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State recognizes the legal personality of indigenous and peasant 
communities and peasant associations and unicns. The native 
authorities of indigenous and peasant communities have the 
authority to carry out administrative functions and apply their 
own rules as an alternative way of resolving conflicts, in 
conformity with their customs and procedures, so long as these 
are not contrary to the Constitution and laws. The Law is-to 
make these functions compatible with the responsibilities. of 
State Authorities. 


BOSNIA AND HERZEGOVINA. Constitution, 30 March 
1994. (International Legal Materials, Vol. 33, No: 3, May 
1994, pp. 740-784.) 


Major provisions of this Constitution are reproduced in the 
Appendix to this volume under Section 100. They deal with the 
following: human rights; the rights to life, to equality before the 
law, to freedom from discrimmation based on race, color, sex, 
and religion, to freedom from torture and cruel or inhuman 
treatment, to privacy, to freedom of movement, to asylum, to 
protection of the family and of children, to education, to social 
protection, to health, to nutrition, to shelter, to work, and to 
return to the home of origin; citizenship; the appointment of 
ombudsmen to protect human dignity and liberties, and the 
Human Rights Court. -An Annex to the Constitution contains a 
list of human rights instruments that are incorporated into the 
Constitution. These include the 1948 Universal Declar-ation of 
Human Rights, the 1950 European Convention for the Protection 
of Human Rights and Fundamental Freedoms, the Convention 
(1951) and Protocol (1966) relating to the Status of Refugees, 
the 1957 Convention on the Nationality of Married Women, the 
1961 European Social Charter and Protocol 1 there-to, the 1966 
International Covenant on Economic, Social and Cultural Rights, 
the 1966 International Covenant on Civil and Political Rights 
and its 1966 and 1989 Protocols, the 1979 Con-vention on the 
Elimination of All Forms of Discrimination against Women, and 
the 1989 Convention on the Rights of the Child. 


CENTRAL AFRICAN REPUBLIC. Constitution of the Cen- 
tral African Republic, 14 January 1995. (Constitutions of the 
Countries of the World, Release 95-7, November 1995, PP. 35- 
59.) 


Major provisions of this Constitution relatmg..to the 
following are reproduced in the Appendix to this volume under 
Section 100: human rights, equal rights for men and women, 
deportation, protection of marriage and the family, the protection 
of youth, parental responsibilities towards their children, the 
status of children born out of wedlock, education, access to 
professional training, the right to work and ‘equality in 
employment, labour protection for the young and aged, the equal 
public duties of all persons, and the responsibility of the 
Constitutional Court to interpret legislation. 


CHINA. Chinas Agenda 21: White Paper on Chinas 
Population, Environment and Development in the 21st Century, 
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25 March 1994. (China Population Today, Vol. 11, No. 4, 
August 1994, pp. 5-8.) 


Major >rovisions of Chapter 7 (Population, Consumption and 
Social Se-vices) of this White Paper are reproduced in the 
Appendix to this volume under Section 100. They deal with 
population policy, population growth, environmental protection, 
economic development, China's aging population, the rural 
population, illiteracy, internal migration, urbanization, family 
planning programmes, early marriage, compulsory education, 
human resources, eugenics, the fertility rate, vocational training, 
education for women, the birth rate, research and development, 
labour nrgration, maternal-child health services, JEC activities, 
contracertive methods, information distribution, family planning 
personnel, incentives, avoidance of " unc binis id 
ethics, jcb opportunities for rural women, social security, data 
collectio, the labour force, the social protection of women, and 
development planning. The goals outlined in the White Paper 
include &) keeping the average annual rate of natural increase of 
China's population within 12.5 per thousand by 2000; b) 
reducing the total fertility rate to 2.0 by 2000; c) stabilizing the 
total population at 1.5 to 1.6 billion by the middle of the next 
century, d) promoting healthier births, good upbringing of 
children, and the improvement of human resources, e) giving 
special importance to the issue of an aging population; f) wiping 
out illiteracy and achieving the goal of nine years of compulsory 
education; and g) improving education and vocational training 
and the education of women and young children. 


CHINA. TAIWAN. Population Policy Guidelines, 15 October 
1992. (Reuter Textline, China Economic News Service, 16 
October 1992, 1 p) 


On 15 March 1992, the Government of Taiwan issued 
revised Population Policy Guidelines which advocate 
maintaming “reasonable” population growth instead of slowing 
down the current growth. The key objectives of the Guidelines 
are as iollows: a) to offer enough social benefits to aged people, 
including retirement pensions and medical care; b) to improve 
the health care of women by enforcing women's rights and 
physical protection in their jobs, c) to offer more job 
opportunities to women, aged people, and the handicapped; d) to 
set up institutes to study the issues of women and aged people 
and to help them solve their problems, and e) to abolish 
regulations that stipulate that males under the age of twenty-five 
and fzmales under the age of twenty-two cannot apply for 
Marriage subsidies from the Government or subsidies for the 
purchase of public housing units. The Guidelines were revised 
out of a concern for an "unbalanced proportion of aging people." 


COLOMBIA. Law No. 188 of 2 June 1995, the National 
Deve.opment and Investment Plan 1995-1998. (Legislación 
Económica, Revista de Información y Consulta, Vol. 86, No. 
1026. 15 July 1995, pp 1031-1067.) 


Colombia's National Development and Investment Plan 1995. 
1998 is designed to orient the actions of the State and civil 
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society towards the integral growth of human beings aad the 
development of solidarity in the Colombian community. Major 
provisions of the Plan relate to the following: educatierz care 
and pensions for the indigent elderly, universal access to 
preventative and curative health services, the goal of .CO per 
cent health coverage of pregnant and nursing women ard their 
children under the age of one year, the progressive affiliston of 
the population to the social security system; special health 
programmes to promote the growth and development of chi dren, 
reproductive health, perinatal care, and control of uterine 2ncer; 
protection of children and minors; promotion of the nutr-tion of 
pregnant and nursing women and their children, programmes for 
mistreated minors, working minors, and street chiktren; 
provision of child care; family interventions, and promocien of 
the equality and participation of women. 


COSTA RICA. Decree No 23006-J of 23 February 1994. 
(Colección de Leyes, Decretos y Reglamentos, Vol. 1, 19°4, pp. 
D-[605H611].) 


This Decree creates the Programme to Protect and Promote 
Human Rights. The Programme is under the control əf the 
Ministry of Justice of Costa Rica and has as its objecti-e the 
` promotion of respect for the fundamental rights of groups The 
Programme is authorized to intercede m and to investigate any 
situation brought to its attention and is to promote information 
on and training in human rights matters so as to bring about 
knowledge of rights, guarantees, and liberties existing r1 the 
legal system with respect to the groups that are the target 07 its 
subprogrammes. There are four subprogrammes: a) the kunan 
rights defence subprogramme for persons deprived of li»erty, 
children, and children and adolescents under the control cf the 
General Directorate of Social Adaptation; b) the subprogremme 
dealing with women and gender-based violence; c] the 
subprogramme for the promotion and protection of the hiran 
rights of adults, disabled persons, and other minority groups; 
and d) the programme for the promotion of the rights of chi dren 
of both sexes and adolescents who work or who are or the 
streets. The duties under a) are to ensure the strict application 
of international human rights law that has been ratified, as vell 
as the rights, liberties, and constitutional principles guararteed 
by the existing legal system and, in particular, the legali-y of 
administrative acts related to the pmson system, to ersare 
adequate adoption and implementation of the decisions of ~he 
General Directorate of Social Adaptation and its depender ces 
relating to the part of the population deprived of liberty and 
human rights so that these decisions conform to the existing 
system; and to exercise continuing efforts at communication. and 
collaboration with the authorities of the General Directora& of 
Social Adaptation in seeking solutions to institutional problems 
that are discovered in the exercise of its authority. The drties 
under b) are to provide informaticn on matters related to the 
fundamental rights, characteristics, needs, and situations of -13k 
of adults, the disabled, and other minorities, and, thrcu;sh 
individual or group intervention as well as planning amd 
interacting with the community and other institutions, to prevent 
those factors that endanger the physical or psychologcal 
integrity of the corresponding population sectors. The dues 


under c) are to offer women who are victims of violence in Costa 
Rica care, guidance, and counselling with respect to their rights 
and how to exercise them; to formulate and execute educational 
programmes directed at demystifying the traditional role played 
by women in the family sphere; to create a network of 
interinstitutional, intersectoral and interdisciplinary support for 
the integral care of women who are victims of domestic 
violence; to offer technical advice to governmental and non- 
governmental organizations and specific persons when required 
on matters within its competency, and to investigate the causes, 
manifestations, and consequences of domestic violence in Costa 
Rica. ' The duties under d) are to define areas of investigation 
and specific population groups in exercising the competency of 
the ^ subprogramme, to  reconceptualize theoretical and 
methodological focuses of integral care for groups that it looks 
after, and to provide advice on matters involving primary 
prevention and the promotion of the rights of children of both 
sexes and adolescents who work and who are on the streets 


Further provisions of the Decree deal with the organization and 
administration of the subprogrammes. 


COSTA RICA. Decree No. 22266-J of 15 June 1993. (Gaceta, 
Diario Oficial, Vol. 115, No. 135, 26 July 1993, pp. 1-5.) 


This Decree is issued under Law No. 7319 of-17 November 
1992 and sets forth the Regulations of the Office of the Public 
Defender of the Republic of Costa Rica. The Decree provides 
that the Office has the following duties: a) to protect the rights 
and interests of the population who face threats, disturbances, 
restrictions, or violence caused by acts or omissions of the 
administrative activities of the public sector, b) to ensure that 
the operations of the public sector conform with morals, justice, 
and the legal system; c) to ensure the good operation, efficiency, 
and timeliness of public services that are provided, d) and to 
develop programmes to promote and distribute information on 
the rights of the population. To these ends, the Office is 
authorized, on petition or its own behalf, to investigate material 
developments, acts, and omissions caused by administrative 
activities in the public sector. Additional duties of the Office 
include the following: a) to propose reforms or amendments to 
rules, practices, or behaviour that harm the rights and interests 
of the population, or to recommend the adoption of rules when 
none exist, b) to examine draft laws to determine if they harm 
the rights and interests of the population; c) to bring about the 
establishment and. consolidation within public institutions of 
groups with responsibility for ensuring the good operation of the 
services provided; d) to ensure the implementation of rules and 
programmes existing in national and international legal 
instruments that have the objective of protecting and promoting 
the rights.of the population; e) to distribute information on 
programmes and activities of institutions and organizations that 
work to promote and protect the rights and interests of the 
population; f) to promote the organized participation of the 
population in working together for the support of their own 
rights and interests; g) as necessary, to promote and coordinate 
with responsible agencies so that educational establishments 
include in their programmes education on the human rights of 
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xx Editor's Preface 


EDITOR’S PREFACE 


This is the fourteenth year of joint publication of the 
Annual Review of Population Law by the United Nations 
Population Fund (UNFPA). This year inaugurates two 
innovations in the production of the Annual Review. ist, in 
order to lessen the delay between the enactment of lews and 
their reporting in the Annual Review, the editors have prcpared a 
double volume (Vols. 21-22) Second, the editos have 
instituted a number of changes to make the Annual Peview 
reflect more closely the concerns identified by the Programme of 
Action adopted at the 1994 International Conferexce on 
Population and Development and the concerns identmisd by 
readers as most important for their work. Sections on Lousing, 
literacy programmes, land tenure and agrarian reform, census, 
and vital registration have been eliminsted and the section on 
drought, famine, and desertification redefined in broader terms 
as a section on the environment. At the same time, greater 
emphasis has been placed on human nights, women’s Luman 
rights, and reproductive health. 


In addition, the Editor’s Preface has been largely 
eliminated in order to make more room for substantive texis and 
to allow the editorial staff to devote more time to a ma or new 
undertaking, the establishment of an Annual Review wet site on 
the Internet. The web site is now m operation at http /Avww. 
law.harvard.edu/Programs/annual review/. It contains a data- 
base of indexed records for the materials appearing mn all 
twenty-two volumes of the Annual Review, as well as “te full 
text of some of the most important documents referred t» in the 
records and a file of recent developments that have not ye- been 
entered into the database. Because the database is inGzzed, a 
reader will now be able to search all twenty-two volumes at the 
same time for desired materials. In the near future, the Annual 
Review's web site will be enhanced by the addition cf more 
documents in full text and a number of specialized AEs on 
various topics such as abortion law, domestic vielence 
legislation, and laws relating to the status of women, irriuding 
materials that have not appeared in published volumes 5f the 
Annual Review. 


Due to the double-volume format, this year's Annual 
Review is extraordinarily rich in important legal materials. 
Some of the highlights include reports on the followmg: 
l. constitutions from twenty-eight countries, 
2. population policies or programmes from ten countries, 
3. family planning programmes from four countries; 
4. laws on sterilization from two countries; 
5 laws and court decisions on abortion from twenty countries, 
6. laws on prenatal testing from four countries, 


7. laws on female genital mutilation from four countries 


8. laws and court decisions on reproductive technologies from 
ten countries, 


9. laws on marriage from eleven countries, many dealing with 
improvement of the status of women; 


10. laws on non-married unions from five countries, 

Il. laws on divorce and maintenance from seven countries, 
12. laws on domestic violence from ten countries, 

13. laws on maternity benefits from forty-three countries, 
14. laws on sexual violence from sixteen countries; 


15. laws on various forms of sex discrimination from thirteen 
countries; 


16. laws on the equality and protection of women in the 
workplace from thirty-eight countries; 


17. laws on the status of foreigners from twenty-one countries, 
18. laws on immigration from twelve countries; 

19. laws on nationality from twenty countries; 

20. laws on refugees from fifteen countries, 

21. laws on labour migration from twenty-four countries; 


22. laws on national health insurance and benefits from fifteen 
countries, 


23. general health laws from five countries, 


24. laws on the health care of women and children from 
eighteen countries, 


25. laws on HIV/AIDS and sexually transmitted diseases from 
forty-one countries; 

26. laws on patient rights and issues of consent from five 
countries, 

27. laws and court decisions on end-of-life issues from six 
countries, and 

28. laws on breast-feeding and breast-milk substitutes from 
nine countries. 


We hope that readers will enjoy this year's volume 
and the changes instituted in the Annual Review. 
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INTRODUCTION 


These volumes of the Annual Review of P. Law 
are the twelfth and thirteenth in the series prepared| by the 
Harvard Law School Library and published by the! United 
Nations Population Fund (UNFPA) under a joint Harvard 
University-UNFPA agreement. 


The format of the 1994-1995 Annual Review follows in 
most respects the pattern of recent volumes. It contains a main 
body with short texts and summaries, an Appendix composed of 
longer texts, and a Bibliography. Entries are listed in the Table 
of Contents first by subject and then by country or organization. 
In the text they are listed within jurisdiction by date, with all 
reproduced almost verbatim from other publications produced by 
agencies in the United Nations system, such as the International 
Digest of Health Legislation (WHO). In these cases the 
reference in the entry is prefaced by the words "Summarized in." 


The word "law" as used in the Annual Review refers not 
only to legislation but also to international resolutions, 
pronouncements of ministries, departments, etc., government 
statements, and official documents such as development plans. 
Although most of the laws reported in this year's volume date 
from 1994-1995, a number of pre-1994-1995 items are included 
because they have only recently been published or made 
available. 


To conserve space for the full text of important laws, the 
editors have continued the recent practice of reducing the 
number of cross references in subsequent sections to general 
population laws appearing in Section 100. Readers interested in 
developments on a particular issue in a particular country should 
check Section 100 to ascertain whether a general document 
contains sections relating to that issue. 


The names of countries and territories follow United 
Nations practice at the time of enactment of the concemed 
legislation. 


The Annual Review makes every effort to ensure that 
translations are accurate; however, unless otherwise noted, all 
translations are unofficial. 
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UNITED NATIONS. International Covenant on Civil and 
Political Rights, 16 December 1966. (Multilateral Treaties 
Deposited with the Secretary-General, 1996, pp. 120-121.) 


The following countries recently acceded or succeeded to this 
Covenant: a) Chad, 9 June 1995 (accession), b) Georgia, 3 May 
1994 (accession), c) Kyrgyzstan, 7 October 1994 (accession), d) 
Namibia, 28 November 1994 (accessiony e) The former 
Yugoslav Republic of Macedonia, 18 January 1994 (succession), 
and f) Uzbekistan, 28 September 1995 (accession) The 
Covenant contains human rights provisions relating to equality 
of the sexes, freedom of movement, freedom from arbitrary and 
unlawful interference with the home and family, protection of 
children and the family, the right to marry and found a family, 
and equahty of spouses in marriage, among other things. 


NOTE: All of the above countries acceded or succeeded to the 
International Covenant on Economic, Social and Cultural Rights 
on the same dates. The Covenant contains human rights 
provisions relating to equality of the sexes, equal pay for equal 
work, maternity benefits, housing, education, health care, and 
protection of the family, children, and mothers, among other 
things. See Multilateral Treaties Deposited with the Secretary- 
General, 1996, pp. 110-111. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/128. Report of the International Conference on 
Population and Development, 19 December 1994. (Readex 
United Nations Index, Document No. A/RES/49/128.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 100. Among other things, this 
Resolution endorses the Programme of Action of the 
International] Conference on Population and Development 
adopted on 13 September 1994 and designates the Commission 
on Population and Development as the agency to monitor, 
review, and assess the Programme of Action. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/124. Implementation of the Programme of Action of the 
International Conference on Population and Development, 20 
December 1995. (Readex United Nations Index, Document No. 
A/RES/50/124.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 100. Among otber thinps, this 
Resolution reiterates the General Assembly's commitment to the 
full implementation of the Programme of Action. 


COUNCIL OF EUROPE. Additional Protocol to the European 
Social Charter, May, 1988. (Information Sheet, Vol. 34, 
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January-June 1994, p. 5.) 


On 29 May 1994, Italy ratified the Additional Protocol to the 
European Social Charter. This Protocol contains provisions on 
the elderly and equal treatment of women in employment. 


COUNCIL OF EUROPE. European Convention on Human 
Rights. (Human Rights Information Sheet, Vol. 34, January- 
June 1994, pp. 1-2.) 


The following countries ratified this Convention, the 
Additions] Protocol to the Convention, and Protocol No. 7 to the 
Convention in 1994: a) Romania, 20 June 1994; and b) Slovenia, 
28 June 1994. The Convention guarantees a wide range of 
political rights, as well as the right to marry and found a family, 
and respect for family life. It also provides that there must be no 
discrimination on the basis of sex with respect to these rights. 
The additional Protocol guarantees the right to equal 
opportunilies and treatment in employment and the right of the 
elderly to special protection. Protocol No. 7 guarantees a) 
procedural safeguards on the expulsion of foreigners, and b) the 
equality of private law rights and responsibilities between 
spouses im marriage. 


NOTE: On 20 June 1995, Lithuania ratified the Convention and 
Protocol No. 7. See Information Sheet, Vol. 36, January-June 
1995, pp.1-2. The Czech Republic and Slovakia succeeded to 
the Convention, the additional Protocol, and Protocol No. 7 on 1 
January 1993, and Poland ratified the Convention on 19 January 
1993. See Information Sheet, Vol. 32, January-June 1993, pp. 
1-2. 


ORGANIZATION OF AFRICAN UNITY. Declaration No. 
AHG/Ded.4 (XXX) Declaration on Population and 
Development in Africa, 15 June 1994. (African Yearbook of 
Internaticnal Law, Vol. 3, 1995, pp. 387-390.) 


The text of this Declaration, issued by the Assembly of 
Heads of State and Government, is reproduced in the Appendix 
to this volume under Section 100. The Declaration contains 
provisions relating to the following, among other things: 
sustainab.e development; integration of population variables in 
development strategies; population policy, provision of the basic 
needs of the population, particularly food security, drinking 
water, health services, education, and shelter, the rights and 
responsibdities of individuals and families to participate in 
decision-making affecting their well-being, the recognition of 
the critical role of women in socio-economic development and 
enhancement of their rights, status, and needs, the sovereign 
right of each country to formulate its population policies with 
freedom and dignity, taking 1nto account its moral and cultural 
factors; etforts to address the problems of refugees; the need for 
sustained effort in the formulation of population policies, the 
empowerment of women and the elimination of inequality, 
women's education; the access of women to means of production, 
including land; improvement of the living conditions of the rural 
population; expansion of the health infrastructure; IEC activities, 
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data collection; research; and review of legal systems to crzate a 
positive environment for the full participation of wowen in 
development. 


ALBANIA. Law No. 7692 of 31 March 1993 on a Supplement 
to Law No. 7491 of 29 April 1991 on the Main Consti-utional 
Provisions. (Flefoja Zyrtare, 3 March 1993, pp. 161-171, as 
translated in Foreign Broadcast Information Service, Dczument 
No. FBIS-EEU-97-048, 14 March 1997, 6 p.) 


This Law inserts into Law No. 7491 a new chapter -rtitled 
"Basic Human Rights and Freedoms." Major provisions sf these 
rights and freedoms are reproduced in the Appendix te this 
volume under Section 100. They deal with the following: a) the 
right to live, b) the nght of minors under eighteen and women 
not to have the death penalty imposed upon them; c) the -izht to 
private life and personal dignity, d) the right to inviolakiltty of 
the home; e) the right to freedom of movement; f) the right not 
to be expelled from the country, g) rights respecting citizzaship; 
h) equality before the law and the right to be fres from 
discrimination on the basis of gender, i) the rights of raional 
minorities, j) the right to property and inheritance; k) the -izht to 
work; 1) the right to social assistance and security, m) tLe right 
to marry and start a family, n) the protection of the femily, 
women, and children; o) the right to health care; p) the ~izht to 
education, q) the restoration of rights by the courts; r) the 
temporary restriction of rights under certain circumstances; and 
3) the equal rights of children born out of wedlock. 


ANGOLA. Law No. 23/92 of 16 September 1992, aparoving 
the Law of the Revised Constitution. (Diario da Repihca, 
Series 1, No. 38, 16 September 1992, pp. 485-502.) 


Major provisions of Angola's Constitution as rewrrten by 
Law No. 12/91 and amended by Law No. 23/92 are repsoduced 
in the Appendix to this volume under Section 100. Ther deal 
with human rights, the right to be free from discrimination on 
the basis of sex, land tenure, environmental protection, Feedom 
of movement both within and without of the country, the -izht to 
asylum, illiteracy, nationality, equality of the sexes wifin the 
family, protection of the family, protection of children and 
youth, the right to just remuneration for work, the mght to 
medical and health care, the right to assistance in cic age, 
matemal-child health services, promotion of the access of 
citizens to instruction, protection of Angolan citizens living 
abroad, the Constitutional Court, and the office of the Defender 
of Justice. 


ARGENTINA. Constitution of the Argentine Nata, 22 
August 1994. (Constitutions of the Countries of the World, 
Release 95-3, May 1995, pp. 29-60.) 


Major provisions of this Constitution are reproducec .n the 
Appendix to this volume under Section 100. They deal ath the 
following: the right to enter, remain in, travel through, ard leave 
Argentine territory; equal pay for equal work, the dutr 5f the 


State to grant the benefits of social security, retirement pay, and 
pensions, full protection of the family and of family welfare; 
access to decent housing, the equality of all inhabitants before 
the law, freedom from distinctions based on birth; the rights of 
foreigners in Argentina; the encouragement of European 
immigration; human rights, real equality of opportunity between 
men and women in gaining access to elected and party office; 
the right to a healthy, balanced environment; actions to defend 
human rights, including action by the Public Defender, the 
powers of Congress to legialate on nationality, to recognize the 
ethnic and cultural pre-existence of indigenous Argentinean 
peoples, to provide whatever is conducive to human 
development and to economic development with social justice, 
to provide for the harmonious growth of the nation and for 
populating its territory, and to pass laws concerning the 
organization and basis for education; and the enforcement and 
authority of human rights treaties. 


ARGENTINA. Law No. 24379 of 11 October 1994. (Boletin 
Oficial de la República Argentina, 12 October 1994, as 

in Anales de Legislacién Argentina, Vol. 54-D, 
1994, pp. 4392-4394.) 


This Law amends Law No. 24284 on Argentina's Public 
Defender. Changes made to Law No. 24284 relate to the 
following: a) remuneration of the Public Defender, b) 
restrictions on the Public Defender’s taking on other 
employment, c) circumstances giving rise to the end of the 
Public Defender's duties, d) immunity from prosecution enjoyed 
by the Public Defender, e) proceedings before the Public 
Defender, f) the obligation of organizations to collaborate with 
the Public Defender, g) the crime of impeding the filing of 
claims before the Public Defender or investigations of the Public 
Defender, h) recommendations made by the Public Defender for 
changes in the procedures of organizations, i) reports to be 
issued by the Public Defender, j) the structure of the office of 
the Public Defender; and k) resources of the Public Defender. 


NOTE: Resolution No. 1 of the Argentine Congresss Permanent 
Bicameral Commission of the Public Defender sets forth the 
regulation, organization, and powers of the Public Defender. See 
Anales de Legislación Argentina, 1994, Vol. 54-D, pp. 5072- 
5074. Argentine provinces that established Public Defender 
offices in 1995 include the following: a) Tucanman, Law No. 
6644 of 11 August 1995 (Legislación Argentina, No. 569, 
September 1995, pp. 69-72); and b) Chaco, Law No. 4190 of 18 


August 1995 (Legislación Argentina, No. 574, October 1995, 
pp. 71-73). 


ARMENIA. Constitution of the Republic of Armenia, 5 July 
1995. (Russia and the Republics Legal Materials. Armenia, 
Release 29, June 1996, pp. 1-31.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this Volume under 
Section 100: citizenship, the entitlement of all citizens to all 
rights and freedoms stipulated by the Constitution and by laws, 


ex 


Y, 


€——— ee 
or social origin; the equality of all before the law, the right to 
life; the right to be free from cruel treatment and from medical 
or scientific experimentation; the right to move freely and 
choose a place of residence; the right to leave and return to the 
country, the right to inviolability of residence, the right to 
property and inheritance; the right to free choice of employment; 
the right to a satisfactory standard of living, including housing; 
the protection of the family, motherhood, and childhood, the 
equal rights of men and women when marrying, during 
marriage, and when undergoing divorce, the right to social 
security, the right to maintain one's health; the right to 
education; the rights of national minorities, the right to judicial 
protection of one's fundamental rights and freedoms, and the 
duty to respect the rights, freedoms, and dignity of others. 


AUSTRALIA. Minister for Immigration and Ethnic Affairs v. 
Respondent A., Federal Court, 29 June 1995. (Australian Legal 
Monthly Digest, October 1995, Item No. 6598, p. 17; the full 
text is available on Lexis and in Australian Law Reports, Vol. 
130, p. 48.) 


The respondents were a married couple from Chma who 
sought refugee status under the Migration Act 1958. As 
required by the Act, they claimed to be persons with a well- 
founded fear of persecution (under China's population policy) 
because of their membership in a particular social group. They 
alleged that their opposition to China's one-child policy made 
them subject to forced sterilization. In reversing a lower court 
decision granting them refugee status, the Federal Court of 
Australia ruled that the respondents did not satisfy the 
requirements of the Migration Act. It held tbat they did not 
constitute members of a particular social group, as required by 
the Act, because they were facing fear of persecution not for who 
they were (members of a particular social group), but for what 
they did (opposing the one-child policy). It concluded that the 
group that the respondents belonged to had no existence 
separate from the persecutory acts complained of 


NOTE: In 1995, the Federal Court of Australia reached a 
similar decision with respect to the refugee claim of a Chinese 
national who alleged that, because he belonged to a particular 
social group—hepatitis B sufferers-he would be subject to 
persecution if he returned to China. As evidence, he pointed to 
a Chinese law that required people suffering from hepatitis B to 
postpone marriage or take contraceptive measures after 
marriage. The Court concluded that suffering from hepatitis B 
is not an innate or unchangeable characteristic such as gender, 
language, or sexual orienfation or a factor binding a group 
together because of their beliefs or other reasons fundamental to 
human dignity. See Fu Shuang Lo v. Minister for Immigration 
and Ethnic Affairs, in Australian Law Reports, Vol. 134, p. 73. 


AUSTRALIA. Human Rights Legislation Amendment Act 
1995 of 28 June 1995 (Act No. 59 of 1995). (Australasian Legal 
Information Institute database.) 


100 General Population Policy 3 


This Act amends the Disability Discrimination Act 1992, the 
Privacy Act 1988, the Racial Discrimination Act 1975, and the 
Sex Discrimination Act 1984 with respect to enforcement in the 
Australia Federal Court of determinations made by 
administrative organs under the various Acts. The provisions 
refer to dsterminations involving only respondents other than 
Commonwealth agencies and contain provisions on orders that a 
Court is suthorized to make, hearings, evidence, government 
legal and financial assistance to persons attempting to enforce 


AZERBALJAN. Constitution of the Azerbaijan Republic, 12 
November 1995. (Russian and the Republics Legal Materials. 
Azerbaijar, Release 42, 1998, pp. 1-46.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this Volume under 
Section 1€0: citizenship; human and civil rights and freedoms, 
property rights; natural resources; the duty of the State to ensure 
the improvement of the well-being of the people, the protection 
of the family; the obligation of parents to take care of their 
children; the right to equality irrespective of race, nationality, 
religion, sex, origin, or social position; the right to live; the right 
to freedorr. and to move both within and outside the country, the 
right not to be experimented upon; the right to personal 
inviolability, the inviolability of residence; the right to marriage; 
the right to labour; the protection of mothers, children, fathers, 
and marriage; the equal relations of spouses, the right to social 
security, the right to live in a healthy environment, the right to 
health procection; the right to education; the right to a residence; 
the right -o preserve ethnic identity, the duty of the State to 
protect personal dignity; the guarantee of rights and freedoms by 
the courts; the rights of foreigners; the right to political asylum; 
and the duties of citizens to respect the personal rights and 
freedoms of others and to protect the environment. The Consti- 
tution provides that men and women shall have equal rights and 
freedoms and that husband and wife shall have equal rights. 


BELARUS. Constitution of the Republic of Belarus, 15 March 
1994. (Scvetskaya Belorussiya [Minsk], 30 March 1994, pp. 2- 
3, as trarslated in Constitution of the Republic of Belarus, 
Springfield, "Virginia, United States, National Technical 
Information Service, 1994, Document No. PB94-966601, 14 p.) 


Major provisions of this Constitution are reproduced in the 
Appendix to this volume under Section 100. They deal with the 
following: human rights, citizenship, the rights of foreigners and 
stateless persons; the equal nghts of all persons, freedom of 
movement, the protection of marriage, the family, motherhood, 
fatherhooc, and childhood; the rights of spouses within 
marriage, prohibition of cruel or inhumane treatment of 
children; child labour; parental responsibilities, the right to enter 
into marriage on a voluntary basis and start a family, the right to 
labour, pey equity, the nght to health care, including free 
treatment m state institutions, the rights to social security in old 
age, housing, and education; the duty of citizens to protect the 
environment, and the constitutional court. Among other things, 
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the Constitution provides that husband and wife are eqaal in 
family relationships. 


BELGIUM. Constitutional Amendment of 31 January 1994. 
(Moniteur belge, 12 February 1994, as reproduced in Bulletin 
usuel des lois et arrêtés, No. 3, 1994, Item No.119, p. 260.) 


This Constitutional Amendment inserts into Title K 5f the 
Belgian Constitution the following new Article 24bis: 


"Article 24bis. Every person has the right to lead & Hfe in 
conformity with human dignity. 


To this end, laws, decrees, and regulations referred to in 
Article 26bis shall, while taking into consideration 
corresponding obligations, guarantee economic, social, and 
cultural rights and determine the conditions for their exerc-se. 


These rights include, in particular- 


l. The right to work and to a free choice of professional activity 
within the framework of a general employment policy wath the 
goal, among others, of attaining a level of employment taat is as 
stable and as high as possible, the right to equitable work 
conditions and remuneration; and the right to information, 
advice, and collective negotiation; 


2. The right to social security, to protection of health, and to 
social, medical, and legal assistance; 


3. The right to decent housing; 
4. The right to the protection of a healthful environment; 
5. The right to cultural and social development." 


NOTE: On 31 January 1994, Belgium approved another 
Constitutional Amendment which provides as follows: "Article 
24quater. Every person has the right to respect for hrs or her 
private and family life, except in the cases and uad=r the 
conditions set by law. Laws, decrees, and regulations referred to 
in Article 26bis shall guarantee the protection of this rignt " See 
Moniteur belge, 12 February 1994, as reproduced in Bulletin 
usuel des lois et arrétés, No. 3, 1994, p. 290. 


BELGIUM. Law of 7 February 1994 to evaluate the policy of 
cooperation in development as a function of respect for 3uman 
rights. (Moniteur belge, 13 September 1994, as reproduced in 
Bulletin usuel des lois et arrétés, No. 17, 1994, Item No. 696, 
pp. 1734-1735.) 


This Law provides that the Government is to submit a report 
every year to the Belgian Parliament on the topic of respect for 
human rights recognized by the international comnsurity as 
existing in every country with which Belgium has conclided a 
general agreement on cooperation in development. Each report 
is to set forth the socio-economic and political conditioas m the 


country, the cooperative relations in development maintained by 
Belgium with each country, an evaluation of respect for the 
physical integrity of persons, an evaluation of civil rights, an 
evaluation of political rights, an evaluation of respect for social 
and economic rights, and the attitude of local authorities with 
respect to international and non-governmental inquiries on 
violations of human rights. The Government is to attach its 
specific political conclusions to each report. 


BHUTAN. Seventh Five Year Plan 1992/93-1996/97. (Seventh 
Five-Year Plan 1992/93-1996/97, Tashi Chhodzong, Thimpu, 


Bhutan, Royal Government of Bhutan, Planning Commission, 
December 1991, 2v.) 


Major provisions of Bhutan's Seventh Five Year Plan are 
reproduced in the Appendix to this volume under Section 100. 
They deal with the following: population planning, maternal- 
child health, contraceptive distribution, ^ agricultural 
development, breast feeding, family planning incentives, raising 
the marriage age, child spacing, maternal mortality, prenatal 
care, immunization, trained health personnel for deliveries, 
family planning, AIDS and sexually transmitted diseases, child 
health services, milk substitutes, child nutrition, and infant and 
child mortality, among other things. The Plan sets goals of 
reducing infant and under-five child mortality rates to 50 to 70 
per thousand live births; reducing maternal mortality rates by 
one half from 770 to 385 per 100,000 child births, ensuring 100 
per cent access to family planning education and services, 
ensuring 100 per cent access to trained attendants during 
delivery in order to ensure safe delivery, and ensuring 100 per 
cent access to referrals for high risk pregnancies. 


BOLIVIA. Law of 12 August 1994. (Anuario Legislativo, 
1995, pp. 33-55.) 


Among other things, this Law amends Bolivia's Constitution 
to provide that men and women over eighteen years old are 
Bolivian citizens, regardless of their levels of education, 
occupation, or income. It also amends articles of the 
Constitution dealing with the Constitutional Court, the Public 
Defender, and the agrarian regime of indigenous peasant 
communities. Among the Court's duties under the amended 
articles is determining the constitutionality of laws, decrees, and 
non-judicial resolutions. The Defender of the People has 
responsibility for ensuring that the rights and guarantees of 
individuals with respect to administrative activities of the public 
sector are in force and implemented. The Defender also has 
responsibility for ensuring the defence, promotion, and 
distribution of information on human rights and has authority to 
initiate petitions on the unconstitutionality of acts and other 
legal actions. The Law recognizes, respects, and protects, 
within the framework of the law, the social, economic, and 
cultural rights of indigenous peoples who inhabit national 
territory, in particular those rights relating to their lands of 
community origin, and guarantees the use and sustainable 
exploitation of natural resources and the peoples identity, 
values, languages, customs, and institutions. It provides that the 
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the population, h) to develop activities, to carry out studies and 
investigations, and to prepare reports, publications and 
campaigns with the objective of bringing about awarene-s in the 
various population sectors as to the importance of these rights, i) 
to establish and maintain communication with variou: public 
and private, national and international organizations ressonsible 
for the defence and promotion of human rights, ard j) to 
participate in international events relating to human rights and 
other events related to the objectives of the Office. Further 
provisions of the Decree deal with the organization of the Office 
and the functions of its various departments, inspections and 
access to information, the duties of officials to ccpperate, 
recommendations, legal actions to answer questions re_ating to 
unconstitutionality, limitations on the activities of the Office, 
access of complamants to the Office, the forms of complaints 
presented to the Office, reception of complamts, protection of 
persons bringing complaints, special precautions for minors and 
women who bring complaints, investigations, the rghts of 
officials to defend themselves, proof, notifications, and finances, 
among other things. 


NOTE: Regulations No. 011-DH of 16 July 1993 set forth in 
detail the organization of the Office of the Public Defender of 
the Republic. See Colección de Leyes, Decretos y Reglementos, 
Part 1, Vol. 3,1994, pp. R(1-16). 


CROATIA. Resolutions of the Croatian Government, 9 
February 1995. (Vjesnik [Zagreb], 16 February 1995, p. 4, as 
reported in Foreign Broadcast Information Serv ce, 18 
November 1995, Document No. FBIS-EEU-95-051, 4 p.? 


Among these Resolutions on the goals of  Croetian 
Government policy are the following: a) adoption of sbort-term 
and long-range programmes and specific immediate measures 
for demographic revival; submission of the proposed version of 
the programme to the President's Council of Defence and 
National Security within one month; b) creation of the 
preconditions necessary for initial operation of the new Ministry 
for Repatriates (Immigrants), c) solution of the protlems of 
displaced persons, by adoption of a programme to examme the 
possibility of return to particular areas, including dates for 
implementation, to examine separately the possibilit- of the 
retum of displaced persons and refugees from Bosnia and 
Herzegovina; and to adopt decisions an land grants to rzturnees 
and displaced persons, d) improvement of the position 3f needy 
categories of retired citizens, e) adoption of an integral 


- programme for further development of education and heulth and 
^^ their adaptation to European standards; and f) establishment of a 


committee for the fight against drugs and adoption of a decision 


prohibiting operation of nightclubs for young people and also 
concerning the sale of alcohol to people under the age of 18. 


DEMOCRATIC PEOPLE'S REPUBLIC OF EOREA. 
Socialist Constitution of the Democratic People's Republic of 
Korea, 1993 (Socialist Constitution of the Democratic People's 
Republic of Korea, Pyongyang, Democratic People’s Resublic of 
Korea, Foreign Languages Publishing House, 1993, 38 p.) 
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Major provisions of this Constitution are reproduced in the 
Appendix to this volume under Section 100. They deal with the 
political characteristics of the country, the rights of Koreans 
overseas, the nights and interests of foreigners in the country, 
ownership of property, including land; the provision by the State 
of conditons for obtaining food, clothing, and housing, rural 
development; the minimum working age of sixteen; compulsory 
education, the training of officials, pre-school child care; 
universal free medical services; environmental protection; the 
fundamental rights and duties of citizens, the equal rights of all 
citizens; the right to work; assistance to the elderly, the disabled, 
and childen; the equal status of women; protection of mothers 
and children through maternity leave and reduced working 
hours, the protection of marriage and the family; and the right of 
asylum. 


NOTE: This Constitution consists of the Constitution adopted on 
27 December 1972, as revised on 9 April 1992. 


ECUADOR. Law of 8 March 1995 Creating the Solidarity 
Fund. (Registro Oficial, Organo del Gobierno del Ecuador, 
Vol. 3, No. 661, 24 March 1995, pp. 2-4.) 


This Law creates a Solidarity Fund for the human 
development of Ecuadoran people. The objective of the Fund is 
to concera itself with human development policies exclusively 
by means of financing programmes relating to the following: a) 
formal ard non-formal education in its various manifestations; 
b) health, including issues of prevention, cure, rehabilitation, 
free maternity benefits, infant nutrition, environmental 
sanitation, drinking water, and sewerage systems, c) urban 
development; d) preservation of the environment, e) social 
interest housing, f) rural electrification; g) cultural promotion; 
E uud uuu ul 

development and productive employment. 
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most deprived sectors of the country within a framework of 
planning designed to support economic and administrative 
decentral-zation. The capital of the Fund is to derive largely 
from the implementation of the Law on the Modernization of the 
State, Pr-vatization, and Provision of Public Services through 
Private Initiative, under the principle that funds received from 
the transfer of state property should be preserved and used to 
generate the income necessary to promote and finance social 
development plans and programmes with special attention to the 
most deprived sectors of the population. Further provisions of 
the Law deal with investments to be undertaken by the Fund to 
generate income, annual plans for the financing of programmes, 
the organization of the Fund, and meetings of the Directorate of 
the Fund, among other things. 


EL SALVADOR. Accord No. 8 of 17 February 1993 of the 
Public Ministry and the Office of the Public Prosecutor for 
Human Ri Regulations to the Law on the Office of the 
Public Prosecutor for Human Rights. (Diario Oficial, Vol. 318, 
No. 42, 2 March 1993, pp. 1-9.) 
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This Accord has the objective of implementing the pro sions 
of the Law on the Office of the Public Prosecutor for Jjuman 
Rights. The Office is headed by a Public Prosecutor who ias the 
following constitutional responsibilities: a) to ensure respzct for 
and the guarantee of human rights, b) to investigate cases of the 
violation of human rights (on its own initiative or tpon a 
complaint that has been received); c) to aid the psesumed 
victims of violations of human rights, d) to promote the use of 
judicial or administrative resources for the protection of suman 
rights, e) to oversee the condition of persons who are depr "ed of 
liberty, the Prosecutor should be informed of all arrests and 
make efforts to ensure that the legal limits of admin strative 
detention are respected; f) to carry out inspections, as ceemed 
necessary, in order to ensure respect for human rightz g) to 
oversee the actions of the Public Administration b-wards 
individuals; h) to promote before state agencies refo-ms to 
achieve the progress of human rights; i) to issue opinas on 
draft laws that affect the exercise of human rights, j) to z-omote 
and propose measures deemed necessary to prevent violet ons of 
human rights; k) to formulate conclusions and recommen lations 
publicly or privately, 1) to draw up and publish reports, -ad m) 
to develop a permanent programme of activities to -omote 
awareness of and respect for human rights. In addit=m, the 
Prosecutor has a number of legal responsibilities, includ=rg the 
following: a) to keep a central registry of persons dep- ved of 
liberty and of authorized detention centres; b) to -vesent 
proposals for laws to advance human rights m the countr~ c) to 
promote the signing, ratification, and adherence to inter-3ional 
human rights treaties; d) to issue resolutions of public censure 
against those materially or intellectually responsi-c for 
violations of human rights, e) if possible, to bring about 
conciliation between persons whose rights have been -njured 
and the authorities presumed responsible, f) to create, pomote, 
and develop networks of communication and cooperation xmong 
national and international governmental, inter-govern—ental, 
human rights and the various sectors of national life- g) to 
ensure strict compliance with legal procedures and time Irmits in 
the various appeals that the Prosecutor has supported or 71 legal 
actions in which the Prosecutor is interested; and h) tc ensure 
respect for due process guarantees and prevent the isolet.on of 
detained persons. Further provisions of the Accord de-i with 
specific programmes, the organization and administratiac of the 
Office, special prosecutors for the rights of children and «omen 
and for the elderly and the environment, finances, the 
presentation of complaints before the Office of the Public 
Prosecutor, investigations of complamts, reports and 
recommendations on complaints, inspections and visite, sublic 
censure of violators of human rights, the obligation to -xovide 


EL SALVADOR. Constitution of El Salvador 1994. 
(Constitutions of the Countries of the World, Release Nc. 97-4, 
June 1997, pp. 1-61.) 


Major provisions of this Constitution are reproducei m the 
Appendix to this volume under Section 100. They dex. with 
human rights; the equality of all persons, regardless of raze, sex, 


í 


or religion; freedom of movement, travel and identification 
documents, asylum; suspension of constitutional guarantees, 
protection of the family and promotion of marriage; the equality 
of spouses within marriage; protection of children, minors, 
maternity, and infancy, the right to education; the equal rights of 
children whether bom in or out of wedlock; registration of 
births; the protection of labour, pay equity, the employment of 
minors and children; the prohibition of work that is dangerous to 
minors or women; protection of domestic and agricultural 
workers, maternity benefits, child care for workers; the right of 
workers to form trade unions, irrespective of sex, nationality, or 
race; social security; the right to education; the promotion of 
literacy; the prohibition of discrimination in education on the 
basis of the marital status of a child's parents, the provision of 
medical services by the State; communicable disease control and 
the obligations of persons to submit themselves to treatment; 
public health; environmental protection; the requirements for 
nationality, regulation of foreigners in El Salvador, land tenure 
and agrarian reform; the conservation of national resources, the 
promotion of housing, the protection of the Constitution through 
the courts, and the duties of the Procurator for the Defence of 
Human Rights. 


NOTE: This Constitution consists of the version adopted on 15 
December 1983, as amended Decree No. 860 of 21 
April 1994 and Accord No. 69 of 29 April 1994. See Diario 
Oficial, Vol. 324, No. 181, 30 September 1994, pp. 11-14. 


ETHIOPIA. Constitution of the Democratic Republic of 
Ethiopia, 8 December 1994. (Constitution of the Republic of 
Ethiopia, Addis Ababa, Ethiopia, Government of Ethiopia, 8 
December 1994. 63 p.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this volume under 
Section 100: human rights; citizenship; customary practices; the 
ht ip mrotectan from bodily: hant ihe naht i lity, 
including equality of the sexes; the right of parents to provide 
religious and moral education to their children; the right of 


freedom of movement; the right to marry and found a family; the 


equal rights of men and women in marriage and dissolution of 
Marriage, protection of the family, the rights of women, 
including the right to protection against harmful customs, the 
right to maternity benefits, the right to participate in 
development, equal rights to property, inheritance of property, 
and land, equal rights in employment, and the right to the 
information and means to plan a family, the rights of children; 


child labour, the status of children born out of wedlock; land,- 


use; the right of equal access to social services; assistance to the 
aged and physically and mentally disabled, pay equity, the right 
to development, the right to a healthy environment; 
establishment of a Council of Constitutional Inquiry, access to 
education, housing, health, food, and social security, and the 
establishment of a Population Census Commission. Among 
other things, the Constitution provides as follows: “Any law, 
customary practice, an act of an agency of government or official 
that contravenes the Constitution is invalid." 


ea 
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FINLAND. Law No. 969 of 17 July 1995 amending the 
Constitution of Finland. (Finlands forfattningssamling, Nos. 
969-980, 21 July 1995, pp. 2331-2334, as translated in 
Constitutions of the Countries of the World, Release 96-5, 


August 1996, pp. x-xix.) 


This Law amends Finland's Constitution to enlarge the scope 
of fundamental rights and freedoms. Major changes relating to 
the following are reproduced in the Appendix to this volume 
under Section 100: the equality of all persons before the law, 
the prohibition of discrimination on the basis of sex, age, 
religion, state of health, or disability; the equality of children as 
individuals, the promotion of the equality of sexes, particularly 
in determination of remuneration; the right to life and persanal 
integrity, the right of citizens and foreigners to move freely and 
reside within the country; the right of everyone to leave the 
country; the right to private life, the right of foreigners residing 
permanently in Finland to vote in elections, the right to primary 
education free of charge; environmental protection; the right to 
work, the right to necessary subsistence and care; the right to 
security of basic livelihood in times of unemployment, illness, 
inability to work, old age, and childbirth; the responsibility of 
public authorities to secure for everyone adequate social welfare 
and health services and to support the family and others in 
providing for the welfare and individual growth of children; the 
right to housing; the responsibility of public authorities to secure 
fundamental rights and international human rights, and the 
protection of human rights by the Chancellor of Justice and the 
Ombudsman 


GEORGIA. The Constitution of Georgia, 24 August 1995. 
(Russian and the Republics Legal Material. Georgia, Release 
34, January 1997, pp. 1-35.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this Volume under 
Section 100: the observance of human rights and freedoms by 
the State, citizenship; the prohibition against expulsion of 
citizens, equality of all persons before the law, irrespective of 
race, skin, language, gender, religion, political and other views, 
nationality, ethnicity, social status, or origin; the right to life; the 
right to free development of personality; the right to honour and 
dignity, the right to personal life; the right of ownership and the 
right to inherit; the right to move freely within and without the 
country and to chose a place of residence, the protection of 
labour conditions for minors and women; the right to education, 
including pre-school education, the rights of mothers and 
children, marriage as a free union; the equal rights of spouses; 
health services and health insurance, environmental protection; 
the rights of minorities, protection of rights in the courts, the 
People's Defender, who is to supervise the protection of rights 
and freedoms; and the rights of foreigners. 


GERMANY. Law of 27 October 1994 amending the 
Constitution (Articles 3, 20a, 28, 29, 72, 74, 75, 76, 77, 80, 87, 
93, 118a, and 125a) (Bundesgesetzblatt, Part 1, No. 75, 3 
November 1994, p 3146, as reproduced in Sammelblatt für 
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Rechtseorschrifien des Bundes und der Lander, No. 48, 2 
Decem»er 1994, pp. 3720-3722.) 


This Law amends the Constitution of Germany to insert the 
following new provisions: 


"Axticl2 2(2) (paragraph 2). The State promotes the actual 
implementation of the equality of women and men and strives to 


eliminate existing disadvantages." 


"Article 20a. With responsibility for future generations, the 
State also protects the natural foundations of life within the 
framework of constitutional order through legislation and, as 
provided for m law and right, through the executive branch and 
the juciciary." 


The Law also amends Article 74 of the Constitution, which 
sets fcrth the areas in which both the Federal Government and 
the stete government are competent to enact legislation, to add 
the fcllowmg areas: "26. Artificial insemination in human 
beings, the investigation and artificial modification of hereditary 
infonration, as well as the regulation of the transplantation of 
organs and tissues." 


GHANA. National Population Policy, 1994. (National 
Population Policy [Revised Edition, 1994], Accra, Ghana, 
National Population Council, 1994. 56 p.) 


Major provisions of this Population Policy are reproduced in 
the Appendix to this volume under Section 100. They deal with 
the following: reasons for revising Ghana's 1969 Population 
Eolicy; population policy as part of development planning, 
reproductive and sexual health; the voluntary nature of 
programmes, the provision of information to allow couples to 
space or limit their reproduction; promotion of the health of 
mothers and children; prevention of unsafe abortions, 
enharcement of the status of women; elimination of laws that 
ciscriminate on the basis of sex and harmful cultural practices, 
promotion of women's education and employment, minimization 
of pro-natalist policies, control of the spatial distribution of the 
population; promotion of parental maintenance and care of 
children; improvement of the education, health, and the income- 
eaming capacity of parents, especially mothers; prevention of 
child abuse and socio-cultural practices that are harmful to the 
girlchild, integration of the aged and disabled into society, 
facilitation of tbe adoption of children; environmental protection 
and land management; promotion of the equality of all citizens; 
allev_ation of poverty and enhancement of the social welfare of 
the people; reduction of rates of morbidity and mortality, rural 
development, sex and family planning education, improvement 
of demographic data; ensuring the accessibility and affordability 
of family planning means and services, adolescent sexuality and 
responsible parenthood; treatment of infertility; promotion of 
social welfare programmes for youth, the aged, and the disabled; 
ihe empowerment of women; maternalchild health services, 
education on the causes, consequences, and prevention of 
sexually transmitted diseases and AIDS; the food supply, IEC 
prog-ammes, communicable disease control; nutrition; universal 


10 100 General Population Policy 


basic education; women's right to inheritance; day care; trat- ing 
programmes for women; limitation of paid maternity leave and 
children's allowances; family planning counselling, the rd- of 
men in family welfare; protection of the family, internal and 
international migration; refugees; housing, improvement of the 
quality of the labour force; data collection and research; tra-ring 
of personnel; and the institutional framework for 
implementation of the Population Policy. 


GRENADA. The National Population Policy of Grenada, 187. 
(National Population Policy of Grenada, Port of Soin, 
Grenada, Population Planning Unit of Grenada, 1991, 1 p.) 


The text of Grenada's National Population Policy is as 
follows: 


"Policy Goals. 


The main goal: To contribute to the improvement im -he 
quality of life of the population of Grenada through -he 
achievement of a rational balance between populatior in 
qualitative and quantitative terms, and resources. 


Specific goals: 


Fertility. a) To reduce the total fertility rate (TFR) from 3.5 
children per woman to 2.1 children per woman by the year 2:30, 
b) To reverse the upward trend in teenage pregnancy, c; To 
reduce the number of unplanned pregnancies. 


Migration. a) To improve the Immigration Departmect's 
capability in the collection/processing of data on migration, b) 
To reduce the migration of skilled and qualified Grenadians; c) 
To encourage skilled nationals abroad to return home, dj To 
maintain a balance between rural and urban migration. 


Mortality. a) To maintain the downward trend in the in-xnt 
mortality rate to reach ten (10) per thousand by the year 200G b) 
To increase the expectancy of life at birth by one every 10 years. 


Education. a) To improve the quality and quantity of educa in 
at all levels; b) To provide skills training for young Grenadzcis 
appropriate for the labour market." 


The Policy was approved by the Cabinet of the Governmen: in 
1987. 


HONDURAS. Decree No. 191-94 of 27 December 1554. 
(Gaceta, Diario Oficial de la República de Honduras, Vol. TP, 
No. 27553, 14 January 1995, p. 4.) 


This Decree amends Article 59 of the Constitution of 
Honduras to read as follows: 


"Article 59. The human person is the supreme objective 3f 
society and the State. Everyone has the obligation to respect ard 
protect it. 


The dignity of human beings is inviolable. 


To guarantee the rights and liberties recognized in this 
Constitution, the Institution of the [National] Commissioner of 
Human Rights is created. 


The organization, privileges, and responsibilities of the 
National Commissioner of Human Rights shall be the subject of 
a special law." 


This Law is designed to strengthen the judicial authority and 
the work of the Commissioner by making it_a Constitutional 


NOTE: The Office of the National Commissioner was created 
by Decree No. 26-92 of 8 June 1992. The Office is responsible 
for ensurmg the carrying out of activities and implementation of 
measures to respect and defend human rights To this end, it 18 
to develop instruments and mechanisms to guarantee the 
recognition of these rights by Hondurans and foreigners who are 
in Honduras and the application of these rights to such persons 
The following are the specific duties of the Office: a) ensuring 
respect for and implementation of human rights by the State and 
individuals, b) giving immediate attention to and providing the 
necessary follow-up for all claims of the violation of human 
rights, c) formulating and proposing preventative programmes 
and development programmes with respect to human rights in 
legal, economic, educational, cultural, and other areas, d) 
on human rights and related topics; and e) ensuring the 
implementation within the national territory of international 
treaties, conventions, and agreements ratified by Honduras and 
promoting the adoption of other similar instruments. Further 
provisions of the Decree deal with the Commissioner of the 
Office and his or her duties, the National Commission for 
Reconciliation and its duties, and the administration of the 
Office, among other things. See La Gaceta, Diario Oficial de la 
Republica de Honduras, Vol. 117, No. 26986, 3 March 1993, 
pp. 1-2. 


HUNGARY. Goverment Resolution No. 1031 of 30 April 
1994 on the fundamental principles of long-term demographic 
policy. (Nepjoleti Közlöny, No. 9, 25 May 1994, pp. 803-805, as 
summarized in International Digest of Health Legislation, Vol. 
46, No. 1, 1995, p. 51 and 1n Recht in Ost und West, No. 1, 
1997, p. 9.) 


This Resolution sets forth the following principles for long- 


young 
couples, respect for the rights of children and adolescents in 
accordance with international agreements, and the promotion of 
part-time work, b) increasing the birthrate, ie., applying an 


desired pregnancies, and c) reducing mortality, i.e., adopting 
health measures aimed at the more effective prevention and 
treatment of diseases with a high mortality rate, safeguarding 
fhe health of children and young persons through appropriate 
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educational programmes, reducing child mortality, and| ensuring 
improved care for the elderly. Further goals include [ensuring 
that children can grow up in their own families, especially by 
doing everything possible in criss situations to restore peace 
and by resorting to accommodatioa of children outside the home 
only in the most extreme situations, making it possible for 
families to live on one income so that mothers will no longer be 
forced to work instead of having children; paying more attention 
to the family structure in the tax code, and mereasing the 
number of desired pregnancies, while decreasing the number of 
undesired pregnancies, by providing the population with more 
and better education and information. 


NOTE: In Decision No. 9/1990 (IV.25) AB, the Constitutional 
Court of Hungary ruled that the Governments provision of 
special tax benefits to families with three or more children and 
to single-parent families does not violate Constitutional 
guarantees of equality of treatment. The Court concluded that, 
although the Constitution requires that all people be treated. with 
equal dignity, this does not mean that all persons are entitled to 
an equal distribution of society's resources. It ruled that positive 
discrimination is permissible if its purpose is to advance the 
larger social good. 


INDIA. The Protection of Human Rights Ordinance, 1993, 8 
January 1994. (Gazette of India, Extraordinary, Part IL No. 10, 
10 January 1994, pp. 1-16, as reproduced in Allahabad Law 
Times, Part 3, 1994, pp. 1-13.) 


This Act establishes a National Human Rights Commission, 
composed of various court judges and persons with knowledge 
of or practical experience in human rights matters. The 
functions of the Commission are as follows: "a) to inquire, suo 
moto or on petition presented to it by [a] victim or any person on 
his behalf, into complaints of 1) violation of human rights or 
abetment thereof, or ii) negligence in the prevention of such 
violations, by a public servant, b) intervene in any proceeding 
involving any allegation af violation of human rights pending 
before a court with the approval of such court; c) visit, under 
intimation to the State Government, any jail or amy other 
institution under the control of the State Government, where 
persons are detained or lodged for purposes of treatment, 
reformation or protection, to study the living conditions of the 
inmates and make recommendations thereon; d) review the 
safeguards provided by or under the Constitution or any law for 
the time being in force for the protection of human rights and 
recommend measures for their effective implementation; e) 
review the factors, including acts of terrorism, that inhibit the 
enjoyment of human rights and recommend appropriate remedial 
measures, f) study treaties and other international instruments 
on human rights and make recommendations for their effective 
implementation; g) undertake and promote research in the field 
of human rights; h) spread human rights literacy among various 
sections of society and promote awareness of the safeguards 
available for the protection of these rights, through publications, 
the media, seminars and other available means, i) encourage the 
efforts of tal organisations and institutions 
working in the field of human rights; j) such other functions as it 
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may consider necessary for the promotion of human rights." 
Further provisions of the Act are reproduced in the Appendix to 
this volume under Section 100. They relate to the powers of the 
Commission with respect to inquiries, investigation by the 
Commission, statements made by persons to the Commission, 
inquiries into complaints, steps taken by the Commission after 
inquiries have been completed, and state human rights 


NOTE: On 17 February 1994, the National Human Rights 
Commission issued the National Human Rights Commission 
(Procedure) Regulations, 1994 (No. A-11031/1/94 NHRC). 
These Regulations contain provisions on the following, among 
other things: the headquarters of the Commission, meetings, 
secretarial assistance, the agenda of meetings, procedures for 
dealing "with complaints, the minutes of meetings, follow-up 
action, reports on action taken and other reports, the transaction 
of business outside headquarters, authentication of orders and 
decisions, and investigation teams. See Gazette of India, 
Extraordinary, Part II, Section 1, No. 19, 26 February 1994, as 
reproduced in The Current Indian Statutes, 1994, Part I, pp. 
263-268. 


JORDAR. Plan for Economic and Social Development 1993- 
1997. (Flan for Economic and Social Development 1993-1997, 
Amman, Jordan, Ministry of Planning, 1994. 211 p.) 


Major provisions of this Plan relating to population growth, 
population policy, spatial distribution of the population, social 
policies, birth spacing, family policy, family planning 
programmes, and population education are reproduced in the 
Appendix to this volume under Section 100. 


KAZAKHSTAN. Civil Code of the Republic of Kazakhstan, 
General Part, 27 December 1994. (Civil Code of the Republic of 
Kazakhstan, London, England, White and Case, 1995, 247 p.) 


Major provisions of this Code relating to the following topics 
are reproduced in the Appendix to this volume under Section 
100: the right to inberit and bequeath property, the right to 
move freely about the territory and choose a place of residency, 
the right to leave and return to the country, the legal capacity of 
minors, including those who are allowed to marry before the age 
of eighteen; and non-property rights, including the right to life, 
health, diznity of the individual, inviolability of private life, and 
personal and family secrecy. 


KAZAKHSTAN. Constitution of the Republic of Kazakhstan, 
30 August 1995 (Russia and the Republics Legal Materials, 
Release 33, October 1996, pp. 1-39.) 


Major provisions of this Constitution relating to the 
following topics are reproduced in the Appendix to this volume 
under Section 100: human rights; the legal force of treaties and 
the Constitution, the ownership of the land by the State; 
citizenship; the rights of foreigners and stateless persons in 
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Kazakhstan, the equality of all persons before the lax and 
courts, irrespective of race, sex, ethnic origin or religious +ews, 
the right to life; the inviolability of the individual; the mht to 
inviolability of private life; freedom of movement, includi z the 
right to leave the country, the right to freedom of labour and to 
safe and hygienic working conditions, the right to compersation 
without discrimination; the provision of housing by the State; 
the right to inherit and own property, state protectcn of 
marriage, the family, maternity, paternity, and children; tke care 
and upbringing of children; guaranteed social security, th=cright 
to health care; the right to education; protection 4 the 
environment, the duty to respect the rights of others; the «ty to 

the natural environment, and the protection of tuman 
rights by the Constitutional Court. This Constitution repez s the 
provisions of the 1993 Constitution. 


KIRIBATI 7th National Development Plan 1992-1995. 
(Kiribati 7th National Development Plan 1992-1995, Kibati, 
Republic of Kiribati, 1992, 283 p.) 


Major provisions of this Development Plan are reprodw-ed in 
the Appendix to this volume under Section 100. They dea. with 
the following: internal migration and resettlement of segn-ents of 
the population; restrictions on the growth of population; tz-tility 
and mortality rates; population policy, family pEning 
programmes, encouragement of emigration, maternity b<-efits; 
child tax allowances and incentives, the health and social 
welfare of the population; communicable disease ecntrol; 
preventive medicine, primary health care; the acceptance of all 
family planning methods, including use of the casters 
approach; family planning and national development; mzternal- 
child health services, nutrition and the food supply, in-uding 
infant and child nutrition; breast feeding, immun-zation, 
including immunization against measles, hepatitis B- and 
tetanus; promotion of two children per couple; s=<ually 
transmitted diseases, including AIDS; improvement of the status 
of women and inclusion of women in development, and ix-rease 
in access of women to employment and education and provision 
of traimng for women. 


LEBANON. Constitutional Law No. 18 of 21 September 1990. 
(Official Gazette, Supplement, No. 39, 27 September 1320, as 
translated in Lebanese Constitution, Beirut, Lebanon, Burman of 
Lebanese and Arab Documentation, January 1997, pp. 21-71.) 


Among other things, this Law amends the Lx-anese 
Constitution of 23 May 1926, as amended rough 
Constitutional Law of 21 January 1947, to add a Pr-mble. 
Major portions of the Preamble provide as follows: 


"B. Lebanon is Arab in identity and through allegiance. It is 
a founder member and an active member of the League — Arab 
States whose Charter it observes, just as it is a founder -tember 
and active member of the United Nations Organisatior whose 
Charter and Universal Declaration of Human Rights it o»erves. 
The State ensures that these principles are applied in all 
domains and in all fields without exception. 


C. Lebanon is a democratic parliamentary republic, founded 
on the respect of public liberties, and in particular the liberty of 
opinion and of conscience, as well as on social justice and equal 
rights and duties of all citizens, without discrimination or 
distinction. 


eee 


L The Lebanese territory is a umified territory for all 
Lebanese. Every Lebanese has the right to reside in any part of 
this territory and to profit from it, under the sovereignty of the 
law, without division of the people on the base of any allegiance 
whatsoever, and without dismemberment, partition or 
implantation." 


LESOTHO. Lesotho National Population Policy, June 1994. 
(Lesotho National Population Policy, Lesotho, Government of 
Lesotho, Ministry of Economic Planning, Population and 
Manpower Division, June 1994, 23 p.) 


Major provisions of this Population Policy are reproduced in 
the Appendix to this volume under Section 100. They deal with 
the creation of a National Population Council, fertility and 
mortality rates, population education, family planning, 
contraceptive methods (including TUDs, condoms, sterilization, 
injectables, and oral contraceptives), treatment for infertility, 
provision of social security to childless persons, census and vital 
statistics, research and studies, maternal-child health services, 
information distribution, data collection, women as generators of 
income, immunization, integration of population factors into 
development planning, migration, counselling, training of health 
personnel, the age of marriage, incentives, non-governmental 
organizations, the status of women, women in rural areas, 
pensions for women, and training, education, and literacy 
programmes for women, among other things 


LITHUANIA. Law on the Seimas Ombudsmen, 11 January 
1994. (Parliamentary Record, No. 5, 1994, pp. 2-7.) 


This Law provides that the Seimas (Parliament) Ombudsmen 
shall investigate citrzens' complaints concerning abuse of official 
position or bureaucracy of state and local government officials 
and gives every citizen a right to file such complaints. There are 
to be five Ombudsmen, who are to be tramed in law and 
appointed by the Parliament to serve a term of four years. They 
are to examine complaints, investigate those that are within their 
competence and have been lodged within specific time limits, 
and adopt one of the following decisions: 1) refer the complamt 
to criminal investigative bodies in the case of a crime; 2) bring a 
court action for the removal of officials involved and suggest 
compensation for the victim; 3) recommend that disciplinary 
penalties be imposed on officials concerned; 4) bring violations 
to the attention of officials concerned; 5) reject the complaint if 
violations are not confirmed; or 6) notify the Parliament or the 
President of the Republic of violations committed by officials 
accountable to the Parliament or President. Further provisions 
of the Law deal with the removal of Ombudsmen from office, 
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the rights and duties of Ombudsmen, salaries, thè form of 
complaints, matters to be ascertained in the investigation of 
complaints, the requirement that officials provide the 
Ombudsmen with necessary information and documents, 
confidentiality, and yearly reports to be submitted by 
Ombudsmen, among other things. The Law also authorizes 
Ombudsmen to investigate violations on their own initiative. 


NOTE: On 22 February 1995, Lithuania enacted the Law 
concerning the approval of the Statute of the Seimas 
Ombudsmen's Office. The Statute contams rules on the 
organization and administration of the Ombudsmen's Office, the 
rights of Ombudsmen to carry out certain activities, complaint 
acceptance and investigation, procedures for the preparation of 
yearly reports, and the “openness” of the activities of the 
Ombudsmen, among other things. See Parliamentary Record, 
No. 2, 1996, pp. 36-44. 


MADAGASCAR. Decree No. 94-523 of 31 August 1994 
determining the responsibilities of the Minister of Population, 
Youth, and Sports and the general organization of the Ministry. 
(Journal officiel de la République de Madagascar, Vol. 110, 
No. 2278, 19 December 1994, pp. 2763-2764.) 


This Decree provides that the Minister of Populatian, Youth, 
and ‘Sports is responsible for formulating and organizing the 
implementation of the national policy of Madagascar relating to 
population, family welfare, children, women, youth, and sports. 
To this end, the Minister is to direct and coordinate the 
activities of associative movements, bodies, and organizations 
involved in social, socio-economic, or cultural affairs whose 
goals relate to population, family, children, women, youth, or 
sports. Further provisions of the Decree set forth the 
organization, administration, and personnel of the Ministry. 
Among the departments of the Ministry are the Directorate of 
Human Resources, the Directorate of Programming and 
Research, the Directorate for the Promotion of Women, the 
Directorate of Family Welfare and Childhood, tbe Directorate of 
Population and Social Development, the Directorate of Non- 
forma] Education, the Directorate of Rural Animation, and the 
Directorate of Youth Attached to the Ministry are Regional 
Population Directorates and Regional Youth Directorates. 


MADAGASCAR. Decree No. 95-622 of 26 September 1995 
repealing the provisions of Decree No. 94-523 of 31 August 
1994 and Decree No. 94-678 of 31 October 1994 and setting the 
responsibilities of the Minister of Health and Population, as well 
as the organization of the Ministry. (Journal Officiel de la 
République de Madagascar, Vol. 111, No. 2338, 11 December 
1995, pp. 3687-3689, as summarized in International Digest of 
Health Legislation, Vol. 47, No. 4, 1996, p. 444.) 


This Decree, which repeals all contrary earlier provisions, 
including Decree No. 94-523 of 31 August 1994, provides as 
follows: "Within the framework of the general State policy laid 
down by the Government, the Minister of Health and Population 
shall formulate and implement the national policy with regard to 
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health end population. To this end: he shall also carry out the 
direct supervision of associations or bodies, public 
establisaments, and agencies under supervision or attached 
agencies whose objectives come within the field of public 
health, irrespective of the provisions of the particular texts 
concerning them; and he shall guide and coordinate the activities 
of associative movements, facilities, and organizations of a 
social, socioeconomic, ot cultural nature whose objectives relate 
to the population, families, children, and women." Among the 
departments of the Ministry are the following: a) a Directorate to 
Fight Communicable Diseases, which contains a Service to fight 
sexually transmitted diseases and AIDS; b) a Directorate for 
Preventative Medicine, which contains a Service for the health 
of mothers and children and for family planning; c) a Directorate 
for the ?romotion of Women, which contains a Service for the 
socio-economic promotion of women and a Service for the 
protection of women, and d) a Directorate for the Welfare of the 
Family and Children, which contains a Service for family 
welfare, a Service for the protection of children, and a Service 
for pre-school activities. 


MALAWI The Constitution of the Republic of Malawi, 16 
May 1994. (The Constitution of the Republic of Malawi, 
Zomba, Malawi, Government Printer, 1994, 95 p.) 


Major provisions of this Constitution relating to the 
followirg are reproduced in the Appendix to this volume under 
Section 100: application and interpretation of the Constitution; 
human rights, equality of all persons before the law, 
achievement of goals with respect to gender equity, nutrition, 
health, the environment, rural life, education, the disabled, 
children, the family, and the elderly, illiteracy, protection of the 
family and the right to marry and found a family, the age of 
marriagz; equality of all children regardless of the circumstances 
of their birth; child labour; the right of women to be accorded 
the sam: rights as men in civil law, including equal rights with 
respect to entering into contracts, acquiring and maintaining 
property, custody and care of children, citizenship and 
nationality, and divorce and maintenance, sexual harassment, 
the right to development, pay equity, the right to freedom of 
movement, criminal proceedings against children; nationality, 
anc the establishment of an Ombudsman and a Human Rights 
Commission to protect human rights. 


MARSHALL ISLANDS. Population and Development Policy, 
November 1995. (Population and Development Policy, 
Marsha’! Islands, National Population Council, 1995, 49 p.) 


Major provisions of this Policy are reproduced in the 
Appendix to this volume under Section 100. They deal with the 
followirg: reproductive rights; natural resources, reduction of 
the fertlity rate and the population growth rate; reduction of 
infant, child, and maternal mortality, promotion of birth spacing, 
curtailrent of adolescent pregnancy, improved f:mily planning 
programmes, promotion of population education; improved 
education, environmental protection; urbanization, family policy, 
nutritiog; communicable disease control; facilitation of access to 
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fami planning information and materialis, paseatal 
responsibilities; internal migration and population distribat on; 
human rights, ethics; improvement of the status of women: data 
collection; research; employment of women; increases im the 
modem contraceptive prevalence rate, family plaaring 
personnel; condoms; legislation to penalize men who imprezrate 
women aged sixteen or less, responsible sexual practices, 
training, including the training of women; reduction of illiteracy, 
women's education; breast feeding, information, education, and 
communications activities, sex education, HIV/AIDS; sexually 
transmitted diseases; reproductive health; counselling, materaal- 
child health services, knowledge of contraceptive metieds, 
contraceptive distribution; provision of injectable contracepcives, 
including Norplant and  Depo-provera; marketing of 
contraceptives, monitoring and evaluation of programmes, 
promotion of greater awareness of gender issues, materity 
benefits, creation of jobs for the Marshallese labour Torce; 
assisting Marshallese m finding overseas employment; and 
cultural sensitivity, among other things The Policy recommends 
two sets of actions. a) those aimed at restraining sure 
population growth within manageable and sustainable “mits 
while maintaining the right of every couple to decide o1 the 
number of children they wish to have; and b) those ained at 
meeting the needs of the future population. 


MEXICO. Accord No. A/07/94 of 1 February 1994 cf the 
Attorney General of Justice of the Federal District restructuring 
the General Office for the Defence of Haman 
Rights. (Diario Oficial de la Federación, 10 February 1994, pp. 
51-2.) 


This Accord is designed to restructure the General 
Supervisory Office for the Defence of Human Rights cf the 
Federal District of Mexico in order to provide greater and Setter 
oversight of the protection of the human rights of percons 
involved in the commission of different penal offences, both 
victims and victimizers. To this end, it creates within the 
Supervisory Office a Division for the Oversight of Haman 
Rights Recommendations, The following are among the duties 
of the Department a) to handle petitions and compimnts 
referred to it by the Supervisory Office, b) to pay attentiwr to, 
manage, follow, and evaluate to their full implemen-aton 
recommendations or friendly settlements referred to it ty the 
Supervisory Office; c) to bring about better coordinati of 
administrative departments with respect to recommendations, 
cases, friendly settlements, and other petitions formulated by the 
National Human Rights Commission and the Human Eights 
Commission of the Federal District, d) to provide guidarc> in 
human rights that is required by the community m general: €} to 
handle the discrepancies resulting from resolutions issued by the 
Supervisory Office and the two Human Rights Commissions; 
and f) to provide information monthly or as required © the 
Supervisory Office. Further provisions of the Accord dea. with 
the structure and procedures of the Department. 


MOROCCO. Decree No. 2-94-33 of 24 May 1994 œ the 
duties and organization of the Ministry attached to the 2rrme 


Minister delegated with responsibility for human rights. 
(Bulletin Officiel, 6 July 1994, p 335, as reproduced in Juris- 
classeur marocain, No. 11, 1995, pp. 5-6.) 


This Decree provides that the Ministry for Human Rights has 
responsibility for drawing up and implementing governmental 
policy on respect for and defence and promotion of human rights 
and for contributing to the consolidation of the state of law. To 
this end, the Ministry has the following duties: 1) to examine 
all legislative and regulatory texts in force in order to evaluate 
their conformity to human rights principles and rules and to 
propose, if needed, corrections and amendments, as well as to 
work to ensure the best integration of international human rights 
instruments to which Morocco adheres into internal law, having 
regard to the Islamic values of Moroccan society; 2) to identify 
within positive law possible causes for the non-observation or 
lack of application of human rights principles and rules, to work 
to ensure the most rigorous respect for these and their widest 
application, and, more generally, to ensure that the concerned 
authorities are motivated to make the decisions that are the most 
respectful of human rights; 3) to propose measures designed to 
create and develop institutions capable of strengthening respect 
for and the promotion of human rights and to carry out the 
necessary comparative studies for this purpose, if needed; 4) to 
institute all educational, pedagogical, and other measures to 
diffuse, promote, and consolidate a culture of human rights in 
the social body politic in order better to serve socio-economic 
development and the political and cultural development of 
citizens, as well as to encourage and undertake studies on 
human rights questions, 5) to strengthen dialogue and 
coordination with national associations directly or indirectly 
concerned with human rights and to maintain ties for exchange 
and cooperation with: a) regional and international, 


role in the international arena in the area of human rights, b) 
rights, 6) to assist delegations representing the Government 
conferences, and meetings; to participate m the negotiation of 
bilateral and multilateral human rights agreements; and to issue 
opinions relating to the possible adhesion of Morocco to 
international] human rights conventions; 7) to ensure, in 
coordination with the concerned departments, the monitoring of 
the application of mternational human rights conventions, 8) to 
respond to requests for consultations made by ministerial 
departments on the occasion of formulating proposed texts or 
action programmes having possible implications on the civil, 
political, economic, social, or cultural rights of citizens, 9) to 
encourage and promote all humanitarian activities for the 
defence, respect, and promotion of human rights; and 10) to 
work continuously to give concrete form to the communal human 
rights ideal of humanity. 


MOROCCO. Decree No. 2-95-148 of 26 December 1995 set- 
ting the duties and the organization of the Ministry responsible 
for population. (Bulletin Officiel, 3 January 1996, p. 17, as 
reproduced in Juris-classeur marocain, No. 8, 1996, pp. 3-5.) 
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This Decree provides that the governmental authority in 
Morocco responsible for population has, in collaboration with 
concerned ministries, the objective of formulating and 
implementing governmental policy relating to populstion. To 
this end, it is to do the following: a) carry out studies necessary 
for an understanding of the structure and evolution of the 
population and its needs and propose integrated ecoromic and 
social development programmes to concerned govzrnmental 
authorities, b) oversee the execution and ensure the evaluation 
of these programmes in collaboration with other ministerial 
departments and local collectivities; c) formulate shart-, 
medium-, and long-term projections and undertake prospective 
studies; d) collect, analyze, and disseminate social and economic 
statistical information and ensure the coordination of a national 
statistical information system, e) draw up the nation's accounts 
ami follow its economic situation, f) collect, process, and 
disseminate scientific and technical information relating to 
economic and social development in order to develop a national 
documentary information network; and g) with the exception of 
activities for which other ministries are responsible, coordinate 
activities relating to the population and its needs with the 
programmes of interested international iustitutions, especially 
the United Nations Development Programme, the United 
Nations Population Fund, the United Nations Children’s Fund, 
and concerned non-governmental organizations. Further 
provisions of the Decree set forth the organization, 
administration, and duties of the various departments of the 
governmental authority responsible for population. Among 
these is a Division for Social Programmes, consisting of offices 
for a) education and training, b) health and mutition, c) 
employment, d) socio-educational activities, and e) wamen and 
children. 


NEW ZEALAND. Human Rights Act 1993, 10 August 1993 
(Labour Law Documents, No. 1, 1993, pp. 33-82.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 100. Among other things, this Act 
provides that "disability" is a prohibited ground of 
discrimination in New Zealand (Section 21). "Disability" is 
defined as "i) physical disability or impairment, ii) physical 
illness; iii) psychiatric illness; iv) intellectual or psychological 
disability or impairment, v) any other loss or abnormality of 
psychological, physiological, or anatomical structure or function; 
vi) reliance on a guide dog, wheelchair, or other remedial 
means, vii) fhe presence in the body of organisms capable of 
causing illness." The Act also indicates (Section 74) that 
preferential treatment granted by reason of a) a woman's 
pregnancy or childbirth, or b) a person's responsibility for part- 
time care or full-time care of children or other dependants does 
not constitute a breach of certain parts of the Act. 


NOTE: On 9 December 1994, New Zealand enacted th» Human 
Rights Amendment Act 1994 (Act No. 138 of 1994). This Act 
provides that the 1993 Act is applicable to superannuation 
schemes providing benefits on account of marital status or 
benefits for children and dependants. See Statutes of New 
Zealand, Vol. 2, 1994, pp. 1526-1529. 
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NICARAGUA. Law No. 192 of 4 July 1995, Amendments to 
the Corstitution of Nicaragua. (Constitutions of the Countries 
of the World, Release 96-3, May 1995, pp. 31-71.) 


Major provisions of this Law, which amends Nicaragua’s 
Constitution, are reproduced in the Appendix to this volume 
under Section 100. They deal with the promotion of social and 
politica: improvements for the people of Nicaragua, the rights of 
the indigenous population, the right of every individual to 
“privacy in his life and in that of his family,” the recognition by 
the State of the right of asylum, agrarian reform, family rights 
and the right to establish a family, inheritance, the protection of 


NIGER. Ordinance No. 93-28 of 30 March 1993 setting forth 
the rules on traditional chiefs in the Niger. (Recueil de lois et 
règlements, 2nd edition, Niamey, Niger, General Secretariat of 
the Government, 1994, Section 14.1.) 


This Ordinance sets forth rules on the governance of 
traditioral and customary collectivities by chiefs. It provides 
that any citizen of Niger living in a traditional or customary 
collectivity may become chief of that collectivity if elected by 
the heads of families regularly included in the census of the 
collectivity and residing there and by the heads of villages and 
pastoral communities recognized as such by decision of the 
competent administrative authority. According to the nature of 
the collectivity of which they are chief, customary and 
traditional chiefs have the following responsibilities, among 
others: a) to protect the individual and collective rights and 
liberties of the citizens and communities of which they are chief, 
b) to ensure harmony and social cohesion, c) to respect 
administrative and legal rules in their application to citizens and 
communities, d) to respect religious tolerance and customary 
practices in so far as these practices do not disturb the public 
order and do not infringe on the rights and liberties of other 
members of the community; and e) to defend the interests of 
citizens and communities in their relations with the 
administration and with third parties. Chiefs also have the 
authority to bring about reconciliation of parties with respect to 
customary, civil, and commercial matters and, according to 
custom, -o decide on the use by families and individuals of lands 
and pastarage for which the community has responsibility under 
recognized customary right. Chiefs may be responsible for the 
census cf the population and are to be fully involved im all 
development activities affecting the community such as health, 
sanitatioa, and public health; application of population policy, 
protection and conservation of community patrimony, the 
production and supply of drinking water, reforestation and the 
forest industry, construction and upkeep of rural roads; 
agricultural production; and any other matter entrusted to them. 
Further provisions of the Ordinance set forth rules on the rights 
and duties of chiefs, the material and social benefits provided to 
them, disciplinary power over them and penalties that may be 
apphed -o them, and cessation of their duties, among other 
things. 
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NIGER. Order No. 014/MDS/P/PF of 17 August 1994 «f the 
Ministry of Social Development, Population, and the Promction 
of Women creating and determining the responsibilities ef the 
technical committee guiding the SIG project on popuhtion, 
health, and the environment. (Journal officiel de la Répuel' que 
du Niger, Vol. 61, No. 21, 1 November 1994, p. 830.) 


This Order creates a technical committee to guide th- SIG 
project on population, health, and the environmert, in 
collaboration with the Centre for Agriculture, Hydrology, and 
Meteorology and the Centre for Research and Stucy on 
Population in Development. The objective of the SIG proest is 
to analyze the interactions of a) localized populatiors b) 
population and family planning infrastructure and services; and 
C) environmental infrastructure and services. In particular, it is 
to simulate the impact of policy measures on health ard the 
environment. 


NOTE: Order No. 104/MSP of 19 September 1994 creates a 
committee with responsibility for the training of physiciars in 
gynecological-obstetrical medical centres and surgical medical 
centres within the framework of the population project. The 
committee has the objective of coordinating all activities that 
fall within the scope of this training. See Journal officiel ce la 
République du Niger, No. 21, 1 November 1994, pp. 844-E45. 


NIGER. Order No. 05/MDS/P/PF of 21 March 1995 5f the 
Ministry of Social Development, Population, and the Promotion 
of Women creating and determining the responsibilities 257^ the 
interministerial technical support group for national population 
policy (GIATPO). (Journal Officiel de la République du N:ger, 
Vol. 62, No. 13, 1 July 1995, pp. 540-542.) 


This Order creates an inter-ministerial technical support 
group under the Permanent Secretariat of the Netonal 
Population Commission of the Niger. The responsibilities ad the 
support group are as follows: a) to facilitate the executacn of 
technical planning activities and, in particular, to enrich and 
keep up to date programmes to implement the nztonal 
population policy; b) to promote innovative ideas fer the 
efficient implementation of population policy, c) on the basis of 
research, to refine the objectives and strategies of nat onal 
population policy, d) to participate in training and 
consciousness-raising activities for political and adminisrative 
heads, chief technical officials, and the heads of associations on 
questions of population and development, e) to participate in the 
formulation of an annual programme of activities for all pe-sons 
active in matters of population and development, f) to ensir= the 
harmonization of different population programmes, and z) to 
ensure follow-up to resolutions adopted at the International 
Conference on Population and Development. Further pro=izions 
of the Order deal with personnel, regional support croups, 
meetings, and implementation. 


NOTE: Order No. 06/MDS/P/PF of 21 March 1995 crea es and 
sets forth the responsibilities of the national network of 
communication technicians on questions of populaticn and 
development. These are as follows: a) to raise the conscicuaness 


of the population on interactions between population and 
development, b) to formulate and publish the components of 
consciousness-raising on questions of population and 
development; c) to collaborate with the national IEC committee 
and with other national and international agencies active in 
questions of population and development, and d) to serve as an 
intermediary between the press and organizations interested in 
population questions. See Journal Officiel de la République du 
Niger, Vol. 62, No. 13, 1 July 1995, pp. 542-543. 


Order No. 07/MDS/P/PF of 21 March 1995 creates and sets 
forth the responsibilities of the national information, education, 
and communication (IEC) population committee. These are as 
follows. a) to ensure follow-up and evaluation of activities 
provided for within the framework of the integral national plan 
an IEC matters; b) to supervise the work of regional IEC groups 
responsible for the formulation and implementation of regional 
TEC plans adapted to community realities; c) to ensure the 
integration of IEC into basic and continuing training 
programmes for medical, teaching, paramedical, social, and 
youth personnel, d) to ensure the creation of messages and the 
performance of tests for audio-video support materials necessary 
for field workers, e) to ensure the development of a mass media 
communication programme (radio, television, written press), 
and f) to ensure that qualitative research activities are carried 
out within communities in the interior of the country to test and 
measure the impact of IEC initiatives undertaken or envisioned 
within the framework of the national and/or regional plans. See 
Journal Officiel de la République du Niger, Vol. 62, No. 13, pp. 
543-544. 


NIGERIA. Population Activities Fund Decree 1994 of 9 
November 1994. (Federal Republic of Nigeria Official Gazette, 
Extraordinary, Vol. 81, No. 8, 18 November 1994, pp. A223- 
A233.) 


This Decree establishes a fund to be known as the Population 
Activities Fund for the purpose of providing federal and state 
government agencies, loca] governments, and non-governmental 
organizations with grants for population-related projects. The 
objectives of the Fund are as follows: a) the integration of family 
planning into the maternal-child health system; b) the promotion 
of family planning through health education; c) the 
establishment of secondary centres for reproductive health care 
in specific states of the Federation of Nigeria; d) the 
establishment of research centres in specific teaching hospitals; 
e) the development of population or family life education m 
primary schools, f) the establishment of population information 
units in the Federal Ministry of Information and Culture for the 
dissemination of population activities in Nigeria; g) the 
development of population education in the Nigerian Education 
Research and Development Council; h) the monitoring of the 
demographic impact of the national population programme 
through a survey system; i) the integration of population 
activities into national development planning; j) the 
strengthening of the capabilities of the Department of Population 
Activities m the Ministry, k) the carrying out of future 
population-related projects in accordance with the National 
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Population Policy, and 1) the carrying out of such other activities 
as are necessary and expedient for the purposes of achieving the 
above objectives. Further provisions of the Decree set forth the 
organization and administration of the bodies overseeing the 
Fund, including the Population Activities Fund Agency and the 
Governing Council of the Fund, describe the fmances of the 
Fund, and establish a Population Research Fund to conduct 
research into various areas of population. 


NIGERIA. National Human Rights Commission Decree 1995 
of 27 October 1995. (Federal Republic of Nigeria Official 


Gazette, Extraordinary, Vol. 82, No. 28, Sapplement, 6 October 
1995, pp. A583-A590.) 


This Decree establishes the National Human Rights 
Commission of Nigeria. The Commission is composed of 
representatives of various governmental and non-governmental 
agencies, including three representatives of registered human 
rights organizations in Nigeria, two legal practitioners, and three 
representatives of the media, and is chaired by a retired Justice 
of the Supreme Court or Court of Appeal or a retired judge of 
the High Court of a state. The Commission shall do the 
following: "a) deal with all matters relating to the protection of 
human rights as guaranteed by the Constitution of the Federal 
Republic of Nigeria 1979, as amended by the African Charter on 
Human and Peoples Rights, the United Nations Charter and the 
Universal Declaration on Human Rights and other International 
Treaties on human rights to which Nigeria is a signatory, b) 
monitor and investigate all alleged cases of human rights 
violations in Nigeria and make appropriate recommendation to 
the Federal Military Government for the prosecution and such 
other actions as it may deem expedient in each circumstance; c) 
assist victims of human rights violations and seek appropriate 
redress and remedies on their behalf, d) undertake stud:es on all 
matters pertaining to human rights and assist the Federal 
Government in the formulation of appropriate policies on the 
guarantee of human rights; e) publish, from time to time, reports 
on the state of human rights protection in Nigeria; f) organise 
local and international seminars, workshops and conferences on 
human rights issues for public enlightenment; g) liaise and co- 
operate with local and international organisations on human 
rghts with the purpose of advancing the promotion and 
protection of human rights, h) participate in all international 
activities relating to the promotion and protection of human 
rights; i) maintain a library, collect data and disseminate 
information and materials on human rights generally, and j) 
carry out all such other functions as are necessary or expedient 
for the performance of its functions under this Decree." Further 
provisions of the Decree deal with staff, finances, and 
proceedings of various departments of the Commission, among 
other things. 


PAKISTAN. Tribunal for Disadvantaged Persons Ordinance, 
1995 (Ordinance No. 73 of 1995), 13 July 1995. (Gazette of 
Pakistan, Extraordinary, Part I, 13 July 1995, as reproduced in 
All Pakistan Legal Decisions, Vol. 48, 1996, Central Statutes 
pp. 519-527.) 
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This Ordinance provides that the President of Pakistan shall 
constitute a Tribunal for Disadvantaged Persons to carry out the 
following functions: a) either on an application to it by a 
disadvantaged person or any aggrieved person or on its own 
accord, $o inquire into the violation of fundamental rights or 
abetmeni thereof or negligence in the prevention of such 
violation, b) to visit, under "intimation" to the provincial 
government, any jail or any other institution under the control of 
the provincial government where persons are detained or lodged 
for purposes of treatment, reformation, or protection; to study ` 
the living conditions of the inmates, and to report thereon to the 
Federal Government; c) to review the factors, including acts of 
terrarism, that inhibit the enjoyment of human rights and to 
recommend appropriate remedial measures, d) to review the 
safeguarcs provided by or under the Constitution or any law in 
force for the protection of human rights and fundamental rights 
and to recommend measures for their effective implementation; 
and e) to make recommendations to the Federal Government for 
the signing and ratification of international conventions and 
treaties on human rights. To these ends, the Tribunal is given 
tbe authocity to require any person to furnish information as may 
be useful or relevant, such person being legally bound to furnish 
such information; to enter any building or place where a relevant 
document may be found and seize or make copies of that 
document, and to call for information or a report from the 
Federal Government, a provincial government, or any agency 
under these governments. The Tribunal also has the power of a 
Civil Court.  Disadvantaged persons are defined by the 
Ordinance as women, children, and those belonging to 
minorities. Further provisions of the Ordinance deal with 
investigations by the Tribunal, actions taken in furtherance of 
inquiries, annual and special reports, accounts and auditing, the 
composition and administration of the Tribunal, and rule-making 
powers, anong other things. 


PAKISTAN. Bonded Labour System (Abolition) Rules, 1995, 
20 July 1395. (Gazette of Pakistan, Extraordinary, Part II, 25 
July 1995, as reproduced in All Pakistan Legal Decisions, Vol. 
48, 1996, Central Statutes pp. 662-669.) 


These Rules, issued by the Government of Pakistan under the 
Bonded Labour System (Abolition) Act, 1992, require provincial 
governments to establish one or more authorities to deal with 
cases of restoration of possession of any property under Section 
6(7) of the Act. Applications for restoration of such property 
may be made by a bonded labourer, a member of his family, or a 
legal practitioner. The authority is to hear the applicant and the 
creditor and decide on the application within thirty days. The 
Rules also require the provincial government to confer upon 
every District Magistrate the power to do the following: a) 
inspect any premises or work place where 1t is believed that the 
bonded labour system is being enforced and examine that place 
or any record, register, or other documents maintained there; the 
Magistrate may take such measures as deemed necessary for the 
purposes of the Act; b) inquire into any matter relating to the 
implementation or violation of the Act, and c) call for 
information from a creditor or any other person as deemed 
necessary. The provincial governments are also to establish 
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vigilance committees to ensure that the objectives of the A— are 
fully achieved. These committees are to set up "complaint z»lls" 
and may call upon a department, agency, company, emp.cying 
establishment, firm, individual employer, or any other perzcn to 
furnish information and documents as relevant or useful. The 
Rules create a fund for the rehabilitation and welfare cf free 
bonded labourers. This fund is to finance projects conracted 
with the establishment of training institutes for the train eg of 
persons freed from the bonded labour system, provide lega and 
financial assistance to bonded labourers or their family mexbers 
in order to protect their rights, and finance other measurzs for 
the rehabilitation and welfare of freed bonded labcvrers. 
Further provisions of the Rules deal with the organizaticr and 
administration of the fund and committees, among other th tgs. 


PANAMA. Law No. 3 of 18 January 1995 amending, 
supplementing, and repealing provisions of the unified Ct of 
the Internal Regulations of the Legislative Assembly comze-1sed 
of Law No. 49 of 1984 and Law No. 7 of 1992. (Gaceta Cfxial, 
Vol. 92, No. 22707, 20 January 1995, pp. 1-7.) 


Among other things, this Law provides fhat the Panarı nian 
Legislative Commission of Population, the Environmeni. and 
Development has responsibility for studying and prooosing 
legislation and issuing reports on the following: a) m_tters 
relating to the population and its reproductive behz-iour, 
territorial distribution, mobility within the country, demographic 
dynamic, life expectancy, and ethno-cultural diversi, b) 
matters relating to the environment in general, the eco egical 
system, and the makeup of the country, c) the preservatie- and 
protection of land and maritime fauna and flora, 4 the 
preservation, conservation, promotion, and exploitatti of 
renewable and non-renewable natural and non-natural rese: rces, 
e) the conservation, use, and protection of soils and forests, f) 
the use and protection of continental and island waters, f) the 
conservation, use, and protection of the air, h) all rmtters 


other materials that may contaminate the environment. 


The Law also provides that the Legislative Commission on 
Women's Affairs, Children's Rights, and the Famix+ has 
responsibility for studying and proposing projects of ler and 
issuing reports on the following: a) matters relating to the actual 
position of women from the legal, judicial, cultural, anc social 
viewpoints, b) the promotion of women's rights and ther status 
within in society, c) the legal promotion and protecion of 
women by means of legislative activities to  el-amate 
discrimination on the basis of sex that exists in labour, c rtural, 
and social areas, as well as in the structure of Pana-ranian 
households, d) the promotion of women as individua.: who 
participate in the economic and social development «f the 
country, in accord with their civic concerns and civil virta=s, for 
the purpose of incorporating them into the framework of rstional 
policy; e) the development of a legal and judicial syst-m to 
protect women's relations at the family and community levels; f) 


with respect to health services, the consideration of women as 
adult, capable, and contributing persons in both practical and 
legal matters, g) the reception and presentation of projects of 
law relating to the protection of minors in areas relating to 
nutrition, abandonment, maitreatment, and physical and sexual 
abuse; h) the approval of legislation relating to the Code of 
Families and Minors, 1) efforts to create institutions responsible 
for protecting minors, j) in general, matters relating to the 
implementation of codes and laws dealing with minors and the 
family, k) the rights of youth; 1) study and work undertaken by 
youth; and m) matters relating to family feelings and the 
patriotic, civic, and moral responsibilities of youth. 


PERU. Political Constitution of Peru of 29 December 1993. 


(Normas Legales, Revista de Legislación y Jurisprudencia, No. 
211, 1993, pp. 252-269.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this volume under 
Section 100: the right to life, human rights, sex discrimination, 
freedom of movement and the right to enter and leave the 
country, the right to inherit, the right to personal liberty and 
security, marriage and separation or divorce, population policy, 
free and compulsory education, filiation, family policy, 
responsible parenthood, the right fo protection of health, 
protection of the handicapped, the right to social security, 
pensions, illiteracy, the protection of women and minors in the 
labour force, pay equity, asylum, agricultural development, land 
tenure and land holdmg by the indigenous population, and the 
protection of mothers, children, the elderly, and adolescents. 
Among other things, the Constitution provides that a conceived 
person (el concebido) is subject to rights to the extent that they 
support him or her and. that families and persons have the right 
to decide on parenthood. 


PERU. Supreme Decree No. 05-95-JUS of 3 April 1995 
approving the Regulations of the National Council of Human 
Rights. (El Peruano, 4 April 1995, as reproduced in Normas 
Legales, Revista de Legislación y Jurisprudencia, Vol. 227, 
April 1995, Item No. 28, pp. 31-35.) 


This Decree approves the Regulations of the Peruvian 
National Council of Human Rights. The Council has 
responsibility for promoting and coordinating, and distributing 
information to and advising the Executive Branch on, the 
protection and realization of the fundamental rights of the 
individual The objectives of the Council are as follows: a) to 
contribute to the creation of a deep consciousness of respect for 
the fundamental rights of individuals, as guaranteed in the 
Political Constitution and other relevant rules; b) to assist in the 
consolidation of the state of law as a guarantee for full and 
effective realization of human rights, and c) to consolidate the 
fundamental duty of the State to guarantee strict respect for 
human rights. Provisions of the Decree deal with the 
composition, organization, meetings, and functons of the 
Council. Among its departments is a Permanent Commission on 
the Rights of Women which has responsibility for carrying out 


n 
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studies and investigations and distributing information on the 
realization, promotion, and full exercise of wcmen's rights, 
acting as coordinator for the execution of the policies of the 
State in the area of gender. The specific functions of the 
Commission are as follows: a) to propose to the National 
Council of Human Rights policy on the promotion and full 
exercise of women's rights, promotmg equitable participation 
with a focus on gender, b) to formulate and propose to the 
organizations involved in the promotion of women's rights, c) to 
propose to the Council the ratification of agreements with public 
better to carry out its mission; d) to review, study, and propose 
the passage of legislation on women’s rights and regulatory 
provisions for the full application of these rights; e) to carry out 
studies and investigations on matters related to the rights of 
women, f) to distribute information on the nghts of women 
within the framework established by the Conven-ion on the 
Elimination of All Forms of Discrimination against Women; g) 
to formulate reports related to women's issues in conformity with 
provisions contained in the principal international instruments in 
this area; and h) to provide technical and professional advice to 
the Delegate of Peru before the Interamerican Commission on 
Women. 


NOTE: This summary takes info consideration. amendments 
made to this Decree by Decree No. 08-95-JUS of 16 
August 1995. See El Peruano, 17 August 1995, as reproduced 
in Normas Legales, Revista de Legislación y Jurisprudencia, 
Vol. 231, August 1995, Item No. 81, p. 78. 


PERU. Law No. 26520 of 4 August 1995 approving the 
Organic Law of the Office for the Defence of the People. (El 
Peruano, 8 August 1995, as reproduced in Normas Legales, 
Revista de Legislación y Jurisprudencia, Vol. 231, August 1995, 
Item No. 36, pp. 30-33.) 


This Law provides that the Office for the Defence of the 
People of Peru is headed by the Public Defender and has 
responsibility for a) defending the constitutional and 
fundamental rights of mdividuals and the community, and b) 
overseeing the duties of the public administration and the 
provision of public services. To this end, the Defender is 
authonzed to do the following: a) initiate and pursue, by 
petition or on his own behalf, any investigation Likely to 
elucidate the acts and resolutions of the public admiristration 
and its agents that, due to the illegitimate, faulty, icregular, 
delinquent, abusive, or arbitrarily or negligently excessive 
exercise of authority, affect full compliance with the 
constitutional and fundamental rights of individuals and the 
community, b) to carry forward actions before the Constitutional 
Court on the unconstitutionality of rules that rank as laws, as 
referred to in Article 200(4) of the Political Constitution, as well 
as to initiate various kinds of actions (including habeas corpus 
and "amparo") in support of the constitutional and fimdamental 
rights of individuals and the community, c) to initicte and 
participate in an official capacity in any administrative 
proceeding in order to represent individuals or groups of 


100 General Population Policy 19 


individuals in the defence of the constitutional and fundamental 
righ:s of individuals and the community; d) to exercise the right 
of legislative initiative, in conformity with Article 162 of the 
Constitution; e) to promote the signature, ratification, adhesion, 
and affective distribution of information on international human 
rights treaties; f) to organize and administer the National 
Registry of detained persons and persons sentenced to 
deprivation of effective liberty; and g) to establish regulations 
required for the exercise of the functions of the Office for the 
Defemce of the People and other supplementary rules for the 
processing of complaints that, in the Defender's opinion, require 
immediate action. Further provisions of the Resolution deal 
with the appointment and qualifications of the Public Defender, 
the iritiation of investigations, the duty to cooperate with the 
Public Defender, the examination of complaints, and resolutions 
of the Public Defender, among other things. 


NOTE: This Decree repeals Decree No. 38-93-JUS on the same 
tcpic. See Annual Review of Population Law, Vol. 29, 1993, 
Section 100. 


PHILIPPINES. Memorandum Order No. 258 of 7 February 
1995 establishing an Interagency Task Force for Strategic 
Planning and Research for Human Rights Protection. (Official 
Gazette, Vol. 91, No. 17, 24 April 1995, pp. 2484-2486.) 


This Order, issued by the President of the Philippines, 
provides that the Interagency Task Force for Strategic Planning 
and Research in Human Rights is composed of persons from the 
private and public sectors and headed by the Chairman of the 
Commission on Human Rights. The Task Force is to do the 
followirg: "a) undertake strategic planning and research towards 
the formulation of a long-term Philippine Human Rights Plan, 
linking human rights issues with people empowerment and 
sustaina5le development thrusts in an increasingly competitive 
global environment, including the proposals for appropriate 
measures and proposed legislation for building and enhancing a 
human rights culture, and human rights education initiatives 
within the ASEAN and other countries, b) conduct meetings, 
consultations and dialogues for the purpose of raising human 
rights consciousness and obtaining mputs for the Human Rights 
Plan; c) submit for approval of the President, the Philippine 
Human Rights Plan, within six months from the approval of this 
Memorandum Order." Further provisions of the Order deal with 
the length of operation, financing, and departments of the Task 


Force. 


NOTE: Memorandum No. 259 of 7 February 1995 requires 
human rights education and training of law enforcement, police, 
prison, and military personnel. Among other things, it provides 
that successful completion of the appropriate human rights 
education and training courses sball be required for recruitment, 
promotion, and transfer/reassignment of personnel in these 
departments, with priority given to personnel directly involved 
in "arresting, investigating, and detaining functions." See 
Official Gazette, Vol. 91, No. 17, 24 April 1995, p. 2486. 


20 100 General Population Policy 


REPUBLIC OF MOLDOVA. Constitution of the Republic 5f 
Moldova, 29 July 1994. (Constitutions of the Countries of tie 
World, Release 95-2, March 1995, pp. 17-94.) 


Major provisions of this Constitution relating to tue 
following topics are reproduced in the Appendix to this volume: 
under Section 100: the implementation of human rights; the 
application of the provisions of international treaties, ^h» 
equality of all citizens before the law, irrespective of race, sex, 
vows ecquis ura TO 

the rights and duties of foreigners and stateless persons, ite 


right to asylum; the right to life and to be free from creel, | 


inhuman, or degrading treatment; the inviolability of indivicnal 
freedom and personal security, the right to free movement 
within and without the country and to emigrate, the obligation 5f 
the State to protect private and family life; the right of access lo 
education; the right to health services, the obligation of the Sete 
to provide a minimum of health insurance that is free; the right 
to a healthy environment; the right to work and to protection of 
health at work, including protection for women and ycung 
persons; the right to inherit; the right to receive social assistarce 
and protection, including insurance against unemployment, 
disease, widowhood, and old age; the protection of the famiy by 
the State; the equality of rights of spouses and their free comsent 
to marriage; the duty of parents to rear their children; dissolation 
of marriage, the protection of motherhood, children, and young 
persons by the State; the protection of orphaned children; family 
allowances for children, including sick and disabled chiElren; 
the prohibition of exploitation and abuse of minors the 
protection of the disabled; the duty of persons to respect the 
rights, interests, end dignity of others; and the functions ef the 
Constitutional Court. 


RUSSIAN FEDERATION. Law of 27 April 1993 cn the 
appeal to a court against actions and decisions violating ciizens 
rights and freedoms. (Vedomosti S"ezda Narodnykh Depysnatov 
Rossiiskoi  Federatsii i  Verkhovnogo Soveta | Rossüskoi 
Federatsii, No. 19, 1993, Item No. 685, as summarized in 
European Current Law Year Book, 1993, Item No. 33¢1L, pp. 
702-3, 1257.) 


This Law authorizes citizens who believe that their -ights 
and freedoms have been violated by the unlawful act.oas or 
decisions of state agencies, local administration, organr-ations, 
or officials to appeal to a court for redress. Major provizions of 
the Law are summarized in the Appendix to this volum= under 
Section 100. 


NOTE: This Law was amended by a Law of 14 Decembzr 1995, 
which extends the scope of the Law to cover actiers and 
decisions taken by civil servants. Major provisions are 
summarized m the Appendix to this volume under Secticn 100. 
See European Current Law, April 1996, Item No. 52, pr. 58-69. 


RUSSIAN FEDERATION. Civil Code of the Russian 
Federation, 22 December 1995. (Civil Code of the Russian 
Federation, London, England, Simmonds and Hill Fublishers 


Ltd., and the Primrose Academy Ltd, 1997, 514 p.) 


This Code regulates the basic principles of civil legislation in 
the Russian Federation. Provisions of the Code relating to the 
following are reproduced 1n the Appendix to this volume under 
Section 100: the defence of human rights by civil legislation; 
definition of residency, including the residency of minors, the 
age of majority (eighteen, or the age of marriage in case of 
marriage before the age of eighteen), the legal capacity of 
minors between the ages of six to fourteen and fourteen and 
eighteen; emancipation of minors who have attained the age of 
sixteen if they work under a labour contract, trusteeship and 
guardianship, and registration of acts of civil status, among other 
things. The Code also contains provisions on common 
ownership by spouses of property. Unless otherwise established 
by contract, property acquired by the spouses during marriage 
shall be considered joint property. 


SOLOMON ISLANDS. Population and Development 
Programme 1995-2000. (Population and Development 


Programme 1995-2000, Honiara, Solomon Islands, Solomon 
Islands Government, 1995, 121 p.) 


Major provisions of this Programme are reproduced in the 
Appendix to this volume under Section 100. They relate to the 
following: population growth; population and anti-natalist 
policies; family planning, maternal-child health services, family 
and adolescent health services, the lowering of fertility rates; 
contraception; non-governmental organization involvement, 
ee Or e ee ee VORA 


integration of women into national development planning 
processes, formulation of a national policy on youth, 
reforestation; provision of training for employment; and 
provision of greater non-agricultural employment. 


SOUTH AFRICA. Act of 25 January 1994 to mtroduce a new 
Constitution for the Republic of South Africa and to provide for 
matters incidental thereto. (Republic of South Africa Govern- 
ment Gazette, Vol. 343, No. 15466, 28 January 1994, pp. I- 
226.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this volume under 
Section 100: human rights; equality between men and women 
and between people of all races; citizenship; equal protection of 
all persons, freedom of movement and residence; rights to 
economic activity, fair labour practices, property, and a healthful 
environment, the right of children to name and nationality from 
birth, parental care, basic nutrition, and health and social 
services; the right of children not to be abused or subjected to 
exploitative labour practices, the right to education, access to 
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judicial and administrative remedies to enforce human rights, 
the creation of a Human Rights Commission and a Commission 
on Gender Issues, and restitution of land rights. | 


SOUTH AFRICA. Human Rights Commission Act 54 of 1994, 
23 November 1994. (Juta's Statutes of South Africa, Vol. 5, 
Part 1, 1995, pp. 354-358.) 


This Act regulates matters incidental to the establishment of 
the Human Rights Commission by the 1993 South Africa 
Constitution. It provides that, in addition to the powers, duties, 
and responsibilities given to the Commission under the 
Constitution, the Commission "a) shall develop and conduct 
information programmes to foster public understanding of this 
Act, Chapter 3 of the Constitution and the role and activities of 
the Commission; b) shall maintain close liaison with 
institutions, bodies or authorities similar to the Commission in 
order to foster common policies and practices and to promote co- 
operation in relation to the handling of complaints in cases of 
consider such 


fundamental rights as it may receive from any source; d) shall 
carry out or cause to be carried out such studies concerning 
fundamental rights as may be referred to it by the President and 
the Commission shall include in a report referred to in Section 
118 of the Constitution a report setting out the results of each 
study together with such recommendations in relation thereto as 
it considers appropriate; e) may bring proceedings in a 
competent court or tribunal in its own name, or on behalf of a 
person or a group or class of persons." Further provisions of the 
Act deal with the remuneration and terms of office of the 
members of the Commission, the Commission's independence 
and impartiality, the committees of the Commission, 
investigations by the Commission, the entering and search of 
premises and attachment and removal of articles, vacancies on 


TAJIKISTAN. Constitution, 6 November 1994. (Leninabad- 
skaya Pravda [Khudzhand| 30 November 1994, p. 1, as 
translated m Foreign Broadcast Information Service, 19 
December 1994, Document No. FBIS-SOV-94-243, pp. 63-72.) 


Major provisions of this Constitution relatmg to the 
following are reproduced in the Appendix to this volume under 
Section 100: the obligation of the State to recognize, observe, 
and protect human and civil rights and freedoms, the ownership 
of the land by the State; citizenship; the rights of foreigners, the 
right to asylum; the equality of all persons before the law, 
regardless of sex; the inviolability of the person; the prohibition 
against subjecting persons to forced medical or scientific 
experiments, the right to ownership and inheritance, the State's 
protection of the family, the entitlement of mothers and children 
to special protection; the right to form a family, the right to 
marry and the age of marriage; the equal rights of husbands and 
wives in marriage and in divorce, the prohibition of polygamy; 
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child rearing, equal pay for equal work, labour protection for 
women and children; the right to housmg; the right to health 
care, including free medical assistance in state medical 
establishments, the right to social security in old age; the nght to 
educaticn; the duty of all persons to recognize the rights and 
freedoms of others, and the protection of the rights and freedoms 
of persons by the courts. 


THAILAND. Constitution of the Kingdom of Thailand, 
Amendment (No. 5) 10 February 1995. (Royal Thai 
Government Gazette, Vol. 49, No. 13, 1995, pp. 148-191.) 


This Amendment modifies Chapters 3-11 of the Constitution 
of Thailand. Major provisions relating to the equality of men 
and women, the right to inherit, the rights to education and 
public hzalth services, freedom of movement, protection of the 
privacy of family members, the duties to receive education and 
training and to conserve natural resources and the environment, 
promoticn of children and youth, reservation of certain major 
occupations for Thai citizens, land ownership, agricultural 
development, the formulation by the State of a population 
policy, the provision by the State of social welfare, state 
assistance to the aged and disabled, the protection of the labour 
of women and juveniles, the provision by the State of free 
medical treatment to deprived persons, the prevention and 
elimination of contagious diseases, and decisions of the 
Constitutional Judicial Council are reproduced in the Appendix 
to this vclume under Section 100. 


TURKMENISTAN. Constitution of Turkmenistan, 18 May 
1992. (Constitutions of the Countries of the World, Release 94- 
5, July 1994, pp. 1-20.) 


Major provisions of this Constitution relating to the 
foliowing topics are reproduced in the Appendix to this volume 
under Section 100: the protection by the State of the life, 
dignity, >ersonal inviolability, and inherent and inalienable 
rights of each citizen; citizenship; the rights and freedoms of 
foreigners and persons without citizenship; the right to asylum; 
the mviolability of human rights; the equality of all citizens 
before the law; the equal civil rights of men and women; the 
right not to be subjected to mhumane treatment or to medical 
experimentation without consent, the right to receive housing 
assis-ance, the right to be protected from arbitrary interference 
with private life; freedom of movement within Turkmenistan; 
the right to marry and create a family, the equal rights of 
spouses in marital relations; child rearing, the right to work and 
to enjoy healthy and safe labour conditions, the right to health 
protection, including free medical assistance in state health care 
institutior s, the right to social security in old age and in cases of 
unemployment or disability, the right of large families and 
children without parents to receive additional assistance from 
public fards; the right to education; and the supremacy of the 
Constitution over laws. Among other things, the Constitution 
provides gs follows: "Any violation of equality on the grounds of 
sex shall be prosecuted by law." 
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UGANDA. Constitution of the Republic of Uganda 22 
September 1995. (Constitution of the Republic of Ugda, 
Kampala, Uganda, Republic of Uganda, 1995, 196 p.) 


Major provisions of this Constitution are reproduced + the 
Appendix to this volume under Section 100. They deal wath the 
protection of human rights, gender balance in constitutions and 
other bodies, protection of the aged, protection of reural 
resources, the right to development, recognition of the rxe of 

women, recognition of the dignity of persons with disab Hies, 
Hiec and. compulsory) educanoa. free consen to marie iie 
requirement that each district have one woman representa-ie in 
the legislature, protection of the family, the provision of »asic 
medical services, food security and nutrition, the dutes of 
citizens to promote responsible parenthood, defence 3 the 
Constitution, requirements for citizenship, creation ci the 
National Citizenship and Immigration Board, travel documents, 
identity cards, the protection of children from abuse, regis ration 
of births and marriages, discrimination on the basis of sez, the 
right to life, communicable disease control, residential mel-ility, 
the rights of widows and widowers to wherit the propecty of 
deceased spouses, marriage, parental rights, affirmative sction 
with respect to marginalized groups, equal treatment of women, 
the rights of children, protection of children, child labow. pay 
equity, protection of pregnant women in employmeri the 
creation and functions of the Uganda Human Lights 
Commission, land tenure, and the rights to education, T 'ealth 
services, decent shelter, and pension and retirement bcr efits. 
Among other things, the Constitution provides the followiug: a) 
"No person has the right to terminate the life of an unborz child 
except as may be authorised by law," b) "Men and womer. of the 
age of eighteen years and above have the right to marry znd to 
found a family and are entitled to equal rights in mzriage, 
during marriage and at its conclusion;" and c) "Laws, c1tures, 
customs or traditions which are against the dignity, we-fure or 
interest. of women or which undermine their stattz, are 
prohibited by this Constitution." 


UNITED REPUBLIC OF TANZANIA. National Popclation 
Policy, 1992. (National Population Policy, Dar es 5 laam, 
Tanzania, President's Office, Planning Commission, march 
1992, 25 p.) 


Major provisions of this Population Policy are reproci—ed in 
the Appendix to this volume under Section 100. They deel with 
development planning and women in development plaun rg, sex 
discrimination, women in mariage and the family, women in 
agricultural development, day care centres, nutrition, poowlation 
education, internal migration, family planning and mz=ernal- 
child health services, rural development, literacy, poomlation 
growth, infant mortality, universal education and "Xomen's 
education, pension schemes and social security, data ce#“ection 
and the distribution of information, population search, 
development of an IEC system, breast feeding, primar, health 
care, maternal mortality, the age of marriage, famry life 
education, the status of women, the labour force, envirarmental 
protection, training of personnel, contraceptive methods, 
assistance to non-governmental organizations, acclescent 


pregnancy, vital statistics, and fhe protection of women, 
children, youth, the elderly, and the disabled. 


UZBEKISTAN. Law on Citizens’ Appeals, 6 May 1994. 
(Translated in Russia and the Republics Legal Materials. 
Uzbekistan, Release 21, February 1995, pp. 1-10.) 


This Law establishes the basic provisions defining citizens’ 
rights to appeal to state organs, public associations, enterprises, 
institutions, and organizations, regardless of the form of 
ownership, with respect to the protection of their legal rights and 
interests and to have the competent organs of state and public 
associations restore their violated rights. The above 
organizations are obligated to review petitions thoroughly, 
objectively, and promptly; to make decisions based on law and 
ensure their fulfillment; and to inform citizens of the results of 
the review of petitions. Refusals to grant petitions may be 
appealed to higher bodies in the form of a complaint. These 
higher bodies are required to do the following: a) objectively, 
thoroughly, and promptly follow-up on complaints; b) reverse or 
modify decisions under appeal that do not comply with the law 
and immediately take steps to stop wrong actions and identify 
the reasons and conditions that contributed to the violations, c) 
ensure that a citizen's rights are restored and that decisions made 
in connection with the complaint are really fulfilled; and d) 
inform the citizen in writing of the results of the follow-up on 
the complaint and the essence of the decision made. Further 
provisions of the Law deal with the form of petitions, the 
prohibition against the persecution of citizens because they have 
submitted petitions, confidentiality, citizens rights when a 
complaint is reviewed; the length of the time during which 
petitions and complaints are to be reviewed; disciplinary action 
agaist persons who violate the provisions of this Law, 
responsibility for submitting petitions that contain slander or 
criminal insult or that incite national dissension, and monitoring 
of compliance with the requirements of the provisions of this 
Law The General Procurator of the Republic is responsible for 
such supervision. 


VIET NAM. The Civil Code of the Socialist Republic of Viet 
Nam, 28 October 1995. (Foreign Investment Laws of Vietnam, 
Part 16, 31 August 1996, pp. 1-297.) 


Major provisions of this Code are reproduced in the 
Appendix to this Volume under Section 100. These provisions 
relate to equality of all parties in civil relations, the prohibition 
of discrimination on the basis of gender, religion, ethnicity, 
social status, economic position, education, belief, or 
occupation; the legal capacity of persons, including persons 
under the age of eighteen; names; the right of protection of life, 
health, and the physical body; consent to medical treatment, the 
right to marry, the right to equality between husband and wife; 
the right of family members to enjoy each other's care; the right 
to divorce; the right to acknowledge or not acknowledge a father, 
mother, or child; the right to adopt a child and be adopted; the 
right to citizenship, the right to freedom of movement and 
residence; the right to work; places of residence, including the 


etg 


b 


place of residence of minors and spouses, registration of birth, 

marriage, guardianship, and adoption; guardianship, including 
the guardianship of minors, the right to inheritance, including 
the equality of individuals with respect to the; right to 
inheritance and the right of certain family members to inherit 
despite the provisions of a will to the contrary, and inheritance 
when there is no will 


YEMEN. Constitution, 28 September 1994. (The Constitution, 
Yemen, House of Representatives, November 1994, 44 p., as 

in Constitutions of the Countries of the World, 
Release 95-2, March 1995, pp. 1-46.) 


Major provisions of this Constitution relating to the 
following are reproduced in the Appendix to this volume under 
Section 100: Islam as the religion of the State and the Sharia’a as 
the source of all legislation; human rights, inheritance, 
ownership by the State of all natural resources, the provision by 
the State of equal political, economic, social, and cultural 
opportunities for all citizens; the family as the nucleus of society 
and protection of the family and family ties, work as a right, 
honour, and necessity, the protection by the State of mothers, 
children, and youth; the equality of women with men; the 
provision by the State and society of education, health care, and 
social services, the equal rights and obligations of all citizens; 
nationality, refugees, the protection of the rights and interests of 
citizens through law, compulsory primary education; the 
eradication of illiteracy, the provision of free health services and 
free health education to all citizens, the provision by the State of 
social security, the right of all citizens to move freely from one 
place to another within the country, and the regulation of entry 
to and departure from Yemen by law. Among other things, the 
Constitution provides that "women are akin to men having rights 
and obligations as demanded by the Sharia'a and stipulated by 
law." 
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BELGIUM. Decree of 16 July 1994 of the College of the 
French Community Commission relating to the approval of and 
subsidies for family planning centres. (Moniteur belge, 8 
September 1994, as reproduced in Bulletin usuel des lois et 
arrétés, No. 17, 25 September 1994, Item No. 709, pp. 1762- 
1764.) 


This Decree sets forth rules under which family planning 
centres in the French Community will be approved and subsidies 
granted to such centres. Centres to which the Decree applies 
are those carrying out the followmg within the framework of 
emotional and sexual life: a) activities to receive, provide 
information to, and attend to individuals, couples, and families, 
and b) activities to develop a policy of prevention. Among the 
specific duties of the centres are the following: a) ensuring that 
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pregnarcies and prenatal consultations are followed up and 
helping pregnant women in difficult circumstances, b) helping 
individuals and couples in seeking solutions to the problems of 
infertility, c) preparing young persons for emotional and sexual 
life; d) providing information and assistance to groups, 
especialy with respect to all matters relating to contraception, 
fhe prezention of undesired pregnancies, sexually transmitted 
dissasez, and every other aspect of emotional and sexual life; 
and e) orgenizing medical, psychological, social, and legal 
consultations. Further provisions of the Decree deal with the 
personnel, location, equipment, and functioning of centres, 
medical ethics, procedures for approval of centres and subsidies, 
the participation of consultants; and penalties, among other 
things. 


NOTE: On 16 March 1995, the College of the French 
Community Commission issued Order No. 95/129 setting forth 
further details on requirements and procedures for the approval 
of centres and for the granting of subsidies to centres. See 
Moniteur beige, 6 July 1995, as reproduced in Bulletin usuel 
des lois et arrétés, 1995, Item No. 713, pp 1162-1166. 


BENIN Decree No. 94-145 of 26 May 1994 of the Ministry of 
Health on the functions, organization, and operation of the 
Ministrr of Health. (Journal officiel de la République du Benin, 
No. 6, 15 March 1995, pp. 171-176, as summarized in 
International Digest of Health Legislation, Vol. 47, No. 1, 1996, 
pp. 2-3.1 


This Decree provides that the Ministry of Health of Benin is 
responsible for implementing the policy defined by the 
Government with regard to health, initiating action in the health 
field, planning the organization of such action, and coordinating 
and mcenitoring the implementation of activities resulting 
therefrom. Among the departments of the Ministry are the 
National Directorate of Health Protection and the Directorate of 
Family Health. The former is responsible for the following, 
among other things: a) planning, promoting, and coordinating 
collective and individual measures for the prevention and 
comrol of diseases; b) ensuring the epidemiological surveillance 
of disezses in collaboration with decentralized facilities; c) 
ensuring that national health regulations are implemented; and 
d) draw-ng up national programmes, notably those concerned 
with the prevention of sexually transmitted diseases and AIDS 
and tropical diseases. The Directorate of Family Health is 
responsible for the following, among, other things: a) ensuring 
the propzr operation of preventative health and care services for 
pregnant women; b) coordinating family planning activities and 
those of the Expanded Programme on Immunization, c) 
providinz educational programmes on the nutrition of mothers 
and children and training instructors at the departmental level; 
and d) coordinating the activities of non-governmental 
organizations involved in activities in the field of family health. 


CANADA. Chan v. Canada (Minister of Employment and 
Immigration), 19 October 1995, Supreme Court. (Dominion 
Law Reports, Series 4, Vol. 128, 1995, p. 213.) 


24 210 Family Planning in General 


The appellant, a citizen of the Peoples Republic of Ci na, 
sought refugee status in Canada under Chapter 1-2, Section (1) 
of the Immigration Act 1985. He claimed that he fc-red 
persecution because of his political opinions and because cf his 
violation of China's one-child policy. He alleged that, whe the 
Government became aware that he had a second chili in 
violation of the one-child policy, it demanded his or his v-ie's 
sterilization, causing him to agree to be sterilized and th2x to 
flee the country before the sterilization was carried out. He 
stated that he feared that, if he were to return to China, he scght 
face arrest, imprisonment, long-term unemployment, or cven 
murder. Om appeal of rejection of his application on the gscund 
that forced sterilization could not be considered a forr of 

ion for the purposes oi the Immigration Act the 
d n E 
that forced sterilization could constitute a form of perseccton 
under the Act, the applicant had not satisfied the test for 
establishing a well-founded fear of persecution. As eviderc, it 
noted that the applicant had not presented sufficient evi -nce 
that his alleged fear of forced sterilization was objectively vell- 
founded since he did not show that the Chinese authcrties 
would use actual physical coercion or that such coerciot was 
inflicted upon men by the local authorities where he liver It 
concluded that the available evidence suggested that ph,sical 
coercion was resorted to primarily against women and w= no 
more than a mere possibility for him. The Court did not reach 
the issue of whether showing a well-founded fear of £—ced 
sterilization could qualify a person for refugee status unde the 
Act. The three dissenters to the decision concluded that ash a 
fear was encompassed by the Act and suggested that the ce= be 
returned to the Immigration and Refugee Board for father 
deliberations on whether the applicant had a shown a ~vell- 
founded fear of persecution. It noted that such a finding hec not 
been made by the Board and that it was inappropriate fe- the 
Supreme Court majority to assume this task itself. 


NOTE: On 1 April 1993, in Cheung v. Canada (Ministr of 
Employment and Immigration), the Federal Court of Arpeal 
ruled that a woman who fled China in order to escape “crced 
sterilization after she gave birth to a second child, in viola£-n of 
China's one-child policy, could qualify for refugee status. The 
Court reasoned that she belonged to a social group with r. the 
meaning of refugee (women in China who have more ther one 
child and are faced with forced sterilization), that “crced 
sterilization of women is a fundamental violation of their 3esic 
human rights, even if brought about by operation of a Ew of 
general application; and that the applicant had a well-fo.mded 
fear of persecution based on her membership in the bove- 
mentioned social group. See Dorsinion Law Reports, Seres 4, 
Vol. 102, pp. 214-223. 


CHINA. The National Family Planning Program of China 
1995-2000. (The National Family Planning Program of China 
1995-2000, Beijing, China, State Family Planning Comm ssion, 
1995, 36 p.) 


Major provisions of this Program are reproduced x. the 
Appendix to this volume under Section 210. The primary asks 


of the Program are as follows: a) implementing "in real earnest" 
the Decision of the State Council on Strengthening the Family 
Planning Program and Imposing Strict Control on Population 
Growth, issued in 1991; b) giving high priority to family 
planning and doing a thorough job so as to bring new success to 
the endeavour and ensuring the fulfillment of the population 
control objective for the 1995-2000 period; c) improving the 
health and education standards of the people and striving for a 
more rational population structure so as to conform with socio- 
economic development, and d) coordinating with environmental 
protection and resource utilization, thus ensuring sustained 
economic growth and providing a desirable population 
environment for the socialist modernization drive. The major 
objectives for family planning include cutting the natural 
growth rate to less than ten per thousand by 2000 and keeping 
the total population (excluding that of Taiwan) under 1.23 
billion by 1995 and under 1.3 billion by 2000. Sections of the 
Program are dedicated to the following: a) stabilizing current 
family planning policies in effect and improving the legal 
system; b) giving top priority to education and publicity and 
helping effect changes in the people's concept of childbearing; c) 
improving family planning at the grassroots level with the 
emphasis on rural areas, d) developing science and technology 
for family planning and reproductive health and improving the 
quality of technical services; e), strengthening and improving 
management of the population plan and statistics; f) increasing 
investment and ensuring material support, g) consolidating the 
ranks of family planning workers and improving their quality, 
and h) strengthening leadership and adopting an integrated 
approach to family planning. 


CHINA. White Paper on Family Planning in China, 23 August 
1995. (Xinhua News Agency, 23 August 1995, Item No. 
0823121, 19 p.) 


Major provisions of the text of this White Paper on Family 
Planning, issued by the State Council, are reproduced m the 
Appendix to this volume under Section 210. The White Paper 1s 
divided mto seven parts as follows: 1) a strategic policy that 
suits national conditions; 2) social undertaking that benefits the 
people, 3) a combination of state guidance with voluntary 
participation ee 
level of understanding, 5) satisfying the reproductive health 
needs of people of child-bearing age, 6) optimization through 
reform and development, and 7) the correct choice for human 
to human rights, development planning, population control, 
natural resources and environmental protection, poverty and 
unemployment, the age of marriage, the status of women, 
education, health services and maternal-child health services, 
nutrition, infant mortality, the education of women, prenatal sex 
selection, women m the labour force, rural development, ethnic 
groups, reproductive health and rights, contraceptive methods, 
incentives, population and family planning education, congenital 
abnormalities, distribution of information and use of the mass 
media, research and development, sterilization, IUDs, 
contraceptive distribution, abortion, the aged population, the 
rural and urban populations, social security, and economic 


e 


development, among other things. 


CHINA. GUANGDONG. Regulations of Guangdong Province 
of December 1992 on Bith Planning.  (Namfang Ribao 
[Southern Daily], 24 December 1992, p. 2, as summarized in 
International Survey of Family Law, 1994, pp. 165-169.) 


Major provisions of these Regulations are summarized in the 
Appendix to this volume under Section 210. They deal with 
government responsibilities for attainmg population planning 
targets, the obligation of married couples to practise family 
planning, penalties for failure to adhere to family planning rules, 
the age of marriage, family planning rules for the migrant 
population, family planning contracts, the one-child policy, 
family planning rules for the rural population, prenatal sex 
selection, eugenics, birth control registers, and family planning 
certificates, among other things. 


CHINA. HEBEL Detailed Rules of 1995 for Implementing 
Hebei Province Family Planning Regulations. (Hebei Ribao 
[Shijiazhuang], 25 November 1995, p. 4, as translated in 
Foreign Broadcast Information Service, 25 November 1995, 
Document No. FBIS-CHI-96-027, 8 p.) 


Major provisions of these Rules are reproduced in the 
Appendix to this Volume under Section 210. They deal with the 
following: the organization of bodies responsible for 
implementing the Rules, including child-bearing women's 
groups, family planning personnel; adoption; the one child 
policy, applications for childbirth certificates, family planning 
contracts, contraceptive use in rural areas, IUDs, sterilization, 
examinations; oral contraceptives, rewards for complying with 
family planning rules; medical liability, and penalties. The 
Rules repeal similar Rules issued on 28 August 1988. 


CHINA. HEILONGJIANG. Heilongjiang Provincial 
Regulations of 21 May 1994 on Family Planning. 
(Heilongjiang Ribao [Harbin], 24 June 1994, as translated in 
Joint Publications Research Service, 24 June 1994, Document 
No. JPRS-CAR-94-045, 9 p.) 


Major provisions of these Regulations are reproduced in the 
Appendix to this Volume under Section 210. They are designed 
"to control population, raise the quality of life and make 
Heilongiangs population growth coincide with its socio- 
economic progress." They deal with the following: late marriage 
and childbearing, the one-child policy, the obligation of both 
husband and wife to implement family planning, family 
plani incati boit plama for tninpd 
adoption, distribution of information on contraception, 
contraceptive methods, the prohibition of prenatal sex selection, 
congenital abnormalities, sterilization, organization and 
management of family planning, family planning for the 
migrant population, family planning personnel, rewards in the 
form of maternity benefits and work bonuses and preferential 
treatnent in housing and education, and penalties and 
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infracions. The Regulations repeal similar Regulations of 13 
December 1989, 


CHINA. JIANGSU. Jiangsu Provincial Regulations of 22 
February 1994 Governing the Transient Population. (Xinhua 
Ribao [Nanjing], 5 March 1994, p. 5, as translated in Foreign 
Broadsast Information Service, 11 April 1994, Document No. 
FBIS-CHI-94-069, pp. 60-63.) 


Major provisions of these Regulations are reproduced 1n the 
Appendix to this volume under Section 210. They are designed 
to strengthen the administration of those people who have left 
the location of their reaident households and who are living in 
places within the administration of the Province of Jiangsu. 
They contain rules on labour migration, resident permits, 
registration of residence, the requirement that married women 
of child-bearing age provide a family planning certificate in 
order $o register, the duties of public officials and employers, 
hcusing of the transient population, and incentives, among other 
things. 


CHINA. JIANGXI. Family Planning Regulations of 30 June 
1995. (Jiangxi Ribao [Nanching], 9 July 1995, p. 3, as 
translated in Foreign Broadcast Information Service, 21 
September 1995, Document No. FBIS-CHI-95-183, 10 p.) 


Major provisions of these Regulations are reproduced in the 
Appencix to this Volume under Section 210. They are designed 
"to implement family planning, control population growth, 
improve the quality of the population, and keep population 
increase at a rate commensurate with the rate of economic 

“ They contain provisions on the right and 
obligation of citizens to practice family planning, the marriage 
age, the one-child policy, family planning education, births out- 
of-wedlock, eugenics, adoption, family planning among ethnic 
groups and minorities, birth spacing, physical examinations 
prior t» marriage, prohibition of prenatal sex selection, 


family planning for the migrant population, incentives for units 
anc individuals in the form of increased maternity and health 
care benefits and preferential treatment in education and 
housing. an identity card system, and infractions and penalties. 


CHINA. | QINGHAL Qinghai Province management 
procedues for birth control of floating population, 26 March 
1994. (Qinghai Ribao [Xining], 22 April 1994, p. 2, as 
translated in Reuters Textline, BBC Monitoring Service: Far 
East, 17 June 1994, 6 p.) 


Major provisions of these procedures are reproduced in the 
Appendix to this volume under Section 210. The procedures 
contain rules on controlling the family planning activities of 
persons who make up the migrant population in Qinghai 
Province, China. They call for the introduction of a target 
management responsibility system and deal with monitoring 
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"pirti 1 f * advisi of child-bezzi 
age on "birth control rules," checking the "birth cortal 
situation" of married couples of child-bearing age, provicimg 
contraceptives, recording the birth situation of the floacing 
population, and making "punishment suggestions" for perso3s 
who violate birth control rules and policies, among other things. 


NOTE: Similar measures were approved in Guangcoag 
Province on 1 August 1995, See Administration of the Flocting 
Population Provisions, as summarized in China Law mid 
Practice, Vol. 9, No. 8, 1 October 1995, p. 10. The Provisicns 
are applicable to citizens who have left the municipalities and 
localities where they have their permanent residence to resice in 
other places on a temporary basis. The Provisions set -th 
procedures to apply for provisional residential certificates and 
rules relating to the floating population and the leasing of rzal 
property, employment, housing, and family planning, anong 
other things. The Provisions also set forth penalties. 


CHINA. SHAANXL Regulations of 18 April 1994 on tekang 
party or administrative disciplinary measures against erty 
members, cadres, staff members, and workers in party and 
government organs, enterprises and establishments who violate 
policies, laws and regulations on family planning. (Sheanxi 
Ribao [Xian], 10 August 1994, p. 2, as translated m -BBC 
Summary of World Broadcasts [British  Broadcesting 
Corporation], Part 3, 6 October 1994, Document No. 
FE/2119/G, 3 p.) 


The text of these Regulations is reproduced in the App=rdix 
to this volume under Section 210. It provides for penalties to be 
imposed upon government and party members who violate-rales 
on the permissible number of children per couple. The 
failing to report the birth of children, hiding pregnant wemen, 
giving children up for adoption, mistreating infant girls or 
women who give birth to girls, issuing marriage certificaces in 
violation of regulations or false certificates of diagnosis to 
people subject to family planning, performing false surgecies, 
removing intrauterine devices, reversing sterilizations, ilEgally 
issuing birth permits, and "using foetus sex determinaton to 
take bribes or cause serious consequences," among other times. 


CHINA. ZHEJIANG. Family Programme of April 1993. 
(China Population Today, Vol. 11, No. 4, August 1994, pp. 17- 
18.) 


Major provisions of this new Programme are summarzed in 
the Appendix to this volume under Section 210. The main 
objective of the Programme is "to build small and mcdern 
families which practise deferred marmage and deferred 
childbearing, and fewer but healthier births and which live 
happy and more civilized lives and ‘become well-off tuough 
industrious work." The Programme contains provisiors on 
voluntary family planning, avoidance of consanguineous. births, 
sterilization, congenital abnormalities, premarital examira-ions, 
compulsory education, incentives, contraceptive methods and 


counselling, mfertility treatment, prenatal care, sex education, 
prevention of sexually transmitted diseases, maternal-child 
health care, family planning insurance services, protection of the 
among other things. 


COTE D'IVOIRE. Decree No. 94-131 of 9 March 1994 
organizing the Ministry of Family Affairs and the Promotion of 
the Status of Women. (Journal officiel de la République de 
Céte dTvoire, No. 25, 16 June 1994, pp. 451-452, as 
summarized in International Digest of Health Legislation, Vol. 
46, No. 1, 1995, p. 42.) 


Section 7 of Chapter II (The Central Directorates) of this 
Decree, which repeals Decree No. 91-91 of 29 February 1991 
organizing the Ministry for the Promotion of the Status of 
Women, lays down that the Directorate for Family Action is 
responsible for, in particular, contributing to the formulation and 
implementation of laws and regulations dealing with the family, 
formulating and executing activities designed to enhance the 
well-being of the family, initiating activities in the fields of 
family planning and maternal and child protection, in 
conjunction with the relevant services of the Ministry of Public 
Health and Social Affairs, and collecting and disseminating 
information concerning the promotion, protection, consolidation, 
and well-being of the family. 


INDONESIA. Decree No. KEP-142/MEN/1994 of 26 April 
1994 of the Manpower Minister: The Establishment of a Team 
(Business News, Vol. 38, No. 5561, 23 May 1994, pp. 3A-6A.) 


This Decree establishes a Team for Developing and 
Monitoring Family Planning consisting of the following 
divisions: a) the Development Team at the Central Level; b) 
Development Teams at First-Level Regions and Provinces; and 
c) Operational Teams at Second-Level Regions, Regencies, and 
Municipalities. The duties of the three divisions are as follows: 
division a) 1) formulating policies on the implementation of the 
Family Planning Drive in companies, 2) coordinating the 
planning for the implementation and development of the Family 
Planning Drive in companies, 3) enhancing companies’ concern 
for the National Family Planning Drive, 4) developing, 
monitoring, and evaluating the Family Planning Drive in 
companies, and 5) reporting results of the Team's work to the 
Manpower Ministry and other government agencies, division b). 
1) formnlating and stipulating the operational implementation of 
Workers Welfare Family Planning in companies at the 
provincial level; 2) spelling out operational policies of the 
Family Planning Drive in companies, 3) taking operational 
measures of the Family Planning Drive in companies, 4) 

companies’ concern for the National Family Planning 
Drive; 5) implementing the monitoring and evaluation of the 
Family Planning Drive in companies, 6) reporting the results of 
the teams’ work periodically to Governors and Heads of First- 
Level Regions, division c): 1) formulating and stipulating the 
operational implementation of Workers Welfare Family 


g 


| 
Planning in companies at the Regency and Second-Level region 
level; 2) implementing coordination 1n the implementation of the 
Family Planning Drive in companies, 3) taking data on 
companies! potentials, 4) providing counselling in the framework 
of the establishment of the parties responsible for| managing 
Workers Welfare Family Planning in companies, 5) nurturing 
the parties responsible for managing Workers Welfare Family 
Planning in companies, 6) monitoring and evaluating the 
implementation of family planning activities in companies, and 
7) reporting the outcome of the teams’ work periodically to 
Regents, Mumicipality Heads, and Heads of Second-Level 
Regions. Further provisions of the Decree deal with meetings 


and financing, among other things. 


INDONESIA. Government Regulation No. 21/1994 of 1 June 
1994: The Implementation of the Upbuildmg of 

Families. (Business News, Vol. 38, Nos. 5584-5586, 20 July 
1994, pp. 7A-13A.) 


Tits Raesalstinn is desipned do rune que level of futdiles a 
Indonesia and, to that end, implements Law No. 10/1992 on the 
Development of Population and the Upbuilding of Prosperous 
Families. It calls for the development of the quality of families 
Pup ansa E E eodein sig Mesas) 
and in an integrated manner by the Government, society, and 
families. The Regulation contains provisions on the 
improvement of education, health, the economy, society, and 
cultures, CIE programmes, mcreasing the marriage age, birth 
spacing, contraceptive methods and distribution, research and 
development, community participation; and health personnel, 
among other things. Major provisions are reproduced in the 
Appendix to this volume under Section 210. 


MEXICO. Mexican Official Regulation No. NOM 005-SSA2- 
1993 of 20 April 1994 of the Secretariat of Health on family 
planning services. (Diario Oficial de la Federación, Vol. 488, 
No. 20, 30 May 1994, pp. 26-53.) 


These Regulations have the objective of making uniform the 
principles, criteria for operation, policies, and strategies of 
family planning services m Mexico, withm a framework of 
complete freedom and respect for the decisions of individuals, 
with a focus on reproductive health. The goal is that persons 
will have an adequate selection of contraceptive methods that 
can be prescribed and applied and that cases of infertility can be 
identified and managed, with the result bemg improvement in 
the conditions of individual, family, and social welfare. The 
Regulations provide that family planning shall be offered as a 
priority within the framework of reproductive health, with a 
focus on the prevention of health risks for women, men, and 
children, and that family planning services are a means for all 
persons to exercise the right to make free, responsible, and 
informed decisions on the number and spacing of their children, 
with full respect for their dignity. The Regulations deal with 
family planning services, contraception, treatment of mfertility, 
reproductive health, the right to decide freely and responsibly 
and in an informed manner on the number and spacing of 
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children, the exercise of sexuality, family planning education, 
counselling, adolescent sexuality, sterilization, oral 
contraceptives, injectable contraceptives, IUDs, spermicides, 
barrier methods, sexual abstinence, AIDS, and natural family 
planning. The Regulations must be complied with throughout 
Mexicc. Major provisions are reproduced in the Appendix to 
thts volume under Section 210. 


MOROCCO. Decree No. 2-94-285 of 21 November 1994 on 
the responsibilities and organization of the Ministry of Public 
Health. (Bulletin Officiel, 21 December 1994, p. 611, as 
reprodcced in Juris-classeur marocain, No. 11, 1995, pp. 3-6.) 


This Decree provides that the Ministry of Public Health of 
Marocco is responsible for the formulation and implementation 
of government policy on the health of the population. Among 
the departments of the Ministry are a Directorate of Population 
and a Directorate for Epidemiology and the Fight against 
Diseases. The responsibilities of the Directorate of Population 
include defining, promoting, and implementing family planning 
programmes and maternal-child health programmes. The 
Directorate contains a Division for Family Planning, consisting 
of a Service for the programming of family planning activities 
and a service for intersectoral coordination and collaboration, 
and a Maternal-Child Health Division, consisting of a Service 
for the protection of infant health and a Service for the 
protection of the health of mothers. The Durectorate for 
Epidemiology and the Fight against Diseases has among its 
responsibilities formulating and implementing programmes to 
fight diseases. Among its departments is a Division for 
Transmissible Diseases, consisting of a Service for sexually 
transmissible diseases and AIDS. Further provisions of the 
Decree set forth the organization and responsibilities of other 
departments in the Ministry. 


PARAGUAY. Decree No. 3197 of 15 April 1994 of the 
Ministry of Public Health and Social Welfare creating the 
National Council of Reproductive Health and Family Planning. 
(Gaceta Oficial, 19 April 1994, p. 11.) 


This Decree, creating the National Council of Reproductive 
Health and Social Welfare, provides that the Council is made up 
of representatives of various governmental, non-governmental, 
anc international agencies and headed by the Minister of Public 
Health and Social Welfare. The Council is designed to forge a 
common unified force to create and define national and sectoral 
policies and lines of work, develop programmes and services, 
and undertake activites related to the welfare of women, 
adclescents, and their families. The Government intends to give 
priority to caring for the health of vulnerable groups, including 
women, adolescents, and children, and to reducing maternal and 
perinatal morbidity and mortality. The Decree aims to give 
concrete expression to the Government's obligation under the 
Constitrtion to provide adequate services to allow couples to 
direct and make free and informed decisions about the nuclear 
family. The Decree states that the Government has the 


obbgation and responsibility to identify strategies to allow it to 
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make a major impact on the health of the population ani in 
particular, reproductive health. 


PHILIPPINES. Proclamation No. 429 of 27 July 1394 
declaring August 1 of every year as "Family Planning Duy." 
(Official Gazette, Vol. 90, No. 39, 26 September 1994 pp. 
5685-5686.) 


The Preamble to this Proclamation, issued by the Pres eent 
of the Philippines, provides that the following have promrted 
the Proclamation: a) Article II of the Constitution, viich 
obligates the State to protect and promote the right to healt, b) 
Article XV of the Constitution, which obligates the Stax to 
defend the right of spouses to found a family in accordance "vith 
their religious convictions and the demands of respor=ble 
parenthood, the right of children to assistance, including pc per 
care and nutrition and special protection from all form: of 
neglect, abuse, cruelty, exploitation, and other conditons 
prejudicial to their development, the right of the family d a 
family wage and income; and the right of families or fimily 
associations to participate i planning and implesnentatim of 
policies and programmes that affect them; c) the threat of health 
problems to vulnerable women and children who othe—7ise 
would be denied their right to health care, nutrition, know adge 
and education, and better access to economic and sccial 
opportunities; d) the pace of population growth and o: the 
icto Hd track Pad eda occi s gre 
which depends on how the population challenge is met, c? the 
need to launch an invigorated and intensified campaign foc ming 
on family planning and emphasizing safe motherhood and œnild 
survival, f) the fact that family planning allows persor the 
choice to choose the number and spacing of children cons stent 
with religious and moral beliefs, g) the fact that family planaing 
is a “critical component of proper Philippine Popu stion 
Management, to achieve a sustainable human developmentz" and 
h) the fact that family planning workers and volunteers save 
been on the front line in providing family planning se-vices 
under sometimes difficult conditions. 


REPUBLIC OF MOLDOVA. Decree of 17 May 1994 >- the 
Ministry of Health on Family Planning Services. (Na mal 
Report of Moldova on Its Population Situation, Policies and 
Programmes, prepared by Veaceslav Mosin and Nadejda S.=can, 
Kishinev, Moldova, Government cf Moldova, 1994, 33 p.) 


This Decree was issued in recognition of the need to imrrove 
reproductive health care for women m Moldova and ci the 
beneficial effect of efficient family planning services fer the 
health of women and children. Under the Decree, each x the 
forty-four districts of Moldova will have one doctor respocgible 
for family planning services. These doctors will be nom zated 
from the district health teams. They will receive a bex-line 
two-week training course and two weeks of on-the-job tr1ning 
in small groups at the Republican Center for Reprod rtive 
Health. 


UNITED STATES OF AMERICA. Chen v. Carroll, 6 March 
1995, Court of Appeals, Fourth Circuit. (Federal Reporter, 
Series 3, Vol. 48, 1995, pp. 1331-1343.) 


The appellant was a citizen of the People's Republic of China 
who appealed the Board of Immigration Appeals’ denial of his 
application for asylum. He claimed that he had a well-founded 
fear of persecution due to his opposition to China's population 
policy. He alleged that his wife had been forced to abort their 
third child, that he had been sterilized under the threat that his 
family would be unable to eat, and that he had been fined twelve 
times his annual salary for having a second child. Relying on a 
decision of the Board of Immigration Appeals, Matter of Chang 
(1989), the Court of Appeals, Fourth Circuit, upheld the 
rejection of the appellant's claim by a lower court. It ruled that, 
under Matter of Chang, a person seeking asylum on the basis of 
coercive population control practices in China must prove that 
his or her fear of action arises not for reasons of 
population control, but because of that person's political 
opinions (or race, religion, nationality, or membership in a 
particular group) failure to comply with population control 
policy does not, in itself, constitute a political opinion. The 
Court also rejected the appellant's argument that Matter of 
Chang was not controlling precedent because: a) on 20 April 
1989, the President of the United States issued an Executive 
Order calling on the Secretary of State and the Attorney General 
to provide for enhanced consideration under the immigration 
laws for individuals.from any country who express a fear of 
persecution upon return to their country related to that country's 
policy of forced abortion or coerced sterilization; and b) on 29 
January 1990, the Attorney General promulgated an interim rule 
providing that aliens who have a well-founded fear that they will 
be required to abort a pregnancy or to be sterilized because of 
their countrys family planning policies may be granted asylum 
on the ground of persecution because of political opinion. It 
concluded that the Presidential Order did not create a right 
enforceable by a private cause of action and that the interim rule 
was superseded by a final rule omitting the above-mentioned 
provisions of the interim rule. 


NOTE: On 19 May 1995, in Zhang v. Slattery, the Court of 
Appeals, Second Circuit reached a similar decision. See 
Federal Reporter, Series 3, Vol. 55, p. 732. On 5 May 1994, in 
Yang v. Maugans, the Court of Appeals, Third Circuit, refused 
to certify & nation-wide class of Chinese aliens consisting of all 
persons who, as nationals of China, are or in the future may be 
applicants for withholding of deportation from and/or for 
asylum in the United States, in whole or in part because they 
have a clear probability or well-founded fear of persecution on 
account of coerced population control policies of China. See 
Federal Reporter, Series 3, Vol. 24, p. 500. 


UNITED STATES OF AMERICA. WASHINGTON. An 
Act relating to public assistance reform, 2 April 1994. (Session 
Laws of the State of Washington, 1994, pp. 1899-1916.) 


This Act is designed to reduce the number of persons on 
welfare in the state of Washington. By enactment of the Act, the 


^ 


Wy 


legislature intends, among other things, that 1) state institutions 
take an active role in preventing pregnancy in young teens, and 
2) family planning assistance be readily available to welfare 
recipients. To these ends, the Act does the following: a) trains 
financial services and social work staff who provide direct 
service to recipients of aid to families with dependent children 
to provide family planning information and assistance, including 
alternatives to abortion; b) creates for the 1994-1995 school year 
a programme to provide grants to school districts for media 
importance of delaying sexual activity, pregnancy, and child- 
bearing until individuals are ready to nurture and support their 
children (teen pregnancy prevention) c) requires each local 
health jurisdiction to submit an immunization assessment and 
enhancement proposal to provide immunization protection to 
children in order further to reduce vaccine-preventable diseases, 
and d) determines the most appropriate living situation for 
applicants for aid under eighteen years of age, unmarried, and 
either pregnant or having a dependent child in care. 


NOTE: On 22 April 1994, the state of Arizona enacted 
legislation that does the following: a) denies welfare payments 
to dependent children born during the period in which the parent 
or other relative is receiving assistance benefits, except when 
born as a result of rape or incest or born within ten months of 
the initial eligibility determination; and b) requires the 
government to inform parents and other relatives receiving 
assistance both verbally and in writing of specific family 
planning services that are available to them while enrolled in the 
Arizona health care cost containment system. See Session Laws, 
1994, Chapter 319, pp. 1873-1875. 


On 14 July 1994, the state of South Carolina enacted legislation 
providing that, when an individual applies for welfare 
assistance, the government shall provide the applicant with 
information on methods of contraception and family pianning, 
excluding abortion counselling, and shall assist an applicant 
who so requests in ing an appointment with a local 
health department to obtain further information and counselling. 
See Acts and Joint Resolutions of the General Assembly of the 
State of South Carolina, 1994, Act No. 471, pp. 5031-5032. 


On 20 April 1994, the state of Nebraska enacted legislation that, 
as part of comprehensive welfare reform, requires the state to 
employ supportive services to the extent necessary to facilitate 
movement towards self-sufficiency. Such services shall include 
family planning; they exclude abortion counselling, referral for 
abartion, or funding for abortion. The Act also denies additional 
welfare assistance for any child born to a recipient family after 
the first ten months of participation in the programme. See 
Laws Passed by the Legislature of the State of Nebraska, 1994, 
Legislative Bill 1224, pp.1228-1258. 


On 2 May 1994, the state of Maryland enacted legislation to 
provide post-partum family planning services to women whose 
family income falls below 185 per cent of the poverty level for 
five years after the second month following the month in which 
the woman delivers her child. See Ren PATIO, 1994, 
Chapter 440. 
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VIET NAM. Circular No. 7-BYT/IT of 30 April 1994 of the 
Ministry of Public Health guiding the implementation of the 
Ordmance on private medical and pharmaceutical practice and 
Decree No. 6-CP of 29 January 1994 of the Government 
concretizing a number of articles of this Ordinance in the area of 
private medical practice. (Cóng Báo, Official Gazette, No. 15, 
15 August 1994, pp. 16-27.) 


practice in Viet Nam. Under the Circular, private medical 
practice comprises the following, among other things: a) private 
maternity homes; b) establishments for birth control devices: 
placing of intrauterine (contraceptive) devices, abortion by 
aspiration, non-scalpel male sterilization, and "consultancy" in 
family planning. The Circular is divided into sections on the 
following. criteria that must be met by persons applying for a 
private medical license; conditions that must be met by private 
medical facilities and the equipment used and the techniques 
performed in such facilities, and application procedures for 
licenses. The first of these sections contains the following 
requirements, among others: a) the applicant for opening a 
maternity home must be an obstetric doctor or an intermediate- 
level midwife with at least five years of continuous practice at 
obstetric establishments, and b) the applicant for opening an 
estatlishment for birth control services must be an obstetric 
doctor with at least five years of continuous practice at 
consulting and treatment establishments of this specialty. 
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AUSIRIA. Judgment of 27 January 1994, High Court 
(Osterreichische Juristen Zeitung, Vol. 49, No. 18, 1994, pp. 
627-630.) 


The plaintiff sought recovery of payments made to support a 
child borr as a result of sexual relations with the defendant. He 
claimed that the defendant had lied to him about her use of 
contraception before they had sexual relations - a charge that the 
defendant denied. The High Court upheld the decision of the 
lower court dismissing the suit. It ruled that, even if the 
defendant knowingly lied about her use of contraception, no 
recovery would be possible. It concluded that voluntary sexual 
relations between adults, through which they satisfy their sexual 
needs and become responsible for the possible conception of 
life, are not matters of such basic moral significance in society 
as to reqtire regulation of liability as to consequences. It also 
concluded that an agreement by sexual partners that the woman 
Will use contraception in order to prevent conception is against 
morals and that to allow recovery m this situation would be 
contrary to the welfare of the child who would be exposed to 
considerable personal, psychological, and economic injury. 


DENMARK. Order No. 694 of 21 July 1994 of the National 
Board of Health on advertising for condoms and diaphragms. 
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(Lovtidende, Part A, No. 125, 29 June 1994, pp. 3865-3£€5, as 
summarized in International Digest of Health Legislation. Vol 
45, No. 4, 1994, pp. 529-530.) 


This Order repeals Order No. 524 of 6 August 1987 <1 the 
same subject and reads as follows: 


"l. (1) It shall be permitted, in advertisements for condoms or 
diaphragms, to indicate that such devices offer protection azainst 
one or more of the sexually transmitted diseases listed im «nnex 
1, notwithstanding the fact that, under the Order [No. 8- »f 19 
February 1979] on contraception, it is prohibited to acwertise 
contraceptives as having a preventative or palliative effect or as 
being effective against diseases or disease symptoms. 


(2) The [Danish] National Board of Health may decse, in 
certain specific cases, that the provisions of this Order 1e not 
applicable to a condom or diaphragm. 


2. Advertising for condoms and diaphragms must be facti ] and 
objective and must not give an exaggerated, unsatiscEctory, 
deceptive, or misleading impression of the condam or 
diaphragm, in accordance with subsection 3 of Section 17 >f the 
Order on contraceptives." 


Annex | (Diseases against which advertisements may star that 
condoms and diephragms provide protection) lists the fo] cwing: 
AIDS, syphilis, Chlamydia trachomatis, condyloma acum-ratum, 
gonorrhoea, genital herpes, and hepatitis B. 


DENMARK. Guidelines No. 173 of 20 September 199 of the 
Ministry of Health on informational activities con-=ming 
contraceptive methods. idende, No. 4+- 29 
1994, pp. 1848-1850, as summarized in Interr=ctional 
Digest of Health Legislation, Vol. 46, No. 1, 1995, pp. 5-51.) 


These Guidelines have been issued by the Danish Miristry of 
Health in pursuance of Section 11 of the Law on ealth 
measures during and obstetric assistance anc -epeal 
Circular No. 100 of 8 September 1986 of the Ministry >f the 
Interior setting forth Guidelmes on the same subject They 
indicate the nature of the consultations on contraceptive cethods 
available to the persons concerned, either with a general 
practitioner or in a chnic. Physicians attached to clim—s are 
required to submit an annual report on the activities — such 
clinics to the National Board of Health, which is to exablish 
detailed provisions on this report. 


GERMANY. Judgment of 19 May 1994, Federal 
Administrative Court. (Neue Juristische Wochenschrift, Mo. 24, 
1994, p. x.) 


The plaintiffs sought reimbursement for the costs of condoms 
from social welfare payments The Federal Admin rative 
Court ruled that such payments could, m some circun=ances, 
cover the costs of condoms. The Court distinguished 5-tween 
situations in which the condoms were medically indi--ted to 


prevent HIV infection and situations in which they were used as 
family planning measures. In the first case, the costs were 
covered because a physician had certified that they would be 
used to prevent a threat to health. In the second case, they were 
not because there was no such medical certification. In terms of 
the specific cases before it, the Court ruled that the costs were 
covered for a homosexual man with changing partners, but 
returned the case of an unmarried heterosexual man to the lower 
court for further determination as to medical indications. 


NEW ZEALAND. The Health and Commissioner 
Act 1994 of 20 October 1994. (International Digest of Health 
Legislation, Vol. 46, No. 2, 1995, pp. 201-205.) 


This Act is designed "to promote and protect the rights of 
health consumers and disability services consumers, and, in 
particular, - a) To secure the fair, simple, speedy, and efficient 
resolution of complaints relating to infringements of those 
rights; and b) To provide for the appointment of a Health and 
Disability Commissioner to investigate complaints against 
persons or bodies who provide health care or disability services; 
and to define the Commissioners functions and powers; and c) 
To provide for the establishment of a Health and Disability 
Services Consumer Advocacy Service, and d) To provide for the 
promulgation of a Code of Health and Disability Services 
Consumers’ Rights; and e) To provide for matters incidental 
thereto." The Act defines "health services" to include 
contraception services and advice, fertility services, and 
sterilization services. The Act provides that the Code of Health 
and Disability Services Consumers Rights "shall contain 
provisions relating to the principle that, except where any 
enactment or any provision of the Code otherwise provides, no 
health care procedure shall be carried out without informed 
consent." It also stipulates that advocates appointed under the 
Health and Disability Services Consumer Advocacy Service are 
to provide health consumers such assistance as may be necessary 
to ensure that consent is informed consent. Further provisions 
of the Act deal with the fictions of the Health and Disability 
Commissioner, other subjects that must be contained in the 
Code, other functions of advocates, making and investigating 
complaints, the rights of health consumers, the duties of health 
services providers, the promotion of consumer awareness, and 
the distribution of information, among other things. 


PERU. Ministerial Resolution No. 572-95-SA/DM of 17 
August 1995 of the Ministry of Health setting forth measures to 
facilitate the access of the population to family planning 
information and services. (EI Peruano, 19 August 1995, as 
reproduced in Normas Legales, Revista de Legislación y 
Jurisprudencia, Vol. 131, August 1995, Item No. 101, p. 147.) 


This Resolution provides as follows: 
"]. Public sector health establishments must give priority to and 


strengthen their regular IEC (information, education, com- 
munication) activities relating to family planning. 


"s 


Å 


2. Establishments that are dependent on the Ministry af Health 
and the regional and subregional health offices must provide, 
totally free of charge, the widest range of contraceptive methods 
ın order to ensure individuals their free and informed choice." 


SINGAPORE. The Medicines (Quality of Condoms) 
(Specification and Prohibition) Order 1993 (Order No. 412) of 4 
October 1993 of the Ministry of Health. (International Digest 
of Health Legislation, Vol. 45, No. 4, 1994, p. 530.) 


Sections 3 and 4 of this Order, issued by the Singapore 
Ministry of Health under Sections 30 and 54 of the Medicines 
Act, provide as follows: 


"3. For the purposes of section 54 of the Act, condoms are 
hereby specified as being articles appearing to the Minister to be 
articles which are not medicinal products but are manufactured, 
sold, supplied, imported or exported for use wholly or partly for 
a medicinal purpose and subject to the exceptions and 
modifications specified in the second column of the Schedule; 
the provisions of the Act set out in the first column of the 
Schedule shall have effect in relation to condoms as those 
provisions have effect in relation to medicinal products. 


4. The sale, supply, or importation of any condom made from 
compounded natural rubber latex which fails to comply with any 
of the requirements set out in the Singapore Institute Standard 
243:1993 issued by the Singapore Institute of Standards and 
Industrial Research or any revision or amendment made 
thereafter is, pursuant to section 30 of the Act, hereby 
prohibited." 


NOTE: The Medicines (Import of Condoms) Regulations 1993 
(Order No. 411), issued on 4 October 1993 by the Ministry of 
Health, set forth rules on the importation, sampling, testing, and 
analysis of condoms. 


SWITZERLAND. Ordinance of 9 December 1994 of the 
Federal Department of the Interior establishing essential 
requirements for condoms. (Recueil officiel des lois fédérales, 
No. 51, 27 December 1994, pp. 3089-3093, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 2, 1995, 
pp. 224-225.) 


Section 1 of this Ordinance provides that condoms may be 
marketed only if they fulfil the requirements set forth in the 
Annex to the Ordinance. The Annex is divided into the 
following sections: 1) Scope; 2) Normative standards, 3) 
Definitions; 4) Design; 5) Dimensions; 6) Bursting volume and 
pressure; 7) Tensile strength; 8) Absence of perforations, 9) 
Color stability; and 10) Packaging and labelling. Section 1 of 
the Annex indicates that the provisions of the Annex are based 
on those contained in European Standard prEN 600 (Condoms, 
natural rubber, latex), which the European Committee for 
Standardization (CEN) has submitted for a CEN investigation. 
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UNITED STATES OF AMERICA. Notice of 7 June 1995 of 
the Food and Drug Administration: Chartex International plc, 
Premarket Approval of Femidom (R) Female Condom. (Federal 
Register, Vol. 60, 8 June 1995, pp. 30310-30311.) 


This Notice announces the approval by the Food and Drug 
Administration of the application submitted by Chartex 
Internaticnal pic for premarket approval, under the Federal 
Food, Drug, and Cosmetic Act of the Femidom (R) Female 
Condom. This device is an intravaginal barrier device and is 
indicated. for use to help prevent pregnancy and sexually 
intercourse. 


NOTE: Cn 2 August 1995, the Food and Drug Administration 
issued a Hotice on the Marketing of Condom-like Products. The 
Notice consists of a policy statement intended to inform 
manufacturers, distributors, and importers of condoms and 
condom-like products, including those labelled or packaged as 
novelty items, that such products are subject to all of the 
statemení is aimed at some marketers of condom-like products 
who had been marketing functional condoms as novelty items 
without complying with condom leak testing requirements, 
current good manufacturing practice regulations, manufacturer 
registration, product listing, and pre-market notification and 
Clearance requirements. See Federal Register, Vol. 60, 8 June 
1995, pp. 39757-39758. 


On 28 December 1994, the Food and Drug Administration 
approved a Final Rule classifying glans sheath devices 
(previous:y known as "short condoms" or "glans condoms") into 
Class III devices. Such classification requires a pre-market 
approval application or notice of completion of a product 
deve_opment protocol. Glans sheath devices are indicated only 
for the prevention of pregnancy, not for the prevention of 
sexually transmitted diseases. See Federal Register, Vol. 59, 
29 December 1994, pp. 67185-67187. 


UNITED STATES OF AMERICA. ILLINOIS. People v. 
Ferrell, 29 December 1995, Appellate Court, Fourth Division. 
(North Eastern Reporter, Series 2, Vol. 659, 1995, pp. 992- 
995.) 


The defzndant was convicted of aggravated battery of her two- 
month-old child. As a condition of probation, she was 
prohibited from engaging in any activity with the reasonable 
potertial of causing pregnancy and required. to be tested for 
pregnancy every two months. After she tested positive, had her 
probation revoked, and was resentenced to six years’ 
imprisonment, she appealed arguing that the no-pregnancy 
condition of her probation violated Section 5-5-3(k) of the 
Unified Code of Corrections. Under Section 5-5-3(k), a trial 
court is prohibited from imposing a sentence requiring a 
defendant "to be implanted or injected with ar to use any form of 
birth control" The Appellate Court of Illinois accepted her 
argument. Giving the language of the statute its plain and 
fullest possible meaning, the Court ruled that "any form of birth 
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control" encompasses all possible forms of birth control, 
including abstinence. The Court, however, also ruled that a 
probationary requirement that the defendant be tested for 
pregnancy every two months for the purpose of detzcting 
pregnancy did not violate her right to bodily integrity. 


UNITED STATES OF AMERICA. LOUISIANA. £:t No. 
1168 of 29 June 1995. (Acts of the Legislature, 1995, pp. 3353- 
3354.) 


40:1299.40(A) to read as follows: 


"A. (1) Notwithstanding any other law to the contrary, =ritten 
consent to medical treatment means a consent in writing 15 any 
medical or surgical procedure or course of procedures wich (a) 
sets forth in general terms the nature and purpose cf the 
procedure or procedures, together with the known risks, -= any, 
of death, brain damage, quadriplegia, paraplegia, the loss ar lose 
of function of any organ or limb, or disfiguring scars ass-ciated 
with such procedure or procedures, (b) acknowledges thal such 
disclosure of information has been made and that all questions 
asked about the procedure or procedures have been answced in 


a satisfactory manner, and (c) is signed by the patient for whom 


authority to consent on behalf of such patient im such 
circumstances. Such consent shall be presumed to be vali and 
effective, in the absence of proof that execution of the —nsent 
was induced by misrepresentation of material facts. 


(2) In addition to the information required to be disclxed in 
Paragraph (1) of this Subsection, where the medical treatment 
involves the surgical implantation of "Norplant" contrec2ptive 
devices, the explanation to the patient shall include the- nown 
and significant or other material risks, the known adverse 
results, and alternative methods of contraception." 


NOTE: On 16 August 1995, the state of Ohio enacted legelation 
extending the statute of limitation for certain claimartz who 
filed claims in the A.H. Robins Bankruptcy Reorganizaion to 
bring an action for bodily injury or wrongful death caused by the 
effects of the Dalkon Shield intrauterine device. See *zssion 
Law Service, 1995, File No. 55, 2p. 


On 30 June 1995, the state of Oregon enacted similar legzlation 
with respect ta the Dalkon Shield. See Oregon Las and 
Resolutions, 1995, Chapter 424, pp. 1143-1144. 


UNITED STATES OF AMERICA. MASSACHUSETTS. 
Curtis v. School Committee of Falmouth, 17 Fuly 1995, Sapreme 
Judicial Court. (North Eastern Reporter, Series 2, V 652, 
1995, pp. 580-588.) 


The plaintiffs were students and parents who sought 
declaratory and injunctive relief against a condom avetability 
programme adopted by the defendant. They objected to us lack 


of provisions permitting parents to opt out of the programme and 
providing for parental notification if their child requested a 
condom. They claimed that the programme violated their 
constitutional rights to family privacy, parental liberty, and the 
free exercise of religion. In upholding a lower court ruling in 
favour of the defendants, the Court held that the plaintiffs had 
failed to demonstrate how their interests were burdened by the 
condom availability programme to the extent that would 
constitute an unconstitutional interference by the State. In 
reaching this decision, the Court concluded that plaintiffs had 
not shown the programme was compulsory or coercive in nature 
since there was no requirement that students participate in 
classrooms or that they seek out and accept condoms, read 
literature accompanying them, or participate in counselling on 
their use, and there was no penalty or disciplinary action for not 
participating in the programme 


URUGUAY. Decree No. 338/993 of 21 July 1993 of the 


Ministry of Public Health regulating seperately the importation, 
description ("representación"), l and commercialization of 


requirements. 
(Diario Oficial, Vol. 352, Part A, No. 23858, 6 August 1993, 
pp. 150-152.) 


This Decree was issued in order to establish rules separate 
from those contained in Decree No. 521/984 of 22 November 
1984 (regulation of medicaments and products intended for 
human use) for the regulation of therapeutic devices. A 
"therapeutic device" is defined by the Decree as any instrument, 
device, equipment, material, or other article designed by its 
manufacturer to be used in human beings "in vivo" or "in vitro," 
alone or in combination with others, for the purposes of a) 
diagnosis, prevention, control, treatment, or alleviation of an 
illness or injury; b) research on or substitution or modification of 
anatomy or a physiological process; or c) regulation of 
conception; and whose principal action is not achieved through 
pharmacological, chemical, or immunological means or through 
metabolism, but which may function using these means. 
Provisions of the Decree deal with the approval of places 
designed for the storage of devices; requirements to be met by 
these places; a list to be kept of representatives, distributors, and 
importers of devices, registration of devices, sterilization of 
devices, labelling of devices, analysis of devices used for the 
diagnosis of infectious or parasitic diseases, devices that have 
not been properly registered; fraudulent devices; adulteratian of 
provides that reagents of human origin used for clinical analysis 
must be certified as being free of HIV antibodies. 
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AUSTRALIA. P. v. P., 20 April 1994, High Court. (Family 
Law Reports, Vol. 17, 1994, pp. 457-497.) 


p 


The plaintiff was the mother of a sixteen-year-old 
intellectually disabled child with the mental ability! of a child 
between three and seven years old. She sought to have an 
operation performed on her daughter such that the daughter 
would cease to menstruate and would be rendered permanently 
incapable of becoming pregnant. She was opposed by the 
prs lanus d eae a ics tig 
operation would be performed, on the ground that the law of 
New South Wales prohibited such an operation on an 
incompetent person without the approval of the Guardian Board. 
The High Court of Australia held that, under the Commonwealth 
Family Law Act 1975, the Family Court of Australia has the 
authority to make an order authorizing such medical treatment 
despite the provisions of New South Wales law. It also ruled 


that giving the Family Court such authority does not violate ` 


Australia's Constitution and that orders issued by the Family 
Court provide valid authority to a medical practitioner in New 
South Wales to carry out the procedure. 


NOTE: On 30 May 1995, the Full Court of the Family Court of 
Australia ordered that the parents in the above case be 
authorized to have the procedure sought performed. The Court 
held that the fundamental question to be asked in this case was 
whether there was any other option than sterilization that could 
enable the daughter to lead a life in keeping with her own needs 
and capacities. To answer this question, the Court proposed that 
the following factors be considered: 1) the particular condition 
of the child that requires the procedure or treatment; 2) the 
nature of the procedure or treatment proposed; 3) the reasons for 
which it is proposed that the procedure or treatment be carried 
out, 4) the alternative courses of treatment that are available in 
relation to that condition; 5) the desirability of and effect of 
authorizing the procedure for the treatment proposed rather than 
available alternatives; 6) the physical effects on the child and 
the psychological and social implications for the child of - a) 
authorizing the procedure or treatment, and b) not 
authorizing it; 7) the nature and degree of any risk to the child of 
- 8) authorizing the proposed procedure or treatment, and b) not 
authorizing it; 8) the views (if any) expressed to the procedure 
or treatment by the guardian(s) of the child, a person who is 
entitled to the custody of the child, a person who is responsible 
for the daily care and control of the child, and the child. The 
Court rejected the proposition that sterilization should never be 
considered until the child has commenced menstruating and the 
proposition that the separate representative of the child in these 
matters should necessarily adopt a contrary position to the 
application when none is called for. The Court was in broad 
agreement with the proposition that the representative should 1) 
act in an mdependent and unfettered way in the best interests of 
the child, 2) act impartially, but if thought appropriate, make 
submissions suggesting the adoption of a particular course of 
action thought to be in the best interests of the child; 3) inform 
the Court by proper means of the child's wishes in relation to 
any matter in the proceedings, 4) arrange for the collation of 
expert evidence and otherwise ensure that all evidence relevant 
to the welfare of the child is before the court; 5) test by cross- 
examination when appropriate the evidence of the parties and 
their witnesses, 6) ensure that the views and attitudes brought to 
bear on the issues are drawn from the evidence and not from a 
personal view of the case; 7) minimize the trauma to the child 
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associated with the proceedings, and 8) facilitate an agreed 
resolution to the proceedings. See Re P. and Legal Aid 
Commission, Family Law Reporter, Vol. 19, 1995, p. 1. 


In L. and GM. v. MM.: Director General, Department of 
Family Services and Aboriginal and Islander Affairs, decided in 
1994, the Family Court rejected an application for a similar 
authorization. See Family Law Cases, 1995, p. 92-449. 


BRAZIL. Law No. 9029 of 13 April 1995 prohibiting the 
requirement of certificates of pregnancy or sterilization and 
other discriminatory practices with respect to entering or 
remaining in a legal labour relationship, and setting forth other 
provisions. (Coleçao das Leis, Vol. 187, No. 4, April 1995, pp. 
1424-1426.) 


This Law prohibits the adoption of any discriminatory or 
limiting practice with respect to admission to a labour 
relationship or its maintenance for reasons of sex, origin, race, 
colour, civil status, family situation, or age, except in cases 
involving the protection of minors as provided for in Article 7, 
Paragraph 33 of the Brazilian Constitution. The Law also 
cumimalizes a) requiring a test, examination, certificate, 
declaration, report, etc., relating to sterilization or state of 
pregnancy, and b) the adoption of any means by an employer 
designed to induce or bring about sterilization or promote the 
control of births other than through family planning counselling 
and services carried out by means of public and private 
institutions following rules established by the Unified Health 
System. An employee whose labour relationship has been ended 
due to a discriminatory act as defined in this Law has a choice of 
being reinstated with payment for the period that the employee 
was not working or of receiving double payment for that period. 


CANADA. BRITISH COLUMBIA. Hoshi (Guardian ad litem 


9f v. Woolley, 18 January 1995, Supreme Court. (British 
Columbia Law Reports, Series 3, Vol. 4, 1995, pp. 208-242.) 


The plaintiff, who had undergone a tubal ligation performed 
by the defendant, sued the defendant for damages on her own 
behalf and that of her child, when she became pregnant and gave 
birth subsequent to the operation. She sought damages to cover 
her difficult pregnancy and the costs associated with rearmg her 
child, who suffered from physical and emotional problems. She 
clamned that the defendant had failed to warn her that she might 
become pregnant after the operation The Bntish Columbia 
Supreme Court ruled for the plaintiff, awarding her damages for 
her stress both before and after giving birth, her lost income due 
to ber having to care for the child until it reached school age, 
and for future care costs for the child until it reached the age of 
eighteen. 


NOTE: On 13 May 1994, the Supreme Court of British 
Columbia dismissed a suit that the parents of a severely disabled 
child brought against the wife's physician. They claimed that the 
physician had failed to warn them that their child might suffer 
from certain defects due to the wife's suffering from chicken pox 
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during the twelfth week of pregnancy, thus depriving then of 
the opportunity to have an abortion performed. Although the 
Court concluded that the physician had breached her dwy to 
warn the mother of the risks associated with her pregnancy, it 
held that such a breach was irrelevant since a prudent and 
reasonable expectant mother in the plaintiffs position would mot 
have chosen to obtain an abortion. It also ruled that the 
plaintiffs action was barred by the statute of limitations. See 
Arndt v. Smith, Canadian Cases on the Law of Torts, Serizs 2, 
Vol. 21, pp. 66-88. 


On 6 January 1995, the British Columbia Court of Appeal ruled 
that the defendant physician had acted negligently in performing 
a tubal ligation on the plaintiff (in the course of performmg a 
caesarean section) without informing her properly that tae 
operation was irreversible, Although the physician had, ir. Lis 
routine fashion, told the plaintiff that the operation was 
irreversible immediately before surgery, the Court conchidad 
that, given the fact that the plaintiff had been in labour for 
thirteen hours and was lying on the operating table, more thar a 
routine presentation was See Smith v. Tweeda'e, 
Canadian Current Law, 1995, Item No. 2301, p. 692. 


FRANCE. Madame M. v. the Civil Hospices of Colmar, 21 


April 1994, Administrative Court, Strasbourg. (Revue francaise 
de droit administratif, Vol. 11, No. 6, December 1995, p. 1232.) 


The plaintiff mother sued the defendant for damages resu tiang 
from a failed sterilization performed on her. She claimed that 
the defendant had acted negligently in not confirming whether 
she was infertile after the sterilrzation operation had been 
performed or not advising her that there might still be a nek of 
pregnancy, with the result that she gave birth to an unwanted 
child. She sought damages to cover the costs of the Farm 
suffered by her and the costs of rearmg her child. Although the 
Administrative Court at Strasbourg ruled that the defendant had 
acted negligently, it also ruled that there were no damages smze 
the birth of a child, even if unwanted, cannot of itself give rise 
to a right of restitution unless there is distinct harm other than 
that of bearing the costs of rearing and educating a child-costs 
normally borne by parents. It concluded that neither the plamt_ff 
nor the child had suffered any harm and that, althmush 
psychological harm to the plaintiff had been alleged, it hac not 
been proven. 


NOTE: On 26 January 1995, the Court of Appeal at Bordeaux 
refused to award damages to cover the injury resulting from the 
birth of an unwanted seriously disabled child following t3e 
contraction of rubella by its mother during pregnancy. Tae 
plaintiff claimed that the defendants had acted negligently in 
failing to diagnose the rubella—which would have allowec her 
to obtain an abortion. The Court concluded that the birth of a 
child can never be considered as a source of injury and ttat a 
human being before birth has no right to be born or not t5 >e 
born or live or not live. See G.-G. et al. v. David et al. La 
Semaine Juridique, No. 26, 1995, Tableaux de jurisprudence, p. 
200. 


NETHERLANDS. G. v. Saint Antonius Hospital, 21 
September 1994, District Court, s'Gravenhage. (Nederlandse 
Jurisprudentie, No. 20, 20 May 1995, Item No. 296, pp. 1370- 
1371.) 


The plaintiff claimed that the defendants had negligently 
performed a sterilization upon her with the result that, eight and 
a half years later, she became pregnant. The District Court at 
sOravenhage rejected the claim, ruling that, based on the 
evidence, the defendants had not made mistakes in performing 
the sterilization and had not failed to inform the plaintiff that 
there was a small chance that the operation would be 
unsuccessful. It also held that, even if the defendants had failed 
to inform the plaintiff of this risk, they were not liable since 
there was no proximate cause between the failure to inform and 
the pregnancy, given that eight and a half years had passed since 
the operation and that the plaintiff should have reasonably 
known of the risk through articles appearing regularly in written 
publications and through other media. 


NOTE: On 27 April 1994, in V. v. Saint John of God Hospital, 
the District Court at Utrecht ruled that the defendant, who was 
found to have performed a failed sterilization on the plaintiff, 
was liable for the costs of maintenance and rearing of a resulting 
child and the loss of income experienced by the mother. The 
Court had already held that the defendant was responsible for 
the costs involved in the pregnancy and delivery, the assessment 
of damages and determination of liability, and the performance 
of a subsequent successful sterilization. See Nederlandse 
Jurisprudentie, No. 20, 20 May 1995, Item No. 295, pp. 1368- 
1369. 


PERU. Law No. 26530 of 9 September 1995 amending the 
National Population Policy Law. (Normas Legales, Revista de 
Legislación y Jurisprudencia, Vol. 232, September 1995, Entry 
No. 27, p. 28.) 


This Law amends Article 6 of Peru's National Population 
Policy Law to read as follows: “Article 6. National Population 
Policy excludes abortion as a method of family planning. In all 
cases, the adoption of methods shall be based on the free 
exercise of personal will, without the interposition of material 
incentives or payments." Previously, sterilization was also 
excluded a method of family planning. 


SPAIN. Decision of 25 April 1994, Supreme Court 
(Actualidad Juridica Aranzadi, No. 151, 26 May 1994, p. 7.) 


The plaintiffs were a married couple who, after the wife 
become pregnant, sued the physician who had previously 
performed a vasectomy on the husband. They claimed that the 
physician had been negligent in not giving them the necessary 
information about the possibility of the vasectomy's not being 
successful. The Supreme Court of Spain upheld a ruling of the 
lower court that the defendant had been negligent and the lower 
court's order that the defendant pay the plaintiffs 9 million 
pesetas for moral damages and material injury. The Court 
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rejected the defendant's argument that he had fulfilled the 
contract entered into with the plaintiffs by performing the 
vasectomy since the contract was one simply for the delivery of a 
service, rather than one for the delivery of a result. Although 
the court ruled that the contract was one for a service, it also 
ruled that that the contract had the characteristics of a contract 
for a result with the guarantee of success since, if it wece not to 
succeed, it was obvious that the patient would not resoct to the 
physician. The Court also held that a physician has an 
obligation to provide full information to the patient and that the 
defendant here had not done so, with the result that the wife 
became pregnant. 


SPAIN. Decision of 14 July 1994, Constitutional Court. 
(Actualidad Juridica Aranzadi, Vol. 4, No. 162, 1 September 
1994, pp. 1-7, as summarized in Bulletin on Constitutional Case 
Law, No. 2, 1994, p. 169.) 


In this case, the Constitutional Court of Spain held that 
provisions of Article 428 of the Spanish Penal Code giving a 
court the authority to allow the sterilization of a person lacking 
capacity who is suffering from a serious mental deficieacy are 
not unconstitutional The Court reasoned that there were 
sufficient safeguards in the statute to prevent abuse, amorg them 
that the sterilization had to be requested by the legal 
representatives of the concerned person; the mental handicap 
had to be serious, rendering it impossible for the person to 
understand the essential implications of sexual behaviour or the 
operation that the legal representative was requesting, the court 
had to satisfy itself that there was a serious mental handicap, not 
only by taking expert evidence, but by examining the person; 
and the State legal department had to be made a party to the 
proceedings. The Court noted that the justification for replacing 
consent was that sterilization removed the requirement that 
mentally handicapped persons be kept under permanent 
supervision and allowed such persons to engage in sexual 
behaviour relieved of the risks of reproduction, the 
consequences of which they were incapable of foreseeing or 
taking responsibility for. It also noted that, m the case of 
physiological consequences of pregnancy which might cause 
even worse mental damage could be averted. The Court 
concluded that the contemplated means of achieving the aim of 
the legislation were not clearly disproportionate to that a-m. It 
violative of Article 15 of the Spanish Constitution which 

the right to life and physical and moral integri-y and 
the right not to be subjected to inhuman or degrading treatment. 


NOTE: On 6 October 1995, the provincial Court of Appeal in 
Barcelona refused to authorize the sterilization of a mentally 
incapacitated woman on the ground that it was impossitie for 
the judge to evaluate the presumed risk of procreation due 7o: a) 
a lack of description of facts and surroundings, and b) in 
particular, a lack of proof that sterilization would be the most 
suitable way of promoting the welfare and development «f the 
incapacitated woman. See Actualidad Juridica Aranzadi, No. 
231, 1 February 1996, p. 10. 
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SWEDEN. Ordinance No. 390 of 12 April 1995 amending 
Order No. 285 of 1944 Regulations for the 
implementation of Law No. 133 of 1944 on castration. (Svensk 
Sorfattningssamling, 3 May 1995, p. 1, as summarized in 
International Digest of Health Legislation, Vol. 47, No. 1, 1996, 
p. 36.) 


This Ordinance amends Section 3 of Order No. 285 to read as 
follows: "3. Any application for castration submitted to the 
National Board of Health and Welfare shall be made in writing 
and signed by the applicants own hand. If the application 
concerns a person other than the applicant, the application must, 
where pcssible, be accompanied by the written consent to 
castration of the person concerned. Where possible, the 
application for castration shall be accompanied by 
supplementary information provided: in the case of a minor, by 
the person with parental authority, in the case of a mamied 
patient, by his spouse; and in the case of a person admitted to a 
public health establishment, by the physician and director of the 
establishment concerned. The application shall also be 
accompanied by a document establishing the identity of the 
person who is the subject of the application; a certificate drawn 
up bv his family, spouse, or another person describing the 
circumstar cea that are relevant to an assessment of the case, and 
a certificate issued by a registered physician concerning the 
medical examination that has been carried out. The documents 
referred to in this Section must be worded in accordance with 
the prescribed forms." 


SWITZERLAND. Spouses X. v. Hospital Group Y. et ai., 14 
December 1995, Federal Court. (Praxis des Bundesgerichts, 
No. 9, 1996, pp. 670-674.) 


The plaintiffs were a married couple who decided that, 
subsequent to the birth of their fourth child, the wife would be 
sterilized (sy means of a tubal ligation) ın order to prevent the 
conception of further children. When, subsequent to the 
sterilization, the wife became pregnant and gave birth to a fifth 
child, they sued the defendant seeking damages and reparation 
for the birth of the child. They claimed that, because they were 
given instfficient information about the risk of another 
pregnancy after the use of the sterilization method chosen, they 
were prevented from employmg another method or taking the 
additional precaution of using contraception after the 
sterilization was carried out. The Federal Court of Switzerland 
upheld the decision of a lower court dismissmg the suit. It ruled 
that, even i? the plaintiffs had been given sufficient information 
about the risk of further pregnancy, they would still have chosen 
the method of sterilization that they did choose. To support its 
view, the Court pointed to the fact that, after the birth of their 
fifth child, the couple again decided to have the same 
sterilization method performed on the wife. The Court also held 
that it was not arbitrary to conclude that, given the very small 
risk of pregnancy after use of the sterilization method chosen by 
the couple, they would not have chosen to use contraception 
after the operation. Thus, the Court found no causal link 
between the alleged failure of the defendant to provide sufficient 
information and the harm suffered by the plaintiffs. The Court 
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did not decide whether a right to receive information ceuld be 
derived from unwritten constitutional law relating to personal 
freedom. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND.  Lybert v. Warrington ealth 
Authority, 27 April 1995, Court of Appeal. (The Times, 17 May 
1995, as summarized in European Current Law, October 1995, 
Item No. 190, p. 159.) 


The plaintiff was a woman with three children who agreed to 
be sterilized after her third child was born by caesarean section. 
Subsequently, she became pregnant and sued the defendant 
charging negligence in the performance of the sterilizaticn. She 
noted that the consent form that she had signed conta-ned no 
reference to a risk of failure of the sterilization, and she zIazmed 
that she had not been informed of any such risk beXxce the 
operation, although she had been given a post-operative 
warning. The Court of Appeal upheld a lower court's 
preliminary finding of liability on the part of the defenient. It 
ruled that a sufficiently clear and comprehensive warniag must 
be given and reasonable steps taken to ensure that the varning 
is understood. It concluded that the warning given efter the 
operation was inappropriate as to both timing and condit- oas. 


NOTE: In 1993, the Official Solicitor issued a new prac-ice note 
dealing with the form and content of applications for court 
approval of the sterilization of minors and incapable aduls. See 
The Times (London), 22 June 1993, as reported in Curseat Law 
Year Book, 1993, Item No. 2723, pp. 811-812. 


On 18 February 1993, the Court of Appeal, Civil Divisimr, ruled 
that a woman who gave birth to a child suffering from. spma 
bifida without having been given tests or scans that mizkt have 
enabled her to terminate her pregnancy could not recover 
compensation for loss of earnings in addition to compeasation 
for the time that she spent caring for her child. Sec “ish v. 
Wilcox and Gwent Health Authority, as summacized in 
European Current Law, May 1995, Entry No. 192, p. 117 


UNITED STATES OF AMERICA. PENNSYLVANIA. In re 
Estate of C.W., 28 March 1994, Superior Court. {Atlantic 
Reporter, Series 2, Vol. 640, pp. 427-445.) 


The issue in this case was whether the mother of a twenty- 
four-year-old mute woman with a mental age of three to five 
should be appointed as her daughters guardian sath the 
authority to consent to the daughter's sterilization. The Gaughter 
suffered from moderately severe mental retardation, pand mal 
epilepsy, cerebral palsy, and scoliosis, and the sterilization was 
sought to prevent her from becoming pregnant. The Superior 
Court of Pennsylvania affirmed the ruling of a lower -curt that 
the mother should be appointed her daughter's guardiar for the 
above-mentioned purpose. It based its decision on guidelines 
established in an earlier case, In the Matter of M'i.dred J. 
Terwilliger. Under these guidelines, the party se-king the 
sterilization must prove by clear and convincing evicence that 


the sterilization is in the best interests of the incompetent 
person; a guardian ad litem must be appointed to represent the 
interests of the incompetent person; comprehensive tests and 
evaluations of the incompetent person must be carried out, the 
court must meet with the incompetent person to elicit her views; 
and the court must find that the individual lacks capacity to 
make a decision about sterilization (such incapacity not being 
likely to change in the foreseeable future) and is capable of 
reproduction. The court must also determine that sterilization is 
the only practicable means of contraception. The Court found 
that all of these guidelines had been complied with by the lower 
court in this case. It concluded that the possibility of sexual 
activity and pregnancy existed, that the pregnancy would have 
an adverse impact and would be completely negative and 
perhaps disastrous, and that anything short of tubal ligation 
would require experimentation with various contraceptive 
medications that might cause more seizures and more pain and 
discomfort. The Court declined to adopt a more rigorous set of 
guidelines such as the proposition that no incompetent person 
should be sterilized unless a court has found by clear and 
convincing evidence that the incompetent is already engaged in 
sexual activity. 


NOTE: On 15 March 1994, the Appeals Court of Massachusetts 
authorized an abortion to be performed on a mentally disabled 
woman. In reaching its decision, the Court applied the doctrine 
of substituted judgment, whereby it is determined that a 
mentally disabled woman, if competent, would choose to 
termmate her pregnancy by abortion. See North Eastern 
Reporter, Series 2, Vol. 629, p. 1337. 
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COUNCIL OF EUROPE. Decision of the Commission as to 
the Admissibility of the Application No. 17004/90 by H. against 
Norway, 19 May 1992, European Commission on Human 
Rights. (European Journal of Health Law, Vol. 1, No. 3, 1994, 
pp. 314-316.) 


The applicant, whose girlfriend underwent an abortion during 
the fourteenth week of pregnancy, claimed that he was not 
consulted during the abortion proceedings and instituted a suit 
for damages against Norwegian authorities, arguing that the 
abortion had been performed in violation of provisions of the 
European Convention on Human Rights. After his suit was 
dismissed by the High Court, he applied to the European 
Commission on Human Rights, arguing violations of the 
following Articles of the Convention: a) Article 2 (right to life), 
due to the lack of protection of the unborn child under 
Norwegian law, b) Article 3 (freedom from torture and 
inhumane treatment), due to the risk that the fetus would feel 
pain durmg the abortion procedure; c) Article 6 (right to a fair 
hearing), due to his exclusion from participation in the abortion 
proceedings; d) Article 8 (right to respect for private and family 
life), due to his lack of rights with respect to the fetus; e) Article 
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something special to him from the religious point of view, f) 
Article 14 (freedom from discrimination) due to [his total 
exclusion from any decision relating to his unborn child; and g) 
Article 13 (right to an effective remedy), due to the lack of an 
effective remedy in Norway with respect to his opposition to 
abortion. The Commission rejected all of these arguments and 
found the application inadmissible. Among other things, it ruled 
that states have a degree of discretion in the sensitive area of 
abortion, that Norway had not gone beyond the bounds of that 
discretion, and that any interference with the rights of the 
applicant with respect to the fetus was justified as being 
necessary for the protection of the rights of the mother. 


ARGENTINA. BUENOS AIRES. I, Dl. 7 July 1992, 
Supreme Court. (La Ley, 19 May 1994, pp. 4-5.) 


The defendant was a woman who had undergone an illegal 
abortion and sought medical attention from a hospital for the 
complications resulting from the abortion. A doctor from the 
hospital reported the abortion to the police, who arrested the 
woman and charged her with the crime of abortion. The District 
Court dismissed the proceedings on the grounds that the 
prosecution could not be based on the commission of another 
offence-i.e., the doctor's violation of her professional obligation 
to protect the confidentiality of her patient, which is 
criminalized under Article 156 of the Criminal Code. On 
appeal, this decision was reversed by the Court of Appeals, 
which sentenced the defendant to a one-year jail sentence. 
Subsequently this reversal was upheld by the Supreme Court of 
the province of Buenos Aires on a vote of four to two. The 
Supreme Court ruled that a prosecutor's obligation under 
Argentine law to prosecute every crime that comes to his or her 
attention is not affected by the fact that knowledge of the crime 
was obtained through the commission of another crime. 


AUSTRALIA. Right to Life Assn. v. Secretary, 23 September 
1994, Federal General Division. (Australian Law 
Reports, Vol. 125, 1994, pp. 337-354.) 


Pursuant to the Administrative Decisions (Judicial Review) 
Act 1977, the applicant, a right to life association, sought relief 
against a decision of the Secretary of the Australia 
Commonwealth Department of Human Services and Health not 
to stop three clinical trials of the drug mifepristone (RU 486), 
which was being tested for use as emergency post-coital 
contraception. The applicant claimed that, because the trials 
were contrary to the public interest, they were in violation of the 
Therapeutic Goods Act 1989. The respondent challenged the 
application on the ground that, under the Administrative 
Decisions (Judicial Review) Act 1977, the applicant was not a 
"person aggrieved" and, thus, had no standing to bring its 
application. The Federal Court of Australia endorsed this 
argument. It ruled that the applicant was not a “person 
aggrieved” because it did not have a direct professional and 
vocational interest in the decision of the respondent, there was 
no coincidence between the applicant's interest and the objects 
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of tne Taerapeutic Goods Act, the moral and ethical interests of 
the applicant were not a public mterest with which the Act 
evinces concem, and the respondent's actions affected members 
of the applicant m no way differently from the way ordinary 
members of the public were affected. 


AUSTRALIA. QUEENSLAND. Veivers v. Connolly, 13 


October 1994, Supreme Court. (Queensland Reports, No. 2, 
1965, pp. 326-335.) 


The plaintiff was the mother of a gravely disabled child, born 
with congenital rubella embryopathy. She claimed that prior to 
anc dur-ng her pregnancy her physician had acted negligently by 
not testing her to determine whether she was suffering from 
rubella and allowing her the option of terminating her 
pregnancy-with the result that her daughter was born disabled. 
She sought damages for her own paiu and suffering, for money 
expended in treating and caring for her daughter, and for money 
required for the daughter's future treatment and care. The Court 
ruled that the defendant physician had acted negligently and 
awarded the plaintiff the damages requested. As part of its 
decision, the Court also determined that the plaintiff would have 
termmated her pregnancy had the proper tests been performed 
and that such a termination would have been legal. The 
defendent had sought to limit his liability by arguing that a 
termination would or could not legally have been carried out 
and, thus, the plaintiff would have given birth to a gravely 
disabled daughter whether the tests had been performed or not. 


NOTE: On 18 April 1994, in C.E.S. and Anor. v. Superclinics 
Australia Pty. Ltd., the Supreme Court, Court of Appeal, of New 


South Wales reached a sumilar decision with respect to a clinic's 


failure to advise a woman that she was pregnant when it was 
still safe for her to have an abortion. The child in this case was 
not born with disabilities, and recovery was allowed for the 
expenses of pregnancy and birth and emotional damage suffered 
by the mother, but not for child-rearing expenses incurred after 
the date at which the child could have been adopted. The Court 
coacluded that these expenses flowed from the mother's decision 
to keep the child, rafher than from the clinic's negligence. See 
NSW Lexis, 1994, p. 12707. 


AUSTRALIA. QUEENSLAND. Criminal Code (Act No. 37 
of 1995), 16 June 1995. (Statutes of Queensland, 1995, pp. 
1323-1656.) 


Majcr provisions of this Criminal Code relating to abortion, 
sterilization, the duty of parents and employers to provide the 
necessaries of life to children, acts done during childbirth, 
aiding suicide, rape and sexual offences, child stealing, unlawful 
stalking, endangering children and cruelty to children, incest, 
and prostitution are reproduced 1n the Appendix to this volume 
under Section 240. The Act provides the following, among other 
things: a) performance of sterilization with the patient's consent 
does not constitute a criminal offence, and b) unlawfully 
attempting to procure an abortion is a criminal offence. The Act 
does n» specify which attempts are "unlawful." 
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AUSTRIA. Federal Law of 1994 regulating work with 
genetically modified organisms, the release and marketirg of 
genetically modified organisms, and the use of genetic testing 
and gene therapy in humans (the Gene Technology Law). and 
amending the Product Liability Law. latt fie die 
Republik Ósterreich, No. 158, 12 July 1994, pp. 4111-4142, as 
summarized in International Digest of Health Legislation, Vol. 
46, No. 1, 1995, pp. 42-47.) 


The objectives of this Law are, among others, to protec. the 
health of persons and their progeny from damage resulting Tom 
interventions involving the human genome, genetic testinz, or 
the effects of genetically modified organisms and to protec- the 
environment. Section 65(3) of the Law provides that a genetic 
test may be carried out within the context of a prenatal 
examination only if there is a medical indication for such & test 
and if the pregnant woman provides a written statement tc the 
effect that she has been informed of the nature, significance. and 
consequences of genetic testing and of the risks and that she has 
given her written consent to testing. In the case of a minor the 
minor's guardian must give consent. The testing mus be 


counselling. 
prenatal testing, this counselling should on no account take the 
form of mandatory instructions. 


BARBADOS. Offences the Person Act, 1994 (Act No. 
18 of 1994), 8 April 1994. (Laws of Barbados, 1994, pp. 1-21 ) 


Major provisions of this Act relating to infanticide, expcsing 
children to injury or death, child stealing, bigamy, aborion, 
concealment of birth, and indecent acts are reproduced in the 
Appendix to this volume under Section 240. The Act prowd2s 
that "[a] person is not criminally responsible for performing in 
good faith and with reasonable care and skill a surgical 
operation upon any person for her benefit, or upon an unborn 
child for the preservation of the mother's life, if the performance 
of the operation 1s reasonable having regard to the patient's state 
at the time and to all the circumstances of the case." 


NOTE: The performance of abortions in other circumstances is 
legal in Barbados. See the Medical Termination of Pregnzncy 
Act, 1983 (reproduced in Annual Review of Population Law, 
Vol. 10, 1983, p. 29.) 


BELGIUM. 5. and V. v. V., 1 February 1994, Civil Ccurt, 
Kortrijk. (European Current Law, November 1995, Item No. 
204, p. 156.) 


The plaintiffs were the parents of a healthy child born after the 
wife had undergone a legal abortion during the sixth wee- of 
abortion, charging that he had not fulfilled his contract by 
performing the abortion successfully, thus forcing the wife -o 
give birth to an initially unwanted child since, by the tim» at 
which the pregnancy was discovered, it was not legal for her zo 
have an abortion. The Court ruled in favour of the plaint ffs, 


holding that such a suit was not in defiance of public order or 
good morals. In calculating damages, the Court concluded that 
the amount awarded would have to be offset by the benefits to 
the parents that normally originate from the birth of a child-both 
non-material benefits such as the affection, love, and friendship 
of the child for its parents, and material benefits such as child 
benefits and tax advantages. 


BRAZIL. Law No. 8921 of 25 July 1994 setting forth a new 
version of Article 131(IT) of the Consolidation of Labour Law. 
(Colegao das Leis, Vol. 186, No. 8, August 1994, pp. 2815- 
2816.) 


This Law amends Article 131(ID) of Brazil's Consolidated 
Labour Laws to provide that the following shall not be treated as 
absence from work for the purpose of leave: absence during 
compulsory leave of the employec due to maternity or abortion, 
as long as the requirements to receive maternity pay set under 
the Social Insurance System are met. Previously, only absence 
due to legally performed abortions was covered by this Law. 


CANADA. NEW BRUNSWICK.  Morgentaler v. New 
Brunswick (Attorney General) et al., 23 January 1995, Court of 
Appeal (New Brunswick Reports, Vol. 156, 1995, pp. 205- 
223.) 


The plaintiff challenged the validity of 1985 amendments to 
the New Brunswick Medical Act (Statutes of New Brunswick, 
1981, Chapter 87). Under these amendments, the performance 
of abortions outside of hospitals constituted professional 
misconduct, and the Minister of Health was authorized to 
request the suspension of the license of any physician who 
performed or was likely to perform such an abortion. The 
plaintiff claimed that the enactment of these amendments was 
outside the power of the New Brunswick provincial legislature 
since they constituted criminal legislation and, under Section 
91(27) of the Constitution Act, 1867, only the federal Parliament 
of Canada has the authority to enact criminal legislanon. The 
Court of Appeal of New Brunswick upheld the decision of the 
Court of Queen's Bench that the amendments were a criminal 
law enactment and, hence, invalid under the Constitution. It 
concluded that the challenged legislation was not legislation 
designed to regulate the professional standards and the quality 


to punish activity deemed by the province to be socially 
undesirable conduct, namely the establishment of free-standing 
abortion clinics in the province. 


NOTE: The Court of Queen's Bench's opinion is published in 
Dominion Law Reports, Series 4, VoL 117, pp. 753-768. 


On 1 February 1995, in Morgentaler v. Prince Edward Island 
(Minister of Health and Social Services), the Prince Edward 
Island Supreme Court, Trial Division, ruled that provincial 
regulations that excluded from health plan coverage all abortions 
except those performed when determined to be "medically 


required" were unauthorized under the provincial Health 
Services Payment Act, under which they were issued. It 
concluded that the regulations were inconsistent with the policy 
embodied by the Act-to provide a plan for universal and 
comprehensive funding of basic health services-because they 
severely restricted payment from the plan for necessary medical 
services. See Dominion Law Reports, Series 4, Vol. 122, p. 
728. 


CANADA. ONTARIO. Ontario (Attorney-General) v. 
Dieleman, 30 August 1994, Ontario Court, General Division. 
(Dominion Law Reports, Series 4, Vol. 117, 1994, pp. 449- 
752.) 


The applicant was the Attorney-General of the province of 
Ontario who sought an injunction against persons opposed to 
abortion who were protesting outside hospitals and clinics where 
abortions were performed and the homes and offices of 
physicians who performed abortions. She claimed that this 
activity constituted a public nuisance and requested that it be 
prohibited within 500 feet of its mtended targets. The 
defendants claimed that such an injunction would infringe upon 
their night to the guarantee of freedom of expression under 
Section 2(b) of the Canadian Charter of Rights and Freedoms. 
The Court agreed that the granting of an injunction would 
violate the defendants’ right to freedom of expression. It also 
ruled, however, that such a violation was permissible when 
there existed important interests to be protected. In 
this case, it found that the physiological, psychological, and 
privacy interests of women about to undergo an abortion 
constituted such interests, as well as the Government's interest 
in protecting health care providers and the privacy interests of 
physicians and their families. The Court granted the injunction 
with respect to the clinics and the homes and offices of the 
physicians. Jt refused to grant an injunction with respect to the 
hospitals, concluding that there was insufficient evidence to 
show that the protesting had constituted unreasonable 
interference with the operations of the hospitals, particularly 
since there were multiple entrances and services at the hospitals. 


CHINA. BELJING. Municipal Regulation of 1995 on carrying 
out the Mother and Child Health Care Law. (Xinhua [Beijing], 
26 April 1995, as summarized in Foreign Broadcast 
Information Service, 26 April 1995, Document No. FBIS-CHI- 
95-080, 1 p.) 


In 1995, tbe government of Beijing Municipality issued a 
Regulation prohibiting medical centres and health care agencies 
from determining the sex of a child before birth unless necessary 
for medical purposes. Agencies that violate the Regulation will 
be given warnings by municipal, district, or county public health 
departments. The persons in charge are liable to disciplinary 
measures and criminal penalties for abusing rights, neglecting 
their duties, or bending the law for the benefit of relatives or 
friends. 
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COLOMBIA. Judgment No. C-133, 17 March 1994, 
Constitutional Court. (Jurisprudencia y Doctrina, Vol. 23, No. 
270, June 1994, pp. 745-758.) 


The plaintiff brought a constitutional challenge against 
Colombia's abortion law, embodied in Article 343 of the Penal 
Code. Under Article 343, the performance of an abortion is 
illegal under all circumstances (although general principles of 
criminal law would allow an abortion to be performed to save 
the life cf the pregnant woman). The plaintiff argued that this 
law violated provisions of Colombia's Constitution guaranteeing 
couples the right to decide freely and responsibly the number of 
their children and the rights to freedom of conscience and 
religion, which the plaintiff contended implied the right of 
individuals to conduct their lives in conformity with their 
innermost judgments. The plaintiff also asserted that the right 
to life guaranteed by the Constitution did not include the right to 
life of the unborn to life because, in the eyes of the law, a person 
is a physical being that has been born and is living outside the 
womb. In a split decision, the Constitutional Court rejected the 
challenge. It ruled that the right to life was the most valued 
Tight guaranteed by the Constitution and that this right began 
from the time of conception. It also held that the State had an 
obligation to protect this right, particularly because unborn life 
is helpless. It concluded that the rights asserted by the plaintiff 
were less important than the right to life and could only be 
exercised when they did not interfere with this right. To support 
its conclusion, the Court turned to right to life provisions of the 
Convention on the Rights of the Child and the American 
Convention on Human Rights. The dissenters in the case argued 
that there were circumstances under which the right to life did 
not outweigh other rights included in Colombia's Constitution 
and suggested that there should be exceptions to the Penal 
Codes blanket prohibition of abortion. 


EL SALVADOR. Decree No. 738 of 8 December 1993. 
(Diario Oficial, Vol. 322, 11 January 1994, pp. 14-15.) 


This Decree declares 28 December of each year to be the day 
for the right to be born. The Preamble to the Decree states that 
the Decree was enacted because, in recent years, abortion has 
become generally practised by certain members of society who 
are lacking in professional ethics and who have no respect for 
the protection of human life to such an extent that there exist 
clinics devoted to this specific practice despite the fact that it is 
a crime. The Preamble also refers to the Inter-American 
Convention on Human Rights and the El Salvador Civil and 
Penal Ccdes and provisions in these texts protecting the right to 
life. 


FRANCE. Decree No. 95-559 of 6 May 1995 on cytogenic and 
biologicel analyses with a view to in utero diagnosis, 
and amending the Public Health Code (Second part Decrees 
made after consulting the Conseil d'État). (Journal officiel de la 
République française, No. 108, 7 May 1995, pp. 7362-7363, as 
sumanarized in International Digest of Health Legislation, Vol. 
46, No. 3, 1995, pp. 330-331.) 
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This Decree is issued under Law No. 94-654 of 29 Jul 1994 
on the donation and use of elements and products of the 3uman 
body, medically assisted procreation, and prenatal diazrosis. 
Among other things, it provides as follows: "“Cytogent or 
biological analyses intended to provide a prenatal dieg3osis 
shall be preceded by a medical consultation for the purpeses of 
genetic counselling prior to the taking of samples, so az to be 
able to 1) evaluate the risk of the unborn child being affected by 
a particularly serious disease, taking into account family isstory 
or medical findings obtained during the course of the pregnancy, 
2) inform the pregnant woman of the characteristics ef this 
disease, the methods for its detection, therapeutic possitihties, 
and the results likely to be obtained during the course oi the 
analysis, and 3) inform the patient of the risks inherent im the 
taking of samples, and of the constraints and p-ssible 
consequences involved." The physician consulted must xxn a 
certificate stating that he hes communicated the above 
information. The certificate is to be sent to the prac&t oner 
carrying out the analyses and kept on file. Further provis-oas of 
the Decree deal with the particular analyses to be carried cut. 


NOTE: An Order of 2 June 1995 determines the composrion of 
the file to be produced in support of applications, or the renewal 
of authorizations, to carry out cytogenic and biological ar alyses 
with a view to in utero prenatal diagnosis. See Journal af"iciel 
de la République francaise, No. 134, 10 June 1995, p. 8854 


FRANCE. Decree No. 95-1000 of 6 September 1995 setting 
forth the Code of Medical Ethics. (Journal officiel ce la 
République frangaise, 8 September 1995, as reproduced in La 
Semaine Juridique, Part 3, 1995, Item No. 67617, pp. 37-383.) 


Major provisions of this Law relating to a physician’s 
collection of blood, and assisted reproduction; informed consent 
and patients unable to express their consent, medical care given 
to minors; the duty deliberately not to bring about death; and the 
prohibition of the performance of "mutilatmg" interventiers are 
reproduced in the Appendix to this volume under Section 2-0. 


GERMANY. Judgement of 28 May 1993, Tederal 
Constitutional Court. (E i Grundrechte, Vol. 28, Nos 
9-10, 4 June 1993, pp. 228-276.) 


In this case, the Federal Constitutional Court of Germany held 
unconstitutional sections of Germany's 1992 abortion law 
providing as follows: the performance of an abortion is not 
"illegal" if the abortion is performed during the first twelve 
weeks of pregnancy, if the woman on whom it is performec is in 
a "situation of distress and conflict" (to be determined 01 her 
own), if she receives counselling from someone other tLan the 
physician performing the abortion, and if she waits three days 
after this counselling to have the abortion performed. The ~ourt 
ruled that these provisions violated the duty of the State ander 
Article 1(1) of the German Constitution to protect hum rr. life, 
including the life of the unborn. It concluded that all abo-ticns 
performed without indication (ie., because of a 'situztion of 


conflict and distress") would be considered illegal under the 
law, and, because they were illegal, they would not be paid for 
by health insurance. It also concluded that the counselling 
provisions of the Law were not sufficient to protect unborn life 
and ordered that counselling must have the goal of supporting 
such life and convincing the pregnant woman not to terminate 
her pregnancy. It set forth guidelines that any future coun- 
selling provisions in an abortion law would have to follow. 
Nonetheless, the Court also ruled that, despite the illegality of 
abortions performed without indication, they could be performed 
without punishment under the law as long as a pregnant woman 
received the counselling mandated by the Court. It also ruled 
that women who received such counselling who were unable to 
pay themselves for an abortion could have the abortion paid for 
by social welfare funds. Although the Court found that women 
do have rights to human dignity and to privacy, it concluded that 
these rights do not outweigh the right to life of the unborn. Two 
of the eight Judges of the Court dissented from this majority 
opinion The Court's summary of its opinion is reproduced in 
the Appendix to this volume under Section 240. 


GERMANY. Judgment of 16 November 1993, Federal Court. 
(Medizinrecht, No. 11, 1994, pp. 441-447.) 


The plaintiffs were a married couple who, after being advised 
by the defendants that they could have a child without risk of 
congenital abnormalities, gave birth to a physically and mentally 
disabled child. They claimed that the defendants had provided 
them with negligent pre-conceptual genetic counselling and 
sought damages for the support of the child and for material 
harm suffered by tbe wife. In affirming a lower court ruling 
awarding the plaintiffs damages, the Federal Court of Germany 
ruled that the parents could recover the full costs of supporting 
the child if, after receiving correct and complete genetic 
counselling, they would have abstained from having children. It 
also ruled that such damages were recoverable in cases not only 
of incorrect genetic counselling, but also of unsuccessful 
sterilization as well as failed abortions performed for genetic or 


NOTE: On 27 June 1995, the Federal Court awarded such 
damages, as well as damages for suffering during pregnancy, to 
a woman whose husband had undergone a failed sterilization 
and had not been sufficiently advised that the performance of a 
sperm count was necessary to ensure that the operation had been 
successful. See Medizinrecht, No. 3, 1996, pp. 129-132. 


On 30 July 1992, the Federal Court ruled that a husband who 
failed to visit a clinic for the performance of a sperm count six 
weeks after he was sterilized can be held partially responsible 
for the support of a child who is born as a result of his 
incomplete sterilization. See Medizinrecht, No. 2, 1993, pp. 70- 
71. 


On 28 March 1995, the Federal Court ruled that recovery of 
damages for the support of a child is also possible when a failed 
abortion is performed when the pregnant woman is in a situation 
of distress. It also ruled, however, that this situation of distress 


-A 


cannot be but must be clearly shown. See 
Medizinrecht, No. 10, 1995, pp. 398-400. | 


On 30 May 1995, the Federal Court ruled that the amount of 
damages awarded by a court to a woman who, due to a 
physician's negligence in diagnosing her pregnancy, gave birth 
to a child cannot be decreased by the fact that she was spared 
from undergoing an abortion. See Medizinrecht, No. 1, 1996, 
pp. 21-22. 


GERMANY. Law of 21 August 1995 amending the Law on 
Assistance to Pregnant Women and Families. (Bundes- 
gesetzblatt, Part 1, No. 44, 24 August 1995, pp. 1050-1057, as 
translated in Connecticut Journal of International Law, Vol. 12, 
No. 1, 1996, pp. 46-50.) 


This Law amends the Law on Assistance to Pregnant Women 
and Families to imcorporate the holding of the Federal 
Constitutional Court that provisions of the former Law dealing 
with legally performed abortions and required counselling for 
pregnant women seeking abortions were unconstitutional. The 
following are the major changes introduced into the principal 
legislation: a) the performance of an abortion m cases of 
congenital abnormalities is no longer specifically authorized; b) 
abortions performed for other than therapeutic reasons will not 
be paid for by health insurance (except as in c) belowy, under 
the principal Law such abortions were paid for, c) in cases of 
carefully defined financial need, women are entitled to have an 
abortion paid for by health insurance, no matter what the reason 
for the abortion; d) required abortion counselling must have the 
objective of supporting unborn life; previously there was no such 
required objective; and e) although illegal (rechtswidrig), an 
abortion performed for non-therapeutic reasons is not punishable 
if it is performed by a physician in the first twelve months of 
pregnancy and the pregnant woman proves through a certificate 
that she received counselling at least three days before the 
operation; previously, such an abortion was not considered 
illegal. Because of the court challenge, the abortion and 
counselling provisions of the previous law never entered into 
force. A translation of this Law appears in the Appendix to this 
volume under Section 240. 


GUYANA. Medical Termination of Pregnancy Act 1995 (Act 
No. 7 of 1995) 14 June 1995. (Official Gazette, Legal 
Supplement A, 17 June 1995, pp. 89-102.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 240. The Act allows abortions to 
be performed on request during the first eight weeks of 
pregnancy. From the eighth to the twelfth week of pregnancy, 
abortions can be performed when, in the opinion of the 
authorized medical practitioner administering or directing the 
treatment a) the continuance of the pregnancy would involve risk 
to the life of the pregnant woman or grave injury to her physical 
or mental health; b) there is substantial risk that, if the child 
were born, it would suffer such physical or mental abnormalities 
as to be seriously handicapped; or c) on account of being a 
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person of unsound mind, the pregnant woman is not capable of 
taking care of an infant. An abortion may also be performed 
during tlrs period a) if the pregnant woman reasonably believes 
that her pregnancy was caused by an act of rape or incest and 
submits a statement to that effect; b) when the pregnant woman 
is known to be HIV positive, or c) when there is clear evidence 
that the pregnancy resulted in spite of the use in good faith of a 
recognized contraceptive method by a pregnant woman or her 
partner. An abortion may be performed between the twelfth and 
sixteenth week of pregnancy for the same reasons 1f two medical 
practitioners are of the opinion formed in good faith that one 
these reasons exists. After this period, an abortion may be 
performed only if three medical practitioners are of the opinion 
formed in good faith that the abortion is necessary to save the 
life af the pregnant woman or to prevent grave permanent injury 
to her physical or mental health or that of her child. 


HUNGARY. Criminal Code, 1995. (Hungarian Rules of Law 
in Force, Vol. 6, Nos. 23-24, 15 December 1995, pp. 1577- 
1723.) 


Major provisions of this Code, as amended by Act No. 17 of 
1993 and Act No. 41 of 1995, are reproduced in the Appendix to 
this volume under Section 240. They relate to abortion, juvenile 
cime and rehabilitation, sex crimes, prostitution, control of 
epidemics, obscenity, and child support, protection, care, and 
custody. Among other things, the Code, as amended, provides 
that & woman who effects the abortion of her fetus or induces 
someone to abort it commits a misdemeanor punishable by 
imprisonment of up to one year, labour in the public interest, or 
afine. Rules on the circumstances under which an abortion may 
be legally performed are contained in different legislation. The 
Code, as amended, also decriminalizes the act of engaging m 
prostitution. 


NOTE: Resolution No. 39/1995 of 3 November 1995, issued by 
the Ministry of Social Welfare, provides that the cost for the 
performanze of an abortion will be 10,000 Forints. Exemption 
of paymert of this fee is possible in cases of social hardship. 
See Magyar Kölözny, No. 94, 3 November 1995, pp. 5586-5587, 
as reported in WGO Monatshefte fur Osteuropáisches Recht, 
1995, p. 349. 


INDIA. Dr. Jacob George v. State of Kerala, 13 April 1994, 


Supreme Court. (Bijar Law Journal Reports, No. 2, 1994, pp. 
845-852.) 


In this case, the Supreme Court of India upheld the conviction 
of the defendant of the crime of causing the death of a woman as 
a result cf carrying out an intentional miscarriage on her 
(Section :14 of the Penal Code) The defendant was a 
homeopath who had no training or experience in performing 
miscarriages. The Court also ruled that the defendant was not 
deserving of being granted probation under the Probation of 
Offenders Act because he was not trained. It did, however, 
reduce his sentence of imprisonment from four years to time 
served (two months), while increasing the fine imposed on him. 
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It determined the fine by calculating how much per month would 
be required to care for the deceased woman's child, who would 
otherwise would have been left destitute by her death. Dunng 
the course of its decision, the Court stated that it was not 
expressing any opinion as to the right of any woman to obtain an 
abortion or whether such a right could be read into Article 21 of 
the Indian Constitution. It did note, though, that the Kdian 
legislature had shown concem for the unborn chil in 
formulating India's abortion law. 


INDIA. The Pre-natal Diagnostic Techniques (Regulation and 
Prevention of Misuse) Act, 1994 (Act No. 57 of 1994), 20 
September 1994. (Gazette of India, Extraordinary, Pert I, 
Section I, 20 September 1994, as reproduced in Current Indian 
Statutes, Part 1, 1995, pp. 42-54.) 


The objective of this Act is "to prohibit pre-natal diagnostic 
techniques for determination of [the] sex of the foetus leading to 
female foeticide." The Act provides that "[s]uch abuse of 
techniques is discriminatory against the female sex anc effects 
the dignity and status of women." The Act does the following 
among other things: a) prohibits the misuse of prenatal 
diagnostic techniques for determination of the sex of a fetus, b) 
prohibits the advertisement of such techniques for the detection 
or determination of sex; c) permits and regulates the use of such 
techniques for the detection of specific genetic abnormalities 
and disorders, d) permits the use of such techniques only under 
certain conditions by registered institutions, and e; sets 
punishment for violation of the Act. Major provisions of the Act 
are reproduced in the Appendix to this volume under Section 
240. 


NOTE: On 9 May 1994, the Indian state of Rajasthan enacted 
similar legislation. See Rajasthan Law Times, Vol. 21, 1994, 
Part I, pp. 256-269. The Indian state of Haryana also enacted 


similar legislation in 1994. See the Haryana Regulation >f Use 
of Pre-natal Techniques Ordinance. 


INDIA. WEST BENGAL. The West Bengal Clinical 
Establishments (Amendment) Act, 1992 (Act No 30 of 1992. 
(Current Indian Statutes, Part 9, 1994, pp. 21-24.) 


This Act amends the West Bengal Clinic Establishments Act, 
1950, to increase the regulation by the Government of various 
sorts of clinical establishments. The Act does the following, 
among other things: a) enlarges the range of clinics ccvered by 
the Act specifically to include establishments where women are 
received or accommodated for the purpose of sterilizacion or 
medical termination of pregnancy, b) specifically includes AIDS 
among the diseases from which a patient is suffering that give 
rise to the requirement that a clinical establishment submit an 
immediate report to the authorities; c) requires a clinical 
establishment to submit a monthly report on the number cof cases 
of sterilization of men and women, the particulars of cases of 
medical termination of pregnancies, and the particulars of 
mother and child health care programmes, immimization 
programmes, and any other programmes carried ovt by the 


establishment, d) specifically authorizes Inspectors to enter any 
clinical establishment and seize any document, equipment, or 
other materials that the establishment is not authorized to keep 
under any law in force, e) increases fines and penalties for 
offences under the Act; and f) makes offences under the Act 
"non-bailable." 


IRELAND. Regulation of Information (Services outside the 
State for Termination of Pregnancies) Act, 1995 (Act No. 5 of 
1995), 12 May 1995. (Irish Current Law Statutes Annotated, 
February 1996, pp. 5-[1H[11].) 


This Act prescribes the conditions subject to which certain 
information relating to services lawfully available outside the 
State for the termination of pregnancies and to persons who 
provide such services may be given to individual women or the 
general public in Ireland. The Act gives effect to the Fourteenth 
Amendment to the Constitution, approved in 1992, which 
amended the Irish Constitution to affirm the right to make 
available to the Irish public information on abortion services 
outside Ireland. Major provisions of the Act are reproduced in 
the Appendix to this volume under Section 240. 


NOTE: Before it was adopted, the text of the Act was submitted 
to the Irish Supreme Court to determine whether the Act was 
repugnant to the Irish Constitution. In In the matter of Article 
26 of the Constitution and in the matter of the Regulation of 
Information (Services outside the State for Termination of 
Pregnancies) Bill, the Court ruled that the Bil was not 
repugnant to the Constitution and struck the right balance 
between the rights of the unborn, the rights of mothers, and the 
right to obtain information. It rejected the view that the 
Constitution should be subordinate to natural 

protecting unborn children. See Irish Reports, No. 1, 1995, p. 1. 


NETHERLANDS. Pro Vita v. the Netherlands and the Health 
Insurance Fund, 16 June 1995, Supreme Court. (Nederlands 
Junstenblad, No. 27, Supplement, 14 July 1995, pp. 365-366.) 


The plaintiff pro-life organization sought to prohibit the 
Netherlands Government from providing the Health Insurance 
Fund with funding for reimbursement of the costs of abortions 
and from subsidizing the costs of abortions performed im 
abortion clinics. It argued that performance of an abortion is an 
illegal act and, thus, providing funds for abortions is an illegal 
act. It also claimed that it was impossible to maintain effective 
controls over the performance of abortions in clinics to ensure 
that they were being carried out in accordance with the Abortion 
Law. The Supreme Court rejected these arguments. It ruled 
that abortion is not illegal since there exist legal provisions in 
the Abortion Law allowing abortions to be performed. It also 
held that it would not invalidate the system under which 
abortions are performed merely because it was impossible for 
the State to check in every case in which an abortion was 
performed whether the requirements of the Law were met. It 
reasoned that, by establishing a permit system, the State had 
provided a general legal framework withm which physicians 
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could make medical systems in individual cases, and, thus, that 
the State was required only to ensure that all general legal 
requirements were met. It concluded that it could not invalidate 
the entire system unless the plaintiff could prove that all 
abortion clinics committed illegal acts by performing illegal 
abortions on a continuous basis. In the course of its decision, 
the Court rejected the contention of the plamtiff that the 
provisions af the Abortion Law were contrary to the protection 
of the right to life contained in Article 2 of the European 
Convention on Human Rights. It stated that the protections 
contained in the Convention do not go so far as to prohibit States 
bound by the Convention from establishing legal regulations that 
permit abortions to be performed under specified conditions. 


PORTUGAL. Decree-Law No. 48/95 of 15 March 1995 
approving the Penal Code. (Diário da República, Series 1-A, 
No. 63, 15 March 1995, pp. 1350-1416.) 


Major provisions of this Penal Code are reproduced in the 
Appendix to this volume under Section 240. They deal with 
infanticide, abortion, maltreatment of minors and spouses, sex 
crimes, assisted suicide, family violence, procedures of assisted 
reproduction carried out without consent, prostitution, child 
abuse, transmission of a sexually transmitted disease during a 
sex crime, bigamy, violation of obligations of support, and 
falsification of civil status, among other things. Abortions may 
be performed legally to prevent danger to tbe life or to prevent 
serious and lasting damage to the body or physical or mental 
health of the pregnant women, when the fetus is suffering in an 
incurable form a serious illness or malformation, or in cases 
which the pregnancy resulted from a crime against sexual liberty 
and self-determination. 


REPUBLIC OF KOREA. Pharmaceutical Act, Law No. 1491 
of 13 December 1963. (Current Laws of the Republic of Korea, 
1994, Release No. 28, pp. 3457[42]-3457]76].) 


This Act governs the manufacture and preparation of, and 
expert opinion on, medicines, non-pharmaceutical drugs, 
cosmetics, medical appliances, and sanitary supplies. Among 
other things, it provides that "[no] documents or designs which 
suggest induced abortion shall be used [with respect] to 
medicines or medical supplies." Persons who violate this 
provision are liable to imprisonment for not more than one year 
or a fine not exceeding 3 million Won. 


REPUBLIC OF KOREA. Thc Criminal Code, Law No. 293 
of 18 September 1953. (Current Laws of the Republic of Korea, 
1996, Release No. 35, pp. 761-811[6].) 


Major provisions of this Code are reproduced in the Appendix 
to this volume under Section 240. They deal with abortion, 
abandonment and mistreatment of relatives, child labour, 
kidnapping for marriage, prostitution, and sex offences, among 
other things. Among other things, the Code makes a woman 
who procures her own abortion liable to a penalty of one year's 
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imprisonment or a fine not exceeding two milion Won. 
Medical personnel who procure an abortion with consent are 
liable to two years imprisonment Conditions under which 
abortions may be legally performed are set forth in other laws. 


NOTE: This record takes into consideration amendments made 
to the Criminal Code through Law No. 5057 of 29 December 
1995. 


ROMANIA. Order of 21 August 1992 on the Financing of 
Health Care. (Monitorul Oficial, 28 August 1992, pp. 1-3, as 
summarized in Central and Eastern European Legal Texts, 
Angust 1992, 4 p.) 


This Order is issued under Law No. 81/1992 and sets forth the 
financimg of health care in Romania. Among other things, it 
provides that income from the activities of health care facilities 
includes income derived from the performance of abortions, 
except those performed for medical reasons or upon retirees, the 
unemployed, persons unable to earn income, as well as family 


. members in their care (children, spouses, and students), and 


other categories of persons as established by law. Under the 
Order, most health services are provided free of charge and 
financed by employer contributions to social security. 


SEYCHELLES. An Act (No. 6 of 1994) of 3 June 1994 to 
repeal end reenact the Termination of Pregnancy Act, 198]. 
(Supplertent to Official Gazette, 7 June 1994, pp. 27-31, as 
summarized in International Digest of Health Legislation, Vol. 
47, No. 1, 1996, pp. 35-36.) 


Major provisions of this Act are summarized in the Appendix 
to this volume under Section 240. The Act allows a pregnancy 
to be terminated lawfully within the first twelve weeks of 
pregnancy in cases of risk to life or physical or mental health or 
risk that if a child were born it would be seriously handicapped 
and in cases of incest, rape, defilement, or mental disorder. The 
existence of a medical condition justifying termination of 
pregnancy must be certified by three medical practitioners. 


SOUTH AFRICA. Van Heerden and Another v. Joubert No 
and Another, 19 August 1994, Supreme Court, Appellate 
Division. (South African Law Reports, No. 4, 1994, pp. 793- 
799." 


The appellants were registered nurses in the employ of clinic 
where a child had been delivered stillborn. They opposed the 
attempt of the magistrate to order an inquest to be performed on 
the death of the child, arguing that an inquest could be 
performed only with respect to the death of a person and, since 
the child was stillborn, it was not a person. On appeal, the 
Appellate Division of the South Africa Supreme Court 
overturned a lower court decision dismissing the suit. Looking 
at the text.of the Inquests Act 58 of 1959, under which authority 
the inquesi was to be held, it ruled that the provisions of the Act 
applied only to the death of a "person" and that "person," 
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according to its ordinary literal meaning, did not encompas a 
stillborn child, an unborn child, a viable unborn child, an unton 
human being, or a living fetus. It rejected the argument ther a 
fetus was a "legal person," stating that whatever may be the 
state of current legal opinion, the legislature had no sch 
expansive view of a person in mind when it enacted the Inqu=ts 
Act. 


SOUTH AFRICA. Friedman v. Glicksman, 19 October 1574, 
Supreme Court, Witwatersrand Local Division. (South Afr-—m 
Law Reports, No. 1, March 1996, pp. 1134-1143.) 


The plaintiff, a pregnant woman, entered into an agreerrnt 
with her physician under which he was to advise her whether 
there was a greater risk than normal that she might ha7- a 
potentially abnormal or disabled child in order for her to make 
an informed choice as to whether she would terminate 2er 
pregnancy. After performing tests, her physician erronecesly 
advised her that there was no risk greater than normal cf an 
abnormal or disabled child and she carried the pregnan to 
term. When she discovered that the child was disabled. ahe 
sued the physician seeking damages in her personal capacifs for 
the expenses of maintaining and rearing the child and for f rure 
medical and hospital treatment and damages on behalf o^ her 
child for loss of future earnings as well as general suffer.ng. 
The Supreme Court of South Africa ruled that she could. -eek 
damages on her own behalf for what she had suffered in gring 
birth to a disabled child. It also held, however, that she -uld 
. not seek damages on behalf of the child because her child's Egal 
"personality" commenced only upon its birth, the physician caved 
no duty to the child to give the mother the opportunity to -sbort 
it, and it was impossible to calculate damages-i.e., the differ-nce 
between an impaired life and no life at all. The Court re-ected 
the argument that the agreement between the plaintiff arc her 
physician was against good morals. 


SPAIN. Organic Law No. 10 of 23 November 1995. (Eeletin 
Oficial del Estado, No. 281, 24 November 1995, as reprccuced 
in Aranzadi, Repertorio cronológico de legislación, Wl. 4, 
1995, Item No. 3170, pp. 9137-9212.) 


This Law sets forth Spain's Penal Code. Major provisicrs are 

reproduced in the Appendix to this volume under Sectic- 240. 
They deal with assisted suicide, abortion, sterilization, family 
violence, informed consent, injury to a fetus, the fertilizet-on of 
human eggs for purposes other than procreation, cening, 
performance of procedures of assisted reproduction +thout 
pornography, prostitution, bigamy, alteration of civil tatus, 
filiation, violation of family duties, sex discrimination. :n the 
labour force, and illegal labour migration, among other mings. 
The Law does not set forth the circumstances under which 
abortions may be legally performed. 


SUDAN. The Criminal Act 1991. (Arab Law Quarter, Vol. 
9, No. 1, 1994, pp. 32-80.) 


Major provisions of the Code relating to the following are 
reproduced in the Appendix to this volume under Section 240: 
harming the public health, abortion, abetment of suicide, 
causing the death of a quick unborn child, blood money 
(compensation to the victims of a crime), the penalty of 
retribution, measures that may be applied to juveniles and the 
elderly who have committed crimes, the crime of causing 
another person to lose an organ in the body, adultery, rape, 
incest, gross indecency, prostitution, seduction, false accusation 
of unchastity, the abduction of persons below the age of puberty, 
and kidnapping. Among other things, the Code provides that 
causing the miscarriage of a quick unborn child shall be 
considered to be abortian except when performed to save the 
mother's life, when the pregnancy is the result of rape which has 
occurred not more than 90 days before, or when it is proved that 
the quick unborn child has died m the mother's womb. An adult 
is considered to be a person whose puberty has been established 
by definite natural features and who has attained 15 years of 
age; a person who has reached the age of 18 shall be considered 
an adult even if features of puberty have not appeared. 


NOTE: Provisions of the Code relating to abortion were 
published in Annual Review of Population Law, Vol. 18, 1991, 
pp. 35-36. 


SWEDEN. Act of 18 May 1995 to amend the Abortion Act. 
(An Act to amend the Abortion Act [1974:595], Stockholm, 
Sweden, Ministry of Health and Social Affairs, 1995, 2 p.) 


This Act amends Sweden's Abortion Act to abolish the 

requirement that a woman seeking an abortion between the 
twelfth and eighteenth weeks of pregnancy be subject to a 
special investigation by a social welfare officer. Under the 
amendment, all women seeking abortions at any time during 
pregnancy are to be offered a supportive interview. This 
interview is not obligatory. The Act does not change the fact 
that a woman can obtain an abortion on request before the 
eighteenth week of pregnancy. The amendment takes effect as 
of 1 January 1996. The text of the Abortion Act, as amended, is 
reproduced in the Appendix to this volume under Section 240. 


SWEDEN. Law No. 831 of 8 June 1995 on transplantation, 
etc. (Svensk forfatiningssamling, 22 June 1995, as summarized 
in International Digest of Health Legislation, Vol. 47, No. 1, 
1996, pp. 28-30.) 


This Law sets forth rules governing interventions for the 
removal of organs or other biological materials from the bodies 
of living or deceased persons for the purposes of treating disease 
or a physical injury in another person (transplantation) or for 
other medical purposes. The provisions of the Law do not apply 
to gametes or the organs that produce them. Among other 
things, the Law contains the following section on "tissues from 
aborted fetuses": 


"11. Tissues from aborted fetuses may be used only for medical 
purposes. Before such material can be used, the woman who 


has borne the fetus shall be required to consent thereto. Before 
giving her consent, the woman concerned must be informed of 
the proposed intervention and use that will be made of the 
tissues removed. The removal of tissues referred to in the first 
paragraph shall be subject to authorization by the National 
Board of Health and Welfare. Such authorization shall be 


granted only if there are special grounds to justify it." 


The Law also provides that "[the] decision with regard to the use 
of fetal tissues from an aborted fetus for transplantation or other 
medical purposes may not be taken by the physician who carried 
out the abortion or determined when it should be performed or 
according to what methods." 


SWITZERLAND. NEUENBERG. Regulations of 20 October 
1994 of the State Council (Schweizerische Zeitschrift für 
Strafrecht, Vol. 113, 1995, pp. 417-418.) 


On 20 October 1994, the State Council of the Swiss canton of 
Neuenberg approved Regulations on the termination of 
pregnancy under Article 120 of the Swiss Penal Code. An 
operation terminating a pregnancy may not be performed 
without the approval of the Canton Physician. Upon petition by 
the consulting physician, the Canton Physician must sign a 
certificate; & report on the operation must also be delivered to 
personal facts about the patient may not be made known. 


NOTE: On 20 June 1994, the Ruling Council of the canton of 
Solothurn approved an Ordinance implementing Article 120 of 
the Swiss Penal Code with respect to legally performed 
terminations of pregnancy. In addition to chief physicians in 
state-recognized hospitals and assistant physicians appointed by 
them, all practising physicians are authorized to sign 
certifications for the termination of pregnancy. The physician 
who makes the certification is not allowed to perform the 
operation. A physician cannot be forced to termmate a 
pregnancy except in cases of necessity under Article 120(4) of 
the Penal Code. See Schweizerische Zeitschrift fur Strafrecht, 
Vol. 113, 1995, p. 414. 


TERRITORY OF HONG KONG. R. v. Cheung Kam Kei, 17 
August 1995, Court of Appeal. (Hong Kong Law Digest, 
October 1995, Item No. J39, 2 p.) 


The defendant, a physician, was convicted of the crime of 
using an instrument with intent to procure a miscarriage contrary 
to Section 46 of the Offences against the Person Ordinance. On 
appeal, she argued that the conviction should be overturned 
since an essential mgredient of the charge was that the person 
on whom the abortion was performed should be pregnant and 
that the prosecution had never established this fact in this case. 
The Court of Appeal rejected this argument. Pointing to the 
language of Section 46 of the Offences against the Person 
Ordinance, it ruled that the case turned on whether the 
defendant believed that her patient was pregnant when she 
performed the procedure, not on whether the patient actually 
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was pregnant. It concluded that the jury m the case had properly 
decided this matter and upheld the conviction of the defendant. 


TURKEY. Case No. 93/2301, 13 December 1993, High Court. 
(International Survey of Family Law, 1994, p. 458.) 


This case involved a criminal charge brought against 


had passed. When the baby died before delivery, the physicians 
were charged with negligence amounting to manslaughter 
because they had not immediately acted or adopted appropriate 
measures. On appeal of a lower court ruling convicting the 
physicians of manslaughter, the High Court of Turkey held that 
the physicians could not have committed manslaughter due to 
the fact that the baby was not a person at the time of its death. 
Thszy reasoned that a baby cannot be considered a person until it 
is safely and completely delivered, which the baby was not. The 
Court also pointed out, however, that the physicians could be 
cherged with negligence in the performance of one's duties under 
a different provision of the Criminal Code. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Morrow, Geach and Thomas v. 
D.P.P., Secretary of State for Health and Social Security and 
British Pregnancy Advisory Service, 6 July 1993, High Court. 
(The Criminal Law Review, 1994, pp. 58-61.) 


The appellants were anti-abortion protestors who appealed 
their conviction of violating Section 5(1Xa) of the Public Order 
Act 1986. They had been charged under the Act for 
demonstrating outside a clinic run by the British Pregnancy 
being performed. Among other things, the appellants raised the 
defence of “reasonable conduct" under Section 5(3Xc) of the Act 
(as well as under provisions of the Criminal Justice Act), 
arguing that they believed crimes were being performed in the 
climc and that they were using reasonable force to prevent such 
crimes. The High Court upheld their conviction. It ruled that, 
even admitting that the actions of the appellants were sincere, 
their conduct and the distress that it caused were not justified 
under Section 5(3Xc) of the 1967 Act or under similar 
provisions of the Criminal Justice Act. The Court also upheld 
the denial by the lower court of the appellants' request for the 
production of documents relating to abortions to be performed 
on the day of their arrest, which the appellants believed would 
support their claims about the performance of illegal activities. 
The Court concluded that these documents were irrelevant since 
the defence raised by the appellants was not dependent on proof 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. TYNWALD. Termination of 


Pregnancy (Medical Defences) Act 1995 (Chapter 14 of 1995), 
19 October 1995. (Acts of Tynwald, 1995, pp. 360-367.) 
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may be legally performed on the Isle of Tynwald in the Umed 
Kingdom. Major provisions are reproduced in the Appendi« to 
this volume under Section 240. The Act permits abortior= if 
continuance of the pregnancy would involve a substantial ris to 
the life of the pregnant woman (other than such risk sm is 
normally associated with pregnancy and childbirth) greater Jean 
if the pregnancy were terminated; if necessary to prevent geve 
permanent injury to the physical or mental health of he 
pregnant woman; if there is substantial risk that, if the child 
were born at full term, it would suffer from such physica or 
mental abnormalities as to be unlikely to survive birth, unlikely 
to be capable of maintaining vital functions after birth, or 
seriously handicapped; or if the pregnancy has been caused by 
rape, incest, or indecent assault. 


UNITED STATES OF AMERICA. National Organizcz-on 
for Women, Inc. v. Scheidler, 24 January 1994, Supreme Court. 
(United States Reports, Vol. 510, 1994, pp. 249-265.) 


The petitioners brought an action against a coalition of aati- 

abortion groups alleging that the groups were members = a 
nationwide conspiracy to shut down abortion clinics throuxa a 
pattern of racketeering activity in violation of the Rackezer 
Influenced and Corrupt Organizations Act (RICO). “ey 
claimed that the respondents conspired to use threatenet or 
actual force, violence, or fear to induce clinic emplo--es, 
doctors, and patients to give up their jobs, their right to preise 
medicine, and their right to obtain clinic services, and that "his 
conspiracy injured the clinics' business and property intesests. 
The respondents opposed the suit by arguing that the E ZO 
statute requires that those engaging in a conspiracy be doirz so 
out of a profit-generating motive. In reversing the lower -2urt 
decision, the Supreme Court ruled that there was no such 
requirement in RICO. It based its decision on the languaz- of 
the statute which requires only that the racketeermg enter—ise 
have an effect on interstate or foreign commerce, or the 
congressional statement of findings prefacing the statute, arc on 
the legislative history of the statute. 


NOTE: On 28 April 1995, in Libertad v. Welch, the United 
States Court of Appeals, First Circuit, reversed a lower Durt 
rejection of claims made against anti-abortion groups ou the 
basis of RICO and the Ku Klux Klan Act. It held thet the 
plaintiffs had standing under RICO because they introccced 
ample evidence that the anti-abortion groups were an enterprise 
and that they posed a threat of criminal activity. The Cour- also 
ruled that the plaintiffs had standing to bring civil rights c: ims 
under the "hindrance clause" of the Ku Klux Kian Act since -hey 
had sufficiently established that they had suffered injury-ir—act, 
that the groups’ activities proximately caused their injuries, and 
that the relief that they sought would redress their injuries. The 
"hindrance" clause can be invoked when state law enforcement 
officials are prevented from protecting the constitutional -zhts 
of a protected class of persons. The Court returned the cas=to a 
lower court for further proceedings. See Federal Rep-ter, 
Series 3, Vol. 53, p. 428. 


On 11 April 1994, in Planned Parenthood League of 
Massachusetts, Inc. v. Blake, the Supreme Judicial Court of 
Massachusetts ruled that the Attorney General of the state, an 
abortion clinic, and physicians could bring a suit under the state 
Civil Rights Act seeking a permanent injunction against anti- 
abortion protesters. It concluded that the -conduct of the 
protesters was coercive, creating an actual or potential physical 
confrontation accompanied by threat of harm within the meaning 
of the Civil Rights Act. See North Eastern Reporter, Series 2, 
Vol. 631, p. 985. 


UNITED STATES OF AMERICA. Madsen v. Women's 
Health Center, Inc., 30 June 1994, Supreme Court. (United 
States Reports, Vol. 512, 1994, pp. 753-820.) 


In this case, the Supreme Court ruled on the constitutionality 
of an injunction issued against anti-abortion protesters that 
excluded demonstrators from a 36-foot buffer zone around the 
entrances to a clinic where abortions were performed, the 
driveway to the clinic, and private property to the north and the 
west of the clinic; that restricted excessive noisemaking within 
the earshot of, and the use of "images observable" by, patients 
inside the clinic, that prohibited protesters within a 300-foot 
zone around the clinic from approaching patients and potential 
patients who do not consent to talk, and that created a 300-foot 
buffer zone around the residences of the clinic staff. The 
protesters claimed that the injunction violated their right to 
freedom of speech under the First Amendment to the United 
States Constitution. The Supreme Court held that the 36-foot 
buffer zone around the clinic and driveway and the noise 
restrictions did not burden free speech more than necessary to 
accomplish the government's interests (protecting access to the 
clinic and ensuring the health and well-being of the clinic's 
patients). It reached the opposite conclusion with respect to the 
ban on "images observable," the 36-foot buffer zone around the 
private property next to the clinic, and the 300-foot buffer zone 
around staff residences, which it concluded were overbroad. 
The Court also held that the injunction was content-neutral. In 
its decision, the Court ruled that the government's interest in 
protecting a pregnant woman's freedom to seck lawful medical 
or counselling services, ensuring public safety and order, 

promoting the free flow of traffic on public streets and 
sidewalks, protecting citizens property rights, and assuring 
residential privacy were sufficient to justify an appropriately 
tailored injunction. 


NOTE: In Pro-Choice Network of Western New York v. 
Schenck, 28 September 1995 (Federal Reporter, Series 3, Vol. 
67, p. 377), United States Court of Appeals, Second Circuit, 
upheld the content of an injunction issued against anti-abortion 
protesters. 

In Sabelko v. City of Phoenix, 19 October 1995 (Federal 
Reporter, Series 3, Vol. 68, p. 1169), the Court of Appeals, 


Ninth Circuit, upheld the constitutionality of a city ordinance 
regulating the conduct of demonstrators. 


In Vittitow v. City of Upper Arlington, 12 January 1995 (Federal 


v 


E 


| 


, Series 3, Vol 43, p. E Gantt N 
Sixth Circuit, ruled that the contents of an injunction against 
anti-abortion protesters were unconstitutionally overbroad. 


In Kirkeby v. Furness, 20 April 1995 (Federal Reporter, Series 
3, Vol. 52, p. 772), the Court of Appeals, Eighth Circuit, ruled 
that the District Court should have granted anti-abortion 
isc cog i nrg camraregeapgeeirene 

ordinance restricting residential picketing since the Court had 
grave doubts that the ordinance would pass constitutional 
muster. 


UNITED STATES OF AMERICA. American Life League, 
Inc. v. Reno, 13 February 1995, Court of Appeals, Fourth 
Circuit. (Federal Reporter, Series 3, Vol. 47, 1994, pp. 642- 
656.) 


The plaintiffs were opponents of abortion who challenged the 
constitutionality of the federal Freedom of Access to Clinic 
Entrances Act (FACE), which sets limits on the sorts of 
activities that can be carried out outside clinics by abortion 
opponents. They claimed that the Act violated the Commerce 
Clause of the Constitution in that it was beyond the powers of 
regulation of Congress, violated their First Amendment right to 
free speech, was overbroad and vague, and violated the Free 
Exercise (of religion) Clause of the Constitution. On appeal of a 
lower court decision dismissing the case, the United States 
Court of Appeals, Fourth Circuit, held as follows: a) the statute 
does not violate the Commerce Clause smce Congress rationally 
concluded that violence, threats of force, and physical 
obstructions aimed at persons seeking or providing reproductive 
health services affect interstate commerce, as required by federal 
legislation under the Commerce Clause; b) the statute does not 
violate the right to freedom of speech since the First 
Amendment does not protect the use of force, violence, or 
physical obstruction such as blockage of pedestrian traffic; c) the 
statute is not overbroad since it is narrowly tailored to serve 
substantial government interests such as preventmg violence, 
preserving access to reproductive health services, and protecting 
citizens exercising constitutional rights, even though the statute 
might be applied to some protected expression such as picketing 
(only in the most narrow and justifiable circumstances), d) the 
statute is not unconstitutionally vague; and e) the Free Exercise 
Clause does not shield conduct violating criminal law that 
protects people and property from physical harm. 


NOTE On 29 December 1995, in United States v. Wilson, the 
Court of Appeals, Seventh Circuit, upheld the constitutionality 
of FACE. See Federal Reporter, Series 3, Vol. 73, p. 675. 


On 23 June 1995, in Cheffer v. Reno, the Court of Appeals, 
Eleventh Circuit, upheld the constitutionality of FACE. See 
Federal Reporter, Series 3, Vol. 55, p. 1517. 


UNITED STATES OF AMERICA. Hern v. Beye, 8 June 
1995. Court of Appeals, Tenth Circuit. (Federal Reporter, Series 
3, Vol. 57, 1995, pp. 906-913.) 
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The plaintiffs were physicians and abortion clinics that sought 
to enjoin the defendant from refusing to fund abortions 1n cases 
of rape or incest under the federally funded Medicaid 
programme providing health benefits for low-income persons. 
They claimed that a provision of Colorado's state Constitution 
that prohibited the funding of abortions except when the life of 
the pregnant woman is at stake violated federal law that makes 
funding under the Medicaid programme conditional upon 
fulfilling funding requirements. Under the most recent 
amendment to legislation covering the Medicaid programme, 
funding was required for abortions performed in cases of rape 
and incest. The Court of Appeals upheld a lower court ruling 
that, so long as Colorado accepted. federal funding for its 
Medicaid programme, it could not categorically deny funding for 
specific, medically necessary services. It concluded that such a 
restriction in funding impermissibly discriminated on the basis 
of a palients diagnosis and condition so as to violate the 
statutory requirement to establish reasonable standards for 
determining the extent of medical assistance under Medicaid 
legislation. 


NOTE: In 1995, the following Courts of Appeals reached the 
same conclusion as above: a) Court of Appeals, Fifth Circuit: 
Hope Medical Group for Women v. Edwards (11 September 
1995) (Federal Reporter, Series 3, Vol. 63, p. 418), b) Court of 
Appeals, Eighth Circuit: Little Rock Family Planning Service, 
P.A v. Dalton and Orr v. Nelson (25 July 1995) (Federal 
Reporter, Series 3, Vol. 60, p. 497; and c) Elizabeth Biackwell 
Health Center for Women v. Knoll (25 July 1995) (Federal 
Reporter, Series 3, Vol. 61, p. 170). 


On 15 December 1995, in Women of the State of Minnesota v. 
Gomez, the Supreme Court of Minnesota held that statutes that 
restrict the use of public funds for abortion-related medical 
services, but allow such funds to be used for comprehensive 
childbirth-related medical services, violate a woman's right to 
privacy under the Minnesota Constitution. See North Western 
Reporter, Series 2, Vol. 542, p. 17. 


On 5 May 1995, in Hope v. Perales, the Court of Appeals of 
New York ruled that state legislation providing needy women 
with various pregnancy-related services but not providing 
funding for medically necessary abortions does not violate the 
due process clause, the aid to the needy clause, or the public 
health clause of the New York state Constitution. See North 
Eastern Reporter, Vol. 634, p. 183. 


UNITED STATES OF AMERICA. Jane L. v. Bangerter, 2 
August 1995, Court of Appeals, Tenth Circuit. (Federal 
Reporter, Series 3, Vol. 61, 1995, pp. 1493-1518.) 


The plaintiffs challenged the constitutionality of provisions of 
Utah's 1991 abortion law under the state and federal 
Constititions. They claimed that the following violated a 
waman's privacy right to obtain an abortion: a) provisions 
limiting the availability of abortions after twenty weeks, b) 
exceptions to the law for emergency situations; c) a ban on fetal 
experimentation, and d) post-viability performance of abortion 


48 240 Termination of Pregnancy 


provisions as to the method to be used. The Court of A>peals 
held that the provisions in a) were unconstitutiona and 
unseverable from provisions placing restrictions on abcrtions 
performed before the twentieth week of pregnancy (the 
unconstitutionality of which had not been appealed) because 
they were part of the legislature's purpose of banning abcrtions 
throughout pregnancy. The Court also ruled that the law's 
provisions on emergency situations were constitutional, that the 
ban on fetal experimentation was impermissibly vague because 
it did not clearly demarcate criminal conduct from permitted 
action, and the provisions requiring a physician to perform post- 
viability abortions in a manner that would give the unborr child 
the best chance of survival unless the method would cause grave 
damage to the woman's medical health were unconstitctional 
because they dictated that an unborn child's life must take 
precedence over a woman's health absent a "risk of grave 
damage." 


NOTE: On 10 February 1994, in Fargo Women's Health 
Organization v. Schafer, the Court of Appeals, Eighth C.rcuit, 
held that a requirement that women seeking an abortion be 
provided with certain information twenty-four hours befo-e the 
performance of the abortion were not unconstitutiona. It 
reached the same conclusion with respect to provisions deining 
a "medical and "abortion." See Federal Reporter, 
Series 3, Vol. 18, p. 526. 


On 14 January 1994, in Casey v. Planned Parenthood of 
Southeastern Pennsylvania, the Court of Appeals, Third C-rcuit, 
reversed a lower court judge and refused to reopen the secord 
with respect to a challenge to Pennsylvania's abortion law, 
which, except for spousal notification requirements, had been 
upheld by the United States Supreme Court The pla.ntiffs 
sought to prove that the law unduly burdened the right to 
abortion, the standard set by the Supreme Court in this. case. 
See Federal Reporter, Series 3, Vol. 14, p. 848. 


On 31 August 1995, in Planned Parenthood, Sioux Falls Clinic 
v. Miller, the Court of Appeals, Eighth Circuit, held that the 
mandatory provision of information provisions of South Dekota's 
abortion. law were itutional, but that the follawing 
provisions were not: a) parental notification bypass prov sions 
that did not include a bypass option except in cases of aoused 
and neglected minors; b) criminal penalty provisions that 
mcluded no requirement that the offence be committed 
knowingly, and c) civil penalty provisions making physcians 
strictly liable for reasonable violations of the law commited in 
good faith, which the Court concluded would chil the 
willingness of physicians to perform abortions. See Federal 
Reporter, Series 3, Vol. 63, p. 1452. 


On 24 October 1995, in Causeway Medical Suite v. Ieyous, the 
United States District Court, Eastern District of Louisiana held 
that the parental consent judicial bypass provisiors of 
Louisiana's abortion law were unconstitutional because they 
allowed a judge to deny a bypass to a minor even when the 
minor was sufficiently mature and informed to make a de-ision 
on abortion, imposed no requirement as to the time on which the 
bypass request was to be decided or by which ordered evaltation 


and counselling sessions were to be completed, and mandated 
that the court notify the parents of immature minors if it was 
determined to be in their best interests. See Federal 
Supplement, Vol. 905, p. 360. 


On 30 June 1994, m American Academy of Pediatrics v. 
Lungren, the Court of Appeal, First District, Division 1, of 
California held that a California statute requiring an 
unemancipated minor to obtain parental consent to an abortion 
was unconstitutional under the state's Constitution because, even 
with the judicial bypass provision, the statute would harm their 
health and discriminate in the provision of health care against 
those seeking abortions. See California Reporter, Series 2, Vol. 
32, pp. 546-562. 


On 15 July 1994, in Mahaffey v. Attorney General of Michigan, 
the Michigan Circuit Court, Wayne County, ruled that 
provisions of Michigan's new abortion law requiring the 
provision of information to pregnant women seeking an abortion 
and a twenty-four-hour waiting period before the abortion is 
performed violate provisions of the state Constitution 
guaranteeing the right to privacy, including the right to abortion. 
See West Law, Document No. 394970, 1994. 


UNITED STATES OF AMERICA. Public Law No. 103-259 
of 26 May 1994, Freedom of Access to Clmic Entrances Act of 
1994. (United States Statutes at Large, Vol. 108, 1994, pp. 694- 
697.) 


This Act is designed "to protect and promote the public safety 
and health and activities affecting interstate commerce by 
establishing Federal criminal penalties and civil remedies for 
certain violent, threatening, obstructive and destructive conduct 
that is intended to injure, intimidate or interfere with persons 
seeking to obtain or provide reproductive health services." The 
Act defines “reproductive health services” as “reproductive 
health services provided in a hospital, clinic, physician's office, 
or other facility, and includes medical, surgical, counseling or 
referral services relating to the human reproductive system, 
including services relating to pregnancy or the termination of a 
pregnancy.” Major provisions of the Act are reproduced in the 
Appendix to this volume under Section 240. 


UNITED STATES OF AMERICA. Public Law No. 103-306, 
An Act of 23 August 1994 making appropriations for foreign 
operations, export financing, and related programs for the fiscal 
year ending September 30, 1995, and making supplemental 
appropriations for such programs for the fiscal year ending 
September 30, 1994, and for other purposes. (United States 
Statutes at Large, Vol. 108, 1994, pp. 1608-1658.) 


Among other things, this Act provides that none of the funds 
appropriated to carry out Part I of the Foreign Assistance Act of 
1961, as amended, may be used for the following: a) to pay for 
the performance of abortions as a method of family planning or 
to motivate or coerce any person to practise abortions, b) to pay 
for the performance of involuntary sterilization as a method of 
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any person to undergo sterilization; c) to pay for any biamedical 
research that relates in whole or in part to methods of, or the 


a), b), or c), above. The Act also provides that none of the funds 
made available for population and development assistance be 
made available to any organization or programme that, as 
determined by the President, supports or participates in the 
management of a programme of coercive abortion or involuntary 
sterilization or be used for the performance of abortions as a 
method of family planning or to motivate or coerce any person to 
practise abortions; and, in order to reduce reliance on abortion in 
developing nations, that such funds be made available only to 
voluntary family planing projects that offer either directly or 
through referral to, or information about access to, a broad range 
of family planning methods and services. In this context, no 
applicant for funds shall be discriminated against because of the 
applicant's religious or conscientious commitment to offer only 
natural family planning, and funds shall not be denied for family 
planning assistance that provides, consistent with local law, 
information or counselling about all pregnancy options, 
including abortion. The Act contains a reaffirmation by 
Congress of its commitment to Population Development 
Assistance and to the need for informed voluntary family 
planning, as well as restrictions on the use of funds provided 
under the Act by the United Nations Population Fund for 
activities in China. 


NOTE: Public Law No. 103-334, which makes 

for the operations of the government of the District of Columbia, 
prohibits tbe use of funds appropriated under the Act for any 
abortion except when it is made known to the entity or official to 
which the funds are appropriated that such a procedure is 
necessary to save the life of the mother or that the pregnancy is 
the result of rape or incest. See United States Statutes at Large, 
Vol. 108, 1994, pp. 2588-2589. 


UNITED STATES OF AMERICA. ARKANSAS. An Act of 
13 April 1995 to amend the Vital Statistics Act, Arkansas Code 
section 20-18-101, et seq.; and for other purposes (Act No. 
1254). (Acts of Arkansas, 1995, pp. 6015-6060.) 


This Act completely rewrites the Vital Statistics Act of 
Arkansas. Among other things, it requires each induced 
termination of pregnancy that occurs in the state, regardless of 
the length of gestation, to be reported to the Division of Vital 


Statistics within five days by the person in charge of the 


institution in which the induced termination of pregnancy was 
performed. If the termination of pregnancy is performed outside 
an institution, the attending physician is to prepare and file the 
report. These reports are statistical reports to be used only for 
medical and health purposes and are not to be incorporated into 
the permanent official records of the system of vital statistics. 
Reports shall not include the name or other personal 
identification of the individual having the induced termination of 
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pregnancy. The Act also provides that, prior to the disposition 
of a dead fetus, irrespective of the duration of pregnancy, the 
fimeral director, the person in charge of the institution, or other 
person assuming responsibility for final disposition of the fetus 
shall obtain from the parents authorization for final disposition 
on a form prescribed by the state registrar. “Induced termination 
of pregnancy" is defined by the Act as "the purposeful 
interruption of pregnancy with the intention other than to 
produce a live-bom infant, and which does not result in a live 
birth, except that this definition excludes management of 
prolonged retention of products of conception following fetal 
death." 


NOTE: On 17 May 1995, the state of Kansas enacted legislation 
amending various health provisions of Kansas laws. The Act 
does the following, among other things: a) creates a requirement 
that every person licensed to practise medicine and surgery keep 
a record of all pregnancies lawfully terminated by that person in 
a location other than a medical care facility and every medical 
health care facility keep a record of lawful terminations of 
pregnancy performed in the facility, and submit a yearly written 
repart on them (previously only hospitals were required to keep 
records and submit reports}, b) adds provisions stating that 
information obtained through these reports is to be confidential 
and shall not be disclosed in a manner that would reveal the 
identity of any person or medical care facility that submits the 
report, c) permits such information to be used for statistical 
purposes only, but not so as to identify any county or other area 
of the state in which the termination of pregnancy occurred; d) 
provides that violation of the above confidentiality provisions 
constitutes a misdemeanor and gives rise to civil liability on the 
part of any person or facility whose identity is revealed, e) 
requires a physician attending pregnant women to test, with 
consent, for hepatitis B (previously, testing for syphilis only was 
required), and f) enlarges the definition of "vital statistics" to 
incluce data on induced termination of pregnancy. 


UNITED STATES OF AMERICA. CALIFORNIA. People 
v. Davis, 16 May 1994, Supreme Court. (Pacific Reporter, 
Series 2, Vol. 872, 1994, pp. 591-624.) 


The defendant was charged with murder of a fetus under 
Section 187 of the Penal Code, which criminalizes murder of a 
human being or a fetus, with malice aforethought. In the process 
of robbing a grocery store he had shot a woman who was 
between 23 to 25 weeks pregnant and who subsequently gave 
birth to a stillbom child. On appeal of his conviction, the 
defendant argued that a requirement of the statute was that the 
fetus be viable. The Supreme Court of California rejected this 
argumeat, that, when a mother's privacy interests are 
not at stake (as is the case in abortion), the legislature is free to 
determine whether and at what point a fetus can be protected by 
criminal statutes, at least if the fetus has passed beyond the 
embryonic stage. It held that the legislative history of the statute 
indicated that no fetal viability requirement was intended. 
Nonetheless, the Court upheld a lower court ruling dismissing 
the murder charge since it concluded that the application to the 
defendant of an unprecedented interpretation of Article 187 
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would violate due process principles. 


NOTE: On 14 December 1994, in State of Wisconsin v. Black, 
the Supreme Court of Wisconsin ruled that a person who caused 
the death of an unborn quick child by violently assaulting -ts 
mother could be charged under the "feticide" statute, which had 
been enacted previous to the United States Supreme Court 
decision in Roe v. Wade giving a woman a right to obtain an 
abortion during the first two trimesters of pregnancy. See No-th 
Western Reporter, Series 2, Vol. 526, p. 132. 


On 30 May 1995, In Connor v. Monkem Company, Inc., ihe 
Supreme Court of Missouri ruled that, for the purposes cf Ihe 
state's wrongful death statute, a parent may state a claim for the 
death of an unborn child, even if the child is not viable. 3ee 
South Western Reporter, Series 2, Vol. 898, p. 89. 


On 13 December 1995, in Farley v. Sartin, the Supreme Court 
of Appeals of West Virginia ruled that the term "person" as used 
in the state's wrongful death statute encompasses a non-viable 
unbom child. See South Eastern Reporter, Series 2, Vol. 166, 
p. 522. 


On 20 November 1995, in Chatelain v. Kelley, the Scpreme 
Court of Arkansas ruled that, for the purposes of the state's 
wrongful death statutes, an unborn fetus is not a "person" See 
South Western Reporter, Series 2, Vol. 910, p. 215. 


On 24 August 1995, in Kandel v. White, the Court of Appeals of 
Maryland ruled that a cause of action for wrongful death may 
not be maintained on behalf of a non-vinble fetus. See Atantic 
Reporter, Series 2, Vol. 663, p. 1264. 


On 17 March 1994, in Strzelczyk v. Jett, the Supreme Court of 
Montana ruled that a full-term fetus is a "person" with-n the 
meaning of the wrongful death statute. See Pacific Rerorter, 
Series 2, Vol. 870, p. 730. 


On 28 April 1994, the United States Court of Federa! Claims 
ruled that a married couple is not entitled to claim a “ederal 
income tax ion on their tax return for an 
unborn child. See Family Law Reporter, Vol. 20, 10 Mar 1994, 
p. 1315. 


UNITED STATES OF AMERICA. DELAWARE. Ar Act of 
17 July 1995 to amend Chapter 17, Title 24, and Chzpter 9, 
Title 10 of the Delaware Code relating to notice of abortions 
performed on minors. (Session Laws, 1995, Chapter 238. 7 p.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 240. This Act provides that no 
person may perform an abortion on an unemancipated minor 
(under the age of 16) unless one or both parents, a grardparent, 
a licensed mental health professional (who shall nct be an 
employee of, or under contract to, an abortion provider except 
employees ar contractors of an acute care hospital), or the legal 
guardian of the minor is given notice of the intention tc perform 
the abortion. If the person notified is not a parent or zuardian, 


he or she must inform the minor that the options available to her 
agree that it is in the best interest of the mmor that a waiver of 
the parental notice requirement be granted. A court shall waive 
this notice requirement if the facts establish that the minor is 
mature and well-informed enough to make the abortion decision 
on her own or that it is in her best interest that notification be 
waived. A person who intentionally performs an abortion with 
knowledge that, or in reckless disregard as to whether, the 
person upon whom the abortion has been performed is an 

i minor and who intentionally or knowingly fails 
to conform to the above requirements shall be guilty of a class A 
misdemeanor. The Act also provides that no parent, guardian, 
E CURED eee eee 


continue a pregnancy. 


UNITED STATES OF AMERICA. ILLINOIS. Public Act 
No. 89-18, An Act of 1 June 1995 concerning parental notice of 
abortion. (Laws of the State of Illinois, 1995, pp. 608-621.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 240. The Act prohibits a person 
from knowingly performing an abortion upon a minor (under the 
age of 18) or upon an mcompetent person unless the person has 
given at least forty-eight hours actual notice to an adult family 
member of the pregnant minor or incompetent person and unless 
the person has received a written statement by a referring 
physician certifying that the referring physician has given such 
notice. Notice shall not be required if the minor or incompetent 
person is accompanied by the person who is entitled to notice; 
notice is waived in writing by the person; the attending 
physician certifies in the patient's medical record that a medical 
emergency exists and there is insufficient time to provide the 
required notice; the minor declares in writing that she is the 
victim of sexual abuse, neglect, or physical abuse by an adult 
family member, or notice is waived by a court. A court is to 
waive notice if it finds by a preponderance of the evidence that 
the minor or incompetent person is sufficiently mature and well 
enough informed to decide intelligently whether or not to have 
an abortion or that notification would not be in the best interests 
of that person.  Wilful failure to provide notice makes a 
physician liable to disciplinary action. The Act repeals the 
Illinois Abortion Parental Consent Act of 1977 and the Parental 
Notice of Abortion Act of 1983. 


UNITED STATES OF AMERICA. LOUISIANA. Act No. 1 
of 23August 1994. (Session Law Service, 1994, 4 p.) 


This Act prohibits the use of public funds for, to assist in, or to 
provide facilities for an abortion except when the abortion is 
necessary to prevent the death of the mother. The Act stipulates 
that, if a court renders a decision that the above provision is 
unconstitutional, inconsistent with federal law, or otherwise 
unenforceable, or enjoins the state from enforcing it while 
receiving federal funds pursuant to Title XIX of the federal 
statutes, the provision shall be replaced with one prohibiting the 
use of public funds for abortion except when the abortion is 


> 


< 


performed to save the life of the mother, when the abortion is 
being sought to terminate a pregnancy resulting from an alleged 
act of rape, ar when the abortion is being sought to terminate a 
pregnancy resulting from an alleged act of incest. When an 
abortion is being sought pursuant to the Louisiana Revised Code 
40:1299.34.5 to terminate a pregnancy resulting from an alleged 
act of rape or incest, the victim must report the rape or incest to 
a law enforcement official prior to the abortion unless the 
treating physician certifies in writing that in the physician's 
professional opinion the victim is too physically or 
psychologically incapacitated to make the report. The victim 
must also certify that the pregnancy is the result of rape or 
incest, to be witnessed by the treating physician. 


NOTE: On 28 November 1994, the Department of Human 
Services of the state of New Mexico announced new regulations 
under which the state shall provide Medicaid funding for 
"medically necessary" abortions. Previously abortions were 
fanded only in cases of endangerment to life, rape, and incest. 
Minors will be required to obtain parental consent or a waiver of 
consent from an independent counselor. See Reproductive 
Freedom News, Vol. 3, No. 21, 2 December 1994, p. 6. 


UNITED STATES OF AMERICA. LOUISIANA. Act No. 
648 of 20 June 1995. (Session Law Service, 1995, 6 p.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 240. The Act provides that, except 
in case of medical emergency, a woman seeking an abortion 
must, at least twenty-four hours before the abortion is 
performed, be informed orally and in person by the referring 
physician or the physician who is to perform the abortion of the 
following: a) the name of the performing physician; b) a 
description of the proposed abortion method and of risks 
involved and altematives to the abortion; c) the probable 
gestational age of the unborn child; d) the probable anatomical 
and physiological aspects of the unborn child, e) the medical 
risks associated with carrying the child to term; and f) any need 
for anti-Rh immune globulin therapy. She must also be 
informed (by a qualified person) orally and in person that: a) 
medical assistance benefits are available; b) there are printed 
materials describing the unborn child and listing agencies that 
offer alternatives to abortion; c) the father of the unborn child is 
liable to assist in the support of her child; and d) she is free to 
withhold or withdraw her consent to the abortion without 
affecting her right to future care or treatment or loss of state or 
federally funded benefits to which she might be entitled. She is 
also to be given a copy of the above-mentioned printed materials 
and must sign a form steting that she has received the 
information and materials. ^ Persons who intentionally, 
knowingly, or recklessly fail to comply with the above 
requirements are subject to criminal penalties, professional 
disciplmary action, a civil malpractice action with respect to 
informed consent, and a suit for recovery for the death of an 
unborn child, whether viable or not. 
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UNITED STATES OF AMERICA. MAINE. An Act of 3 
July 1995 to amend the Maine Civil Rights Act. (Laws of the 
State of Maine, 1995, Chapter 417, pp. 785-786.) 


This Act amends the Mame Civil Rights Act to add a new 
Section 4684-B making it an offence for any person, whether or 
not acting under colour of law, to intentionally interfere or 
attempt to intentionally interfere with the exercise or enjoyment 
by any other person of rights secured by the United States 
Corstitution or the law of the United States or of rights secured 
by the Constitution of Maine or laws of the State by anv of the 
following: a) engaging in the physical obstruction of a building; 
b) making or causing repeated telephone calls to a person or a 
building, whether or not conversation ensues, with the intent to 
impede access to a person's or building's telephone lines or 
otherwise disrupt a person's or building's activities; c) activating 
a device or exposing a substance that releases noxious and 
offensive odors within a building; or d) after having been 
ordered by a law enforcement officer to cease such noise, 
intentionally making noise that can be heard within a building 
and with the further intent either: 1) to jeopardize the health of 
persons receiving health services within the building, cr 2) to 
interfere with the safe and effective delivery of those services 


NOTE: On 11 September 1994, the state of California enacted 
legislation adding Section 11414 to the Penal Code. Section 
11414 provides that any person who intentionally harasses the 
child or ward of any other person because of the person's 
employment is guilty of a misdemeanor. A second conviction of 
this crime makes the perpetrator subject to at least five days’ 
imprisonment, and a third or subsequent conviction, to at least 
thirty days' imprisonment. The Act is aimed at preventing the 
haressment of health care service workers. See Legislative 
Service, 1994, Chapter 529, 2 p. 


On 30 September 1994, the state of Califorma enacted 
legislation adding Title 6 (commencing with Section 3427) to 
Part I of Division 4 of the Civil Code. This new Title creates 
the tort of commercial blockade to intentionally prevent ingress 
of ezress to or from a health care facility or to disrupt the normal 
functioning of a health care facility. A person or health care 
facility aggrieved by this sort of action may seek civil damages 
from those who committed the prohibited acts and those acting 
in concert with them. See Legislative Service, 1994, Chapter 
1193, 3 p. 


UNITED STATES OF AMERICA. MONTANA. Parental 
Notice of Abortion Act, 15 April 1995. (Laws and Resolutions 
of the State of Montana, 1995, Chapter 469, pp. 2263-2267.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 240. The Act prohibits a physician 
from performing an abortion on a minor (under the age of 
eighteen) or an incompetent person unless the physician has 
given at least forty-eight hours’ actual notice to one parent or to 
the legal guardian of the pregnant minor or incompetent person. 
Altematively, the referring physician may provide notice. No 
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notice is required if the attending physician certifies n the 
patients medical record that a medical emergency exists and 
there is insufficient time to provide notice, notice is waived in 
writing by the person entitled to notice; or notice is waived by a 
court. Notice is to be waived by a court if it finds by clear and 
convincing evidence that the petitioner is sufficiently mature to 
decide whether to have an abortion or that there is evidexce of 
physical, sexual, or emotional abuse of the petitioner by «re or 
both parents or a guardian or that the notification is not ir the 
best interest of the petitioner. Physicians who violat» this 
prohibition are subject to criminal penalties of impriscament 
and/or a fine and civil penalties for violation of a professional 
obligation. 


NOTE: On 3 Apri 1995, the state of Montana enected 
legislation clarfying that only a physician may perform an 
abortion. See Laws and Resolutions of the State of Moarana, 
1995, Chapter 321, pp. 989-990. 


UNITED STATES OF AMERICA. MONTANA. Wamnen's 


Right-to-Know Act, 26 April 1995. (Laws and Resolutions of 


the State of Montana, 1995, Chapter 566, pp. 3290-3297.) 


Major provisions of this Act are reproduced in the Apoendix 
to this volume under Section 240. The purposes of this Act are 
as follows: a) to ensure that every woman who is considesirg an 
abortion receive compete information on alternatives ard that 
every woman submitting to an abortion do so only after p ving 
informed consent to the abortion procedure; b) to protect wrborn 
children from & woman's uninformed decision to hewc an 
abortion; and c) to reduce the risk that a woman may eest an 
abortion, only to discover later, with devastating psycho ogical 
consequences, that the decision was not fully informed. “c this 
end, the Act requires physicians to present women seeking 
abortions with materials provided by the state con» nig 
information on public and private agencies and services 
available to assist a woman through pregnancy, -uring 
childbirth, and while a woman's child is dependert and 
information on the anatomical and physiological character stics 
of the unborn child at two-week intervals from fertiliza-ion to 
full term. This information must be provided at least twenty- 
four hours before an abortion is performed. Physicians are 
required to report the number of women to whom they provided 
this information and the manner in which it was providsc, the 
number of these who obtained an abortion, and the number of 
abortions performed by the physician. A person who persorms 
an abortion in knowing or reckless violation of these prozsions 
may be sued by the woman upon whom the aborticn was 
performed or attempted, or, if she is a minor, the father or 
grandfather of the unborn child. Such a person is also sulsj2ct to 
professional disciplinary proceedings. 


NOTE: On 26 April 1995, the state of Indiana emacted 
legislation requiring a pregnant woman seeking an abostion to 
be provided with certain information at least eighteer sours 
before the abortion is performed. The information me-t state 
the risks and alternatives to the procedure, the p-obable 
gestational age of the fetus, the medical risks of carrymg the 


fetus to term, medical assistance available if the unborn child is 
carried to term, and the names of adoption agencies, among 
other things. See Acts, 1995, Public Law No. 187-1995, pp. 
3327-3329. 


UNITED STATES OF AMERICA. NORTH CAROLINA. 
An Act of 20 July 1995 to require parental or judicial consent for 
an unemancipated minors abortion. — (Session Laws and 
Resolutions, 1995, Chapter 462, pp. 1318-1321.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 240. The Act provides that no 
physician licensed to practice medicine in North Carolina shall 
perform an abortion on an unemancipated minor (under the age 


- of eighteen) unless the physician first obtains the written 


consent of the minor and of a parent with custody of the minor, 
the legal guardian of the minor, a parent with whom the minor is 
living, or a grandparent with whom the minor has been living for 
at least six months immediately preceding the date of the 
minors written consent. A minor may petition the court for a 
waiver of parental consent if none of the persons fram whom 
consent must be obtained is available within a reasonable time 
and manner, if all of these persons refuse to consent to the 
performance of the abortion, or if the minor chooses not to seek 
consent. Parental consent may be waived 1f the court finds that 
the minor is mature and well-informed enough to make the 
abortion decision on her own, that it would be in the minor's 
best interest that parental consent not be required, or that the 
minor is a victim of rape or of felonious incest under General 
Statutes 14-178. If the petitioner so requests, no summons or 
notice may be served upon her parents or guardian. No cansent 
is required when a medical emergency exists that so complicates 
the pregnancy as to require an immediate abortion. Persons who 
intentionally or knowingly fail to conform to the above shall be 
guilty of a Class 1 misdemeanor. 


NOTE: On 29 June 1995, the state of Louisiana enacted 
legislation amending provisions on parental consent for the 
performance of an abortion on a minor. Section 1299.35.5(B) of 
Title 40 of the revised Statutes, as rewritten, now provides that a 
court may grant a waiver of the parental consent requirement if 
it finds by clear and convincing evidence that the minor is 
sufficiently mature and well enough informed to make the 
decision herself. Prior to granting a waiver, the court may 
require the minor to undergo counselling and evaluation. If the 
court finds that the minor is not sufficiently mature and well 
enough informed, it shall decide whether it is in the best 
interests of the minor to notify her parents. If it so finds, it shall 
reconvene the proceedings with the parents present. If it finds 
that the minor is not competent to make the decision or that it 
would not be in her best interest to notify her parents, it may 
issue an order authorizing the abortion if it finds, by clear and 
convincing evidence, that it is in the best interest of the minor. 
See Acts of the Legislature, 1995, Act No. 1254, pp. 3779-3782. 


UNITED STATES OF AMERICA. OHIO. An Act of 26 
August 1995 to amend section 2305.11 and to enact sections 


2307.51, 2307.52, 2919.15, 2919.16, 2919.17, and 2919.18 of 
the Revised Code. (Session Law Service, 1995, File No. 51, 9 
P.) 


prohibit the performance of post-viability abortions unless that 
physician determines in good faith and in the exercise of 
reasonable medical judgment that the abortion is necessary to 
prevent the death of the pregnant woman or a serious risk of the 
substantial and irreversible impairment of a major bodily 
function of the pregnant woman. Except in situations of medical 
emergency, such an abortion must be performed in a health care 
facility that has, or has access to, appropriate neonatal care; 
must be attended by a second physician who is to take control of, 
provide immediate medical care for, and take all reasonable 
steps necessary to preserve the life and health of the unbom 
human immediately after its expulsion or extraction from the 
pregnant woman; must be approved by a second physician who 
is of the same good faith opinion as the performing physician; 
and must be performed in the manner that provides the best 
opportunity for the unborn human to survive, unless tbe 
physician determines in good faith and in the exercise of 
reasonable medical judgment that the termination of the 
pregnancy in that manner poses a significantly greater risk of the 
death of the pregnant woman or a serious risk of the substantial 
and irreversible impairment of a major bodily function than 
would other available methods of abortion. The Act also 
requires viability testing of an unborn human by a physician who 
intends to perform an abortion on a woman after the beginning 
of her twenty-second week of pregnancy, prohibits the knowing 
performance of a dilation and extraction procedure upon a 
pregnant woman unless all other available abortion procedures 
would pose a greater risk to the health of the pregnant woman 
than the risk posed by the dilation and extraction procedure, and 
authorizes a woman on whom a dilation and extraction 

has been performed or upon whom a post-viability 
abortion has been performed to initiate a civil action for 
compensatory, punitive, and exemplary damages against the 
performing physician. 


UNITED STATES OF AMERICA. SOUTH CAROLINA. 
Act No. 1 of 3 January 1995. (Session Laws, 1995, 8 p.) 


This Act amends the 1976 South Carolina Code to insert a 
new Section 44-41-75, which provides that a facility in which 
any second-trimester or five or more first-trimester abortions are 
performed in a month must be licensed by the department to 
operate as an abortion clinic. The department is to promulgate 
regulations to be met by such facilities. The Act also inserts 
into the Code new Sections relating to the provision of 
information to women seeking abortions. Major portions of 
these Sections are reproduced in the Appendix to this volume 
under Section 240. They provide that, except in cases of 
medical emergency, at least one hour before an abortion is to be 
performed, a woman must be informed of the probable age of 
gestation of the embryo or fetus and must be provided with a 
written form stating that the woman has a right to review printed 
materials that describe fetal development, listing agencies that 
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offer alternatives to abortion, and describing medical assistance 
benefits that may be available for prenatal care, childbirth, and 
neonatal care. This form must be signed by the woman and the 
physician who is to perform the abortion. If the woman is a 
minor, her parent, guardian, grandparent, or person with 
parental authority must sign the form. If she is mentally 
Incompetent, her guardian, husband (if married), or parent (if 
unmarried) must sign the form. A physician who performs an 
abortion when he or she knows or should have known that the 
above provisions have not been complied with commits a 
misdemeanor. 


UNITED STATES OF AMERICA. TENNESSEE. An Act of 
12 June 1995 to amend Tennessee Code Annotated, Section 37- 
10-303 and Section 39-15-202, relative to parental consent for 
abortions on minors. (Public Acts and Resolutions of 
the State of Tennessee, 1995, Chapter 458, p. 799.) 


This Act revives and places in full effect the provisions of 
Tennessee Code Annotated, Section 37-10-301 througb 37-10- 
303, which require parental consent to perform an abortion on a 
minor. Section 37-10-303 of these Sections is amended to 
provide that no person shall perform an abortion on an 
unemancipated minor unless that person obtains the written 
consent of one parent or the legal guardian of the minor. If 
neither a parent or guardian is available, or the party from whom 
consent must be obtained refuses to consent, or the munor 
chooses not to seek consent, then the minor may petition the 
juvenile court for a waiver of the consent requirement. If a 
criminal charge of incest is pending against a parent of such a 
minor, the written consent of such parent is not required. 


NOTE: On 5 April 1994, the state of Kentucky enacted 
legislation amending Kentucky Revised Statutes 311.732(2) to 
provide that the consent of only one parent is required for a 
minor to obtain an abortion (previously, both parents, if 
available) and to remove the requirement that this consent be 
notarized. See Acts of the General Assembly of the 
Commonwealth of Kentucky, 1994, Chapter 253, pp. 664-666. 


ZIMBABWE. S. v. Jasi, 1994, Supreme Court. (Annual 
Survey of South African Law, 1994, pp. 568-569.) 


The issue in this case was what constitutes a "child" fcr the 
purposes of the application of the Zimbabwe Concealment of 
Birth Act of 1974. The Supreme Court of Zimbabwe ruled that 
a "child" is "one that has reached a stage of development 
irrespective of the duration of the pregnancy which makes the 
child capable of being born, that is to say, after separation from 
its mother the child breathes independently whether naturally or 
with the aid of a ventilator." 


ZIMBABWE. S. v. Maposa, 1994, High Court. (Bulletin of 
Zimbabwe Law, No. 3, 1994, Item No. G1012, pp. 36-37.) 


In this case, the High Court of Zimbabwe was asked to review 
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the sentence imposed upon the defendant for the crime of 
abortion The defendant was a student who had induced her 
own abortion during the sixth month of pregnancy, afte- the 
putative father denied responsibility for the child and her mother 
frightened her with threats. She had been given a cautio1 and a 
discharge by the lower court, rather than a more severe sentznce. 
Although the High Court concluded that the defendant was 
obviously distressed and remorseful in court, it held that the 
sentence of a caution and discharge was inappropriate In 
reaching its decision, it noted that the abortion of a fetus was 
originally a capital offence, later becoming punishable by ezile. 
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EUROPEAN UNION. Council Decision No. 94/913/EZ of 15 
December 1994 adopting a specific programme of researca and 
technological developments, including demonstration, in the 
field of biomedicine and health (1994-1998). (Official Jcurral 
of the European Communities, No. L361, 31 December 1994, 
pp. 40-55, as summarized in International Digest of Health 
Legislation, Vol. 46, No. 2, 1995, pp. 163-165.) 


The Annex to this Decision sets forth specific research areas 
to be funded by the European Union from 1994-1998. Among 
these areas are the following: a) pre- and postnatal diagnos.s and 
understanding af the patho-physiology of genetic disease at the 
DNA level, including nongenetic factors and development of 
protocols for risk estimation and for genetic counselling, with an 
emphasis on possible prevention; b) medically assisted 
procreation, including gender selection, preimplantation and 
prenatal diagnosis, research on embryos, use of fetal owarian 
tissue, post-menopausal pregnancy, and sperm and egg donation 
and their possible conservation; c) the end of life, nauding 
palliative care, euthanasia, artificial prolongation of Ife by 
advanced medical techniques, and resuscitation, and d) petient's 
consent: informed consent of the individual for d agnosis, 
therapy, prevention or research, including the comsent of 
vulnerable populations such as prisoners and cozmitively 
impaired persons. The Annex also provides that "[n]o research 
modifying, or seeking to modify, the genetic constitution of 
human beings by alteration of germ cells or of any stage of 
embryo development which may make these alterations 
hereditary, nor research seeking to replace a nucleus of a cell of 
an embryo with a nucleus taken from a cell of any person, 
embryo or subsequent development of an embryo, kucwn as 
cloning, will be carried out." 


AUSTRALIA. NORTHERN TERRITORY. Anti- 
Discrimination Amendment Act 1994 (Act No. 68 of 1994), 15 
December 1994. (Laws of the Northern Territory of Australia, 
1994, pp. 1-2, as summarized in Commonwealth Law Bulletin, 
No. 1, January 1995, p. 29.) 


This Act amends the Anti-Discrimination Act of the Northern 


Territory of Australia to add a new Section 4(8), which provides 
as follows: "8) A reference in this Act to the provision of a 
service does not inchide the carrying out of an artificial 
fertilisation procedure." The purpose of the Amendment is to 
clarify that artificial fertilization procedures are not intended to 
be generally available and to allow clear-cut eligibility criteria to 
be applied in approving the use of these procedures by couples. 
The Amendment ensures that the application of criteria 
excluding certain persons cannot be considered to constitute 
discrimination under the Anti-Discrimination Act. The term 
"artificial fertilisation procedure" is defined by the Amendment 
to include any artificial insemination procedure or any in vitro 
fertilization feature. 


AUSTRALIA. SOUTH AUSTRALIA. Yfantidis v. Jones, 15 
December 1993, Supreme Court (South Australian State 
Reports, Vol. 61, p. 458, as summarized in Australian Legal 
Monthly Digest, March 1995, Item No. 235, p. 42.) 


The appellant was an unmarried women who alleged that she 
was refused the services of a fertility clinic to repair her right 
fallopian tube because she was a single woman. She brought a 
charging discrimination on the basis of marital status in 
contravention of Section 39 of the Equal Opportunity Act, 1984. 
Section 39 makes it unlawful for a person who offers or provides 
services to which the Act applies to discriminate against another 
person on the ground of marital status by refusing or failing to 
perform the service. The Supreme Court reversed the ruling of 
the Equal Opportunity Tribunal that no discrimination had 
occurred because the clinic had a valid reason for refusing to 
perform the surgery: the appellant would not allow her partner to 
be involved in the procedure. It concluded that the marital 
status of the appellant was one reason for the refusal to provide 
the appellant wifh the clinics services. Nonetheless, in its 
decision, the Court stated that the violation by the clinic of the 
Act was technical in nature and raised the question whethez 
exemptions set forth in the Act for artificial insemination and in 
vitro fertilization procedures should not be extended to the 

surgery requested here since such surgery was perhaps 
rudi onn The Court remanded the 
case to the Tribunal for further hearing and determination 


AUSTRALIA. VICTORIA. Treatment Act 1995, 
27 June 1995. (Acts of the Victorian Parliament, Vol. 2, 1995, 
pp. 1515-1666.) 


Major provisions of this Law are reproduced in the Appendix 
to this volume under Section 250. This Act is designed to do the 
following: a) regulate the use of in vitro and other fertilization 
procedures and donor insemination procedures; b) regulate 
access to information about treatment procedures carried out 
under the Act and the Infertility (Medical Procedures) Act 1984; 
c) regulate research using human gametes, zygotes, and 
embryos; d) promote research into the incidence and causes of 
infertility, e) make provisions with respect to surrogacy 
agreements, f) establish the Infertility Treatment Authority and 
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g) repeal the Infertility (Medical Procedures) Act 1984 and 
amend various other Acts. Among other things, the Act does the 
following: a) requires a woman to be married in order to 
undergo treatment and to have the consent of her husband; b) 
prohibits research on embryos that harms the embryo; c) 
prohibits the use in treatment or research of oocytes derived 
from a fetus, d) prohibits procedures involving the gametes of 
dead persons or the use of a zygote or embryo removed from a 
woman's body, e) prohibits cloning, f) prohibits sex selection 
except when necessary to avoid the risk of transmission of a 
genetic abnormality or a disease; and g) prohibits commercial 
surrogate motherhood and renders contracts for such void. 


BRAZIL. Law No. 8974 of 5 January 1995. (Diário Oficial, 
Section I, No. 5, 6 January 1995, pp. 337-339, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 2, 1995, 
pp. 231-232.) 


This Law establishes safety rules and control mechanisms 
governing the application of genetic engineering techniques to 
the production, culture, manipulation, transportation, marketing, 
palace ee ee tiueme tsi 
organisms (GMOs). It is issued for the purposes of protecting 
the life and health of human beings, animals, and plants and for 
safeguarding the environment. The Law prohibits the following 
within the context of activities connected with GMOs: a) any 
genetic manipulation of living organisms or the in vitro 
modification of natural or recombinant DNA/RNA, in violation 
of the provisions of this Law, the genetic manipulation of human 
germ cells, any in vitro intervention involving human genetic 
material, except for the treatment of genetic defects, with due 
respect for ethical principles and the principles of autonomy and 
beneficence and with the prior approval of the National 
Technical Commission on Biosafety, the production, storage, or 
manipulation of human embryos intended to serve as available 
biological materials, and the release or discharge into the 
environment of GMOs in violation of rules established by the 
Technical Commission and set forth in texts made for 
implementation of this Law. Further provisions of the Law deal 
with Internal Biosafety Commissions to be established in 
various entities using genetic engineering techniques or methods 
and penalties, among other things. 


DENMARK. Circular No. 108 of 13 June 1994 of the National 
Board of Health on the notification by physicians of new forms 
of treatment, etc., intended to cause pregnancy. (Ministerial- 
tidende, No. 30, 23 June 1994, pp. 1280-1281, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 1, 1995, 
p. 50.) 


This Circular, issued by the Danish National Board of Health 
in pursuance of the Law on the practice of medicine, provides 
that a physician who wishes to use a new form of treatment 
involving the removal of human oocytes and/or medically 
assisted fertilization with spermatazoa, or who wishes to use a 
new diagnostic method m connection with such treatment, is to 
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notify the Board and the Ethical Council If there is any doubt 
as to the need for such notification, the physician may request 
the Board's advice. The notification is to include, in addition to 
a description of the form of treatment or diagnostic method, any 
information necessary for the evaluation of the advantages and 
the risks of the procedure concerned. 


NOTE: Guidelines No. 109 of 13 June 1994 on the introduction 
of new methods of treatment in the field of procreative 
technology set forth procedures governing notification of new 
forms of treatment for reproductive purposes and the duties of 
physicians with regard to such notification. The Guidelines 
were issued by the National Board of Health and are addressed 
to physicians practicing in Denmark. See Ministerialtidende, 
No. 30, 23 June 1994, pp. 1282-1283, as summarized in 
Interrational Digest of Health Legislation, Vol. 46, No. 1, 1995, 
p. 50. 


FRANCE. Madame X. v. Y., 9 March 1994, Supreme Court, 
First Civil Chamber. (Recueil Dalloz Sirey, No. 13, 1995, 
Jurisprudence pp. 197-201.) 


The parties were the natural parents of a child conceived 
through artificial insemination of the mother with the semen of 
the father. Both were in homosexual relationships and had met 
for the purpose of conceiving a child through an announcement 
in a magazine. Upon the birth of the child, it was recognized by 
its father with no objection from the mother. 

however, the parents entered info a dispute about parental 
authority over the child. The father desired to share parental 
authority, while the mother objected to this arrangement. She 
appeaied the order of the Court of Appeal at Bordeaux giving 
joint parental authority to both parents and extended rights of 
visit and custody to the father. She argued that the agreement 
according to which she and the child's father had conceived the 
child was contrary to the public order, against the interests of 
the child, and a misuse of the procedure of artificial 
insem:nation, and, thus, the father should be prevented from 
exercising authority (over the child) that normally would be the 
mothers. The Supreme Court dismissed the appeal. It ruled 
that, since the father had recognized the child legally and the 
mothe: had not contested this recognition, the determination of 
parental authority over the child should be governed by the 
provisions of Article 374 of the Civil Code (provisions relating 
to the determination of parental authority). It concluded that the 
lower court had been correct in applying the provisions of this 
Article and in concluding that the child would benefit from the 
participation of the father in important decisions about the 
child's life. 


FRANCE. Madame P. v. La Grave Hospital Centre in 
Toulowse, 18 April 1994, Court of Appeal, Toulouse. (a 


Semaine Juridique, Nos. 30-35, 1995, Jurisprudence pp. 301- 
305.) 


The plaintiff was a widow who sued the defendant hospital for 
refusing to implant her with embryos produced using her eggs 
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and her deceased husband's semen and stored in a frozen state at 
the hospital The hospital had refused her request on the ground 
that her husband could not consent to the procedure at the time 
that it would be performed and that she and her husband had 
signed a document directing the hospital to destroy the embryos 
if the marriage was dissolved. She asked the Court to arder the 
hospital to implant the embryos or let another person whom she 
designated implant them. Moreover, she argued that the 
document that she and her husband had signed should be 
ignored since it was contrary to the public order due to its lack 
of respect for human life from conception. The Court of Appeal 
at Toulouse ruled that the contract no longer existed and could 
produce no effect because the marriage had been dissolved by 
the husband's death. It also held that there was nothing in 
French law that made frozen embryos the possessors of rights. Tt 


ordered the embryos destroyed. 


FRANCE. Madame X. v. Y., 7 June 1994, Court of Appeal, 
Bordeaux. (Recueil Dalloz Sirey, No. 8, 1996, Sommaire 
commentés pp. 63-64.) 


The parties were a husband and wife who contested the terms 
of a divorce granted by the lower court on the basis of the shared 
responsibility of the spouses. The Court of Appeal at Bordeaux 
upheld this lower court decision. It ruled that the wife was at 
fault because, for six years she refused to have her sterility 
treated, thus ruling out closer relations between the spouses and 
the ability to have a child. It also held, however, that this 
behaviour did not justify the husband's leaving the marital home 
before he had received authorization from the court. 


NOTE: In Madame X. v. Y., decided on 4 October 1994, the 
Court of Appeal at Montpellier upheld a lower court decision 
that a woman who sought marriage in order to have a child was 
not at fault for the purposes of divorce even if the child was 
conceived during a period of marital troubles. See Recweil 
Dalloz Sirey, No. 8, 1996, Sommaires commentés pp. 63-4. 


On 12 January 1995, the Court of Appeal at Versailles refused 
to grant a husband a divorce based on the alleged steri ity of his 
wife, which he claimed rendered his marriage non-existent. It 
ruled that the ability to procreate is not a condition of civil mar- 
riage since the elderly and sick are allowed to marry. See Revue 
trimestrielle dz droit civil, No. 2, April-June 1995, p. 330. 


FRANCE. Y. v. Madame X., 29 June 1994, Supreme Court, 
First Civil Chamber. (Recueil Dalloz Sirey, No. 42, 1994, 
Jurisprudence pp. 581-582.) 


The plaintiff, who was suffering from sterility, sought to adopt 
& child born as the result of the artificial insemination of a third 
party, Madame Z, with the semen of the plaintiffs husband. 
After the child was born, Madame Z, agreed to give it up for 
adoption to Madame X, who, in the meantime having separated 
from her husband, applied for the adoption to be recognized by 
the court The lower court granted the plamtiff a simple 
adoption (the couple having by this time divorced). On appeal, 


however, the Supreme Court reversed this decision. First, it 
noted that surrogate motherhood contracts were contrary to the 
principle of public order that neither the human body nor 
personality can be disposed of as property. Then it ruled that 
the lower court order declaring the adoption was in violation of 
specific provisions of the Civil Code since the adoption was only 
the final step in the process of execution of a surrogate 
motherhood contract and a corruption of the institution of 
adoption. 


FRANCE. Decision of 27 July 1994, Constitutional Court. 
(Recueil Dalloz Sirey, No. 36, 1995, Sommaires commentés pp. 
299-300.) 


In this case, the Constitutional Court was asked by members 
of the French Parliament to examine the constitutionality of Law 
No. 94-653 of 29 July 1994 on respect for the human body and 
Law No. 94-654 of 29 July 1994 on the donation and use of 
elements and products of the human body, medically assisted 
reproduction, and prenatal diagnosis. The subjects of concern of 
the legislators were, in particuler, provisions of the Laws 
relating to medically assisted procreation, prenatal diagnosis (in 
utero and in vitro), and the prohibition of a tie of filiation 
between a third-party donor and a child born as the result of 
assisted reproduction. With respect to embryos, they claimed 
that the Laws did the following: a) attacked the right to life of 
the embryos by authorizing their destruction and by facilitating 
the voluntary termination of pregnancy by allowing prenatal 
diagnosis procedures to be performed, b) discriminated against 
persons conceived before the promulgation of the Laws and 
those conceived afterwards (the former could be re-implanted or 
given to a third couple, while the latter could not), c) attacked 
respect for the integrity of the person and the human body by 
allowing research on them; and d) disregarded the constitutional 
principle of protecting the genetic heritage of humanity by 
authorizing the selection of this heritage. With respect to 
children, the legislators claimed that the Laws did the following: 
a) called into question family rights (as guaranteed by the 
Preamble to the Constitution) by recognizing a person’s ability 
to have children through the use of the biological material of a 
third-party donor, b) attacked the rights to health and the full 
development of the personality of children born as a result of in 
vitro conception by prohibiting them from knowing their genetic 
identity and their natural parents (in the case of a third-party 
donor), and c) disregarded the principle of personal 
responsibility contamed m Article 1382 of the Civil Code (as 
well as the fundamental principle recognized by the laws of the 
country that, under certam circumstances, a child can discover 
his or her non-marital filiation) by providing that no tie of 
filiation may be established between a third-party donor and the 
child born as a result of assisted reproduction. 


The Constitutional Court rejected these claims and concluded 
as follows: a) the legislature has determined that the principles 
of respect for every human being from the beginning of life and 
equality of treatment do not apply to embryos, it was free to do 
so, as well as to make the opposite choice, since there is no 
constitutional standard on this issue; b) the principles of 


guaranteeing the protection of the genetic heritage of humanity 
and of personal responsibility (Article 1382 of the Civil Code) 
have no constitutional value; c) there is no fundamental 
principle recognized by the laws of the country that allows a 
child to discover his or her non-marital filiation in cases of 
medically assisted procreation, d) the Preamble to the 
Constitution is not an obstacle to the development of a family 
established through the donation of gametes or o^ embryos, e) 
the prohibition of providing means for children conceived 
through medically assisted procreatian to know tbe identity of 
third-party donors does not constitute an attack on the protection 
of health; and f) the authorization of prenatal diagnosis does not 
provide a new circumstance for the voluntary interruption of 
pregnancy. The Court also rejected a challenge to the provision 
by the Law of special powers of advice (pouvoir d'avis) in this 
area to the National Council of Medicine and Biology of 
Reproduction 


FRANCE. Law No. 94-654 of 29 July 1994 on the donation 
and use of elements and products of the human bcdy, medically 
assisted procreation, and prenatal diagnosis. (Journal officiel de 
la République francaise, No. 175, 30 July 1994, pp. 11060- 
11068, as translated in International Digest of Health 
Legislation, Vol. 45, No. 4, 1994, pp. 473-482.) 


Health Code new sections dealing with various aspects of 
medically assisted procreation. Included within the definition of 

assisted procreation procedures are in vitro 
fertilization, embryo transfer, artificial inseminaion, and any 
procedure that enables procreation outside the nstural process. 
The Law allows medically assisted procreation to be used only 
by consenting couples who are alive and of reproductive age and 
who are married or are able to prove that they have lived 
together for at least two years. Reproductive materials of third 
parties may be used only in exceptional circumstances and 
subject to a decision by a judicial authority. Human embryos 
may not be used for commercial or industrial services, in vitro 
conception of human embryos for the purpose of research or 
study is prohibited; and experimentation on human embryos is 
prohibited. Prenatal diagnosis may be carried out only to 
determine if a couple is very likely to give birth to a child 
suffering from a particularly serious genetic diseases recognized 
as incurable at the time of diagnosis. Major provisions of the 
Law are translated in the Appendix to this volume under Section 
250. 


FRANCE. Law No. 94-653 of 29 July 1994 on respect for the 
human body. (Journal officiel de la République ;rancaise, No. 
175, 30 July 1994, pp. 11056-11059, as summarized in 
International Digest of Health Legislation, Vol. 45, No. 4, 1994, 
pp. 498-500.) 


Major provisions of this Law are summarized in the Appendix 
to this volume under Section 250. The Law does the following, 
among other things: a) prohibits genetic practices aimed at the 
selection of persons; b) prohibits conventions made to confer an 
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inhe-itable value on the human body or its elements or products, 
c) provides that conventions concerning procreation for the 
benefit of a third party are null and void; d) prohibits obtaining 
or arranging to obtain human embryos for payment, e) prohibits 
performing in vitro conception of human embryos for research or 


g) sets forth rules on the filiation of children born as a result of 
assisted reproduction procedures. 


FRANCE. Decree No. 95-223 of 24 February 1995 relating to 
consent to medically assisted procreation and amending the new 
Civil Procedure Code. (Journal officiel de la République 
française, 3 March 1995, p. 3393, as reproduced m Recueil 
Dalioz Strey, No. 12, 1995, Legislation p. 227.) 


This Decree amends the new French Code of Civil Procedure 
to require spouses and cohabitants who wish to make use of 
medically assisted procreation necessitating a third-party donor 
to give their consent before a judge or a notary. Before their 
consent is certified, the judge or notary must explain to them 
that it is impossible for a line of filiation to be established 
between a child resulting from medically assisted procreation 
and the donor, that they are prohibited from contesting the 
filiation of the child unless it can be shown that the child is not 
the zesult of that medically assisted procreation or that consent 
is without effect; circumstances in which consent is without 
effect, and that it is possible to have the paternity of a child 
declared judicially with respect to a person who, after having 
consented to medically assisted procreation, does not recognize 
the child and to bring an action to declare that that person has 
responsibilities with respect to the child. 


FRANCE. Decree No. 95-560 of 6 May 1995 on medically 
assisted procreation activities, and amending the Public Health 
Code (Second Part: Decrees made after consulting the Conseil 
dEtat). (Journal officiel de la République francaise, No. 108, 7 
May 1995, pp. 7363-7366, as summarized in International 
Digzst of Health Legislation, Vol. 46, No. 3, 1995, pp. 334- 
337) 


This Decree is issued under Law No. 94-654 of 29 July 1994 
on the donation and use of elements and products of the human 
body, medically assisted procreation, and prenatal diagnosis. it 
contains sections on the definition of medically assisted 
procreation activities, authorization of practitioners to undertake 
such activities, requirements for the authorization and operation 
of establishments carrying out such activities, records that must 
be kept on couples undergoing such procedures and on donors of 
reproductive materials, duties of establishments storing gametes 
and embryos, registers of gametes and embryos that must be 
kep- by these establishments, the consent of donors, and 
consultations that must be held with donors, among other things. 
Major provisions are summarized in the Appendix to this 
volume under Section 250. 


NOTE: An Order of 2 June 1995 establishes the composition of 
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activities. See Journal officiel de la République francaise, No. 
134, 10 June 1995, p. 8994, as summarized in Internatior.al 
Digest of Health Legislation, Vol. 47, No. 1, 1996, p. 34. 


An Order of 9 January 1995 determines the content of progress 
reports required of clinical laboratories authorized to carry cut 
activities involved in medically assisted procreation. See 
Bulletin officiel du Ministére des Affaires sociales, de la Sar-té 
et de la Ville, as summarized in International Digest of Hea-th 
Legislation, Vol. 46, No. 3, 1995, p. 333. 


Decree No. 95-558 of 6 May 1995 establishes the Natior al 
Commission on Medicine, Reproductive Biology, and Prena-al 
Diagnosis and sets forth the duties of the Commission, amoug 
which are providing reasoned opinions on applications of 
practitioners and establishments wishing to carry out medica ly 
Journal officiel de la République française, No. 108, 7 May 
1995, pp. 7360-7361, as summarized in International Digest of 
Health Legislation, Vol. 46, No. 3, 1995, pp. 333-334. 


GERMANY. Judgment of 30 March 1993, Administratwe 
Court, Munich. (Neue Juristische Wochenschrift, No. 46, 193, 
pp. 3013-3014.) 


The plaintiff was a public worker who sought reimbursement 
for the costs of having the procedures of artificial insemination 
and in vitro fertilization performed. Although she subsequen-ly 
married, at the time of the performance of the procedures sie 
was a single woman living in an established relationship of 
cohabitation. When the defendant employer refused to pay these 
costs on the ground that they were only payable for marred 
women, she brought this suit, arguing that women living in an 
established relationship of cohabitation should be treated the 
same as married women. The Court rejected her suit. Relyirg, 
in part, on a ruling of the Federal Court, it held that the Stete 
has no duty to provide special protection to relationships of 
cohabitation as it does to marriage and the family. It ako 
rejected the plaintiffs argument that, since the costs of an 
abortion considered to be “not illegal” were paid for bcth 
married and unmarried women, the same should apply to he 
costs of artificial insemination. The Court concluded that fhe 
two procedures were not comparable because such an abortion 
would be performed for medical reasons, while procedures of 
assisted reproduction would not. 


NOTE: On 18 January 1994, the High Regional Court in 
Mumster held that payment of the costs of a sterilization were 
dependent only on whether the sterilization was “not illegal," 
not on further conditions, such as the existence of medical 
indications. It distinguished this situation from that of aborticn, 
in which costs were paid for "not illegal" abortions only wien 
there were medical indications for the performance of the 
abortion. See Neue Juristische Wochenschrift, No. 46, 1994, p. 
3030. 


On 5 April 1995, the Regional Social Court in Baden- 
Württemberg held that a gynaecologist could not be reimbursed 
by health msurance for the costs of carrying out thyroid gland 
hormonal treatments because, although these treatments were 
connected with the treatment of sterility, they were outside the 

ist's area of specialization. See Medizinrecht, No. 10, 
1995, p. 419. 


GERMANY. Judgment of 7 October 1993, Federal Labour 
Court. (Medizinrecht, No. 4, 1994, pp. 329-335.) 


The plaintiff was the chief physician in the gynaecological 
department of a Catholic hospital. Under his contract with the 
hospital, he was authorized to act independently so long as he 
complied with the law, including church law, in carrying out his 
practice. Desirmg to undertake homologous artificial 
insemination procedures, he asked the head of the hospital what 
sorts of procedures he would be permitted to perform. The head 
of the hospital replied that he was of the opinion that all such 
procedures were illegal under church law, although he promised 
to consult higher church authorities as to details. In the 
meantime, the plaintiff undertook five such procedures, resulting 
in the immediate termination of his contract by the hospital. He 
sued the hospital, claiming that, under church law, homologous 
Court upheld the decision of the lower court that the termination 
of the employment of the plaintiff was illegal. Although it noted 
that the performance by the plaintiff of the procedures clearly 
violated church law, it held that the head of the hospital was 
under the obligation to consult higher authorities as to the 
precise legality of the proposed procedures under church law. It 
concluded that the head of the hospital was required to give the 
plaintiff a warning before terminating his employment, under 
both civil law and church law. 


GERMANY. Judgment of 3 May 1995. Federal Court. (Newe 
Jurisitische Wochenshrift, No. 31, 1995, pp. 2028-2031.) 


The plaintiffs were two children born to the wife of a man 
incapable of procreation who, by means of written contract, had 
consented to the wife's undergoing heterologous artificial 
insemination in order to bear children. During proceedings 
relating to the breakdown of the marriage, the husband obtained 
a court judgment that the children were not born within the 
marriage. The children, through their mother, sought child 
support payments on the basis of the contract for artificial 
insemination. The Federal Court ruled m favour of the children. 
The Court held that the contract signed by the defendant implied 
a contract to provide support as a biological father would for any 
children born as a result of the contract, although the defendant 
was free to withdraw from the contract any time before the 
artificial insemination was performed, afterwards he could not 
unilaterally abolish his duties towards the children that were 
implied in the contract. Although the Court also noted that, 
once the non-marital status of children is established, the duty to 
provide support, generally ends, it concluded that the situation 
here constituted an exception to this rule since the establishment 


— 


of the non-marital filiation of the children had been achieved 
through the efforts of the husband. 


NOTE: On 12 July 1995, the Federal Court riled that an 
agreement by a husband not to challenge the patermty of a child 
born during the marriage is invalid if the child is born as a result 
of an agreement of the husband for heterologous msemination of 
his wife. This decision reiterates the position taken by the Court 
ina 1983 decision. It does not, however, affect the- Court's prior 
conclusion that such a husband may be required to support a 
child born in these circumstances. See Familie und Recht, No. 
4, 1995, pp. 309-311. 


NETHERLANDS. Law of 16 September 1993 supplementing 
the Penal Code with provisions dealing with the prohibition of 
commercial surrogate motherhood. (Staatsbled van het 
Koninkrijk der Nederlanden, No. 486, 1993, pp. 1-2.) 


This Law prohibits the practice of surrogate motherhood for 
compensation. The text of the Law is reprocuced in the 
Appendix to this volume under Section 250. 


NORWAY. Law No. 56 of 5 August 1994 on the medical use 
of biotechnology. (Norsk Lovtidende, Part I, No. 16, 25 August 
1994, pp. 1336-1341, as translated in Internatioral Digest of 
Health Legislation, Vol. 46, No. 1, 1995, pp. 51-54 ) 


This Law provides as follows: "The purpose of this Law is to 
ensure that the medical application of biotechnolozy is utilized 
in the best interests of human beings in a society ir. which every 
person has his place. This shall take place in keeping with the 
principles of respect for human dignity, humar. rights, and 
personal integrity and without discrimmation on the basis of 
genetic make-up based on ethical norms embodied in our 
Western cultural heritage." The Law contains sections on 
consent, storage and importation of sperm, sperm donors, 
utilization and storage of fertilized eggs, research on fertilized 
eggs, preimplantation diagnosis of fertilized eggs, prenatal 
diagnosis, genetic counselling, the filiation of children born as a 
result of artificial insemination, and information on the sex of a 
fetus derived from prenatal diagnosis, among other things. The 
Act prohibits prenatal sex selection, research on fertilized eggs, 
storage of unfertilized eggs, "artificial fertilization" of a woman 
who is not married or living with a man in a relationship 
comparable to marriage, artificial fertilization of a woman 
without the consent of her husband or partner, extra-carporeal 
fertilization unless either the woman or man is infertile or the 
cause of infertility has not been found or excep. in cases of 
serious hereditary diseases, extra-corporeal fertilization unless 
cared out with the couples own egg and sperm cells, and 
implantation of fertilized eggs in a woman other than the person 
from whom they originated. Major provisions are reproduced in 
the Appendix to this volume under Section 250. 


NOTE: Law No. 52 of 30 June 1995 amends the above Law to 
insert a new Section 2-13, which provides that forms of 
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treatment involving artificial fertilization are subject to approval 
by the Ministry of Health and Social Affairs, based on the 
opinion of the Biotechnology Board. In the case of forms of 
treatment that are already in progress on the Law's entry into 
force, the application for approval is to be submitted within 2 
pericd to be determined by the Government. If the application is 
pending a decision with regard to approval See Norsk 
Lovtidend, Part I, No. 13, 19 July 1995, p. 852, as summarized 
in International Digest of Health Legislation, Vol. 46, No. 4, 
1995, pp. 482-483. 


SWITZERLAND. Chrétienne Health Insurance Office v. the 
Insurance Court of the Canton of Vaud, 13 December 1995, 
Federal Insurance Court. (Praxis des Bundesgerichts, No. 9, 
1996, pp. 723-730.) 


The issue in this case was whether health insurance should 
pay for the costs of homologous artificial inseminstion. The 
plaintiff was an unmarried woman in a stable relationship who 
had undergone various artificial insemination procedures over a 
six-month period. She challenged the refusal of her health 
insurer to pay for these procedures. The 1nsurer's position was 
that the procedures did not constitute therapeutic measures 
under the Federal Law on Sickness and Accident Insurance 
becase they could not cure the plaintiffs sterility. The Federal 
Insurance Court of Switzerland affirmed the decision of the 
lower court that the procedures were covered by health 
insurance. It held that msurance covered not only measures 
designed to cure illness but also therapy and measures that have 
the goal of removing illness-caused secondary impairments. The 
Court ruled that artificial insemination was one such therapy and 
that the insurer was in no position to refuse to cover it if it was 
ordered by a physician. It also ruled that artificial insemination 
met the requirements set forth m the Law for coverage of 
medical measures: it was scientifically recognized, sufficiently 
argument of the msurer that the costs of artificial insemination 
should not be covered in this case because the plaintiff was 
unmarried. It pomted to the guidelines of the Swiss Academy of 
Medical Sciences, which place no obstacle in the way of the use 
of homologous artificial insemination by a couple in a stable 


relationship. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Parental Orders (Human 
Fertilisation and Embryology) Regulations 1994 (Statutory 
Instrument No. 2767 of 1994.) (International Digest of Health 
Legislation, Vol. 46, No. 3, 1995, p. 337.) 


Embryology Act 1990, give effect to the arrangements by which 
a parental order may be obtained under Section 30 of the Act in 
England, Wales, and Northern Ireland. Such an order may be 
gram:ed by a court in respect of a child who is born as a result of 
a surrogacy arrangement and who is the genetic child of at least 
one of the applicants for the parental order. 
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NOTE: The Parental Orders (Human Fertilisation md 
Embryology) (Scotland) Regulations 1994 (Statutory Instrumert 
No. 2804 of 1994) contain similar provisions. These 
Regulations do the following: a) give effect in Scotland to th= 
arrangements by which a parental order in respect of a child 
born as a result of a surrogacy agreement may be obtamed under 
Section 30 of the Act; b) impose a duty on the court to heve 
regard to the welfare of the child; c) make provisions to prevent 
the removal of the child from the applicants while an applicatzon 
is pending, d) provide for registration of parental orders with the 
Registrar General of Scotland, and e) provide for cout 
proceedings to be held in private and for the appointment oZ a 
curator ad litem and reporting officer. See Current Law Yea- 
Book, 1994, p. 1496. 


UNITED STATES OF AMERICA. Health and Hunma 
Services policy of 7 April 1994 for protection of human subjects 
research (Part 46 of Title 45 [Public Welfare] of the United 
States Code of Federal Regulations). (Federal Register, VaL 
59, No. 104, 1 June 1994, p. 28276, as summarized im 
International Digest of Health Legislation, Vol. 45, No. 4, 194, 
pp. 502-503.) 


of the United States Department of Health and Human Services 
(HHS) to rescind the provision requiring prior review and advire 
from an ethical Advisory Board for research applications and 
proposals involving in vitro fertilization (IVF) of human ova as a 
prerequisite to funding by HHS and its components. Toe 
provision was nullified by the National Institutes of Heath 
Revitalization Act of 1993 (see Annual Review of Populatior 
Law, Vol. 20, 1993). The Regulations are being amended to 


involving in vitro fertilization of human ova continue to >e 
required in accordance with other provisions of the Human 
Subjects Protection Regulations. In addition, the Secretary o7 
HHS may still exercise the option of seeking advice from an 
Ethical Advisory Board on ethical issues, including IVF, raised 
by research applications. 


UNITED STATES OF AMERICA. CALIFORNIA 
Moschetta v. Moschetta, 10 June 1994, Court of Appeal, Foust 
District. (Family Law Reporter, Vol. 20, 21 June 1994, pp 
1379-1380.) 


The issue in this case was the enforceability of a surroga-e- 
motherhood contract The parties were a sterile wife and Fer 
husband who entered into an agreement with a woman uncer 
which the woman would be inseminated with the sperm of the 
husband and relinquish all parental rights to the husband upon 
the birth of the resulting child. In return, the husband and w-fe 
agreed to pay the woman $10,000. After the marriage broke 
down, the parties contested the custody of the child, who bad 
been delivered to the husband as called for in tbe contract. The 
Court of Appeals ruled that tbe contract was unenforceatle 
because incompatible with state parentage and adoption statutes 


It also rejected the husband's argument that, under the Uniform 
Parentage Act, his former wife should be considered the child's 
mother. It concluded that the child had no natural, biological, or 
genetic connection with her. The Court, however, did reverse 
the lower court's decision to give joint custody to the husband 
and the genetic motber, returning the case for further consi- 
deration of whether the husband should be given full custody. 


NOTE: On 8 December 1994, in Soos v. Maricopa Cty. 
Superior Court, the Arizona Court of Appeals ruled that a 
statute prohibiting surrogate-parentage contracts violates the 
equal protection guarantees of the state and federal 
Constitutions because it treats biological fathers and biological 
mothers differently. The case involved a child bom from the 
fertilization of a wife's eggs with the sperm of her husband and 
their transfer to the uterus of the surrogate mother. After 
separating, the husband and wife contested the custody of the 
child. See Family Law Reporter, Vol. 21, 20 December 1994, 
pp. 1087-1088. 


On 22 June 1994, in Matter of Adoption of Baby A and Baby B, 
the Oregon Court of Appeals ruled that two children bom under 
a surrogate-motherhood contract could be adopted by the natural 
father of the children and his wife. The surrogate mother had 
not objected to the adoption. See Pacific Reporter, Series 2, 
Vol. 877, p. 107. 


On 14 November 1994, m Belsito v. Clark, the Ohio Court of 
Common Pleas, Summit County, ruled that a husband and wife 
who provide the sperm and egg for the artificially conceived, 
unborn child being carried by the wife's sister are the natural 
and legal parents of the child. See Family Law Reporter, Vol. 
21, 28 February 1995, pp. 1196-1197. 


On 26 January 1995, the New York Supreme Court, Queens 
County, ruled that that the plaintiff was entitled to a declaration 
that she was the mother of twins born to a surrogate implanted 
with the woman's ova after they were fertilized 1n vitro with 
sperm from the woman's husband. See Family Law Reporter, 
Vol. 21, 14 February 1995, p. 1180. 


UNITED STATES OF AMERICA. CALIFORNIA. Kane v. 
Los Angeles Cty. Superior Court, 28 August 1995, Court of 
Appeal, Second District. (Family Law Reporter, Vol. 21, 12 
September 1995, pp. 1512-1513.) 


The parties were the female companion (H) of the deceased, 
who had left fifteen vials of his sperm at a sperm bank shortly 
before his death, and the deceased's children. The children 
contested the order of a Probate Court awarding possession to H 
of three vials of the sperm and ordering that the vials be 
immediately released to H before its decision that H owned the 
vials could be appealed. On appeal of the order for immediate 
release of the vials, the Court of Appeal upheld the probate 
court. It relied on the Probate Court's conclusion that the woman 


would suffer irreparable loss if she did not receive the vials- 


because her chances of becoming pregnant had declined 
markedly since she turned thirty. 


NOTE: The Probate Court had ruled that H was entitled to three 
vials of the sperm on the basis of the deceased's will, which had 
left her 20 per cent of his estate and his authorization before his 
death to the sperm bank where the sperm was held to release the 


sperm to H. 


UNITED STATES OF AMERICA. NEW YORK. 
McDonald v. McDonald, 22 February 1994, Supreme Court, 
Appellate Division, Second Department. (Family Lew Reporter, 
8 March 1994, pp. 1207-1208.) 


The plaintiff was the husband of the defendant, who had given 
birth to twins who were conceived through mixing the sperm of 
the husband with the eggs of a donor and implanting the 
fertilized eggs in the wife's uterus. As part of divorce 
proceedings, the plaintiff sought sole custody of the children on 
the ground that, as the “only genetic and natural parent 
available" to them, his claim to custody was superior to that of 
his wife. The Supreme Court, Appellate Division of New York, 
rejected this argument, holding that the wife was the natural 
mother of the children for the purposes of determining custody, 
even though she was not the "genetic" mother. The Court 
concluded that a woman who intends to procreate and raise the 
resulting child as her own should be considered the natural 
mother. It upheld a lower court ruling that the defendant should 


be given temporary custody of the children. 


NOTE: On 25 May 1994, in Leckie v. Voorhies, the Oregon 
Court of Appeals ruled that a sperm donor who sought to 
establish his parentage expressly and effectively waived any 
entitlement to assert parental rights, including prosecution of a 
filiation claim, when he signed an agreement with the recipients 
stating that he recognized that he would have no paternal nights. 
See Family Law Reporter, Vol. 20, 24 Jane 1994, p. 1373. 


On 30 December 1994, in Levin v. Levin, the Indiana Supreme 
Court ruled that a husband who consents to the artificial 
insemination of his wife with donor sperm is the legal father of 
the resulting child, who is considered to be a “child of the 

iage," and is liable for support payments. See Family Law 
Reporter, Vol. 21, 24 January 1995, p. 1142. 


On the same date, in Straub v. B.M.T. (Todd), the Indiana 
Supreme Court ruled that a man who agreed to impregnate an 
unmarried woman on the condition that she sign a statement 
promising not to seek child support from him must, 
vip pay support. It concluded that the agreement was 

unenforceable and that only if the artificial 
uic iE CE 
be exempt from paying support. See Family Law Reporter, Vol. 
21, 24 January 1995, pp. 1142-1143. 


On 9 June 1994, in Kerns v. Schmidt, the Ohio Court of Appeals 
ruled that a physician who artificially inseminated a married 
woman with donor sperm without first obtaining her husband's 
consent could be sued by the husband for fraud. See Family 
Law Reporter, Vol. 21, 13 December 1994, pp. 1076-1077. 
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Cm 11 August 1994, in Hill v. Hulett, the Colorado Court of 
Appeals, Second Division, ruled that a husband who has orally 
consented to the artificial msemination of his wife with the 
soerm of a donor is collaterally estopped from suing the 
physicians who perfarmed the procedure for negligence because 
they had not required that his consent be in writing. See 
Facific Reporter, Series 2, Vol. 881, p. 460. 


UNITED STATES OF AMERICA. NEW YORK. Kass v. 
Kass, 23 January 1995, Supreme Court, Nassau County. 
(Family Law Reporter, Vol. 21, 14 February 1995, pp. 1172- 
1173.) 


In the process of divorcing her husband, the plaintiff sought 
custody of five frozen pre-embryos created by using her ova and 
the sperm of her husband. The husband opposed her request, 
desiring that the pre-embryos be given to a clinic for research 
purposes. The Supreme Court of New York, Nassau County, 
granted the plaintiff's request. It rejected the argument that the 
Husband had a right to avoid procreation—an argument adopted 
in a Tennessee Supreme Court decision, Davis v. Davis. 
Instead, it ruled that the husband had no greater rights than a 
husband would have in a situation where conception had 
occurred naturally, in such a situation, the husband cannot 
compel or prevent an abortion and loses his rights and control 
aver the procreative process at ejaculation. It concluded that, 
from the moment of conception unti] the fetus is sufficiently 
developed to trigger the state's interest in life, its fate is 
exclusively the mother's, although she must implant the embryos 
in herself within a reasonable time. 


UNITED STATES OF AMERICA. WISCONSIN. Holtzman 
+. Knott (In re H.S.H-K), 13 June 1995, Supreme Court. 
(Family Law Reporter, Vol. 21, 27 June 1995, pp. 1391-1392.) 


The plaintiff was the former long-time lesbian partner of the 
defendant. During their relationship, they agreed that the 
Gefendant would be artificially inseminated and that the two 
would jointly raise the resulting child. After the defendant 
broke off the relationzhip, the plaintiff sought visiting rights 
under Wisconsin's visitation statute, which authorizes a court to 
grant reasonable visitation rights with respect to a child to a 
person who has maintained a relationship similar to a parent- 
Child relationship with the child if deemed to be in the best 
interest of the child. The Wisconsin Supreme Court rejected the 
use of the visitation statute to gain visitation rights, concluding 
that the statute applies only to cases in which a party's marriage 
has been dissolved. However, it ruled that a court has equitable 
power to protect the best interests of a child by ordering such 
Visitation rights. It set forth a four-part test to be used by courts 
to determine whether visitation rights are in the child's best 
interest: these relate to the ability of the woman seeking 
visitation rights to prove that she has a parent-like relationship 
with the child and to demonstrate a "significant triggering event" 
by showing that her former partner has interfered substantially 
with the child's relationship with her. 
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NOTE: On 26 July 1995, in In re Adoption Petition of K.H. and 
R.Z., the Colorado District Court, Boulder City, ruled that two 
women who were in a relationship for ten years could joy 
adopt the two children born to one of the women by mears of 
artificial insemination by an anonymous donor. The Comrt 
concluded that the best interest of the child would be served 3y 
the adoption. See Family Law Reporter, Vol. 21, 26 September 
1995, pp. 1535-1536. 


On 12 December 1994, in In re Adoption by S.M.Y., the Hew 
York Family Court, Kings County, ruled that a woman nay 
petition to adopt her lesbian partner's child, who was borr >y 
means of alternative insemination during their relations, 


without causing termination of the partner's parental rights. Sze 
Family Law Reporter, Vol. 21, 3 January 1995, pp. 1099-110. 


On 1 March 1994, in C.O. v. W.S., the Ohio Court of Comman 
Pleas ruled that a man who was sought out by a woman and her 
female partner to provide her with sperm to become pregrant 
cannot be prevented from supporting and visiting the resul img 
child when the parties agreed that the man was to serve es a 
male role model. See North Eastern Reporter, Series 2, Yal. 
639, p. 523. 


On 17 January 1995, the New Jersey Superior Court, Appel ate 
Division, ruled that an incarcerated husband's constituticnal 
right to procreate does not encompass the requirement “hat 
prison officials cooperate with his effort to artificially 
inseminate his wife. See Family Law Reporter, Vol. 21, 14 
March 1995, pp. 1178-1179. 
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UNITED NATIONS. Convention on Consent to Marrieg:, 
Minimum Age for Marriage and Registration of Marriage, 10 
December 1962. (Multilateral Treaties Deposited with tHe 
Secretary-General, 1996, p. 712.) 


The following countries recently ratified or acceded or 
succeeded to this Convention: a) Bosnia and Herzegovina. 1 
September 1993 (succession), b) Czech Republic, 22 February 
1993 (succession) c) Romania, 2] January 1993; d) SlovaLia, 
28 May 1993 (succession), e) South Africa, 29 January 1953 
(accession), and f) Zimbabwe, 23 November 1994 (accessicn). 
The Convention reaffirms the consensual nature of marriage exd 
requires the parties to establish a minimum age by law anc to 
ensure the registration of marriages. 


NOTE: The following countries succeeded to e 
Convention on the Nationality of Married Women (20 February 
1957): a) Bosnia and Herzegovina, 1 September 1993; b) Czech 
Republic, 22 February 1993; c) Slovakia, 28 May 1993; and c) 
The former Yugoslav Republic of Macedonia, 20 April 199+. 


The Convention provides for the retention by women of their 
nationality upon marriage or dissolution of marriage or when 
their husbands change their nationality. It also contains 
provisions on the naturalization of foreign wives. 


BANGLADESH. Abul Bashar Howlader vs. The State & anr., 
28 June 1994, Supreme Court, Appellate Division. (Bangladesh 
Legal Decisions, Vol. 14, 1994, Appellate Division pp. 185- 
190.) 


The appellant challenged his conviction under the Dowry 
Prohibition Act, 1980, for demanding dowry from the parents of 
bis wife. He claimed that the elements of the crime had not 
been satisfied because the demand for payment did not 
constitute a demand for "dowry" as defined by the Act. He 
argued that the demand was not made "for consideration of the 
marriage," but only after the marriage had been solemnized. 
The Appellate Division of the Supreme Court rejected this 
argument. It held that the demand for property after the 
marriage should be understood to constitute "dowry" for the 
purposes of Article 4 of the Act under the ordinary meaning, 
"dowry*: "property brought by a wife to her husband at marriage 
or vice versa." To support its conclusion, it pointed to language 
in the definition of "dowry" in the Act that allowed for a 
different meaning of the word if the meaning cited above 


produced anything "repugnant in the subject or context." 


NOTE: On 26 February 1994, the High Court Division of the 
Supreme Court reached a similar decision in Ajit Kumar 
Pramanik vs. Bokul Rant Pramanik. See The Dhaka Law 
Reports, Vol. 46, 1994, High Court, pp. 290-291. 


CANADA. 
(Chapter M-4.1 of 1995) 18 May 1995. 
Saskatchewan, Vol. 1, Part 1, 1995, pp. 499-523.) 


SASKATCHEWAN. The Marriage Act, 1995 
(Statutes of 


This Act sets forth rules for the solemnization of marriage in 
Saskatchewan. Prior to being married, a couple must obtain a 
mariage licence. A licence is to be issued afler a fee is paid 
and each of the future spouses has separately made a declaration 
on a form on which are listed the legal prohibitions against 
marriage in Canada due to the parties being related. No licence 
is to be issued to a person under sixteen years old uniess a court 
judge has determined that the age of the person should not 
prohibit the solemnization of the marnage. If a future spouse 18 
under the age of eighteen, he or she must obtain the consent of 
both parents if they are living, or of the surviving parent if one is 
deceased. The consent of one parent is sufficient if a) the other 
parent is a patient in an in-patient mental health facility, or b) 
that parent has legal custody of the minor and the marriage of 
the parents has been dissolved or the parents are living 
separately due to a legal separation, a separation agreement, or 
other limited reasons. If both parents are deceased or if a) above 
applies to the living parent, the consent of a guardian must be 
obtained. Consent may also be granted by a court. A minor at 
the time of marriage may obtain a decree of nullity from a court 
if the required consent has not been obtained, the marriage has 


st 


not been consummated, and the parties have not cohab.ted and 
lived together as husband and wife. A marriage may not be 
declared null if the parties have had sexual intercours= before 
the ceremony. Further provisions of the Act deal "with the 
following, among other things: persons authorized to selemnize 
marriages, the registration of clergy, procedures for ob-aming a 
licence, the presumption of the death of a married person, the 
appointment of marriage commissioners to perform civil 
marriages, and prohibited acts related to the solemnization of 
marriage. 

NOTE: On 21 December 1995, the province of Newfoundland 
enacted the Age of Majority Act (Statutes of the Province of 
Newfoundland, Chapter A-4.2, 1995, p. 1). Under this Act, the 
age of majority is set at nineteen. 


CHILE. Law No. 19335 of 12 September 1994 establ shing the 
system of shared earnings, amending the Civil Code, the Law of 
Civil Marriage, the Penal Code, the Code of Penal Frocedure, 
and other indicated bodies of law. (Diario Oficial, No. 34973, 
23 September 1994, as reproduced in Recopilación ce Leyes y 
Reglamentos, Vol. 106, 1994, pp. 63-75.) 


This Law amends various provisions of Chile's law -elating to 
marnage to equalize the position of spouses if th» spouses 
choose to be governed under a system of shared earn.ngs. The 
regime provides for separation of property during the marriage 
and division of any excess profits at the end of the marriage by 
halves. The Law also contains provisions relating to adultery, 
adoption, support, and the creation of a category 5f "family 
property” for the protection of family members. The Law 
abolishes the crimes of adultery and concubmage. Major 


provisions are reproduced in the Appendix to this volume under 


Section 310. 


CHINA. Regulations of 26 February 1994 or Marriage 
Registration. (New China News Agency Domesic Service 
[Beijing], 26 February 1994, as translated in BBC Summary of 
World Broadcasts, 19 March 1994, Document No. FE/1950/S2, 
6 p.) 


Major provisions of these Regulations are reprodiced in the 
Appendix to this Volume under Section 310. The 3egulations 
are formulated "to ensure marriage based on free choice of 
partners, on monogamy, and on equal rights for the xes." They 
are designed to improve the administration of marriage 
registration, protect the lawful rights and interests o^ the parties 
to a marnage, and deal with violations of law in regard to 
marriage. Topics covered by the Regulations nclude the 
following: a) the requirement that Chinese citizens who marry 
register their marriage; b) the registration of marriages between 
Chinese citizens and foreigners, c) the functions of marriage 
registration administrative offices, d) documents that must be 
produced in order to register a marriage, c) required premarital 
physical examinations; f) the rejection of applications for 
registration when either or both parties have not reached the 
legal age of marriage, when either of the parties does not 


310 Marriage 63 


consent to marriage, when one or both parties are already 
married, when the couple are lineal or collateral relatives by 
blood up to third degree, or when one party is suffering from a 
disease that would not allow marriage or would require a delay 
in marriage, g) the registration of divorces, including the 
submission of a required divorce agreement covering consent to 
the divorce, the care of children, maintenance payments, and 
property division; h) the rejection of applications for divorce 
when orly one party agrees to the divorce, when a divorce 
agreement has not been reached, when one or both parties has 
limited 5r no civil capacity, or when the marriage was not 
registered, i) the registration of remarriage, j) marriage 
registration archives; k) the invalidity of extra-marital unions; 1) 
fraud aad false documents, and m) marriage registration 
certificaces, among other things. 


NOTE: In 1995, the government of Guangdong Province 
approved Implementing Rules for the administration of marriage 
registration. These Rules govern the marriage, divorce, and 
remarriage of Chinese citizens and contain provisions on the 
respons-bilities of officials in charge of marriage registration, 
administration of marriage files, and penalties. See China Law 
& Praccice, Vol. 9, No. 9, 1 November 1995, pp. 10-11. 


DENMARK. Decree of 24 June 1992 on the entry into 
mariage. (Lovtidende, No. 89, 1992, Item No. 563, pp. 2289- 
2294.) 


This Decree sets forth procedures for entering into marriage. 
It contains provisions on forms to be filled out by couples prior 
to marriage in order to obtain a licence; consent procedures for 
minors and incompetent persons, proof of dissolution of 
marriage in the case of second or subsequent marriages; 
submission of objections to marriages, dispensation from 
consent requirements and procedures in these cases; meeting 
marmiaze requirements when either or both partners have a 
foreign citizenship or domicile, including special rules in the 
case of citizens from Nordic countries (Finland, Iceland, 
Norway, and Sweden), certificates of fitness for marriage to be 
used cutside of Denmark, the performance of civil marriages; 
and special rules for entrance into a registered 
Amonz other things, the Decree provides that minors under the 
age of eighteen must have the consent from at least one parent or 
person who has parental custody or official permission (from the 
Statsamt). In the case of registered partnerships, a certificate 
that the requirements for entering the partnership have been met 
can, ebsent special circumstances, only be issued to a partner 
who is not a Danish citizen if that person is legally staying in 
Denmark and has proof thereof. 


EGYPT. Case No. 23 of the 16" Judicial Year, Mr. Taymour 
Moustafa Kamel v. The President, Prime Minister and Others, 
18 March 1995, Supreme Constitutional Court. (Yearbook of 
Islamic and Middle Eastern Law, Vol. 2, 1995, pp. 115-117.) 


The plaintiff in this case challenged the constitutionality of 
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. Section 6 of Article 73 of the Council of States Law, 

promulgated by Decree Law No. 47 of 1972. Section 6 pr-hibits 
a member of the Council of State from marrying a forzigner, 
except when given permission by Presidential Decree in the case 
of a person who is a national of an Arab country. The pzzintiff 
claimed that Section 6 violated constitutional principles o^ 2qual 
opportunity, equal legal protection, and equality of citizens to 
appointment to the public service. The Supreme Constitctional 
Court of Egypt ruled that Section 6 violated the right to marriage 
and the free choice of spouse that are guaranteed within -ticle 
45 of the Constitution, which provides for the inviolabilitvrf the 
private life of the citizen, and within Article 9 - the 
Constitution, which provides that the family is the bas of 
society. It also found violations of Articles of the ConstEation 
providing that the State must abide by the princips of 
safeguarding and protecting morals, that work is a right arc duty 
guaranteed by the State, that employment in the public serwe is 
a right of citizens, and that individual freedom is a naturel -ight 
that may not be violated. It concluded that the Governmert had 
not shown that Article 6 served a vital interest suffictert to 
noted that both Islamic law and international convertions 
relating to civil and political rights, fundamental freedom« and 
elimination of discrimination against women supported its 
decision. 


EL SALVADOR. Decree No. 689 of 20 October 7993, 
Amendments to the Civil Code. (Diario Oficial, Vol. 322 No. 
55, 18 March 1994, pp. 3-4.) 


This Decree amends El Salvadors Civil Code to conform ith . 


changes made by the new Family Code (1993) ~The 
amendments deal with the definition of the terms of "mfnt," 
"impuberate" (below the age of puberty), "adult minor, and 
"minor," the domicile of persons under the authority of pements 
or a guardian; the order of inheritance in cases of intente 
succession; the effect on a child's filiation of the revocatior zf a 
will in which the filiation was acknowledged; and categories of 
persons who are without legal capacity. These latter incde 
adult minors except in cases set by law. 


EL SALVADOR. Decree No. 677 of 22 November 1993, the 
Family Code. (Legislación Familiar, San Salvador, E] Salvar, 
Editorial Jurídical Salvadorena, 1995, pp. 31-121) 


Major provisions of this Code are reproduced in the Appercix 
to this volume under Section 310. They deal with marriage 1nd 
contracting marriage, impediments to marriage, celebratioc of 
E occid, df nolis end reponses uf spo ex 
property regimes in marriage and the dissolution of sch 
regimes, marital agreements, nullity and dissolution of marrizxe, 
spousal and child support, extra-matrimonial unions, filizt on 
and declaration of maternity and paternity, adoption and for=sn 
adoptions, relations between parents and children, guardians-ip, 
the protection and fundamental rights of minors, the health zad 
education of minors, the employment of minors, child abuse, cad 
protection of the elderly Among other things, the Cede 


provides the following: a) the ruling principles of the Code are 
the unity of the family, the equality of rights of men and women, 
the equality of rights of children, and the integral protection of 
minors and persons otherwise incapable, the elderly, and 
mothers when they are solely responsible for the household; b) 
all persons have the right to constitute a family, in conformity 
with the law, c) spouses have equal rights and responsibilities; 
and d) a pregnant woman has a right to receive support from the 
father of the child during pregnancy and for three months after 
delivery, as well as payment of the costs of delivery 


EL SALVADOR. Decree No. 133 of 14 September 1994, the 
Law of Family Procedure. (Diario Oficial, Vol. 324, No. 173, 
20 September 1994, pp. 3-34.) 


This Decree sets forth the Law governing legal proceedings 
under the Family Code of El Salvador. The Law contains 
provisions on the following: the guiding principles of family 
procedure; courts established to deal with family law matters, 
the duties of judges in these courts, parties to proceedings, 
General Family Attorneys acting in each court jurisdiction to 
ensure the interests of the family, minors, the incapacitated, and 
the aged; documentation; means of communication with parties; 
actions taken by judges, the initiation of actions, the 
development and conclusion of proceedings, hearings, special 
provisions relating to divorce and nullity, extra-matrimonial 
unions, interfamily disputes, filiation, minors, the incapacitated, 
and the aged; appeals, and the execution of decisions, among 
other things. 


NOTE: Decree No. 136 of 14 September 1994 (Diario Oficial, 
VoL 324, No. 173, 20 September 1994, pp. 38-39) creates a 
family court system. 


Decree No 134 of 14 September 1994 (Diario Oficial, Vol. 
324, No. 173, 20 September 1994, pp. 35-37) amends the 
Organic Judicial Law to incorporate the court system created by 
Decree No. 136. 


ESTONIA. Family Law Act of 12 October 1994. (Riigi 
Teataja, Part I, No. 75, 1994, p. 1326, as translated m Estonian 
Legislation in Translation, No. 6, June 1997, pp. 49-112.) 


Major provisions of this Family Law Act are reproduced in the 
Appendix to this volume under Section 310. : They deal with the 
following: marriage and the age of marriage (eighteen years, 
with exceptions for minors between the age of fifteen and 
eighteen who have parental consent; the invalidity of 
agreements that restrict the personal rights and freedoms of 
spouses, choice of name by spouses; marital property and 
marital property contracts (a contract may not deny a spouse or 
divorced persons the right to receive maintenance), spousal 
support, including the right of a spouse or divorced spouse to 


petition of one spouse (a court is to find that the contmuation of 
the put ible); ient: filiation: 


Ld 


on 


including the filiation of children born as a result of actificial 
insemination; the equality of rights and duties of children born 
in and out of wedlock, the choice of the names of caildren; 
parental rights and duties (parents have equal rights and duties 
with respect to their children), withdrawal of parental rights, 
child support and support of other family members, child 
custody, adoption; and birth and marriage registration. The Act 
also contains provisions on guardianship. 


NOTE: This summary takes into —— amendments 
made through the Act of 17 April 1997 (Riigi Teataja, Part I, 
No. 35, 1997, p. 538). 


HUNGARY. Decision 14/1995 (11.13) AB of 13 “ebruary 
1995, Constitutional Court. (Magyar Közlöny, No. 20, 13 
March 1995, p. 887, as summarized in Journal of Consaitutional 
Law in Eastern and Central Europe, Vol. 3, No. 1, 199€, p. 24.) 


The issue in this case was the constitutionality of two legal 
provisions relating to family law. The first was Article 10(1) of 
the Act on Marriage, Family, and Guardianship, 1952, which 
provides that "men and women of legal age may get married." 
The second was Article 378/G of the Civil Code, 1959, which 
defines "domestic " as "a woman and a man living 
together in the same household who form an emotmnal and 
economic community outside marriage." The contertion was 
made that these provisions were unconstitutional because, in 
limiting marriage and domestic partnership only to heterosexual 
couples, they violated the constitutional prohibitions against 
discrimination, particularly on the basis of sex. The Court 
rejected this argument with respect to marriage. While it 
acknowledged that more diverse family pattems were 
developing, it concluded that this did not mean that the law was 
required to recognize these patterns; rather it meant that the law 
need only treat men and women equally. Thus, it held that the 
institution of marriage did not need to be made available to 
couples of every kind and that since neither men nor women 
were permitted to marry persons of the same sex, there was no 
discrimination on the basis of sex. The Court, however, 
reached a different conclusion with respect to domestic 
partnership. It reasoned that the law had, in recent years, 
acknowledged and protected a diverse array of domestic 
partnerships outside marriage, such as those between lovers, 
friends, and relatives. It noted that generally the sex of the 
domestic partner was not relevant in these cases, rather it was 
the quality of the emotional and economic reletions that 
mattered. Thus, it held that the general equality previsions of 
the Constitution, which reflected the Constitution's embodiment 
of the right to human dignity, were violated by excluding 
persons of the same sex from entering into domestic 
partnerships. The Court recommended that Parliarrent amend 
the law to recognize such partnerships. It also indiceted that, if 
Parliament did not so act, it would review all legislat on relating 
to domestic partnerships to ensure its conformity with 
constitutional principles of equality. 
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LIBYAN ARAB JAMAHIRIYA. Act No. 22 of 1991. 
(Yearbook of Islamic and Middle Eastern Law, Vol. 1, 1994, p. 
233.) 


This Ac: amends Libya's Marriage and Divorce Act to provide 
that a formal written agreement made by a wife may authorize 
her husband to take a second wife. Under the Act before 
amendmeat, a husband could take a second wife only upon the 
ee 
circumstances of the husband, his health, and financial 
capabilitizs. 


NOTE: Act No. 9/1423 of 1994 amends the Marriage and 
Divorce Act to provide that a man may be authorized to marry 
another woman for serious reasons if either of the following 
conditions is satisfied: a) the wife makes an agreement before 
the competent Summary Court, or b) the Summary Court grants 
permission following a law-suit brought against the first wife. If 
neither condition is satisfied, the marriage shall be declared 
null. In addition, an action for the divorce of the second wife 
may be brought by the first wife in the competent Summary 
Court. 


LIECHTENSTEIN. Law of 22 October 1992 amending the 
Marriage Law. (Liechtensteinisches Landesgesetzblatt, No. 53, 
1 April 1993, pp. 1-19.) 


This Law amends the Marriage Law to equalize the rights and 
duties of spouses in marriage and remove provisions that 
discriminated against wives. Major new provisions include the 
following: a) the spouses can choose which of their family 
names will be their family name, the spouse whose family name 
is not chosen can attach that name to the chosen family name; b) 
the sponses are to determme together the marital home; c) the 
spouses are to support the family, each according to his or her 
own abilities, and are to reach an understanding as to their 
contribution in terms of money, household management, child 
care, or provision of assistance to the profession of the other 
spouse; d) a spouse who contributes to the earnings of the other 
spouse is entitled to compensation; e) a spouse who manages the 
household or cares for the children or who provides assistance in 
the other spouse's profession is entitled to receive an allowance 
for his or her own use, f) each spouse has the authority to 
represent the community for the continuous expenses of the 
household; g) each spouse can enter into legal agreements with 
the otber spouse or third parties; h) a spouse cannot enter into 
rental contracts or dispose of the family home without the 
consent of the other spouse; i) each spouse has a right to obtain 
information from the other spouse about income, property, and 
debts; and j) the spouse who is or is primarily responsible for 
the dissolution of the marriage must pay support to the other if 
the latrer's income is insufficient given the circumstances; 1f both 
spouses are equally responsible, support can be ordered if 
required in the name of faimess. The Law inserts into the 
Marriege Law a new Part I dealing with the division, upon 
dissolwtion of the marriage, of property acquired during the 
marriege. Tbe division is to be made upon the basis of fairness, 
to be determined according to the importance and scope of the 
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contributions of each spouse in the acquisition of -marital 
property. Contributions to the earnings of the other spouse, 
management of the household, and the care and resing of 
children are to be considered as contributions to the marriage. 
The welfare and interests of the children are also xo be 
considered, and a court can order that one spouse be given the 
use of the marital home. The Law authorizes marital ccutracts 
to be entered into by the spouses with respect to -rarital 
property, although not contracts to forego division o? the 
property, except in certain circumstances. 


NETHERLANDS. Law of 2 June 1994 amending Titles 4 and 
5 of the Civil Code and the Law on local administracien of 
personal data. (Staatsblad, No. 405, 1994, pp. 1-5, as 
summarized in International Survey of Family Law, 1€94, p. 
348.) 


This Law has the objective of combatting sham ma-r-ages 
between foreigners and Dutch citizens. Under the Law, a 
foreigner who intends to marry a Dutch citizen is required to 
have a right to residence in the Netherlands or evidence fhat he 
or she has applied for entry to the Netherlands or s not 
intending to reside in the Netherlands. Upon application >~ the 
concerned Minister, a marriage can be declared null and vd as 
a sham transaction and incompatible with the Dutch public crder 
if the intention of the spouses or of one of them ‘wes not 
directed to fulfillment of the obligations flowing from maurige, 
but rather to the acquisition of entry to the Netherlands." 


NOTE: A Decree of 15 July 1994 amends provisions «f the 
Decree on Civil Status to conform to the provisions of the above 
Law. See Staatsblad, No. 571, 1994, pp. 1-5. 


A Law of 7 July 1994 sets forth new general procedures to be 
followed in family law cases. These procedures are 10w 
uniform for all family law cases and are based on procetires 
used in general civil law cases. The Law also gives per=nts 
involved in proceedings for the suspension or terminatior of 
parental rights the new right to request a court to hear ex»ert 
evidence. See Staatsblad, No. 570, 1994, as summarized in The 
International Survey of Family Law, 1994, p. 345. Ihe 
procedures set forth in the Law are linked to those set forh for 
divorce in a Law of 11 June 1992 (Staatsblad, No. 286, 19921. 


A Law of 16 September 1993 sets forth rules on the 
determination of the law governing the legal relationshis»s of 
spouses of different nationalities. See Staatsblad, No. £14, 
1993, pp. 1-2. 


NORWAY. Law No. 47 of 4 July 1991, the Marriage Law. 
(Norsk Lovtidend, Part 1, No. 12, 5 August 1991, pp. 376-426, 
as summarized in Journal of Family Law, Vol. 31, No. 2, P932- 
1993, pp. 410-424.) 


This Law reformulates Norway's Marriage Law. ‘he 
following are the major changes mede by the Law: 


a) Establishment of marriage. The Law abolishes the traditional 
grounds for divorce (adultery, violence, and desertion), except 
for violence. A spouse who wants a divorce will be entitled to 
obtain a separation decree, regardless of the wishes of the other 
spouse, and, after one year, a divorce will be granted. A divorce 
can also be obtained on the grounds of violence, although the 
retention of this ground has been largely maintained in order to 
stress the seriousness of the issue of domestic violence; it is 
expected that it will be little used given the easc of obtaining a 
divorce by merely requesting it. Previously, a divorce was also 
possible on request, without the agreement of both spouses, but 
if a spouse was opposed, the divorce would not be granted for 
two years. 


b) Mediation and counselling. Compulsory mediation is now 
required when a divorce is sought only if there are children 
under the age of sixteen. Previously, mediation was required in 
all cases. The focus of mediation is to be on issues relating to 
children, such as child custody, not the marriage itself. 


c) Economic consequences of separation and divorce. The Law 
authorizes each spouse to keep valuables that he or she 
manifestly had when the marriage was contracted or acquired by 
inheritance or gift during marriage. Previously, such valuables 
were to be divided equally between the spouses upon dissolution 
of the marriage. 


NOTE: The summary of the above Law contained in the Journal 
of Family Law provides a general overview of the entire Law, 
including provisions not materially amended in 1991. 


NORWAY. Law No. 40 of 30 April 1993 on Registered 
Partnership for Homosexual Couples. (Norsk Lovtidend, Part I, 
1993, pp. 361-363, as translated in The International Survey of 
Family Law, 1994, pp. 387-388.) 


Major Sections of this Law reads as follows: 


"Section 1. Two persons of the same sex may register their 
partnership, with the legal consequences which follow from this 
Act. 


Section 2. Chapter 1 of the Marriage Act, concerning the 


registered 

marriage exists. Chapter 2 of the Marriage Act, on verification 
of compliance with conditions for marriage, and Chapter 3 of the 
Marriage Act, on contraction of a marriage and solemnization of 
a marriage, do not apply to the registration of a partnership. A 
partnership may only be registered if one or both of the parties is 
domiciled in the realm and at least one of them has Norwegian 
nationality. Verification of compliance with the conditions and 
the procedure for the registration of partnerships shall take place 
according to rules laid down by the Ministry. 


Section 3. Registration of partnerships has the same legal 
consequences as entering into marriage, with the exceptions 


mentioned in Section 4. The provisions in Norwegian 
legislation dealing with marriage and spouses shall be applied 
correspondingly to registered partnerships and registered 
partners. 


Section 4. The provisions of the Adoption Act concerning 
spouses shall not apply to registered partnerships. 


Section 5. Irrespective of the provision in Section 419a of the 
Civil Procedure Act, actions concerning the dissolution of 
that have been entered into in this 


registered 
country may always be brought before a Norwegian court." 


SPAIN. Law No. 35/1994 of 23 December 1994. (Boletín 
Oficial del Estado, No. 307, 24 December 1994, as reproduced 
in Repertorio Cronológico de Legislación [Aranzadi], Vol. 4, 
1994, Item No. 3496, pp. 9690-9692.) 


This Law amends Article 49 of the Civil Code to provide that 
municipal mayors are authorized to celebrate marriages. 
Previously, they could celebrate mariages only if the 
municipality did not have a judge of first impression of the Civil 
Registry to perform this function. The amendment is designed 
to reinforce the principle of democracy by allowing a 
representative of the populace ordinarily known by a 
municipality's inhabitants to celebrate marriages. 


NOTE: An Instruction of 26 January 1995 of the General 
Directorate of Registers and Notaries sets forth guidelines on the 
celebration of marriages by municipal mayors. See Boletín 
Oficial del Estado, No. 35, 10 February 1995, as reproduced in 
Repertorio Cronológico de Legislación (Aranzadi) Vol. 1, 
1995, Item No. 429, pp. 1354-1355. 


An Instruction of 10 February 1993 of the same General 
Directorate sets forth guidelines on the inscription in the Civil 
Register of marriages celebrated in religious form, including 
under Islamic rites. See Boletín Oficial del Estado, 24 Februaty 
1994, as summarized in Anuario de Derecho Civil, Vol. 46, No. 
2, April-June 1993, pp. 824-825. 


An Instruction of 9 January 1995 of the General Directorate of 
Registries and Notaries sets forth rules on marriage procedures 
when one of the betrothed is a foreigner. The Instruction is 
intended to be used to ensure that a marriage with a foreigner is 
not entered into solely to enable the foreigner to enter and stay 
in Spain. See Boletín Oficial del Estado, No. 21, 25 January 


1995, as reproduced in Repertorio de Legislación 
(Aranzadi), 1995, Item No. 210, pp. 595-596. 


SWEDEN. Registered Partnership (Family Law) Act of 23 June 
1994. (Svensk férfatiningssamling, 1994, No. 1117, pp. 2363- 
2365, as summarized in The International Survey of Family 
Law, 1994, pp. 441-442.) 


Under this Act, two persons of the same sex can have their 
partnership registered. Registration is carried out by a judge of 
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the district court or a person appointed by the county 
administraive board. After such registration, most legal rules 
applicable to marriage will also apply to the partnership. The 
following are exceptions to this general rule: a) the registered 
couple may not have joint custody of a child or adopt a child 
individually or jointly; and b) they may not have access to 
artificial imsemination or fertilization outside the body. 


NOTE: A second Act of 23 June 1994 amends the Marriage 
Code to bring it into conformity with the provisions of the above 
Act. See Svensk forfattningssamling, 1994, No. 1118, p. 2365. 
An Ordinance of 15 November 1994 on registered partnerships 


regulates -he above Act. See Svensk forfattningssamling, 1994, 
No. 1341, pp. 2832-2833. 


SWITZERLAND. Amendment of 7 October 1994 of the Swiss 
Civil Code (lowering of the age of civil majority and marriage, 
maintenance obligations of fathers and mothers) (Recweil 


officiel dzs lois fédérales, No. 14, 11 April 1995, pp. 1126- 
1132.) 


This Act makes the following changes to the Swiss Civil Code: 
a) the age of majority is set at eighteen (Article 14), b) the age 
of marriage is set at eighteen (Article 96), c) Article 156(2) is 
amended to provide that "The personal relations of the spouse 
with children who are not under his or her care, as well as the 
contibution that he or she is required to make for their 
maintenance, shall be regulated according to provisions on the 
effects of filiation; the contribution for maintenance may also be 
continued beyond the age of majority, d) Article 227(2) is 
amended to provide that, "If, at the age of majority, a child does 
not yet kave the appropriate education (formation), his ar her 
parents must, to the extent that circumstances permit, maintain 
him or ber until he or she has acquired such education, sc long 
as it is acquired within a normal period of time," and e) Article 
431 1s amended to provide that “Guardianship of a minor ends at 
the age of majority." Further provisions of the Amendment 
modify ihe Civil Code and various laws to conform to the 
lowering of the age of majority to eighteen Among other things, 
they allow persons who are under the age of twenty, but over 
eighteer, at the time of entry into force of the Law to be adopted 
uncer legal provisions on the adoption of minors, allow persons 
who attain the age of majority as a result of the entry into force 
of ihe Law to bring filiation actions for one years time; and 
provide that support payments set for persons under the age of 
majority before the entry into force of the Law shall continue 
until such persons reach the age of twenty. The Law also 
modifies provisions dealing with special education measures for 
children under the age of twenty who, because of a disability, 
are una»le to attend public school, but who can be educated. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Private International Law 

Provisions} Act 1995 (Chapter 42 of 1995), 8 
November 1995, 


Among other things, this Act provides as follows: "A marriage 
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entered into outside England and Wales between parties r either 
of whom is already married is not void under the law of —agland 
and Wales on the ground that it is entered into unde- a law 
which permits polygamy and that either party is domi ed in 
England and Wales." The Act contains similar, altho xh not 
identical, provisions with respect to the law of Scotland. 


NOTE: The Polygamous Marriages (NI) Order 1995 (S zcutory 
Instrumezit No. 3211 of 1995, Northern Ireland No. 20), makes 
the same provision applicable to Northern Ireland. Or 3 No- 
vember 1994, the United Kingdom enacted the Marries2 Act 
1994 (Chapter 34 of 1994). This Act amends the Marieze Act 
1949 to enable civil marriages to be solemnized on paemises 
approved for the purpose by local authorities and to prowce for 
further cases in which marriages may be so solemnieed in 
registration districts in which neither party resides. 


UNITED STATES OF AMERICA. HAWAIL Act No 217 
of 22 July 1994. (Family Law Reporter, Vol. 20, 2 August 
1994, pp. 2013-2016.) 


The purposes of this Act are to: "1) emphasize that expar ding 
the definitions of ‘sex’ in Article I, Section 5, of the Biewaii 
Constitution and ‘marriage’ in Chapter 572, Hawaii R-rised 
Statutes, is a policy question within the exclusive purv-cw of 
legislative bodies, to wit, the legislature or the constitr 3onal 
convention and not the courts; 2) expressly reiterate the orginal 
intent of the legislature in enacting Section 572-1, Fawat 
Revised Statutes, that that Section, and all of Hawaii's mamiage 
licensing statutes, both originally and presently, are intended to 
apply only to male-female, not same-sex couples, and thz- this 
application of the statute is consistent with Article I, Sect=n 5, 
of the Hawaii Constitution; and 3) understanding that sam =-sex 
relationships do exist A) provide assurances consistent "with 
Article I, Section 4, of the Hawaii Constitution that the leas of 
the State do not prohibit religious organizations from 
solemnizing same-sex relationships, and B) provide fcr the 
establishment of a commission on sexual orientation and ths law 
to conduct a study and present a report of its findings t- the 
legislature prior to the convening of the regular sessie: of 
1995," To this end, the Act amends Section 572-1 and Sec.ion 
572-3 of the Hawaii Revised Statutes to add langmge 
specifically providing that marriages are to take place cnly 
between a man and a woman. The Act also establisbes a 
commission on sexual orientation and the law with the follcwing 
duties: 1) to examine the precise legal and economic bem-fits 
extended to opposite-sex couples, but not to same-sex corp es; 
2) to examine whether substantial public policy reasons ex z- to 
extend such benefits to same-sex couples and the rerzons 
therefor, and 3) to recommend appropriate action to be taken by 
the legislature to extend such benefits to same-sex couples. 


VIET NAM. Decree No. 184-CP of 30 November © 
stipulating the procedure of marriage, adoption of illegitimate 
children, adoption of children, and tutorship of children betwcen 
Vietnamese citizens and foreigners.  (Cóng Báo, Off=al 
Gazette, No. 2, 31 January 1995, pp. 10-20.) 


This Decree sets forth the procedures for the following acts 
when one party is Vietnamese and one is a foreigner: 
registration and recognition of marriages, recognition of the 
adoption of illegitimate children by parents, registration. and 
recognition of the edoption of children, and recognition of 
guardianship. The Decree contains provisions on the duties of 
the Ministry of Justice with respect to these matters, 
applications, required documentation, consideration and 
approval of applications, delivery of children in the case of 
adoption, settlement of complaints and the denunciation and 
handling of violations, and reports and records, among other 
things. The Decree provides that persons subject to the Decree 
seeking to register their marriage must provide medical 
certificates stating that they are not infected with a "venereal 
disease" or HIV and are not mentally ill. 


NOTE: Instruction No. 482-TTg of 8 September 1994 of the 
Prime Minister calls for the organization of a review of eight 
years’ implementation of the 1986 Law on Marriage and the 
Family. The review is responsible for the following: "a) 
evaluating the implementation of the provisions of the Law, 
analyzing the causes of failure to fully and strictly carry out the 
provisions of the Law on Marriage and the Family, and 
analyzing the cause of violations of the Law on Marriage and the 
Family in various localities, b) discovering new problems that 
have cropped up from reality and require that the policy and law 
should be amended and supplemented; paying due attention to 
local practices and the customs of ethnic minorities and making 
specific relevant suggestions, and c) continuing to popularize the 
Law on Marriage and the Family among the people." See Cóng 
Báo, Official Gazette, No. 23, 15 December 1994, pp. 27-28. 


ZIMBABWE. Burial and Cremation Amendment Act (Act No. 
13 of 1994), 1994. (Bulletin of Zimbabwe Law, No. 3, 1994, pp. 
13-14.) 


Cremation Act to make it an offence to dump a body or hinder a 
burial "for the purpose of inducing or compelling the payment of 
any money or property as damages or as marriage consideration 
in respect of the deceased person" The Act sets forth 
presumptions that will be made with respect to such an offence 
and makes provision for the repayment of money or property 
surrendered as a result of such an offence. The Act also makes 
provision for burial by the State when a registrar is satisfied that 
the persons responsible for the burial of the body have failed or 
refused to bury the body within a reasonable time. The costs of 
the burial are recoverable by the State from these persons. 
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BANGLADESH. Md. Hezfur Rahman vs. Shamsun Begum & 
anr., 9 January 1995, Supreme Court, High Court Division. 


$: 


e 


(Bangladesh Legal Decisions, Vol. 15, 1995, High Court pp. 34- 
37.) 


This case involved a dispute between a former husband and 
wife over the amount of maintenance to be paid by the husband 
to the wife and the minor son of the marriage after the husband 
divorced the wife. In holding that a Family Appeals Court was 
wrong in lowering the amount of maintenance determined by the 
Family Court, the High Court Division of the Supreme Court 
took the opportunity to render judgment on the question whether 
a husband was required to pay maintenance to a wife whom he 
had divorced for a period longer than the three-month period of 
"iddat" following divorce. The Court ruled that there was no 
three-month limit on the payment of maintenance in this 
situation. It held that a husband is liable to pay maintenance to 
his divorced wife for an indefinite period until she loses her 
status as a divorcee by remarrying another person. The Court 
based its opinion on its interpretation of verses from the Quran. 


BELGIUM. Law of 30 June 1994 amending Article 931 of the 
Judicial Code and provisions relating to divorce procedure. 
(Moniteur belge, 21 July 1994, as reproduced in Bulletin usuel 
des lois et arrétés, 1994, Item No. 594, pp. 1238-1243, and 
summarized in the following: a) Revue trimestrielle de droit 
civil, No. 3, July-September 1996, pp. 739-740, b) Revue 
régionale de droit, No. 72, October 1994, pp. 614-615; and c) 
Revue de droit international et de droit comparé, No. 3, 1995, 
pp. 263-266.) 


This Law amends Article 931 of the Judicial Code, which 
relates to the hearing of the testimony of children in divorce 
proceedings. The amended Article 931 allows a child who is 
capable of discernment (at least seven years old) to be heard at 
his or her request or at the court's request in all proceedings that 
affect the child, not only in divorce proceedings. A child who 
requests to be heard must be heard unless the court issues a 
decision with reasons as to why the child lacks discernment. 
Major changes made by the Law to divorce procedures include 
the following, among others: 


8) in cases of divorce on a specific ground: the action is 
introduced by a summons not by a three-stage process; the action 
may contain requests for provisional measures concerning the 
spouses and children to be adopted; the attempt to reconcile the 
spouses shall occur only at the request of one of the spouses; the 
judge shall pronounce the divorce rather than authorize it, and 
the clerk shall address the judgment, once it is definitive, to the 
civil status officer who records it; and 


b) in cases of divorce by mutual consent: an inventory of marital 
property is no longer required; preliminary agreements between 
the spouses must contain provisions allowing the revision of 
support payments; the request for divorce is introduced by a 
document signed by both spouses or by at least one notary or 
lawyer, the requirement of two court appearances at three-month 
intervals is abolished; the public prosecutor shall render an 
opinion on the admissibility of the divorce and on the agreement 
made by the spouses in so far as it concerns the couple's 
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children, the judge may propose an amendment to the agreement 
in the irterests of the children; and the judge admits (admet) the 
divorce. The objective of the Law is to simplify and humanize 
divorce procedures 


BELIZE. Family Legislation (Amendment) Act, 1994 (Act No. 
8 of 1994), 18 April 1994. (Government Gazette, 14 May 1994, 
pp. 65-68.) 


This Act amends Belize's Family Maintenance Act to do the 
following. a) increase from fourteen to sixteen the age until 
which £ court can order child maintenance payments to be made, 
and b) increase from $15.00 to $50.00 (Belize) the maximum 
amount of payment to be made per month. The Act also amends 
the Ma-ried Persons (Protection) Act to increase from $50.00 to 
$100.00 the maximum amount that can be ordered paid to a 
spouse and from $20.00 to $50.00 the amount ordered with 
respect to a child. In addition, amendments to the Act increase 
the grounds on which a husband may make application for an 
order under the Áct. These now include cruelty towards the 
husband or the fact that the wife has deserted the husband. — 
Finally, the Act amends the Infants Act to provide that court 
cases trought under the Act shall be heard by the Family Court 
established under the Family Courts Act, unless the context 
otherwise requires. 


BRAZIL. Law No. 8971 of 29 December 1994. (Colecao das 
Leis, Vol. 186, No. 12, Part 2, December 1994.) 


This Law regulates the right of life companions to support and 
inheritance. Under the Law, a person, male or female, who can 
prove that he or she is the companion of a person who is 
judicially separated, divorced, or widowed and who has lived 
with that person for at least five years or has had a child with 
that person may take advantage of the provisions of Law No. 
15478 vf 25 July 1968, so long as the companion has not entered 
into a new union and has shown a state of necessity. Law No. 
15478 authorizes a spouse (and other persons) to bring an action 
for support. The Law also provides that a companion who has 
not entered into a new union is entitled to share in the 
inheri-ance of his or her deceased partner in the following 
amounts: a) usufruct of one quarter of the estate if there are 
children; and b) usufruct of one half of the estate if there are no 
children, but there are ascendants. The companion is entitled to 
inheri: the entire estate if there are neither descendants nor 
ascendants. When the estate consists of property generated by 
activities in which the companion collaborated, he or she is 
entitled to one half of the estate. 


CANADA. Moge v. Moge, 17 December 1992, Supreme Court 
(Dominion Law Reports, Series 4, Vol. 99, 1993, p. 456.) 


The parties were a divorced husband and wife who contested 
the amount of support due the wife some nine years after the 
divorce. During a seven-year separation before the divorce and 
the time after the divorce, the wife had assumed primary 
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responsibility for caring for the three children born ci the 
marriage (with financial support from the husband), as w=! as 
working to supplement the familys income. The huzoand 
argued that support payments to the wife should be ended 
because she had had sufficient time to achieve self-sufficEmcy. 
On appeal of a lower court decision ending support payments, 
the Supreme Court of Canada ruled that the proper factors v-rder 
the Divorce Act 1985 had not been considered by the Ewer 
court in reaching its decision. It pointed out that the lower —curt 
had only considered the factor of promoting self-sufficiency, not 
the other factors set forth in the Act, including the econ-mic 
disadvantages suffered as a result of the breakdown of -he 
marriage and the party who had long-term responsibilit- for 
rearing the children. It concluded that, in enacting the Divo-ce 
Act, Parliament intended not to penalize women financially but 
to promote the equitable sharing of the economic conseque- ces 
of marriage and the breakdown of marriage. It commented -hat 
judicial notice should be taken of the general adverse econsmic 
impact of divorce on women as well as research provi-mng 
reasonable assessments of same of the economic disadvantaces 
incurred and advantages conferred post-divorce. The Court 
reversed the lower court decision, finding that the —fe 
continued to suffer economic hardship, that her long-term 
responsibility for the children born of the marriage ad 
adversely affected her ability to earn an income, and that 33e 
had made conscientious efforts to become self-sufficient. 


NOTE: In Thibaudeau v. R, decided on 25 May 1995, -he 
Canadian Supreme Court ruled that provisions of the Ince-me 
Tax Act allowing a parent paying child support to deduct iat 
support from income for tax purposes and requiring a pareat 
receiving such support to include it as income for tax purpczes 
did not constitute impermissible discrimination  aga—Bt 
separated or divorced custodial parents receiving child support 
in violation of the Canadian Charter of Human Rights ard 
Freedoms. See Canadian Current Law, 1995, Entry 5163. p. 
1577. 


CANADA.  BRITISH COLUMBIA. Family Relatiars 
Amendment Act, 1994 (Chapter 6 of 1994-1995), 2 June 19z«. 
(Statutes, 1995, pp. 39-51.) 


This Act amends British Columbia's Family Relations Act t5 
insert a Part 3.1 on the division of pension entitlements uro1 
divorce. The Act sets forth detailed provisions on how 3 
spouse's share in a pension of the other spouse is to be 
determined for various categories of pensions, including loca 
pension plans and extra-provincial pension plans, as well a3 
rules applicable when a member of a plan dies and when 
spouses make agreements on the division of plans. The Act a ze 
amends provisions dealing with the enforcement of agreemen-5 
made between spouses with respect to the custody of or accesso 
a child by a parent and the maintenance of a child by a parent wu 
of a person by the person's spouse. 

NOTE: On 24 February 1995, the Northwest Territori: 


amended its Maintenance Act to include the definition of = 
"common-law spouse" and provide that, unless an agreement ik 


the contrary has been made, an application for an order for the 
maintenance of a person may not be brought against a common- 
law spouse more than two years after the end of cohabitation. 
Sec An Act to Amend the Maintenance Act (Statutes of the 
Northwest Territories, 1995, Chapter 10, pp. 59-60). 


CANADA. NOVA SCOTIA. Maintenance Enforcement Act 
(Chapter 6 of 1995), 6 February 1995. (Statutes of Nova Scotia, 
1995, pp. 221-260.) 


This Act establishes in Nova Scotia a Director of Maintenance 
Enforcement who is to take all authorized steps to enforce 
maintenance orders made both inside and outside Nova Scotia. 
Every maintenance order made in Nova Scotia is to be filed with 
the Director. These may be enforced by means of garnishment; 
seizure of money in a "deposit account;" seizure and sale of real 
or personal property, filing of a lien against real property, 
ordering information to be provided; suspension of driving 
privileges, apprehension of “payors” who fail to provide 
financial statements or knowingly withhold, mislead, or give 
false information; and, in certain cases, imprisonment. Further 
provisions of the Act deal with personnel appointed by the 
Director, decisions not to enforce orders, enforcement of arrears, 
payment plans, records, confidentiality, examination of “payors” 
by the Director or a court, court powers, applications to vary 
orders, and evidence, among other things. 


NOTE: In 1994-1995, the following Canadian jurisdictions 
amended similar legislation: a) Alberta: Maintenance 
Enforcement Amendment Act, 1994, 1 June 1994 (Statutes of 
Alberta, 1994, Chapter 21, pp. 741-744; b) British Columbia. 
Family Maintenance Enforcement Amendment Act, 1994, 8 Julv 
1994 (Statutes, 1995, Chapter 36, pp. 401-417); c) Manitoba: 
The Maintenance Enforcement (Various Acts Amendment) Act, 
30 June 95 (Statutes of Manitoba, 1995, Chapter 3, pp. 43-75; 
d) Prince Edward Island: An Act to Amend the Maintenance 
Enforcement Act, 30 June 1993 (The Acts of the General 
Assembly of Prince Edward Island, 1993, Chapter 15, pp. 55- 
59}, e) Quebec: Law to facilitate the payment of maintenance 
(Lois de Québec, 1995, Chapter 18, p. 427446), and f) Yukon 
Territory: An Act to Amend the Maintenance and 

Orders Enforcement Act, 3 May 1995 (Statutes of the Yukon, 
1995, Chapter 15, pp. 1-3). 


CANADA. PRINCE EDWARD ISLAND. Family Law Act 
(Chapter 12 of 1995) 4 May 1995. (Acts of the General 
Assembly of Prince Edward Island, 1995, pp. 39-63.) 


This Act governs relations between spouses in Prince Edward 
Island and replaces the Family Law Reform Act 1988. Among 
other things, the Act amends the common law so as to make the 
same law apply equally to married men and married women. To 
that end, a married person has a legal capacity that is 
independent, separate, and distinct from that of his or her spouse 
and shall be accorded legal capacity for all purposes and in all 
respects as if he or she were an unmarried person, including the 
right of tort against his or her spouse. The Act sets forth rules 


for determining the value of family property and fot the division 
of such property upon dissolution of the marriage. In general, 
division is to be made on the basis of the recognition that child 
care, household management, and financial provision are the 
joint responsibilities of the spouses and that equal contribution 
is inherent in their relationship, entitlmg each spouse to the net 
equalization of family properties. Under the Act, both spouses 
have an equal right to possession of the family home and, in 
general, neither spouse may dispose of or encumber an interest 
in that home without the consent of the other spouse. Upon 
motion, a court may make an order for exclusive possession of 
the home in favour of a spouse who has temporary or interim 
custody of a child, taking into consideration the best interest of 
the child, as well as other factors, including any violence 
committed by one spouse against other family members. Every 
spouse has an obligation to provide support for himself or 
herself and for the other spouse, in accordance with need, to the 
extent that he or she is capable. Spouses also have the 
obligation, under the same circumstances, to provide support to 
unmarried children under the age of eighteen and older children 
who are enrolled in a full-time programme of education or who 
are incapable of providing for themselves because of illness, 
disability, or other cause. Upon application, a court may make 
an order for support for dependants. In doing so, it may set 
aside the provisions in any contract that result in 
"unconscionable circumstances." The objectives of an order for 
spousal support are to recognize the economic advantages and 
disadvantages to spouses arising from the relationship or its 
breakdown, to apportion any financial consequences arising 
from the care of a child, to relieve any economic hardship 
arising from the breakdown of the relationship, and to promote 
the econamic self-sufficiency of each spouse. The objectives of 
an order for child support are to recognize that the parents have 
a joint financial obligation to maintain a child and to apportion 
that obligation between the parents according to their abilities to 
perform the obligation. The Act authorizes a man and a woman 
who are married, intending to marry, cohabiting, or intendmg to 
cohabit to enter into domestic contracts with respect to their 
rights and obligations during marriage or after its dissolution— 
with the exception of disposition of the family home. These 
contracts may cover ownership or division of property, support 
obligations, and the right to direct the education and support of 
children. 


EGYPT. Decision of 27 January 1994, Court of Appeal. 
(Praxis des Internationalen Privat- und Verfahrensrechts, No. 5, 
1996, pp. 353-356.) 


The plaintiffs were representatives of the Islamic faith who 
petitioned the court to declare the marriage of spouses A and Y 
dissolved on the ground of apostasy. The plaintiffs claimed that 
the writings of A, who was a teacher of Islamic Studies and 
Rhetoric and had published extensively on Koranic themes, 
indicated that he had fallen from the Islamic faith and thus 
justified dissolution of the marriage since, under Islamic law, a 
Muslim woman could not be married to an apostate. A opposed 
the dissolution of his marriage, arguing that he had not fallen 
from Islam and was a Muslim believer. The Court of Appeal 
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rejected the decision of a lower court and ruled in favour of the 
plaintiffs. It held that a third party can bring a case to dissolve 
the marriage of others, that apostasy from Islam can be 
determired by a court, and that, in this case, the writings of A 
demonstated that he had fallen from Islam. As evidence, the 
court pomted to publications that it concluded showed that A 
denied the truths of the Koran and other holy texts, in particular, 
that Goc was the supreme ruler and that the devil existed, and 
even that the Koran itself was the word of God. The decision 
was appealed by A to the Egyptian Supreme Court. 


FINLAND. Act No.186 of 4 March 1994 on the revision of the 
Child Custody Act. (Child Custody and Right of Access Act, 
Child Custody and Right of Access Decree, translated by the 
Finland Ministry of Justice, Helsinki, Finland, Ministry of 
Justice, 1995, pp. 1-20.) 


This Act amends the Child Custody Act of 1983 to incorporate 
rules relating to the mternational aspects of child custody, 
necessitated by Finland's ratification of the Hague Convention 
on the Civil Aspects of Intemational Child Abduction. The Act 
provides for a court to order the immediate return of a child who 
has been wrongly removed from the State where he or she had 
habitual residence or who has been wrongfully not returned to 
that Stace. The removal of a child or failure to return the child 
shall be deemed wrongful if 1) it is in breach of rights of custody 
under the law of the State where the child was habitually 
resident, and 2) at the time of removal or failure to return, these 
rights were actually exercised or would have been but for the 
removal or failure to return. Further provisions of the Act deal 
with ccmpetent courts, the definition of "rights of custody," 
grounds for denial of a return order, assertion and enforcement 
in another State of a decision rendered by a Finnish court 
(including applications and procedures), hearing the child and 
interested parties, interim orders, free legal aid, costs incurred 
by the return of a child, and appeals, among other things. 


NOTE: The Child Custody and Right of Access Decree, No. 556 
of 28 Fme 1994, sets forth regulations to the above Act. The 
Decree contains provisions on the following, among other things. 
suspension of court proceedings to obtain a report from the 
social welfare board, reasons for hearing a child, special 
provisions relating to the Helsinki Court of Appeal, preparation 
of reports by the social welfare board, the role of the Minister of 
Justice to act as the receiving and transmitting central authority 
under the Hague Convention; the recognition and enforcement of 
custody decisions by the Ministry, and the contents of an 
application for the return of a child. See Child Custody and 
Right af Access Áct, Child Custody and Right of Access Decree, 
translated by the Finland Ministry of Justice, Helsinki, Finland, 
Ministry of Justice, 1995, pp. 21-28. 


IRAN, (ISLAMIC REPUBLIC OF). Amendment of Divorce 
Provisions Act, 1992. (Ruznami-yi Rasmi [Official Gazette], 
No. 14426, 1992, as summarized in Yearbook of Islamic and 
Middle Eastern Law, Vol. 1, 1994, pp. 391-392.) 
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Paragraph 6 of this Act provides that, if a wife asks a cout for 
payment for the works that she has done in her married lifz with 
her ex-husband, the court shall initially try to settle the d spute 
through mutual agreement. If this is impossible, two out-omes 
may occur. First, if there is any provision of the marital ccntract 
"against" the husband or in any other contract with respect to 
financial affairs, this provision must be adhered to. Seccnd, if 
there is no such provision, and the divorce bas not been initiated 
by the wife, or if the husband has initiated the divorce for other 
reasons than non-performance of the wife's marital obligatians or 
her “misbehaviour,” the following procedure must be foll»wed: 
if the wife has done work that it is not her duty to perform 
according to Islamic law, but has done such work followirg her 
husband's instruction, the court shall determine the equivalent 
remuneration and award compensation to the wife. Otherwise 
the court shall determine an amount as a gift to the wife taking 
into consideration the years of marriage, the kinds of wor= that 
the wife has performed in her ex-husband's house, ani the 
financial state of the husband. These payments to the wi are 
to take place after the court has found that reconcil ation 
between the spouses is impossible, not after the divorc= has 
been executed and registered by the notary public. 


IRELAND. Maintenance Act, 1994 (Act No. 28 of 1992), 23 
November 1994. (Irish Current Law Statutes Anno=ated, 
Release No. 42, February 1995, pp. 28-[1]-26], as summerized 
in European Current Law, March 1995, Item No. 123, p. 9€.) 


This Act is designed to give effect to the Rome Convention on 
the Simplification of Procedures for the Recovery of 
Maintenance Payments and the New York Convention on the 
Recovery Abroad of Maintenance. Part I contains the shor- title 
of the Act and commencement and interpretation provisions and 
establishes a Central Authority to implement the Act. Fart I 
deals with the recovery of maintenance in reciprocating 
jurisdictions and the amendment of current legislation. Pert III 
deals with the recovery of maintenance in designated 
jurisdictions and includes sections on applications and 
evidence. Part IV sets out the provisions comma to 


enforceability of foreign maintenance orders, and the currercy in 
which foreign maintenance orders are to be paid. The texts of 
the two Conventions are contained in Schedules to the Act 


IRELAND. Family Law Act, 1995 (Act No. 26 of 1995), 2 
October 1995. (Irish Current Law Statutes Annotated, Re ease 
No. 50, June 1996, pp. 26-[1H67].) 


This Act is designed to make further provision in relation to 
the jurisdiction of the courts to make preliminary and anc-llary 
orders in or after proceedings for judicial separation; to enable 
Such orders to be made in certain cases where marriages are 
dissolved or where the spouses become judicially sepa-ated 
under the law of another State; and to make further provision in 
relation to maintenance under the Family Law (Maintenance of 
Spouses and Children) Act, 1976, and in relation to marmage. 


The Act was approved in preparation for the referendum on 
divorce held in Ireland in November 1995 and has the objective 
of establishing model provisions for any future divorce 
legislation that might be enacted following the referendum. 
Among other things, the Act provides courts with new powers 
with respect to penaions and taxation, strengthens the law on 
maintenance, raises the age of marriage to eighteen, confers 
jurisdiction on the Circuit Court in nullity proceedings, and 
abolishes an action for jactitation of marriage. 


IRELAND. Referendum on divorce, 27 November 1995. (Irish 
Times, 27 November 1995, p. 1.) 


On 25 November 1995, the people of Ireland approved a 
referendum deleting the ban on divorce from the Irish 
Constitution. The vote was 50.28 per cent in favour of 
elimination of the ban and 49.72 in favour of retention of the 
ban. 


NAMIBIA. Dissolution of Marriages on Presumption of Death 
Act, 1993 (Act No. 31 of 1993) 6 December 1993. 
(Government Gazette of the Republic of Namibia, No. 768, 20 
December 1993, pp. 1-2.) 


This Act repeals the Dissolution of Marriages on Presumption 
of Death Act, 1979 (Act No. 23 of 1979). Its major provisions 
read as follows: 


"1. Whenever an order presuming the death of a married person 
is made by the High Court of Namibia, that court may, when 
making such arder or at any time thereafter, on the application 
of that person's make an order that the marriage in 
question shall be deemed to have been dissolved by death on a 
date determined by that court, and thereupon that marriage shall 
for all purposes be deemed to have been dissolved by death on 
the date so determined. 


2. Where at an inquest held under the Inquests Act, 1993 (Act 6 
of 1993) in respect of the death of a married person, any finding 
in respect of that death has, by virtue of the provisions of 
subsection (2) or (3) of section 21 of that Act, the effect of an 
arder of the High Court of Namibia presuming the death of the 
person concerned, the marriage in question shall for all purposes 
be deemed to have been dissolved by death on the date of death 
of the said person as recorded in terms of section 18(2) of that 
Act" 


NETHERLANDS. Law of 28 April 1994 amending the 
provisions of the Civil Code relating to the limitation of 
maintenance after divorce. (Staatsblad, No. 324, 1994, pp. 1-3, 
as summarized in Nederlands Juristenblad, No. 22, 3 June 1994, 
p. 758.) 


This Law amends provisions of the Civil Code relating to 
spousal support to set a limit of twelve years for the payment of 
support from the day of divorce for divorces decreed after 1 July 


1994. A spouse can apply to a court for the extensior of this 
period if ending support appears to be manifestly unreasonable. 
For divorces decreed before 1 July 1994, the Law sets & fifteen- 
year limit on the payment of spousal support. If support has 
already been paid for fifteen years, the spouse paying support 
can apply to a court to have support payments terminated. The 
court is to grant requests to end payments unless this appears 
unreasonable, taking into consideration the age of the zecipient 
of support, whether there are children from the marrage, the 
length of the marriage, and whether the recipient spousc has any 
right to part of the paying spouse's pension. Once a court has 
decided to end support payments, it cannot later order that they 
be resumed. 


NOTE: This summary takes into consideration changes made by 
another Law of 28 April 1994 amending the same provisions of 
the Civil Code. See Staatsblad, No. 325, 1994, pp. 1-3. 


A Law of 28 April 1994 sets forth rules for the equalization of 
pension rights after divorce or separation. It establishes three 
periods in which different rules are applicable. For marriages 
that end in divorce or separation after 1 May 1995, a party to the 
marriage has a right to one half the pension of the œher party 
with respect to the years during which contributions were made 
during the marriage. See Staatsblad, No. 342, 1994, s summas- 
rized in Nederlands Juristenblad, No. 22, 3 June 1994. p. 758. 


NEW ZEALAND. Family Proceedings Amendment Act 1994 
(Act No. 32 of 1994), 1 July 1994. 


This Act amends the Family Proceedings Act 1980 to rewrite 
Section 38 so as to authorize a Registrar to make an order 
dissolving a marriage when—"a) the proceedings are 
undefended, and b) in the case of a joint applicetion, both 
applicants consent to the order being made in their absence; and 
C) in the case of an application other than a joint appl.cation, the 
applicant consents to the order being made im his or Fer absence 
and the respondent has not requested an appearance, and d) the 
application for the order is accompanied by an affida~it stating— 
1) that the ground for the order is established under section 39(2) 
of this Act; and ii) that the provisions of section 45(1A) of this 
Act have been complied with." Section 45(1A), nev'ly inserted 
by this Act, provides that a Registrar shall not make an order 
dissolving a marriage unless satisfied that arrangements have 
been made for the custody, maintenance, and other aspects of 
the welfare of every child of the marriage who is urder the age 


_ of sixteen years (or, in special circumstances, over that age) and 


that those arrangements are satisfactory or are the best that can 
be devised in the circumstances. The Act also inserts a new 
Section 146(A) dealmg with applications for child mamtenance 
in respect of persons residing overseas and new sect. ons dealing 
with the power to make regulations with respect to required 
counselling fees and expenses and the required number of 


NOTE: On 1 July 1994, New Zealand enacted the Matrimonial 
Property Amendment Act 1994 (Act No. 45 of 1£94), which, 
upon application by a party to the proceedings, atthorizes the 
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High Court to order proceedings to be removed from the Family 
Court to ihe High Court if satisfied that proceedings could be 
more app-opriately dealt with there. 


OMAN. Royal Decrees of December 1994. (Yearbook of 
Islamic and Middle Eastern Law, Vol. 1, 1994, pp. 362-363.) 


Royal Decrees enacted in Oman in December 1994 place 
restrictions on the placement of a garnishee order on the salary 
of a public- and private-sector employee. The Decrees prohibit 
garnishe» orders other than those made in relation to a Sharia 
Maintenance Order or a debt to the employee's employer. 
Moreover, such orders are limited to one quarter of the salary of 
an employee, and, if there are insufficient funds, priority is 
given to the Sharia Maintenance Order. 


SAINT LUCIA. Separation and Maintenance Ordinance 
(Amendment) (No. 2) Act 1990 (Act No. 17 of 1990), 10 
December 1990. (Acts and Statutory Instruments, 1990, pp. 87- 
88.) 


This Act amends the Separation and Maintenance Act of Saint 
Lucia to do the following: a) replace the word sixteen by 
eighteen wherever it appears in the Act, thus raising to eighteen 
the age of children that are subject to custody and maintenance 
under the Act; and b) provide that a married woman may apply 
for an order for separation and maintenance if her husband has 
been convicted of an assault upon her. Previously, she could 
apply for an order only if her husband had been convicted of 
assault upon her and had been sentenced to pay a certain level of 
fine or to serve a certain time in prison. 


SAINT VINCENT AND THE GRENADINES. Matrimonial 
Causes (Amendment) (No. 2) Act, 1992 (Act No. 63 of 1992), 
24 Norember 1992. (Acts, 1992, p. 315.) 


This Act amends Section 3 of the Matrimonial Causes Act, 
1989 t» provide that all proceedings under the Act shall be held 
"jn cacnera" and, for convenience, may be held in the judge's 
chambers. Nonetheless, this rule shall not affect rules 
pertaiming to constitutional actions, and a judge may in any 
matter and at any stage in any proceedings hear and continue to 
hear tat matter in open court in his absolute discretion if the 
interests of justice so require. Such a matter may at any further 
stage of the proceedings be continued "in camera" as the judge 


sees ft. 


TERRITORY OF HONG KONG. Matrimonial Causes 
(Ameadment) Ordinance 1995 (Act No. 29 of 1995), 18 May 
1995. (Hong Kong Government Garette, Vol. 137, No. 20, 
Legal Supplement 1, 19 May 1995, pp. A556-A565.) 


This Act amends Hong Kong's Matrimonial Causes Ordinance 
to do the following, among other things: a) abolish distinctions 
made on the basis of sex with respect to jurisdiction in cases of 
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divorce, judicial separation, and presumption of decth; b) 
authorize proceedings for divorce to be instituted by appEcation 
and petition: previously only a petition was authorized (a 
petition may be brought by either party, while an appl cation 
must be made jointlyy c) decrease the amount of time that a 
spouse must live separately from, or have been deserted by, the 
other spouse in order for divorce proceedings to be institu-ed; d) 
prohibit a court from granting an application for divorce mless 
it is satisfied that the parties have lived separately for a: least 
one year immediately preceding the filing of the application and 
that they gave the court notice of their intention to divcrce at 
least one year before the filing of the application; e) authcrize a 
petition for divorce to be filed one year after the marriage 
(previously three years), f) remove distinctions based on :ex in 
the requirement that, in petitions for divorce on the ground of 
adultery, the alleged third-party adulterer be made a party zo the 
proceedings, g) remove distinctions based on sex in orders for 
maintenance from a deceased's estate by deleting unmarried 
daughters from the definition of dependant, and h) abolish 
actions for damages based on adultery and criminal 
conversation. 


UNITED REPUBLIC OF TANZANIA.  Doitha v. Anathi 
Bura, 9 October 1992, High Court (High Court Civil Appe No. 
9 of 1990). (Annual Survey of Family Law, Vol. 17, 1997, pp. 
527-528.) 


The appellant, the former husbard of the respondent, appzaled 
a lower court his wife five head of cattle from 
the family herd upon dissolution of the couples marriage. He 
claimed that the cattle were not part of the matrimonial prooerty 
to be divided between the spouses, but his property, inherited 
from his father. The High Court of Tanzania rejected this c-aim. 
It agreed with the former wife that, since she had tendec the 
cattle and increased the herd's size, the cattle had become pert of 
the matrimonial assets of both spouses, contributing tc the 
familys income. The High Court also affirmed the pert o^ the 
lower court decision awarding the wife a number of acres of 
family land for her personal use. 


NOTE: In Joseph Sindo v. Pasaka Mkondola (High Court Civil 
Appeal No. 131 af 1991), the High Court of Tanzania ruled_that 
the courts had the authority to divide the property ef a 
cohabiting, but unmarried couple, upon the dissolution of heir 
union when it has been proved that both have contributed tc the 
acquisition of such property. See Annual Survey of Family Law, 
Vol. 17, 1993, pp. 529-530. 





330 RIGHTS AND DUTIES OF SPOUSES WITHIN 
MARRIAGE 


COUNCIL OF EUROPE. S.W. v. United Kingdom, 22 
November 1995, European Court of Human Rights. (European 
Human Rights Reports, Vol. 21, 1996, pp. 363-403.) 


The applicant was found guilty under English common law of 
raping his wife-a decision upheld by the House of Lords, 
England's highest court. He challenged his conviction before the 
European Court of Human Rights on the grounds that it violated 
the prohibition contamed in Article 7(1) of the European 
Convention on Human Rights against retrospective application 
of criminal law since, at the time that he committed the act of 
which he was convicted, rape within marriage was not 
considered an offence. The Court ruled that there had been no 
violation of Article 7(1). It held that there was an inevitable 
element of judicial interpretation necessary both for ebucidation 
of the law and for its application to specific facts and that 
progressive development of the common law in this way is a 
well-entrenched and necessary part of the English legal 
tradition. It concluded that Article 7(1) could not be read as 
outlawing the gradual clarification of the rules of criminal 
liability through judicial interpretation from case to case, 
provided that the resultant development was consistent with the 
essence of the offence and could be reasonably foreseen. The 
Court noted that, at the time of the offence, there was a clear 
movement in English case law towards abolition of marital 
immunity for rape. 


ARGENTINA. Law No. 24417 of 28 December 1994. (Boletín 
Oficial de la República Argentina, 3 January 1995, as 
reproduced in Amales de Legislación Argentina, Vol. 55-A, 
1995, pp. 9-10.) 


This Law provides that any person who suffers injuries or 
physical or mental mistreatment at the hands of a member of the 
family group may make a complaint before a judge with 
competence in family affairs and request appropriate preventive 
measures. The following are among the measures that can be 
adopted: ordering the exclusion of the perpetrator from the 
family home; prohibiting the perpetrator's access to the domicile 
or place of work or study of the injured person; ordering the 
return to the domicile of a person who had to leave for reasons 
of personal safety (excluding the perpetrator); and making 
provisional orders with respect to the support and custody of and 
right to communicate with children. Major provisions of the 
Law are reproduced in the Appendix to this volume under 
Section 330. 


Similar domestic violence legislation enacted by 
Argentine provinces in 1994 and 1995 includes the following: a) 
San Juan, Law No. 6542 of 6 June 1994 (Legislación 

No. 555, April 1995, pp. 70-72}, and b) Chubut, Law No. 4118 
of 31 August 1995 (Legislación Argentina, No. 577, November 
1995, pp. 55-56). 


NOTE: 


ARGENTINA. Law No. 24453 of 2 March 1995. (Boletin 


Oficial de la Repüblica Argentina, 7 March 1995, as reproduced 
in Anales de Legislación Argentina, Vol. 54-B, 1995, p. 1532.) 


This Law amends the Penal Code to decriminalize adultery. 


| 
AUSTRALIA. AUSTRALIAN CAPITAL RY. 
Domestic Relationships Act 1994 (Act No. 28 of 1994), 31 May 
1994. (Australasian Legal information Institute database, 23 p.) 


This Act is designed to regulate domestic relationships in the 
Australian Capital Territory (ACT). "Domestic relationship" is 
defined by the Act as "a personal relationship (other than a legal 
marriage) between 2 adults in which 1 provides personal or 
financial commitment and support of a domestic nature for the 
material benefit of the other, and includes a de facto marriage." 
The Act authorizes a Court to make an order regarding property 
interests and maintenance with respect to a domestic 
relationship and authorizes the persons in such a relationship to 
enter into domestic relationship agreements and termination 
agreements on financial matters. In making an order, a Court is 
to reach a just and equitable decision having regard to a) the 
nature and duration of the relationship, b) the financial or non- 
financial contributions made directly or mdirectly by or on 
behalf of either or both of the parties to the acquisition, 
conservation, or improvement of any of the property or financial 
resources of either or both of them; c) the contributions 
(including any in the capacity of home-maker or parent) made by 
either of the parties to the welfare of the other or any child of the 
parties; and d) the following, as relevant 1) the income, 
property, and financial resources of each party, 2) the physical 
and mental capacity of each party for appropriate gainful 
employment, 3) the financial needs and obligations of each 
perty; 4) the responsibilities of either party to support any other 
person; 5) the terms of any order made or to be made adjusting 
the property of the parties; and 6) any payment made to the 
applicant for the order pursuant to an order of a court or 
otherwise in respect of the maintenance of a child or children. 
The Act does not establish a general right to maintenance. 
Further provisions of the Act deal with mediation and 
arbitration, institution of proceedings, the effect on proceedings 
of the death of a party, interim maintenance orders, periodic 
maintenance orders, urgent orders, the variation and setting 
aside of orders, the interests of other parties, declarations of the 
existence of a domestic relationship and of interests in property, 
and enforcement of orders, among other things. 
for obtaining court relief are the existence of the domestic 
relationship for at least two years, the residence of at least one 
party in the ACT on the day on which the application for an 
order is made, and the residence of both parties in the ACT for 
at least one third of the period of their relationship or the 
making of substantial contributions by the applicant in the ACT. 
The Act applies to couples of the same sex. 


AUSTRALIA. QUEENSLAND. Statute Law Revision Act 
(No. 2) 1995 (Act No. 58 of 1995), 28 November 1995. (Acts of 
the Parliament of Queensland, 1995, pp. 2533-3133.) 


Among other things, this Act enacts the Law Reform Act 
1995, which consolidates in the Act existing legal provisions 
from a number of acts that are repealed by the Law Reform Act. 
The most important of these provisions are as follows: a) the age 
of legal majority is eighteen; b) the rule of common employment 
between spouses is abolished; c) a married person has a legal 
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personality that is independent, separate, and distinct from the 
legal personality of the person's spouse; and d) a married person 
has the same legal capacity that the person would have if 
unmarried. 


AUSTRALIA. SOUTH AUSTRALIA. Domestic Violence 
Act 1994 (Act No. 22 of 1994), 26 May 1994. (Acts of the 
Parliament of South Australia, 1994, pp. 224-235.) 


This Act provides for the making of domestic violence 
restraining orders in South Australia when there is a reasonable 
apprehension that a person may, unless restrained, commit 
domestic violence and the Court is satisfied that the making of 
the order is appropriate in the circumstances. A person is 
considered to have committed domestic violence-a) if the person 
causes personal injury to a member of the person's family, b) if 
the person causes damage to property of a member of the 
person's family, or c) if on two or more separate occasions, a 
person dees any of the following so as to reasonably arouse a 
family member's apprehension or fear 1) follow a family 
member, 2) loiter outside the place of residence of a family 
member or some other place frequented by a family member, 3) 
enter or interfere with property occupied by, or m the possession 
of, a family member, 4) give offensive material to a family 
member or leave offensive material where it will be found by, 
given to, or brought to the attention of a family member, 5) keep 
a family member under surveillance, or 6) engage in other 
conduct. Domestic violence orders may include the following, 
among cther things: prohibitions on being in certam places 
including where a family member resides or works, prohibitions 
on approaching within a certain distance of a family member or 
contacting, harassing, threatening, or intimidating a family 
member, prohibitions on damaging the property of a family 
member or taking possession of specific property of a family 
member, and directions that a person return or give access to 
specific personal property. Further provisions of the Act deal 
with factors to be considered by a Court, complaints, domestic 
violence restraining orders in the absence of the person who is 
the object of the order, firearms orders, service of orders, 
variations and revocation of orders, notification of the making of 
orders, registration of foreign orders, the offence of contravening 
or failing to comply with orders, complaints on the behalf of a 
child, the burden of proof, and priority given proceedings for 
orders, among other things. Major provisions of the Act are 
reproduced in the Appendix to this volume under Section 330. 


CANADA. SASKATCHEWAN. The Victims of Domestic 
Violence Act (Chapter V-6.02 of 1994), 12 May 1994. (Statutes 
of Saskatchewan, 1994, pp. 267-274.) 


This Act authorizes a designated justice of the peace in 
Saskatchewan to make an emergency intervention order when 
the justice of the peace determines that "a) domestic violence 
has occurred; and b) by reason of seriousness or urgency, the 
order stould be made without waiting for the next available 
sitting af a judge of the court in order to ensure the immediate 
protection of the victim." An emergency intervention order may 
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do the following: grant the victim exclusive occupatior of the 
residence, direct the perpetrator to be removed fren the 
residence, direct a peace officer to accompany a specifiec person 
to the residence to remove belongings, restrain the peroetrator 
from communicating with the victim, and order an^ other 
measure deemed necessary to protect the victim. The z.ct also 
authorizes a court, upon application, to make a xtims 
assistance order when it determines that domestic violeace has 
occurred. In addition to the above-mentioned directions, xch an 
order may restrain the perpetrator from attending at or near or 
entering any specified place attended regularly by the victim, 
require the perpetrator to pay for monetary losses sufferec by the 
victim, grant either person temporary possession of specified 
property, restrain the perpetrator from taking or damaging 
specified property that the victim may have an intecest in, 
recommend that the perpetrator receive therapy or counselling, 
and/or require the perpetrator to post bond to secure conmiance 
with the order. Either order mgy be made by a) a victim, b) a 
member of a category of persons designated in the regula:cns on 
behalf of the victim with the victim's consent, or c) an other 
person on behalf of the victim with leave of the court c« the 
designated justice of peace. Further provisions of the Ac- deal 
with review and confirmation of emergency intervention ocders, 
applications for orders, confidentiality, warrants, the effect 5f or- 
ders on the title or ownership of property, immunity fror pro- 
secution for peace officers, and regulations, among other thongs. 


CHILE. Law No. 19325 of 19 August 1994 establishinz rules 
on proceedings and sanctions relating to acts of intrzfamily 
violence. (Diario Oficial, No. 34951, 27 August 1994, as 
reproduced in Leyes, No. 140, 1994, pp. 242-249.) 


This Law is designed to punish acts of intrafamily viol-rce in 
Chile. It defines such violence as “any mistreatment thatarTects 
the physical or psychic health of a person who, even if ar adult, 
stands in relationship to him or her as ascendant, spouse, or 
partner or, if a minor or disabled, stands in relationchp as 
descendant, adoptee, ward, or indirect blood relation up to and 
including the fourth degree, or who is under the care cf or is 
dependant on any of the members of the family group thzt lives 
under the same roof" The Law sets forth procedures for 
bringing an act of intrafamily violence to the attention of t court, 
steps to be taken after a complaint is made, and sanction: that 
can be imposed on a person who commits an act cT such 
violence. Major provisions are reproduced in the Appezcix to 
this volume under Section 330. 


NOTE: Decree No. 1415 of 17 October 1994 of the Min1y of 
Justice sets forth regulations to the above Law with resoect to 
specific sanctions and a special register to be kept recorcing all 
sentences for acts of interfamily violence. See Recopilacién de 
Leyes y Reglamentos, Vol. 110, 1994, pp. 591-594. 


COSTA RICA. Regulations of 27 October 1994 to Articie 152 
of the Code of Penal Procedure. (Código de la Mujer, compiled 
by Ana Elena Badilla and Lara Blanco, San Jose, Coste Rica, 
Editorial Porvenir, 1996, pp. 41-42.) 


These Regulations apply to Article 152 of the Code of Penal 

Procedure, which was added by Law No. 7142 of 19 October 
1979. Under Article 152, when a person accuses another person 
with whom she or he is living of a sexual crime or crime 
resulting in injuries and that other person is not detained, the 
appropriate authorities shall order that other person immediately 
to leave the common residence and to pay a sum of money to 
cover the housing and food costs of family group members who 
depend on that other person. Such a precautionary measure is to 
be established for a minimum of a month, but may be suspended 
if there has been a reconciliation between the two persons 
expressly demonstrated by the injured party before the judicial 
authorities. To have the order to leave the common residence 
lifted, the accused person must swear that his or her behaviour 
will not occur again. In cases in which there is convincing and 
reasonable evidence that the behaviour will recur, the 
detention of the person accused. 


The Regulations to Article 152 contain provisions on the 
following, among others: a) the power of judicial authorities to 
avail themselves of the assistance of the public forces in order to 
implement precautionary measures, b) the length of an order to 
leave the common residence (a maximum of six months, with 
the possibility of extension for equal periods if the injured 
person so requests and there are reasons for doing soy, c) special 
rules when the injured persons are minor children (the 
suspension of the order by reason of reconciliation may not be 
executed unless the National Institution for Children so 
recommends), d) appeals; e) procedures for setting support 
payments for the family group; and f) the requirement that the 
administrative and judicial police assist various agencies 
responsible for protecting the rights and interests of women and 
minors in order to fulfil the objectives of Article 152. 


ECUADOR. Law of 25 November 1995 against Violence 


against Wives and the Family. (Registro Oficial, Vol. 4, No. 
839, 11 December 1995, pp. 2-4.) 


This Law has the objective of protecting the physical and 
psychological integrity and sexual liberty of wives and family 
members through the prevention and punishment of interfamily 
violence and other attacks on their rights. The Law defines 
"mterfamily violence" as any action or omission consisting of 
physical, psychological, or sexual mistreatment carried out by 
one member of the family against the wife or other members of 
the nuclear family. Members of the nuclear family include 
Spouses, ascendants, descendants, siblings, and parents to the 
second degree of affinity. The protection of the Law also 
extends to ex-spouses, cohabiting persons, persons who were 
former cohabitants, and persons with whom the perpetrator 
maintams or has maintamed a consensual relationship as a 
couple, as well as persons who are part of the family of the 
perpetrator or the victim. The Law allows any person or 
institution to act under the Law and requires the police, the 
Public Ministry, and health professionals to make complaints. 
Actions that may be taken by the authorities include the 
following, among others: a) ordering the perpetrator to leave the 


a 


house; b) prohibiting the perpetrator from approaching the 
victim in a place of work or study, c) prohibiting or restricting 
access of the perpetrator to the victim, d) preventing the 
perpetrator, on either his or her own accord or through another 
person, from carrying out acts of persecution or intimidation 
against the victim or any member of the victim's family, e) 
the perpetrator to leave the house; f) granting custody of a victim 
who is a minor or incapacitated to an appropriate person under 


. existing legal provisions, and g) ordering required treatment for 


parties or minor children. Further provisions of the Law deal 
with proceedings before a Family Judge, judgments when crimes 
are involved, and the duty of the National Directorate of Women 
to do the following: formulate policies, actions, and programmes 
to eliminate and prevent such violence; establish temporary 
places of refuge for victims and re-education centres for 
perpetrators; programme, organize, and execute educational 
activities for parents and households, promote and coordinate 
training programmes for government officials and the judiciary 
involved in this area; and create a data bank on such violence. 


INDIA. WEST BENGAL. The Code of Criminal Procedure 
(West Bengal Amendment) Act, 1992 (Act No. XXXV of 1992). 
(The Calcutta Gazette, Extraordinary, Part I, 3 September 
1993, as reproduced in Current Indian Statutes, Part IX, 1994, 
pp. 27-28.) 


This Act amends Article 125 of the Indian Code of Criminal 
Procedure in its application to West Bengal to do the following: 
a) raise to 1,500 rupees per month the amount of maintenance 
for wives, children, or parents that can be ordered by a court 
when any person having sufficient means neglects or refuses to 
provide such maintenance, and b) authorize a court to order 
provisional maintenance for the above persons pending the 
conclusion of proceedings brought to determine maintenance 
when it appears that such persons are in need of immediate 
relief. 


JORDAN. Landlords and Tenants Act, Act No. 11 of 1994. 
(Yearbook of Islamic and Middle Eastern Law, Vol. 1, 1994, p. 
181.) 


Among other things, this Law provides as follows: a) in the 
case of the death of a tenant, a wife's rental rights cease upon 
her remarriage, and b) under certain conditions, a wife and her 
children have the right to continue to occupy a rented property 


MOROCCO. Dahir No. 1-95-153 of 11 August 1995 
promulgating Law No. 25-95 repealing Article 726 of the Code 
of Obligations and Contracts. (Bulletin Officiel, 6 September 
1995, p. 602, as reproduced in Juris-classeur marocain, No. 8, 
1996, p. 16.) 


Law No. 25-95 repeals Article 726 of the Code of Obligations 
and Contracts, which provided that a married woman was not 
able to provide her services as a nurse or in any other fashion 
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without the consent of her husband. Due to this change in the 
Code, a married woman may now engage in any profession 
without her husband's approval. 


NEW ZEALAND. Domestic Violence Act 1995 (Act No. 86 of 
1995), 15 December 1995. (Statutes of New Zealand, Vol. 2, 
1995, pp. 1086-1169.) 


The objzctive of this Act is to reduce and prevent violence in 
domestic relationships by-a) recognizing that domestic violence 
in all its Zorms is unacceptable behaviour, and b) ensuring that, 
where domestic violence occurs, there is effective legal 
protection for its victims. The Act aims to achieve this 
objective by a) empowering the Court to make certain orders to 
protect v.ctims of domestic violence; b) ensuring that access to 
the Cour- is as speedy, inexpensive, and simple as is consistent 
with jusüce; c) providing persons who are victims of domestic 
ouai nbus quip. leg. 
and associated respondents to attend programmes that have the 
primary objective of stopping or preventing domestic violence; 
and e) providing more effective sanctions and enforcement in the 
event that a protection order is breached. The Act contains 
sections on application for and fhe scope and standard conditions 
of protection orders, standard conditions in orders relating to 
weapons, programmes for protected persons, the duration, 
variatiom, and discharge of protection orders, enforcement of 
protection orders, orders relating to property, including 
occupaton orders, tenancy orders, and furniture orders, 
temporery orders, appeals, enforcement of protection orders, 
includirg overseas and foreign protection orders; non- 
publication of information relating to protected persons, 
disclosure of relevant information with consent; complaints; and 
codes cf practice, among other things. Major provisions of the 
Act are reproduced in the Appendix to this volume under 
Sectior 330. The Act repeals the Domestic Protection Act 1982 
and amendments to that Act. 


PANAMA. Law No. 27 of 16 June 1995 defining crimes of 
intrafanily violence and the mistreatment of minors, ordering 
the es-ablishment of specialized agencies for the care of the 
victims of these crimes, amending and adding articles to the 
Penal and Judicial Codes, and adopting other measures. 
(Gace:a Oficial, Vol. 92, No. 22811, 23 June 1995, pp. 2-11.) 


This Law amends the Penal Code of Panama to insert in Title 
V a aew Chapter V entitled "Intrafamily Violence and the 
Mistreatment of Minors." This Chapter provides that a) a 
family member who physically or psychologically attacks 
another family member is liable to six months’ to one years 
imprisonment and/or measures of curative security (seguridad 
curitivay, and b) whoever mistreats a minor is liable to one to 
six years’ imprisonment. Further provisions of the Law amend 
secticns of the Penal Code dealing with incest and sexual 
offences and create specialized procedures for dealing with the 
victiris of mistreatment and intrafamily violence in health 
centres. Major provisions of the Law are reproduced in the 
Appendix to this volume under Section 330. 
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SAINT LUCIA. Domestic Violence (Summary Proceedings) 
Act, 1995 (Act No. 7 of 1995), 20 April 1995. (Saint Lucia 
Gazette, 1995, pp. 111-127.) 


This Act is designed to provide protection by means of 
summary proceedings in cases involving domestic violence. 
sai ogi sa cept 
who is the person upon whom the alleged conduct has been or is 
likely to be perpetrated, by any household member on his or her 
own behalf or on the behalf of any other member of the 
household, or by the parent of a specified person on the behalf of 
that person. Orders may be sought to prohibit a person from 
entering or remaining in the household residence; from enering 
or remaining in a specified area where the household residence 
is located; from entering the place of work or education of a 
specified person; from entering or remaining in any place where 
a specified person happens to be; or fram molesting a specified 
person by watching or besetting the specified person's household 
residence or place of work or education, by following or 
waylaying the specified person, by making persistent telerhone 
calls to the specified person, or by using abusive language or 
behaving towards a specified person so as to cause annoyance or 
result in ill-trestment. Orders may also be sought with respect 
to the occupation or tenancy of a household residence. Major 
provisions of the Act are reproduced in the Appendix to this 
volume under Section 330. 


SAINT VINCENT AND THE GRENADINES. Domestic 


Violence ( Proceedings) Act, 1995 (Act No. 15 of 
1995), 17 October 1995. 


This Act is designed to provide protection by meane of 
summary proceedings in cases involving domestic viole-ce. 
Tou cachfutese Hugs en ordco mer be eocsli Dv arcs 
who is the person upon whom the alleged conduct has been cr is 
likely to be perpetrated, by any household member on his or ber 
own behalf or on the behalf of any other member of the 
household, or, in cases involving children or dependants, by a 
parent or guardian or certain other officials. Orders may be 
sought to prohibit a person from entering or remaining in Ihe 
household residence; from entering or remaining in a specified 
area where the household residence is located; from entering -he 
place of work or education of a specified person; or from 
molesting a specified person by watching or besetting he 
specified person's household residence or place of work or 
education, by following or waylaying the specified person, by 
making persistent telephone calls to the specified person, or by 
using abusive language or behaving towards a specified person 
go as to cause annoyance or result m ill-treatment. Orders may 
also be sought with respect to the occupation or tenancy of a 
household residence. The Act is nearly identical to the Sannt 
Lucia Domestic Viclence (Summary Proceedings) Act, 1995, tie 
major provisions of which are reproduced in the Appendix to 
this volume under Section 330. 


SPAIN. CATALONIA. Law No. 8/1993 of 30 September 
1993. (Legislación de las Comunidades Autonomas, CataluFa 


[Aranzadi], No. 37, 1993, Item No. 467, pp. 987-994.) 


This Law amends the Compilation of Law of Catalonia with 
respect to property relations between spouses. The Law is 
desigued to respect the basic principles of the system of marital 
property in effect in Catalonia and to maintain the maximum 
liberty and independence of the spouses, while making changes 
to prevent unequal treatment at the time of dissolution of the 
marital property regime. Two innovations introduced by the 
Law are: a) the provision of greater protection to the family by 
placing greater restrictions on the circumstances under which 
the family home and contents can be disposed of, and b) the 
creation of the possibility for a spouse who has dedicated his or 
her time to taking care of the household or who has worked 
disinterestedly for the other spouse to obtain compensation. The 
Law also contains provisions on inheritance of family members, 
marital agreements, contracts between spouses, and the property 
regimes of separation of property and participation in earnings, 
the latter of which is introduced for the first time by this Law. 


SWITZERLAND. Amendment of 25 May 1994 of the Civil 
Status Ordinance. (Recueil officiel des lois fédérales, 1994, pp. 
1384-1389.) . 


This Amendment amends Article 177a of the Civil Status 
Ordinance to provide that a woman who is betrothed may 
declare to the civil status officer that, after her marriage, she 
wants to keep the name that she had before it followed by the 
family name of her fiancé and that a man who is betrothed may 
do the same when the couple requests to keep the woman's name 
as the family name after the marriage. Further provisions of the 
Amendment deal with the following, among other things: 
registration of the first names of children, the registration of the 
recognition of a child before its birth, the communication of 
facts contained in registers to various government authorities, 
copies of civil register inscriptions, fees, and the registration of 
changes in first names. 


NOTE: An Amendment of 29 November 1995 of the Civil 
Status Ordinance deals with the registration m civil registers of 
the births of living and still-born children. See Recueil officiel 
des lois fédérales, No. 50, 27 December 1995, pp. 5270-5272. 


TURKEY. Case No. 94/6217, 7 July 1994, High Court. 
(International Survey of Family Law, 1994, pp. 454-455.) 


In this case, a wife brought a criminal complaint against her 
husband accusing him of forcing her to have anal intercourse 
with him without her consent. The High Court of Turkey upheld 
the conviction of the husband by a lower court on the charge of 
"severe maltreatment of the members of the family" and his 
sentencing to six months' imprisonment. A dissenting judge in 
the case stated that the husband should have been convicted of 
the crime of rape. 


NOTE: In a 1991 case, the High Court ruled that a woman who 
killed her husband because he tried to force her (through threats 


ade 
lI 


and violence) to have anal intercourse with him without her 
consent was not guilty of murder. It held that she couki benefit 
from the defence of justification set forth in Section 29 of the 


The International Survey of Family Law, 1994, p. 456. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Law Reform (Succession) Act 1995 
(Chapter 41 of 1995) 8 November 1995. (Current Law 
Statutes, Vol. 3, 1995, pp. 41-{1}-[7].). 


This Act amends the law of the United Kingdom relating to 
the distribution of the estates of deceased persons and makes 
provision about the effect of the dissolution or annulment of 
mariages on wills and the appointment of guardians. Among 
Family and Dependants) Act 1975 to authorize the cohebitant of 
a deceased person to make a claim on the estate of the deceased 
for reasonable financial provision if the two lived in the same 
household as husband and wife for the two years preceding the 
death of the deceased. Previously, in order to make a c. aim, the 
cohabitant had to prove that he or she had been wholly or partly 
maintained by the deceased. 


NOTE: The Wills and Administration (Northern 
Freland) Order 1994 (Statutory Instrument No. 1899 [Northern 


Ireland No. 13] of 1994) substantially reenacts the Wills Act 
1837, with amendments. Among other things, it empowers 


Current Law Year Book, 1994, Entry 5365, p. 1466. 
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AUSTRIA. Law of 1995 amending the Law on Names. 
(Bundesgesetzblatt für die Republik Osterreich, No. 7, 5 January 
1995, Item No. 25, pp. 2049-2055, as summarized in The 
International Survey of Family Law, 1994, pp. 75-78.) 


This Law amends a number of Austrian laws with respect to 
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circumstances as above, to hyphenate that surname to either the 
beginning or end of the chosen surname; the choice of using the 
hyphenated name is not optional, as it was before; c) the spouses 
may choose as their common surname any name borne by either 
of them immediately before the marriage; as before, if the 
spouses do not agree on one of their names as the common 
surname. the husband's surname will become their common 
surname: d) a child born in marriage shall take the common 
surname chosen by the spouses (including cases in which a 
spouse has chosen to hyphenate his or her unmarried surname to 
chosen surname), e) if spouses who have chosen to retain their 
unmarried surnames do not decide on a surname for their 
children, the children will be given the surname of the father, 
and f) in general, a child born out of marriage shall take the 
surname that its mother had at the time of the birth. 


NOTE: This Law is designed to equalize the rights of the 
spouses with respect to choice of married surname. 


FRANCE. Law No. 94-629 of 25 July 1994 on the family. 
(Journal officiel de la République frangaise, 26 July 1994, p. 
10739, as summarized in Actualité législative Dalloz, No. 15, 
1994, pp. 384-390 and Legislative Information, No. 9, 1994, p. 
3.) 


Article 1 of this Law provides as follows: "The family is one 
ofthe essential values on which society is founded. On it rests 
the future of the nation.” In order to support the family, the Law 
amends various provisions of French legislation to increase 
benefits for and assistance to families. It does the following, 
among other things: a) raises the age at which a young adult is 
still considered part of the family for the purposes of family 
allowances and housing benefits, b) extends the benefit of 
parental education leave to all salaried workers regardless of the 
size of the enterprise, the leave may be used to undertake 
professional training, c) creates an unpaid leave to care for a 
sick child regardless of the size of the enterprise or the length of 
employment of the beneficiary, d) establishes a right to work 
part-time for a period of six months for every salaried worker 
who has been employed for one year in his or her current job if 
the child of the worker is suffering from a serious illness, 
disability, or accident (the Law also sets forth procedures for 
informing an employer of such leave and for returning to work), 
e) extencs the right to matemity benefits in cases of multiple 
births and adoption; and f) authorizes the creation of systems in 
localities to care for children under six months old. The Law 
also contains provisions on allowances to care for children at 
home ani help in employing maternal assistants to care for 
children, among other things. 


NOTE: Decree No. 94-755 of 1 September 1994 contains 
further provisions relating to parental education benefits and 
benefits “or mutiple births, among other things. See Journal 
officiel, 2 September 1994, p. 12712, as reproduced in Recueil 
Dalloz Sirey, No. 32, 1994, Législation pp. 487-488. 


Decree Mo. 94-42 of 14 January 1994 makes a number of 
amendments to the Code of Civil Procedure and the Code of 
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Judicial Organization with respect to the creation of a system of 
judges for family matters by Law No. 93-22 of 8 January 1993. 
Among other things, the amendments deal with procedu-es for 
applications to judges regarding the obligation of spotses to 
contribute to expenses during marriage and regarding parental 
authority. See Journal officiel, 16 January 1994, p. 862, as 
reproduced in Actualité législative Dalloz, No. 3, 1994, pp. 119- 
120. 


FRANCE. NEW CALEDONIA. Deliberation No. 314/CP of 
18 May 1994 revising civil procedure relating to the law of 
persons, the family, and children and to various matters. 
(Journal officiel de la Nouvelle-Calédonie, 14 June 1994, pp. 
1935-1954.) 


This Deliberation sets forth new civil procedure rulez to be 
used by courts in dealing with issues relating to persons, the 
family, and children. These rules relate to the following, among 
other things: determination of nationality, the rectification of 
civil status records, changes of name; the transcription of data in 


arcada] akai, codais of adore te famil) comme 
the rights of spouses, marital regimes, divorce and separation; 
divorce settlements, divorce at the request of both spouses and 
at the request of ane spouse; attempts at reconciliation, fault- 
based divorce, separation converted into divorce, and hearing 
children in cases of divorce and defence of their interests. 


ITALY. MARCHE. Regional Law No. 22 of 2 June 1992. 
(Bolletino Ufficiale delle Marche, No. 51, 11 June 1392, as 
reproduced in La Legislazione Italiana, Part 3, No. 20, 1992, 
pp. 732-741.) 


This Law sets forth rules on the promotion and support of 
the family and individuals in the Italian region of Marche. The 
principal objectives of the Law are: a) to support the -ight of 
families to the free development of their social functions, b) to 
support the joint responsibility of parents in the tasks of 
social and personal importance of motherhood and fatherhood; c) 
to support the right of spouses to real free and responsible 
choice in reproduction, and d) to promote and carry out 
initiatives to encourage women's employment and t> place 
greater value an such employment in arder to balance the 
various family and work demands placed on women. Among the 
activities to be undertaken are: initiatives to promote the 
equality of responsibilities of men and women in the -asks of 
educating and cacing for their children; the provision of 
appropriate support to overcome the reasons that lead families to 
family planning provided restrictively, without consideration of 
social policy and solidarity or in opposition to such factors; the 
provision of health and social assistance for pregnancy and 
maternity as well as the development of interventions cesigned 


to treat stenlity, taking into consideration the rules of the 
National Bioethics Committee, and supportive activities to 
protect, assist, and counsel the victims of sexual violence and 
girls who are mothers. The Law provides that local health 
centres will: a) guarantee families the opportunity and necessary 
resources to instruct and educate their children on the prevention 
and diagnosis of AIDS; b) promote specific programmes in the 
area of sexuality and responsible reproduction for adolescents 
and youth; c) promote and give incentives to research on and 
development of interventions designed to prevent spontaneous 
abortions and treat sterility, and d) promote activities designed 
to prevent and control congenital and hereditary diseases, by 
means of health education, genetic counselling, and pre- 
conceptual, prenatal and postnatal diagnosis. The Law also 
recognizes the value of household work. 


NOTE: On 8 March 1994, the Italian region of Liguria enacted 
Regional Law No. 11, setting forth regional measures to promote 
the family Among these are the promotion of family 
counselling designed to support and promote the value of 


continuing their pregnancy, and single women (with or without 
childreny, financial support for families that care for the elderly 
at home, that have children in child care, that are in danger of 
losing their homes because of serious financial problems, that 
reside in rural areas with few services, or that are low-income 
families (or consist of single persons) with children; assistance 
for the elderly and severely disabled; assistance for the 
reinsertion of women in professional activities, recognition of 
and assistance to persons engaged in domestic work. See La 
Legislazione Italiana, Vol. 51, Part III, 1994, pp. 534-538. 


On 2 May 1995, the region of Abruzzi enacted Regional Law 
No. 95, setting forth measures to promote the family. Among 
these are measures to do the following: provide information on 
sexuality in order to promote a responsible understanding of 
procreation; guarantee psychological and social assistance for 
the purpose of achieving responsible motherhood and 
fatherhood; ensure that women have information on the 
protection of the health of the unborn, protect and support 
human hfe from conception and promote the physical and 
psychological well-being of the woman, the couple, and the 
child; protect the health of the couple, with particular reference 
to the care and prevention of illnesses associated with sexuality, 
to genetic counselling to prevent hereditary illnesses, to the 
early diagnosis of sexually transmitted diseases and HIV, to the 
identification of pregnancies at risk, and to the prevention of 


necessary means to achieve the free choice of individuals and 
couples with respect to responsible procreation, while respecting 
the ethical convictions and physical integrity of users, and 
identify families at risk in order that early intervention can occur 
in cases of violence and abuse in the . See La 
Legislazione Italiana, Vol. 52, Part Ill, 1995, pp. 1167-1170. 


MONGOLIA. The Civil Code of Mongolia, 1 November 1994. 
(Lexadin database, 118 p.) 


Major provisions of this Code relating to the following are 
reproduced in the Appendix to this volume under Section 410: 
the legal capacity of minors, the declaration of a minor between 
the ages of sixteen and eighteen to have full legal capacity, the 
place of residence of persons, including minors, the legal 
validity of transactions by minors, community of family 
property, the equal rights of spouses and other family members 
to possess, use, and dispose of community property, the 
separated property of spouses, the right to possess and mherit 
land; the rights of family members with respect to apartments 
and private residential houses owned by another family member, 
inheritance, and the civil law capacity of foreigners. ` 


MOROCCO. Decree No. 2-94-31 of 26 December 1994 on the 
composition of the Family Council and the determination of its 
responsibilities. (Bulletin Officiel, 1 February 1995, p. 93, as 
reproduced in Juris-classeur marocain, No. 11, 1995, pp. 17- 
18.) 


This Decree provides that Family Councils in Morocco are 
composed of a judge, who is the president of the Council; the 
father, mother, and/or guardian of a minor, and four equal 
members chosen by the judge from the relatives by blood and by 
marriage of the father and mother or of both spouses, as the case 
may be. The Council is to convene, when deemed necessary, at 
the request of a mother or minor, at the initiative of the judge, or 
at the request of one of the Council's other members. The 
outcome of meetings of the Council are to be recorded in a 
special register and are to be signed by the members of the 
Council at the end of the meeting. The Council is to act in an 
advisory fashion. It is to ensure arbitration for the purpose of 
resolving conflicts between spouses when there is a fear of 
repudiation, divorce, or separation (desunion). It is also to give 
its advice in matters of marriage and dissolution of marriage, 
support, legal capacity and representation, and procedures 
relating to personal status, as set forth in various laws on these 
topics. Further provisions of the Decree deal with meetings of 
the Council, replacement of members, and dispensing with the 
services of the Council in certain cases. 


PORTUGAL. Decree-Law No. 218/93 of 16 June 1993 


Family within the Ministry of 
(Didrio da Republica, Series 1-A, No. 139, 16 June 1993, pp. 
3222-3225.) 


This Decree-Law sets forth the responsibilities, organization, 
and administration of the General-Directorate of the Family, 
which was designated by Decree-Law No. 83/91 of 20 February 
1991 as an agency of the Ministry of Employment and Social 
Security dealing with family affairs. The responsibilities of the 
General-Directorate are as follows: a) to promote the 
formulation of studies to achieve an understanding of family 
reality as it is now and will be in the future; b) to generate the 
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ideas necessary for the creation of an integrated, global family 
policy and follow its development, c) to collaborate in the 
definitioa of objectives for the formulation of integrated projects 
relating to family policy and evaluate its implementation; d) to 
support, provide incentive to, and promote initiatives in civil 
society lo give value to the institution of the family, €) to 
proceed to collect, process, and disseminate information on 
family policy, f) to promote specialized training in the area of 
the family, g) to represent the public administration in 
organizetions and community institutions involved with the 
family, without prejudice to the competencies of other agencies; 
and h) to ensure the technical support necessary for the 
functioring of departments integrated in the organic structure of 
family affairs. Further provisions of the Decree-Law deal with 
various departments that make up the General-Directorate, 
personnel, and financing, among other things. 


SAINT LUCIA. The Family Court Act, 1994 (Act No. 4 of 
1994), 10 May 1994. (Acts and Statutory Instruments, 1994, 
pp. 15-21.) 


This Act establishes a Family Court in Saint Lucia. The 
Court has jurisdiction to try or otherwise handle offences, 
causes, or matters contained in The Affiliation Ordinance, 
Chapter 8; The Separation and Maintenance Ordinance, 
Chapter 7, and The Children and Young Persons Act, 1972. 
officers of the Court. 


NOTE: The Civil Code (Amendment) (No. 5) Act of 12 
January 1994 (Act No. 12 of 1994) amends the Civil Code to 
repeal the statutory period during which a person must reside in 
Saint Lucia prior to application for a marriage licence. See Acts 
and Statutory Instruments, 1994, pp. 311-312. 


TERRITORY OF HONG KONG.  Intesintes' Estates 
(Amendment) Ordmance 1995 (Ordinance No. 57 of 1995), 13 
July 1995. (Hong Kong Government Gazette, Vol. 137, No. 28, 
Legal Supplement 1, 14 July 1995, pp. A1417-A1442.) 


Tkis Ordinance amends the law of Hong Kong with respect 
to the inheritance of the estate of persons who die without 
havinz left a will. Provisions relating to the order and amount of 
the inheritance of family members are reproduced in the 
Appeadix to this volume under Section 410. The Act also 
contains provisions on the treatment of children born of 
conctbinage. 


TERRITORY OF HONG KONG. Inheritance (Provision for 
Family and Dependants) Ordinance (Ordinance No. 58 of 1995), 
13 July 1995. (Hong Kong Government Gazette, Vol. 137, No. 
28, Legal Supplement 1, 14 July 1995, pp. A1445-A1499.) 


This Ordinance authorizes a court to make financial 
prov.sion from a deceased's estate upon the application of 
certain persons who were dependent on the deceased and who 
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claim that the disposition of the deceased's estate affected by 
will or the law relating to intestecy, or both, is not sufficient to 
make reasonable financial provision for the person. among 
those persons authorized to make this claim are the following: a) 
the wife or husband of the deceased; b) a former wife or “ormer 
husband who has not remarried and was being maintained either 
wholly or substantially by the deceased immediately befcre his 
or her death; c) a female or male partner of the deceased by a 
union of concubinage; d) a parent of the deceased who 
immediately before the death of the deceased was being 
maintained either wholly or substantially by the deceased, c) an 
infant child of the deceased or a child of the deceased who is, by 
reason of some mental or physical disability, incapable of 
maintaining himself, f) an adult child of the deceased who 
immediately before the death of the deceased was being 
maintained either wholly or substantially by the deceased; ¢) any 
person (not being the child of the deceased) who, in case cf any 
marriage to which the deceased was af any time a party was 
treated by the deceased as a child of the family in relation t» that 
mariage and was being maintained either wholl~ or 
substantially by the deceased immediately before his o- her 
death; h) a brother or sister of the half blood or the whole blood 
of the deceased who immediately before the death of the 
deceased was being maintained either wholly or substantial y by 
the deceased; and i) any person (not being a person included in 
the foregoing) who immediately betore the death of the deceased 
was being maintained either wholly or substantially by the 
deceased. A court that accepts the claim of one of these pezsons 
may order periodic payments, a lump sum payment, or the 
transfer of part of the property in the deceased's estate. Fucther 
provisions of the Ordinance deal with factors to be consid=red 
by a court in making a determination, time-lunits for 
applications, interim orders, variation and discharge of orders 
for periodic payments, installment payments of lump sums, 
available property, and dispositions intended to defeat 
applications for financial provision. 


UNITED STATES OF AMERICA. Public Law No. 103-252 
of 18 May 1994, Human Services Amendments of 1£94. 
(United States Statutes at Large, Vol. 108, 1994, pp. 623-677.) 


This Act amends legislative provisions governing the Head 
Start Program to do the following, among other things- a) 
establish quality stendards applicable to Head Start agenc-es, 
programmes, and projects; b) provide for enhanced parent 
involvement and coordination with schools, and c) create a rew 
initiative for families with infants and toddlers by funding 
programmes providing family-centered services for low-inccme 
families with very young children designed to promote -he 
development of the children and enable their parents to fumll 
their roles as parents and move toward self-sufficiency and by 
providing training and technical assistance to entities carryng 
out programmes and the evaluation of programmes that were 
supported under the Comprehensive Child Development Act. 
These programmes are to do the following: 1) provide early, 
continuous, intensive, and comprehensive child development 
and family support services that will enhance the physical, 
social, emotional, and intellectual development of participatng 


children; 2) ensure that the level of services provided responds 
to the families' needs and circumstances, 3) promote positive 
parent-child interactions, 4) provide services to parents to 
support their roles as parents and to help the families move 
toward self-sufficiency, 5) coordinate federal services with 
services provided by state and local programmes to ensure a 
comprehensive array of services, 6) ensure formal linkages with 
local Head Start programmes in order to provide for continuity 
of services for children and families, and 7) in the case of a 
Head Start agency that operates a programme and that also 


vocational rehabilitation, health, mental health, employment and 
training, child welfare, and other social services agencies in the 
state. 
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ALGERIA. Executive Decree No. 94-326 of 15 October 1994 
setting the amount of family allowances. (Journal Officiel de la 
République Algérienne, Vol. 33, No. 68, 23 October 1994, p. 7.) 


This Decree provides that the monthly family allowance is 300 
DA per child and the yearly education benefit is 400 DA per 
child. Conditions of eligibility for these benefits are those in 
force at the time this Decree takes effect (1 October 1994). 


AUSTRALIA. Social Security (Home Child Care and Partner 
Allowances) Legislation Amendment Act 1994 (Act No. 55 of 
1994), 7 April 1994. (Summarized in Asia and Pacific News 
Sheet, Vol. 25, No. 1, March 1995, p. 10.) 


This Act amends the Social Security Act 1991 to introduce a 
home child care allowance. The allowance is designed to assist 
families in which a partner cares for children at home. The 
amount of the allowance is based on the income of the 
recipient's income and will not be taxed. The allowance 
replaces the Dependent Spouse Rebate for families with 
children available under the income tax system. The Act also 
introduces a partner allowance. This allowance is payable to a 
person when the person is a member of a couple, the person's 
partner is at least twenty-one, the person is an Australian 
resident and is in Australia, and the person's partner is receiving 
job search allowance, new start allowance, sickness allowance, 
or special benefit. 


NOTE: The Social Legislation Amendment (Family 
Measures) Act 1995 (Act No. 106 of 1995) introduces a new 
maternity allowance intended to assist families with the extra 


costs incurred at the time of the birth of a new baby, including 
income lost by the mother as a result of her leaving employment 
around the time of birth. The allowance is paid through the 
social security system in a lump sum equal to six times the 
weekly maximum rate of the parenting allowance. Eligibility 
and means tests apply to the payment. See Trends in Social 
Security, No. 12, November 1996, p. 5. The Act also contains 
provisions relating to the calculation and payment of family 
payments. 


ESTONIA. Child Benefit Law 1994 of 10 February 1994. 
(Riigi Teataja, No. 13, 4 March 1994, Item No. 232, as 
summarized in Trends in Social Security, No. 8, August 1995, 
pp. 13-14.) 


This Law reorganizes the system of child benefits in Estonia. 
Under the new system, the following benefits will be granted: a) 
a birth grant, b) a child benefit, c) a subsistence benefit, d) a 
serviceman's child benefit, e) a guardian's benefit; f) a start in 
life allowance for children leaving home; g) a single mother's 
benefit; h) a benefit for a disabled single parent; i) a benefit for 
a single parent if another parent has disappeared and does not 
pay support; and j) a school benefit paid once at the beginning of 
the year. The last three of these are new benefits. The rate of 
all of these benefits will be set by Parliament each year in the 
State budget, based on the rate for the child benefit. As of 1 
October 1994, the child benefit was 105 kroons for the first 
child, 140 kroons for the second child, and 190 kroons for the 
third and subsequent children. 


NOTE: Ordinance No. 20 of 17 January 1995 sets forth 
conditions for the payment of these benefits. See Pravovye 
Akty, No. 13, 27 February 1995, pp. 385-398, as summarized in 
Legislative Information, No. 9, 1995, p. 16. 


GERMANY. Tax Law for the Year 1996, 11 October 1995. 
(Bundesgesetzblatt, Part 1, No. 53, 20 October 1995, p. 1250, as 
reproduced in Sammelblatt für Rechtsvorschriften des Bundes 
und der Lander, No. 45, 10 November 1995, pp. 1921-2085.) 


Among other things, this Law contains a new consolidated 
version of the Family Allowances Law. The Law provides that 
an eligible parent will receive 200 DM per month for each of the 
first and second eligible children, 300 DM per month for the 
third eligible child, and 350 DM per month for each additional 
eligible child. The Law contains provisions on eligibility of 
parents and children (in general, children must be under the age 
of eighteen), categories of foreigners who are eligible to receive 
family allowances, determination of eligibility when more than 
one person is eligible to receive the allowance; children for 
whom an allowance will not be granted (because they receive 
other benefits) the beginning and end of eligibility for 
allowances, the authorities responsible for implementing the 
Family Allowances Law, applications for family allowances, 
payment procedures, offences, and the rights of nationals of 
Member States of the European Union to receive family 
allowances, among other things. 
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NOTE: This version of the Family Allowances Law replaces a 
consolida-ed version of 1 January 1994. See Bundesgesetzblatt, 
Part I, Mo. 6, 9 February 1994, p. 169, as reproduced in 
Sammelbiatt fir Rechtsvorschrifien des Bundes und der Lander, 
No. 10, 11 March 1994, pp. 673-683. 


An Ordinance of 10 October 1995 sets forth rules on the 
payment of family allowances to workers outside of the public 
services. See Bundesgesetzblatt, Part I, No. 58, 21 November 
1995, p. 1510, as reproduced in Sammelblatt, No. 50, 15 
December 1995, pp. 2232-2233. 


On 19 January 1994, the Government issued a consolidated 
version cf the Law to ensure support for the children of single 
mothers and fathers through the payment of support advances or 
support shortfalls. Under this Law, the following are eligible to 
receive support payments: children who under the age of twelve 
who a) live in Germany with one parent who is single, widowed, 
or divorced or permanently separated; and b) do not or do not 
regularly receive support fram their other parent or, if this 
parent or a step-parent is dead, receive less than a certain level 
of orphan benefits. The exact amount of support to be paid is 
determined according to provisions of the Standard Support 
Ordinance of 27 June 1980, as amended, taking into 
consideration whether the parent with whom the child lives 
receives family allowances under the Family Allowances Law. 
Further provisions of this Law deal with the maximum length of 
time tha: support will be paid (72 months), retroactive effects of 
the Law, requirements that the parent with whom a child lives 
provide information to the authorities, procedures, and offences, 
among other things. See Bwndesgesetzblatt, Part I, No. 6, 9 
February 1994, p. 166, as reproduced in Sammelbiatt, No. 10, 
11 March 1994, pp. 671-672. 


IRELAND. Social Welfare Act 1995 (Act No. 3 of 1995), 5 
April 1€95. (Irish Current Law Statutes Annotated, Release 44, 
June 1935, pp. 3-[1H23].) 


Ameng other things, this Act amends the Social Welfare 
(Consolidation) Act, 1993, to increase the rate of the child 
benefit <o Irish £27 for each of the first two children and to Irish 
£32 for each child in excess of two. The Act also broadens the 
eligibility requirements for payment of the child benefit, 
broaders the definition of "qualified child" in relation to the 
child benefit, and introduces an adoptive benefit payable to an 
adoptinz parent who is entitled to adoptive leave under the 
Adoptive Leave Act, 1995. 


NOTE: The Social Welfare (No. 2) Act, 1995 (Act No. 23 of 
1995) enacted on 25 July 1995, amends social welfare 
legislation to “ensure that no person, either spouse or child, will 
be disadvantaged in terms of his or her social welfare 
entitlement as a result of the spouse's legal status being changed 
from married, separated or deserted to that of divorced." The 
Act was approved m preparation for the referendum on 
legalizmg diverce, held in November 1995. To this end, the Act 
amends provisions relating to survivor's pensions, deserted 
wife's benefits, widow's non-contributory pensions, deserted 
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The Act also amends provisions on death benefits for widows 
and widowers to provide that a death pension benefit payable to 
a widower shall cease upon his remarriage or while he is 


widow. See Irish Current Law Statutes Annotated, Releese No. 
46, October 1995, pp. 23(1 8). 


Among other things, the Social Welfare Act, 1994 (Act No. 4 of 
1994), enacted on 31 March 1994, creates a contrbutory 
pension scheme for widowers. Previously, only widows were 
covered by such a scheme. See Irish Current Law Statutes 
Annotated, Release No. 39, August 1994, pp. 4-(1)-(28). 


POLAND. Law of 1 December 1994 on family allowances and 
nursing allowances. (Dziennik Ustaw, No. 4, 7 January 1995, 
Item No. 17, pp. 45-52, as summarized in Recht in Ost und 
West, No. 4, 1995, pp. 103-104.) 


Under this Law, as of 1 March 1995, family allovances 
become part of general benefits provided by the social security 


allowances are provided to the qualifying parent for eack child 
under the age of sixteen (twenty in the case of students). In the 
ee dio grape devi 
persons with disabilities of the first or second degree, and 
persons who care for a disabled child, the allowances are paid to 


nbsp c Dd Uds enisi apio Miis 
for their employees. Social security offices and other 
government agencies are responsible for persons who co not 
work for such an employer or who are unemployed or 
uninsured. A new application must be submitted evecy six 
months. ing allowances are paid with respect to children 
under the age of sixteen when, for reasons of health, they 
require the permanent care of another person. Nursing 
allowances are also paid with respect to children over ths age 
who are disabled im the second degree and with respect to 
persons over the age of seventy-five. The effect of the Law is to 
render ineligible for family allowances a significant number of 
persons whose income is above the income level set by the Law 
and to provide family allowances to the uninsured, who 


SPAIN. Royal Legislative Decree No. 1/1994 of 20 June 1994. 
ee «sine n: No. 154, 29 June 1994, as 
reproduced Repertorio co de 

[Aranzadi], 1994, Item No. 1825, pp. 5453-5508.) 


This Legislative Decree consolidates Spain's General Social 
Security Law. It regulates the Constitutional right (ArticE 41) 
of Spanish citizens to social security and provides tha- any 


individual or collective. agreement under which a worker 
renounces his or her rights conferred by the Law is void. Among 
the benefits provided by the Law are family allowances for 
persons who are in charge of children. These benefits equal 
36,000 pesetas per child under the age of eighteen for persons 
who contribute to the social security system and have income 
below a certain level as based on the number of children and for 
persons who do not contribute to the system, have income below 
the same level, and do not have a right to the same benefits 
under another public social protection system. In addition, 
persons who make contributions are entitled to have the first 
year of the period that they take off under applicable legislation 
to care for each child counted as a period of contributions to the 
social security system and to have their position at work 
reserved for them. The amount of the allowance rises if the 
child in charge is disabled, according to the age of the child and 
degree of disability. Persons with children in charge who are 
over eighteen and suffering from a disability of at least 75 per 
cent are entitled to an allowance of 587,460 pesetas. Exceptions 
to the limits on income are made for families with many 
children. Further provisions of the Law relating to these 
allowances deal with other situations in which persons whose 
income exceeds set limits are entitled to the allowance, 
calculation of the degree of disability, conditions under which 
the allowance will not be paid, and required declarations about 
changes in family size, among other things. 

NOTE: Royal Decree No. 1801/1995 of 3 November 1995 
expands the concept of "large family" to cover families with 
three or more children. Henceforth, such families will be 
entitled to all benefits provided by existing law to large families. 
See Boletín Oficial del Estado, No. 264, 4 November 1995, as 
reproduced in Repertorio Cronológico de Legislación, Vol. 4, 
1995, Item No. 3024, p. 8847. 


SWEDEN. Act of 20 December 1994 to amend the Child 
Allowance Act (No. 529 of 1947) See  Svensk 


fürfattningssamling, 30 December 1994, p. 1, as summarized in 


Trends in Social Security, No. 8, August 1995, p. 19. 


This Act changes the amounts of the supplement to child 
allowances paid to large families. As of 1 January 1995, parents 
will receive a supplement of SK12,400 per child per year for the 
third child; SKr 7,200 for the fourth child; and SKr 9,000 for the 
fifth and each subsequent child. 


NOTE: An Act of 11 May 1995 (No. 472 of1995) amends the 
Child Allowance Act (No. 529 of 1947) to decrease the amount 
of the basic child allowance from SKr9,000 per child per year to 
SKr7,680 per child per year. See Svensk forfc 

No. 472, 23 May 1995, p. 1, as summarized in Trends in Social 
Security, No. 8, August 1995, p.19. 


An Act of 16 December 1994 (No. 1567 of 1994) repeals the 
Act respecting care allowance (No. 553 of 1994). Under the 
latter Act, a care allowance of SKr2,000 per month was given 
for each child. See Svensk forfatiningssamling, No. 1567, 27 
December 1994, p. 1. 


+, 
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UNITED NATIONS. INTERNATIONAL LABOUR 
ORGANIZATION. i Protection Convention 


(Revised), 1952 (No. 103). (ILOLEX database.) 


The following countries ratified this Convention in 1991-1994: 
a) Azerbaijan, 19 May 1992; b) Bosnia and Herzegovina, 2 June 
1993; c) Chile, 14 October 1994; d) Croatia, 8 October 1991; e) 
Kyrgyzstan, 31 March 1992; f) Slovenia, 29 May 1992; g) Sri 
Lanka, 1 April 1993; h) Tajikistan, 26 November 1993; i) 
Uzbekistan, 13 July 1992; and j) The farmer Yugoslav Republic 
of Macedonia, 17 November 1991. 


AUSTRIA. Structural Adjustment Law of 1995. (Bundes- 
gesetzblatt für die Republik Osterreich, No. 91, 4 May 1995, 
Item No. 297, pp. 4175-4233.) 


Among other things, this Law enacts the Parental Leave 
Supplement Act (Article 25). Under this latter Act, the 


spouse earns less than 5,495 schillings per month, with this 
ceiling raised by 2,768 schillings per additional supported 
person; 3) a mother or father who, although single, lives with 
the father or mother of their child; and 4) a woman ot man who, 
on her or his own behalf or with ber or his spouse, has adopted 
or intends to adopt a child and has taken this child into her or 
his care without being remunerated. The amount of the 
Spal le eager dex ir M qais 
and 1,250 for persons 


Government (including when income is above a certain level), 
and required declarations of income levels, among other things. 
The Law also amends the Salary Law of 1956 with respect to the 
payment of family allowances for children. The changes deal 
with the categories of children for which an allowance can be 
received. 


BRAZIL. Law No. 8861 of 25 March 1994. (Coleçao das Leis, 
Vol. 186, No. 4, April 1994, pp. 1489-1491.) 


This Law amends Laws 8212 and 8213 of 24 June 1991 to 
extend the provision of maternity benefits to the special category 
of insured persons set forth in Law No. 8212. This category 
includes rural producers, shareholders, partners, or renters, 
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alone or es part of a family group, as well as their spouses or life 
companicns and children over the age of fourteen or similarly 
situated persons if it is proved that they work as a family group. 
Benefits consist of 120 days' leave at the rate of one minimum 
salary. Contributions to be paid for maternity benefits equal 2.2 
per cert of the person's gross receipts from the 
commercialization of his or her production. Membership in the 
special category of insured persons is proved by means of an 
Identification and Contribution Card, which is instituted by this 
Law. 


CANADA. YUKON. An Act to Amend the Employment 
Standarcs Act (Chapter 7 of 1995), 3 May 1995. (Statutes of the 
Yukon, 1995, pp. 1-22.) 


Amonz other things, this Act amends Section 36 of the 
Employment Standards Act to provide that an employee is 
entitled to seventeen days of maternity leave without pay. The 
leave wll also be provided if the pregnancy is terminated or the 
employee needs the leave because of health problems caused by 
or associated with her pregnancy. The Act also creates parental 
leave to which the employee is entitled when the employee 
becomes the birth mother of a child; becomes the birth father of 
a child or assumes the care and custody of his newborn child or 
of his or her spouse's newborn or adoptive child; or adopts a 
child under Canadian law. This leave lasts for twelve weeks 
and is unpaid. If taken in addition to maternity leave, it must be 
continuous with the maternity leave. To take advantage of 
either leave, an employee must have been employed for twelve 
continuous months with his or her current employer and submit 
a request for leave at least four weeks before the leave is to 
commence. Upon returning to work after maternity leave, an 
employee must be paid at a rate not less than the wages and 
benefits to which she was entitled on the date of commencement 
of the “eave of absence, plus all increases in wages and benefits 
to which she would have been entitled had leave not been taken. 


NOTE: On 2 June 1994, the province of Saskatchewan amended 
its Labour Standards Act with respect to maternity and parental 
leave. Under the amended Act, an employee is entitled to take 
twelve weeks of parental leave if the employee is currently 
employed and has been in the employment of the employer for a 
total of twenty weeks during the fifty-two weeks immediately 
preceding the day on which the requested leave is to commence. 
The Act also makes amendments regarding reinstatement, 
benefits, and seniority after maternity leave, written application 
requirements for parental leave, requirements for taking 
adopton leave, and the definition of “spouse.” The latter now 
includes “a person with whom an employee cohabits and has 
cohakited as spouses a) continuously for a period of not less than 
two years, or b) in a relationship of some permanence, if they 
gre the parents of a child." See Statutes of Saskatchewan, 1994, 
Chap:er 39, pp. 503-530. 


CHILE. Decree with force of law No. 1 of 7 January 1994 
establishing the reformulated, coordinated, and systematized 
text of the Labour Code. (Diario Oficial, No. 34772, 24 January 
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1994, as reproduced in Leyes, 1994, pp. 276-393.) 


Major provisions of this Code relating to the prohibition of 
discrimination on the basis of race, colour, sex, union affi iation, 
religion, political opinion, nationality or social origin, the 
employment of minors, the requirement that a certain percentage 
of workers be of Chilean naticnality, the setting aside of a 
certain percentage of salary for the protection of spouses and 
family members, maternity benefits, leave to care for sick 
minors, and child care are reproduced in the Appendix o this 
volume under Section 430. 


NOTE: Law No. 19299 of 8 March 1994 amends the Decree 
with force of Law No. 44 of 1978 on social welfare with respect 
to the calculation of the amount of maternity benefits paid under 
Articles 195-196 of the Labour Code as a function of the salary 
of the beneficiary in the months before the leave ani the 
consumer price index. See Recopilación de Leyes y 
Reglamentos, Vol. 105, 1994, pp. 98-101. 


Law No. 19408 of 22 August 1995 amends Article 203 cf the 
Labour Code to make the requirement that enterprises with 
twenty or more workers maintain a room for the feeding of 
children under two years old applicable to cammercial centses or 
complexes administered under one legal personality or business 

employing collectively twenty or more people. See [nario 
Official, No. 35255, 29 August 1995, p. 2. 


COSTA RICA. Amendment of 9 December 1993 of the 
Directing Board of the Costa Rican Social Security Agency on 
insurance for illness and i (Colección de Leyes, 
Decretos y Reglamentos, Vol. 3, Part 1, 1994, pp. R96-R97. 


Among other things, this Amendment amends Article 43 o^ the 
above Regulations to provide the following: a) incapacity die to 
maternity is set at four months, which includes the period >oth 
before and after delivery, in conformity with the general and 
special laws applicable to different groups of employers. b) 
maternity benefits are set at 50 per cent of the average salary of 
the most recent three months, c) if the child is delivered 
stillborn, the period of incapacity for breast-feeding is to last for 
a period of one month after the date of delivery, and d) if the 
child being breast-fed dies during the period of incapacity, the 
period of incapacity for breast-feeding is suspended thirty cays 
after the death of the child. 


DENMARK. Notification of 15 April 1994 respecting the 
Leave Act (No. 269 of 1994). (Lovtidende, Part A, Vol. 57, No. 
269, 22 April 1994, pp. 1278-1283, as summarized in 
Legislative Information, No. 12, 1994, p. 4.) 


Among other things, this Notification provides that persens 
who have children (including adopted children) up to the age of 
eight may take leave to care for the children for a minimum of 
thirteen weeks and a maximum of fifty-two weeks. Ara 
prerequisite, the person must be entitled to daily cash benefits in 
the event of sickness, confinement, and adoption. Each parent is 


entitled to twenty-six weeks of the fifty-two weeks, and parents 
Notification also includes provisions on the prohibition of 
dismissal during leave and on return to work. 


NOTE: A Notification of 27 December 1994 deals with leave for 
training, sabbath, and child care. It provides that parents may 
take leave to care for their own children (including adopted 
children) up to the age of eight for a minimum of thirteen weeks 
and a maximum of fifty-two weeks (maximum fifty-two weeks 
for each child). Each parent is entitled to twenty-six of the fifty- 
two weeks, and one parent may not transfer his or her leave to 
the other parent. Benefits paid during leave are set at 70 per 
cent of salary. See Lovtidende, Part A, Vol. 207, No. 1178, 21 
December 1994, pp. 6623-6635, as reported in Legislative 
Information, No. 2, 1996, p. 6. 


DENMARK. Act of 1 June 1994 (Act No. 447 of 1994) to 
amend the Act respecting daily cash benefits in case of sickness 
and confinement. (Lovtidende, Part A, Vol. 85, No. 447, 2 June 
1994, p. 2094, as summarized in Legislative Information, No. 
11, 1994, p. 12.). 


This Act amends Act No. 852 of 20 December 1989 to 
authorize pregnant women to be absent from work with full pay 
for the purposes of medical examinations due to pregnancy. The 
Act implements European Communities Directive No. 92/85 of 
19 October 1992. 


NOTE: An Act of 1 June 1994 amends the Act respecting equal 
treatment of men and women with regard to employment and 
confinement to provide that a woman must take two weeks 
leave after confinement, that a woman may be absent from work 
for pregnancy examinations during working hours, and that, if a 
worker is dismissed on any of the grounds mentioned in Section 
7 of the Act, the worker is entitled to a written explanation for 
the dismissal See Lovtidende, Part A, Vol. 84, No. 412, 12 
June 1994, p. 1959, as summarized in Legislative Information, 
No. 11, 1994, p. 5. 


Another Act of 1 June 1994 amends the Act respecting equal 
treatment of men and women with regard to employment and 
confinement to insert a new Section 7a on the right to receive 
cash benefits upon return to work afler parental leave. See 
Lovtidende, Part A, Vol. 84, No. 416, 1 June 1994, p. 1971, as 
summarized in Legislative Information, No. 11, 1994, p. 5. 


A consolidated version of the Act respecting equal treatment of 
men and women with regard to employment and confinement is 
contained in Lovtidende, Part A, Vol. 84, No. 875, 17 October 
1994, pp. 5091-5094. 


DOMINICA. Social Security Benefits (Amendments) 
Regulation (Statutory Rules and Orders No. 137/95), May 1995. 
(Trends in Social Security, No. 8, August 1995, p. 3.) 


Among other things, this Regulation increases the amount of 


the maternity grant by EC$50 to EC$200. The Regulation also 
increases the amount of the old-age, disability, and survivors 
pensions by 5 per cent and increases and introduces new funeral 
grants. 


ESTONIA. The Republic of Estonia Holidays Act, 7 July 1992. 
(Estonian Legislation in Translation, No. 11, November 1997, 
pp. 97-119.) 


Major provisions of this Act relating to perental leave are 
reproduced in the Appendix to this Volume under Section 430. 
The Act provides as follows: a) maternity leave consists of 
seventy days preceding childbirth and fifty-six days after 
childbirth, with pay as set by the Medical Insurance Act, b) 
adoption leave consists of seventy days as of the date of 
adoption, with pay as set by the Medical Insurance Act, c) a man 
or woman raismg a child is entitled to parental leave until the 
child reaches the age of three, with pay as set by the Child 
Benefits Act; and d) an employer may not initiate termination of 
an employment contract during this leave, except in limited 
circumstances. 


NOTE: The translation is based on the Estonian text published 
in Riigi Teataja, Part I, No. 37, 1992, p. 481, as amended 
through the Act of 8 October 1997 (Riigi Teataja, Part I, No. 
74, 1997, p. 1229). 


ESTONIA. Public Service Act, 25 January 1995. (Estonian 
Legislation in Translation, No. 3, March 1996, pp. 7-107.) 


This Law sets forth the regulation of employment in state and 
local administrative agencies in Estonia. It provides as follows, 
among other things: 


"Section 51. Temporary easement of conditions of service and 
temporary transfer of official during pregnancy. 


1) During pregnancy, an official shall be entitled, by the 
decision of a doctor, to the temporary easement of her conditions 
of service or to a temporary transfer to another office, except an 
office to be filled by way of competition. The difference in 
salary shall be paid from mandatory medical insurance funds. 


2) If easement of conditions of service or transfer provided for in 
subsection 1) of this Section is impossible, an official shall be 
released from the performance of her functions during pregnancy 
and shall be paid a mandatory medical insurance benefit to the 
extent of her salary for the period of leave." 


The Law also allows a male official to enjoy the benefits 
provided by law to a woman raising a disabled child or a child 
under three-years old if he raises the child alone (Section 52). 
Further, it authorizes an employee to refuse to perform duties or 
fulfill orders not pertaining to bis or her position if such 
performance or fulfillment is contraindicated due to the state of 
his or her health or does not enable him or her to use the 
benefits prescribed for the upbringing of children (Section 63). 
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NOTE: This translation is based on the text published in Riigi 
Teataja, Part I, No. 16, 1995, p. 228, as amended through the 
Act of 7 February 1996 (Riigi Teataja, Part I, No. 15, 1996, p. 
265". 


FINLAND. Act of 30 March 1994 respecting compensation to 
employers for costs for annual leave during periods during 
which parental allowances are paid (Act No. 238 of 1994). 
(Finlands fürfattningssamling, No. 238, 31 March 1994, pp. 
709-710. as summarized in Legislative Information, Nos. 6-7, 
1994, p. 6.) 


This Act provides that, when an employer has given an 
employee paid leave during a period of time during which the 
worker, without working, received a special maternity allowance 
or parental allowance under the Sickness Insurance Act, the 
employer is entitled to compensation from Sickness Insurance in 
accordamce with this Act 


NOTE: On 16 September 1994, Finland enacted the Act to 
amend Section 34 of the Act respecting contracts of employment 
(Act Nc. 824 of 1994). This Act provides that an employer is 
not obliged to pay wages during special maternity, paternity, or 
parental care leave. When, as a result of pregnancy or 
childbirth, a worker cannot work during any other period than 
during maternity and parental leave, she is entitled to pay in 
accordance with Section 28 of the principal law. In addition, a 
woman is entitled to attend medical examinations during 
working hours without loss of pay. See Finlands 
fSorfattningssamling, No. 824, 22 September 1994, p. 2459, as 
summarized in Legislative Information, No. 11, 1994, p. 12. 


FRANCE. FRENCH POLYNESIA. Deliberation No. 94-6 of 
3 February 1994 defining the framework for general social 
protect:on applicable to the residents of the Territory of French 
Polynesia. (Journal officiel de la Polynésie française, Vol. 143, 
No. 6, 10 February 1994, pp. 274-276 ) 


This Deliberation establishes a scheme of social protection for 
residerts of French Polynesia. This scheme consists of health 
insurance, maternity benefits, benefits for accidents at work and 
professional illnesses, family allowances, disability benefits, 
old-age benefits, death benefits, and welfare benefits (for the 
elderly, the handicapped, and children). The scheme is divided 
into three parts: a system for salaried workers, a system for non- 
salariel workers, and a system for persons who have no other 
insurance whose income is below a certain level. The scheme 
provides health insurance to all persons who have legally 
resided in French Polynesia for at least six months in a 
continious fashion. Particular health benefits to be provided 
under each of the three systems are to be set forth later by the 
territo-ial assembly. Old-age benefits and family allowances are 
tc be provided under legislative provisions already in existence. 
The Deliberation does not provide details as to the other benefits 
that ase envisaged by the scheme. 
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GEORGIA. Cabinet of Ministers Decree of 11 Janua— 1994 
on Measures Aimed at Further Improving the Social Prowction 
of the Population of the Republic of Georgia. (Sake-tvelas 
Respublika [Tbilisi], 13 January 1994, p. 1, as summarecd in 
Foreign Broadcast Information Service, 25 January 1954, pp. 
69-70.) 


This Decree regulates various sorts of social benetrs in 
Georgia and, in light of the increase in prices of, and tari 1s on, 
consumer goods and services and the fall in the exchang- rate, 
has the purpose of socially protecting the population. mong 
other things, the Decree sets the maternity allowance at 111,000 
"coupons," paid as a lump sum, and the monthly allowa-rzs for 
single mothers and parents not receiving maintenance at “0 per 
cent of the minimum wage. Persons caring for children up zo the 
age of one year and a half shall receive 50 per cent cf the 
minimum wage as an allowance; persons caring for ch-Eiren 
between the ages of one year and a half and six, and rwpils 
between the ages of six and eighteen attending prrmary, 
secondary, higher, and professional education and not wcrxing 
or receiving grants, pensions, or social assistance shall receive 
40 per cent of the minimum wage as an allowance, and mcthers 
of children up to three years old and persons whc are 
housewives and unemployed who are not receiving any —ther 
kind of allowance established by law shall receive 30 per ccat of 
the minimum wage as an allowance. 


GERMANY. Law of 31 January 1994 on the provisian of 
allowances for child rearing and leave for child rearins-the 
Federal Child Rearing Allowances Law. (Bundesgesetz att, 
Part I, No. 6, 9 February 1994, p. 181, as reproduce] in 
Sammelbiatt für Rechtsvorschrifien des Bundes und der Lé er, 
No. 10, 11 March 1994, pp. 684-689.) 


Under this Law, which is the consolidated version, a pers is 
entitled to receive child-rearmg allowances when he or she has 
his residence in Germany, lives in a household with a chiki for 
whom he or she is responsible, personally cares for and -<tses 
the child, and is not employed or is employed part-(me. 
Allowances can also be paid with respect to adopted chiFiren 
and to the children of spouses, among others. Allowances are 
set at 600 DM per child per month and will be provided til 
the child is eighteen months’ old, with the period lengthene= to 
twenty-four months for children born after 31 December :232. 
Further provisions of the Law deal with foreigners and nati—nls 
of Member States of the European Union who are eligit& to 
receive child-rearing allowances, applications for allowar-zs, 
definitions of part-time work, determination of eligibility "ten 
more than one person is eligible to receive an allowance -»ith 
respect to the same child, decreases in the amount of allowe: ces 
paid for persons earning more than a certain level of incae, 
definitions of income, competent agencies, procedkres, 
government financing, proof of income, and disputes unde- the 
Law, among other things. The Law also provides “kat 
employees are entitled to take leave to raise a child born afte: 31 
December 1991 for the first three years of the child's life o-the 
first three years after adoption of the child. The employee -rast 
personally care for and raise the child. The Law comms 


provisions on leave taken by persons working part-time, requests 
for leave, extension or curtailment of leave, and the prohibition 
against dismissal of the employee during leave and from the 
time that the employee requests leave (a maximum of six 
weeks), among other things. 


NOTE: Similar provisions on leave to rear children for public 
service employees are set forth in a new consolidated version of 
the Ordinance on child-rearing leave for public service 
employees and judges within the public services, approved on 
31 January 1994. See Bundesgesetrblatt, Part I, No. 84, 2 
December 1994, p. 3517, as reproduced in Sammelblatt, No. 52, 
30 December 1994, pp. 4113-4114. 


On 23 December 1993, the state of Thuringia enacted legislation 
providing child-rearing allowances for periods of time beyond 
those set in the Federal Law. See Sammelblatt, No. 5, 4 
February 1994, p. 360. 


On 15 February 1993, the state of Hesse enacted legislation 
amending its Child Rearing Leave Law to provide parental leave 
beyond the period set in the Federal Law. See Sammeiblatt, No. 
14, 8 April 1993, pp. 1111-1112. 


INDIA. The Matemity Benefit (Amendment) Act, 1995, 17 
August 1995. (Gazette of India, Part IL Section 1, Extraordinary 
Part 1, No. 42, 17 August 1995, as reproduced in All India 
Reporter. Supplement, 1 April 1996, p. 181.) 


This Law amends India's Maternity Benefit Act, 1961, to 
provide benefits in cases of medical termination of pregnancy. 
The amended Section 9 of the Act reads as follows: 


"9. Leave for miscarriage etc.- In case of miscarriage or medical 
termination of pregnancy, a woman shall, on production of such 
proof as may be prescribed, be entitled to leave with wages at 
the rate of matemity benefit, for a period of six weeks 
immediately following the day of her miscarriage or, as the case 
may be, her medical termination of pregnancy.” 


The Law also adds the following new Section 9A to the Act: 


"9A. Leave with wages for tubectomy operation.- In case of 
tubectomy operation, a woman shall, on production of such proof 
as may be prescribed, be entitled to leave with wages at the rate 
of maternity benefit for a period of two weeks immediately 
following the day of her tubectamy operation." 


The Law defines "medical termination of pregnancy" as "the 
termination of pregnancy permissible under the provisions of the 
‘Medical Termination of Pregnancy Act, 1971"." 


IRELAND. Matemity Protection Act, 1994 (Act No. 34 of 
1994), 27 December 1994. (Irish Current Law Statutes 
Annotated, Release 42, February 1995, pp. 34-[1-[21].) 


This Act is designed to implement European Communities 


Council Directive No. 92/85/EEC of 19 October 1992 on the 
introduction of measures to encourage improvements in the 
safety and health at work of pregnant workers and workers who 
have recently given birth or are breast-feeding, to re-enact with 
amendments the provisions of the Maternity Protection of 
Employees Acts, 1981 and 1991; to entitle a male employee to 
leave in certain cases in which the mother of his child dies; and, 
as a consequence of the above-mentioned provisions, to extend 
the protection against unfair dismissals conferred by the Unfair 
Dismissals Act, 1977. Major provisions of the Act are 
reproduced in the Appendix to this volume under Section 430. 
The Act grants a pregnant employee maternity leave of a 
minimum of fourteen consecutive weeks. 


NOTE: Detailed provisions on the measures that are to be 
adopted by employers to protect pregnant and breast-feeding 
employees are contamed in the Safety, Health and Welfare at 
Work (Pregnant Employees etc.) Regulations 1994 (Statutory 
Instrument No. 446 of 1994) of 20 December 1994. 


Details of the general entitlement of employees to time off from 
work for the purpose of ante-natal and post-natal care are 
contained in the Maternity Protection (Time off for Ante-Natal 
and Post-Natal Care) Regulations, 1995 (Statutory Instrument 
No. 188 of 1995, of 30 January 1995. 


On 15 March 1995, Ireland enacted the Adoptive Leave Act 
1995 (Act No. 2 of 1995). This Act authorizes an adoptive 
mother and, in certain cases, an adoptive father, to take not more 
than ten consecutive weeks of leave upon the adoption of a 
child. See Irish Current Law Statutes Annotated, Release 51, 


August 1996, pp. 2(1)(27). 


The Social Welfare (Maternity Benefit) (Amendment) 
Regulations 1994 (Statutory Instrument No. 230 of 1994 ), of 21 
July 1994, set forth changes in the calculation of a woman's 
“reckonable” weekly earnings for the purposes of the rate of 
maternity benefits. 


ISRAEL. Sick pay (absence because of child's illness) Law 
5753-1993. (Israel's Labour Laws, compiled by Aryeh Green- 
field, Haifa, Israel, A.G. Publications, November 1995, p. 130.) 


This Law allows a parent who has a sick child to charge up to 
six days’ sick leave against his or her accumulated sick leave to 
care for the child. If the child suffers from a "malignant 
disease," the parent may charge up to sixty days’ leave against 
his or her accumulated sick leave. Leave will not be provided 
unless the other parent of the child is employed and does not 
take the same leave. The Law "shall add to, and not derogate 
from any right of an employee under any enactment or 
agreement." 


NOTE: The Sick pay (absence because of parent's illness) Law 
5754-1993 authorizes an employee who has a sick parent to 
charge up to six days’ sick leave against his or her accumulated 
sick leave to care for the parent. A parent is deemed to be sick 
if he or she becomes totally dependent on another person's help 
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for the performance of daily activities. See Israel's Labour 
Laws, 1995, p. 131. 


ISRAEL National Insurance Law (Consolidated Version) 
5755-1995. (National Insurance Law [Consolidated Version] 
5755-1955, Haifa, Israel, A.G. Publications, May 1997, 121 p.) 


This Law sets forth Israeli law on maternity benefits, 
children's. grants, and old age insurance, among other things. 
Under the Law, insured women shall receive the following in 
connection with giving birth: a) a hospitalization grant; b) a 
maternity grant, which is equal to 20 per cent of the average 
wage (rising to 100 per cent when two children are born and an 
additione] 50 per cent for each additional child bom), c) a 
maternity pension to be paid for nine months when three or 
more chidren are born (at 50 per cent of the average wage for 
three children, 75 per cent for four children, and 100 per cent for 
five or more children), and d) a maternity allowance equal to the 
ordinary wage of the woman and paid for twelve weeks (except 
when th» woman has taken extended leave) A person who 
adopts a child is also entitled to receive a maternity allowance, 
as is an "intended mother" (a woman who has received a child 
into her custody as an intended parent under the Surrogate 
Motherhood Agreement Law). Further benefits granted under 
the Law in connection with the birth of a child include benefits 
in case of required rest due to high-risk pregnancy and pavment 
for the cost of amniocentesis. Children's grants are to be paid to 
a parent at a rate of one "pension point" per month for the first 
two children and at higher rates in the case of additional 
children. If the parent is single, he or she shall be paid a grant 
at the beginning of each school year for each child between the 
ages of 3ix and fourteen (18 per cent of the average wage with 
respect to children between six and eleven, and 10 per cent with 
respect to children between the ages of eleven and fourteen. 
The Law provides for the payment of a pension to a retired 
person at the rate of 16 per cent of the average wage (rising in 
the case of dependents) supplemented by 2 per cent of the 
average wage for each year beyond ten that the beneficiary was 
insured at the date on which the pension becomes due (up to a 
maximem of 8 per cent). The pensionable age varies according 
to age end sex. Recent changes made to the Law included the 
followimg: a) universal child grants were restored for the first 
two chidren, regardless of income; and b) from 1 January 1996, 
married women who did not work outside the home and whose 
husbands were insured will be entitled to receive cld-age 
pensions in their own right; previously a supplement was paid to 
their husbands. See Trends in Social Security, No. 5, April 
1994, p 14 and No. 12, November 1996, respectively. 


NOTE: The consolidated version of the National Insurance Law 
summarized here i all amendments up to and 
including Amendment No. 15 of 1997. 


JAPAN. Family Leave Law of 5 June 1995. (Japan Labor 
Bulletia, Vol. 34, No. 8, 1 August 1995, p. 4, and Waseda 
Bulletia of Comparative Law, Vol. 16, 1995, pp. 38-41.) 
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This Law, which replaces the Child Care Leave Law, sequires 
companies to grant a three-month family leave period, a-salable 
once per family. The Law is designed to allow a male or fzmale 
worker to take leave from employment to care for a family 
member who is in such a condition as to require full-time care 
for at least two weeks. Employers are prohibited from refusing 
a request for leave, but are not required to pay employees curing 
the leave. If a worker requests leave on less than two veeks 
notice, an employer can postpone the start of the leave ta two 
weeks fram the date of notification. Employers are proasbited 
from terminating the employment of a worker becavse the 
worker has taken leave. The Law also provides tiet an 
employer must endeavour to take special actions to re-cmploy 
workers who quit their jobs because of pregnancy, chiElbirth, 
child care, or sick family care, and that an employe: must 
provide one of the following to employees who are taking zere of 
their families: a) part-time work, b) a flexible work schere; c) 
an earlier or later time schedule for beginning or ending work, 
or d) monetary assistance if an employee hires someone tc nurse 
his or her family member. 


NOTE: The Law to amend the Health Insurance Law, Law No. 
56 of 1994, enacted on 29 June 1994, provides that, during child 
care leave, employees are exempt from the requiremert of 
paying health insurance fees. See Kampoo, No. 122, 2€ Tune 
1994, pp. 76-85, as summarized in Legislation Informatios, No. 
10, 1994, p. 19. 


Law No. 45 of 29 June 1994 concerning the Family-care Leave 
of Judges provides for family-care leave for judges under the 
Supreme Court i taking info consideretion 
regulations on national public servants in the regular services. 
See Kampoo, No. 1430, 29 June 1994, p. 4, as summarize in 
Legislative Information, No. 10, 1994, p. 19. 


MADAGASCAR. Decree No. 94-471 of 11 August 1294 
amending certain provisions of Articles 37(2), 141, 145, 215, 
268, 295, and 303(2) of the Social Security Code. (Journal 
Officiel de la République de Madagascar, Vol. 110, No. 2271, 
31 October 1994, pp. 2530-2531.) 


Among other things, this Decree amends provisiors of 
Madagascar's Social Security Code to provide as follows: 


"Article 141. The prenatal allowance, in an amount equa to 
nine monthly payments at the average rate of the different retes 
of family allowances, is due on the occasion of each medially 
certified pregnancy to persons or the cosi) agir 
fulfill the conditions defined in Title II of this Book [o^ the 
Code];" 


"Article 145. The maternity allowance, in an amount equal to 
twelve monthly payments at the average rate of the differant 
rates of family allowances, is due to persons who fulfil he 
conditions defined in Chapter 1 of this Book on the occasicn of 
the birth under medical supervision (except in case: of 
recognized impossibility) of a child born viable whose zvil 
status is recorded in the usual fashion. In the case of muliple 


births, the maternity allowance is due for each child." 


NAMIBIA. Social Security Act, 1994 (Act No. 34 of 1994), 30 
November 1994. (Government Gazette of the Republic of 
Namibia, No. 992, 6 December 1994, pp. 1-47.) 


This Act establishes a social security system in Namibia to 
distribute maternity benefits, sick leave benefits, death benefits, 
pension benefits, and medical benefits to employees and to 
provide for the funding of training schemes for disadvantaged, 
unemployed persons. Major provisions of the Act are 
reproduced in the Appendix to this volume under Section 430. 
Among other things, the Act provides that all female employees 
are entitled to twelve weeks matermty leave benefits, four 
weeks occurring before the expected date of confinement and 
eight weeks afterwards. 


PAKISTAN. Labour Laws (Amendment) Act, 1994 (Act No. 
11 of 1994), 19 June 1994. (Gazette of Pakistan, Extraordinary, 
Part I, 29 June 1994, as reproduced in Ali Pakistan Legal 
Decisions, Vol. 46, 1994, Central Statutes, pp. 414-430.) 


Among other things, this Act amends the West Pakistan 
Maternity Benefit Ordinance, 1958 (Ordinance No. 32 of 1958) 
to do the following: a) substitute the word "establishments" for 
the word "factories," so as to enlarge the enterprises covered by 
the Act; b) entitle every woman employed in an establishment to 
the payment of maternity benefits at the rate of her wages during 
day on which she delivers the child and for each day of six 
weeks succeeding that day, and c) require the woman to have 
been employed in the establishment for a period of not less than 
four months immediately preceding the day on which she 
delivers the child. The Act also amends Pakistani laws relating 
to old-age, survivors, and invalidity pensions. Among other 
things, 1t makes the children of a deceased worker eligible for an 
equal division of the deceased survivors pension when the 
deceased's surviving spouse dies 


RUSSIAN FEDERATION. Federal Law of 19 May 1995 on 
government grants to citizens with children. (Sobranie 
zakonodatel'stva Rossliskoi Federatsii, No. 21, 22 May 1995, 
Item No. 1929, pp. 3720-3726, as summarized in Recht in Ost 
und West, No. 3, 1996, p. 83.) 


This Law sets forth provisions on maternity benefits, parental 
leave, and family allowances. Among other things, it provides 
that working women are entitled to full pay during their 140 
days of maternity leave (70 before childbirth and 70 afterwards). 
The period of paid leave after childbirth is increased to 86 days 
in cases of complications and 110 days if more than one child is 
bom. In certain cases (e.g., students and persons unemployed 
because of the closing of an enterprise) women who are not 
working are also entitled to maternity pay. The Law also 
provides a one-time birth grant to each family upon the birth of a 
child. The grant equals 15 times the minimum wage. Under the 


`A 


Law, a family will receive monthly for every child under the age 
of sixteen an amount equal to 70 per cent of the legally 
established minimum wage. This amount is increased by 50 per 
cent in the case of single mothers, a child whose parents who 
have withdrawn their support, or a child whose parent is serving 
in the military. Children who are in receipt of a pension (e.g, a 
survivor's pension) or support are also entitled to receive the 
family allowance. A working or studying mother (or father or 
other person authorized to raise a child) who takes leave to rear 
a child is entitled to receive an allowance until the end of the 
eighteenth month of the child's life equal to 200 per cent of the 
legally established minimum wage. A mother may receive this 
allowance until the end of the third year of the child's life, 
fathers and other persons raising a child are entitled to an 
allowance until the same point in time, but at only 50 per cent of 
the minimum wage. A person who receives the allowance will 
not lose it upon taking up part-time employment. 


NOTE: This summary takes into consideration the provisions of 
a number of other Ordinances, as noted in Recht in Ost und 
West, No. 3, 1996, p. 83. 


SAINT VINCENT AND THE GRENADINES. National 
Insurance (Benefits) Regulations, 1994 (Statutory Rules and 
Orders No. 13 of 1994), 4 August 1994. (Saint Vincent and the 
Grenadines Statutory Rules and Orders, 1994, pp. 39-64.) 


These Regulations are issued under the National Insurance 
Act. Major provisions relating to matemity benefits are 
reproduced in the Appendix to this volume under Section 430. 
The Regulations also contam provisions on age benefits, 
sickness benefits, invalidity benefits, funeral grants, and 
survivors’ benefits, among other things. Age benefits are 
awarded from the age of sixty. Maternity benefits are payable 
for thirteen weeks at 65 per cent of the insurable earnings or 
credits of the insured person during the thirty weeks required by 
Section 19 of the Regulations. 


SLOVAKIA. Consolidated version of 1995 of Law No. 
54/1956 of 30 November 1956 on health insurance for employ- 
ees. (Zbierka zakonov, No. 17, 20 February 1995, Item No. 42, 
as summarized in Recht in Ost und West, No. 5, 1995, p. 150.) 


This Law governs health insurance benefits for employees in 
the case of illness, accident, pregnancy, maternity, and care for 
family members. Benefits for illness are paid from the first day 
of illness and continue to be paid for a maximum of one year. 
The amount of benefit is set at 70 per cent of the average daily 
wages of the employee, which is raised to 90 per cent later in 
the iliness. Similar benefits are provided to employees who 
leave work to care for a sick family member. These benefits are 
paid only for a maximum of seven days, which is raised to 
thirteen days in the case of a single parent. 


NOTE: The consolidated version of Law No. 88/1968 of 27 
June 1968 on the extension of maternity leave, financial benefits 
during maternity, and child allowances paid by health insurance 


430 Parental Leaves and Benefits 91 


was also approved in 1995. This Law regulates employee health 
insurance benefits that are directly related to maternity and that 
provide ccmpensation to employees. One kind of benefit is paid 
to pregnamt women who are forced to perform less well-paying 
jobs because their normal job is a job that pregnant women are 
prohibited from performing or that, according to a medical 
certificate, endangers the employee's pregnancy. The amount of 
this tenefit is the difference between the rates of pay of the two 
jobs and is paid for a maximum of nine months after childbirth. 
Another benefit is the maternity benefit, which is paid for 
twenty-eight weeks of maternity leave starting with the sixth 
week befcre the expected date of childbirth. This benefit is paid 
at 90 per cent of the rate of average pay of the employee. In the 
case of women who give birth to more than one child and of 
single women who give birth, the length of time during which 
this benefit is paid is increased. Similar benefits will be paid to 
a man who cares for a child whose mother has died or who has 
been givea custody of the child by court order. Similar benefits 
are aiso paid to unemployed citizens whose names are contained 
in an official list of persons seeking employment. See Zbierka 
zakonov, No. 16, 17 February 1995, Item No. 40, as summarized 
in Recht i1 Ost und West, No. 5, 1995, pp. 150-151. 


SPAIN. Law No. 42/1994 of 30 December 1994 (Boletín 
Oficial del Estado, No. 313, 31 December 1994, as reproduced 
in Repertorio Cronológico de Legislación, Vol. 4, 1994, Item 
No. 3564, pp. 10075-10124.) 


Among other things, this Law inserts into Title II of the 
consolidated text of the General Social Security Law, approved 
by Royal Legislative Decree No. 1/1994 of 20 June 1994, a new 
Chapter IVbis that contains provisions on maternity benefits 
upon the »irth, adoption, or taking in of a child. The provisions 
of tbe Chapter apply to all persons of either sex who are 
qualified to take advantage of maternity leave as set forth in 
labour legislation applicable to private- and public-sector 
employees. These workers must also have made contributions to 
the socia. security system for 180 days within the five years 
immediately preceding childbirth, adoption, or the reception of a 
child. The amount of maternity benefits 1s equal to 100 per cent 
of the corresponding regulatory base salary, which is equivalent 
to that established for the provision of allowances to persons 
who are temporarily incapacitated. The right to maternity 
benefits can be annulled or suspended or benefits denied if the 
worker has acted fraudulently to obtain or keep such benefit, 
such as by working during maternity leave. These new 
provisions replace provisions contained in Article 131 of the 
General Social Security Law. The Law also inserts a new 
Article 11bis into the General Social Security Law to provide 
similar benefits for workers who fall under special social 
security regimes. 


SWEDEN. Act of 2 June 1994 (Act No. 555 of 1994) to amend 
the Act respecting the right to leave to care for a child, etc. (Act 
No. 810 of 1978). (Svensk forfattningssamling, No. 555, 13 
June 1991, p. 1, as summarized in Legislative Information, No. 
9, 1994, p. 6.) 
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This Act amends the Act respecting the right to leave te care 
for a child to provide that a parent is entitled to take ch ld care 
leave during the first three years following the child's bath. A 
worker who has adopted a child has the right to take ch ld care 
leave for eighteen months dating from the day on whica he or 
she has received the child in his or her care. 


NOTE: A second Act of 2 June 1994 amends the Act respecting 
the right to leave to care for a child with respect to elzg bility 
(Section 5) and the right to take leave during three separate 
periods a year except periods during which the worker is 
entitled to parental benefits under Chapter 4 of the Public 
Insurance Act. See Svensk forfatiningssamling, No. ESB, 22 
June 1994, p. 1, as summarized in Legislative Information, No. 
9, 1994, pp. 19-20. 


A third Act of 2 June 1994 amends the Public Insuramce Act 
(No. 381 of 1962) to provide that a parent may give his er her 
right to parental benefit to the other parent except for thirtr days 
that the parent must take or else lose. Parental bene are 
available for twelve months (per couple) of which two months 
are paid at 90 per cent of salary and ten at 80 per cent of salary. 
See Svensk forfatiningssamling, No. 605, 15 June 1994, pr. 1-4, 
as summarized in Legislative Information, No. 9, 1994, p 14. 


An Act of 16 December 1995 amends the Public Insurance Act 
to provide that parental benefits are payable for 450 days For 
multiple births, the parental benefit is payable for an ad-ittional 
180 days for each additional child. See  Svensk 
Sorfatiningssamling, No. 1568, 27 December 1994, pp. 1-3, as 
summarized in NATLEX database. 


An Act of 9 June 1994 amends Section 8 of the Ordinance 
respecting leave of absence (No. 111 of 1984) to provide -hat a 
worker is entitled to partial leave to care for a child mal the 
child has reached twelve years of age. See ‘Svensk 
Jorfattningssamling, No. 978, 27 June 1994, p. ., as 
summarized in Legislative Information, No. 9, 1994, p. 7 


“Svensk 
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SWEDEN. Parental Leave Act of 24 May 1995. 


Jörfattningssamling, No. 585, 7 June 1995, pp. 
summarized in NATLEX database.) 


This Act sets forth comprehensive rules on the various kinds 
of parental leave available in Sweden. Under the Act, thece are 
five kinds of leave: a) maternity leave (seven weeks), E) full 
parental leave for one parent (generally until the chid is 
eighteen months old) with or without family benefits, cj partial 
parental leave (50 or 25 per cent leave) with family benef ts, d) 
partial parental leave (25 per cent leave until the child .s eight 
years old) without family benefits, and e) temporary [eve to 
care of a child (with benefits and limits according to Ckanter 4 
of the National Insurance Act [No. 381 of 1962]). With the 
exception of maternity leave and the right to temporary leave to 
care for a child, the leave entitlements are conditional or Laving 
been employed for either six months preceding the leeve or 
twelve months during the two years preceding the leav>. The 
Act also regulates to what extent leave may be split into szveral 


periods, notification requirements, the categories of employees 
covered, the right to reinstatement, the obligatory nature of the 
Act, and the general rule protecting employees from dismissals 
caused by the exercise of their rights pursuant to the Act. 
Special rules apply regarding the right of pregnant employees, 
those who have recently given birth, and breast-feeding mothers 
to be transferred to non-strenuous positions. 


THAILAND. Social Security Act (No. 2) of 23 December 
1994. (Royal Thai Government Gazette, Vol. 49, Nos. 7-9, 30 
March 1995, pp. 83-94.) 


This Act amends provisions of the Social Security Act 1990 
with respect to maternity benefits, among other things. The 
amendments do the following: a) authorize maternity benefits to 
be paid with respect to a woman living openly with an insured 
person as man and wife, previously only insured persons and 
wives of insured persons were eligible for maternity benefits, b) 
increase the maximum period of time during which maternity 
benefits are paid from sixty to ninety days, and c) make 
government employees eligible to receive maternity benefits for 
the period of sixty days after they have lost their job. 


TURKEY. Decree No. KHK/562 with the Force of Law of 25 
July 1995 Amending Laws Relating to Civil Servants. 
(European Current Law, December 1995, Item No. 170, p. 162.) 


Among other things, this Decree provides that, upon request, 
civil servants will be given unpaid leave of up to twelve months 


upon giving birth. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. The ity (Compulsory Leave) 
Regulations 1994 (Statutory Instrument No. 2479 of 1994), 21 
1994. 


These Regulations, which apply to Great Britain, provide that 
an employee entitled to maternity leave shall not work or be 
permitted to work by her employer during the period of two 
weeks beginning with the date of her confinement. 


NOTE: The Matemity Allowance and Statutory Maternity Pay 
Regulations 1994 (Statutory Instrument No. 1230 of 1994), 
approved on 4 May 1994, provide the following: a) the matemity 
pay period must begin with a week not later than the sixth week 
before the expected week of confinement, to begin with a week 
not later than the week in which the woman is actually confined, 
b) the higher rate of statutory maternity pay must be at least 
equal to the rate of statutory sick pay, and all women who are 
entitled to statutory maternity pay must receive it at the higher 
rate for the first six weeks, and c) employers other than small 
employers will be able to recover only 92 per cent of payments 
of statutory maternity pay made by them. 


The Social Security Maternity Benefits and Statutory Sick Pay 
(Amendment) Regulations 1994 (Statutory Instrument No. 1367 
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of 1994), approved on 19 May 1994, provide that the maternity 
pay period begins from the week following the week in which a 
uy sid spleen eee s 
week before the expected week of confinement The 
Regulations also prescribe the beginning of the matesnity pay 
period when a woman is absent from work wholly er partly 
because of pregnancy or confinement after the sixth week before 
the expected week of confinement and provide -hat the 
entitlement provisions are no longer modified when a voman is 
dismissed or not offered & new contract of service before the 
qualifying week for statutory maternity pay. 


UNITED STATES OF AMERICA. Public Law No. 103-388 
of 22 October 1994, Federal Employees Family Friencly Leave 
Act. (United States Statutes at Large, Vol. 108, 1994, pp. 4079- 
4080.) 


This Act amends Chapter 63 of Title 5 of the United States 
Code to provide that an employee of the Federal Government 
may use sick leave to do the following: "a) to give care or 
otherwise attend to a family member having an illness, injury, or 
other condition which, if an employee had such a condition, 
would justify the use of sick leave by such an emploree; or b) 
for purposes relating to the death of & family member, including 
to make arrangements for or attend the funeral of such family 
member." Sick leave may be used for such purposes anly to the 
extent that the amount so used does not exceed forty hours in 
any year, plus up to an additional sixty-four hours in any year, 
but only to the extent that the use of such additional kours does 
not cause the amount of sick leave to the employee's credit to 
fall below eighty hours. Part-time employees are to enjoy 
similar benefits in proportion to the amount of time that they 
work. The Act is to be in effect for three years, at the end of 
which time a report shall be submitted to Congress cvaluating 
the use of sick time for these purposes and recommending 
whether the Act should remain in effect beyond this date. 


NOTE: On 30 December 1994, the Department of Labor, Wage 
and Hour Division approved a Final Rule implementing the 
Family and Medical Leave Act of 1993 (Public Law No. 103-3). 
See Federal Register, Vol. 60, 6 January 1995, pp. 2130-2279. 


UNITED STATES OF AMERICA. OHIO. An Act 5f 21 June 
1994 to enact sections 124.136 and 124.137 of the Rerised Code 
to establish parental leave and benefits for cestam state 
employees exempt from the Public Employee Collective 
Bargaining Law, to establish the Parental Leave Benefit Fund, 
and to declare an emergency. (Legislative Acts, Vol. 145, 1994, 
pp. 2625-2629.) 


This Act authorizes public state employees not subject to 
collective bargaining agreements who work at least thirty hours 
a week to take parental leave upon the birth or adsption of a 
child. Leave shall not exceed six continuous weeks, which shall 
include four weeks or 160 hours of paid leave for permanent 


full-time employees and a prorated number of hours of paid 
leave for permanent part-time employees, with the first fourteen 
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days of leave unpaid. Employees shall receive pay equal to 70 
per cent of their base rate of pay for the four weeks of paid 
leave. They remain eligible to receive all employer-paid 
benefits and continue to accrue all other forms of paid leave as if 
they were in active pay status. The Act is designed to provide 
employees covered by the Act with benefits that are already 
received by employees subject to collective bargaining 
agreements. 


NOTE: On 26 May 1994, the state of Maryland enacted 
legislaticn to allow certain classified and unclassified service 
employees in the State Personnel Management System with 
primary responsibility for the care and nurturing of a child to use 
up to thirty days of earned sick leave, without medical 
certfication, for child care immediately following the birth of 
the employee's child or the placement of the child with the 
employe2 for adoption and to allow the same employees who 
have secondary responsibility for the care and nurturing of a 
chill to use up to ten days of earned sick leave for the same 
purpose. See Laws of the State of Maryland, 1994, Chapter 
495, pp. 2392-2393. 
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GENERAL 


UNITED NATIONS. Convention on the Rights of the Child, 
20 November 1989. (Multilateral Treaties Deposited with the 


Secretary-General, 1996, pp. 203-204.) 


The following countries recently ratified or succeeded or 
acceded to this Convention: a) Afghanistan, 28 March 1994; b) 
Albania, 27 February 1992; c) Algeria, 16 April 1993; d) 
Anligur and Barbuda, 5 October 1993; e) Armenia, 23 June 
1993 (accession), t) Bosnia and Herzegovina, 1 September 1993 
(succession) g) Botswana, 14 March 1995 (accession), h) 
Brunei Darussalam, 27 December 1995 (accession); 1) Comoros, 
22 June 1993; j) Congo, 14 October 1993 (accession); k) Czech 
Republic, 22 February 1993 (succession), 1) Eritrea, 3 August 
1934; r1) Fiji, 13 August 1993; n) Gabon, 9 February 1994; o) 
Georgia, 2 June 1994 (accession); p) Greece, 11 May 1993; q) 
Heiti, $ June 1995; r) Iran (Islamic Republic of), 13 July 1994; 
8) Iraq, 15 June 1994; t) Japan, 22 April 1994; u) Kazakhstan, 
12 August 1994; v) Kiribati, 11 December 1995 (accession), w) 
Kyrgyzstan, 7 October 1994 (accession) x) Liberia, 4 June 
1993; y) Libyan Arab Jamahiriya, 15 April 1993; z) 
Liechtenstein, 22 December 1995; aa) Luxembourg, 7 March 
1994; bb) Malaysia, 17 February 1995; cc) Marshall Islands, 4 
October 1993; dd) Micronesia (Federated States of}, 5 May 
1993 (accession), ee) Monaco, 21 June 1993 (accession), ff) 
Morocco, 21 June 1993; gg) Mozambique, 26 April 1994; hh) 
Nauru, 27 July 1994; it) Netherlands, 6 February 1995 
(arcep-ancey, jj) New Zealand, 6 April 1993; kk) Niue, 20 
December 1995 (accession), Il) Palau, 4 August 1995; mm) 
Papua New Guinea, 2 March 1993; nn) Qatar, 3 April 1995; oo) 
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Republic of Moldova, 26 January 1993 (accession), ppd Saint 
Lucia, 16 June 1993; qq) Saint Vincent and the Grenadines, 26 
October 1993, rr) Samoa, 29 November 1994; ss) Singa>ore, 5 
October 1995 (accession) tt) Slovakia, 28 May 1993 
(succession), uu) Solomon Islands, 10 April 1995 (accession), 
vv) South Africa, 16 June 1995, ww) Suriname, 1 Marck 1993; 
xx) Swaziland, 7 September 1995; yy) Syrian Arab RepuElxc, 15 
July 1993; zz) Tajikistan, 26 October 1993 (accession), asa: The 
former Yugoslav Republic of ia, 2 December 1993 
(succession), bbb) Tonga, 6 November 1995; ccc) Tursey, 4 
April 1995; ddd) Turkmenistan, 20 September 1993 (accession), 
eee) Tuvalu, 22 September 1995 (accession), fff) Uzbekissaa, 29 
June 1994 (accession), and ggg) Vanuatu, 7 July 1993. This 
treaty obligates parties to protect the human rights of the hild 
with respect to the provision of adequate food, shelter, and 
health care; freedom from abuse and exploitation; ard the 
participation of children in social, economic, religious, and 
political life. The Convention creates a Committee to »eview 
periodic reports submitted by parties on the implementaticn of 
the Convention. 


UNITED NATIONS. GENERAL ASSEMBLY. Resciction 
50/153. The rights of the child, 21 December 1995. (Fwudex 
United Nations Index, Document No. A/RES/50/153.) 


The text of this Resolution is reproduced in the Appen-lix to 
this volume under Section 510. This Resolution is divided into 
the following sections: I) Implementation of the Convention on 
the Rights of the Child; IT) Protection of children affect=c by 
armed conflicts, IIT) International measures for the prevention 
and eradication of the sale of children, child prostitutior, and 
child pornography, IV) Elimination of exploitation of caild 
labour, V) The plight of street children; and VI) Final 
recommendations. 


NOTE: On 23 December 1994, the General Assembly adopted a 
similar Resolution. See Resolution 49/211. Implementatioa of 
the Convention on the Rights af the Child (Document No. 
A/RES/49/211). 


UNITED NATIONS. GENERAL ASSEMBLY.  ResoLigon 
No. 50/154. The girl child, 21 December 1995. (Readex Uriaed 
Nations Index, Document No. A/RES/50/154.) 


The text of this Resolution is reproduced in the Appendix: to 
this volume under Section 510. Among other things. the 
Resolution urges all States to eliminate all form: of 
discrimination against the girl child and to set goals and 
implement gender-sensitive strategies to address the needs of 
children, in particular, those of girls in accordance witt he 
Convention on the Rights of the Child. 


UNITED NATIONS. GENERAL ASSEMBLY.  Resoluton 
No. 49/209. Protection of children affected by armed conflicts, 
23 December 1994. (Readex United Nations Index, Document 
No. 49/209.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 510. Among other things, the 
Resolution recognizes the right of children and pregnant women 
in armed conflicts to adequate nutrition, health care, and shelter. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/210. Need to adopt efficient international measures for 
the prevention and eradication of the sale of children, 23 
December 1994. (Readex United Nations Index, Document No. 
A/RES/49/210.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 510. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/212. The plight of street children, 23 December 1994. 
(Readex United Nations Index, Document No. A/RES/A9/212.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 510. Among other things, this 
Resolution urges Governments to continue actively to seek 
comprehensive solutions to tackle the problems of street 
children and to take measures to restore their full participation 
in society, to provide adequate nutrition, shelter, health care, 
and education, and to ratify the Convention on the Rights of the 
Child. 


EUROPEAN UNION. Council Directive 94/33/EC of 22 June 
1994 on the protection of young people at work. (Official 
Journal of the European Communities, No. L 216, 20 August 
1994, pp. 12-18.) 


The objectives of this Directive are to have Member States of 
the European Union do the following: a) take all necessary 
measures to prohibit work by children, b) ensure that the 
minimum working or employment age is not lower than tbe 
minimum age at which compulsory fulltime schooling as 
imposed by national law ends or fifteen years in any event, c) 
ensure that work by adolescents is strictly regulated and 
protected, d) ensure, in general, that employers guarantee that 
young people have working conditions that suit their age, and e) 
ensure that young people are protected against economic 
exploitation and any work likely to harm their safety, health, or 
physical, mental, moral, or social development or to jeopardize 
their education. Provisions of the Directive deal with work 
hours, night work, and rest periods and breaks, among other 
things. The text of the Directive is reproduced in the Appendix 
to this volume under Section 510. 


ARGENTINA. Law No. 24410 of 28 December 1994. (Boletín 
Oficial de la Repáblica Argentina, 2 January 1995, as 
reproduced in Anales de Legislación Argentina, Vol 55-A, 
1995, pp. 6-7.) 


This Law amends Argentina's Penal Code to do the following, 
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among other things: a) increase penalties for abandonment of 
another person; b) repeal provisions that decreased by 5ne-half 
penalties imposed on a person who abandoned an infant up to 
three days old in order to save her honour or that of a spouse, 
mother, daughter, or sister, c) increase the penalty for altering, 
suppressing, or raising doubts about the civil status of another 
person, d) increase the penalty for feigning pregnancy or 
childbirth in order to give a child nights that are not his or hers 
or for making uncertain, altermg, or suppressing the identity of a 
minor under ten years old, c) add language making it an offence 
to facilitate, promote, or, in any other way, act as an 

in the above to offences, with public officials or 


those who remove a minor under ten years old from the authority 
of his or her parents or guardian; and g) specifically make it an 
offence to falsify certificates of delivery and birth. 


NOTE: Law No. 24540 of 18 September 1995 provides that all 
children born dead or alive and their mothers must be icentified 
in accordance with the provisions of the Law. The Law contains 
provisions on the following, among other things: procectares for 
birth in a private or public medical establishment or outside 
such an establishment, procedures when a child -s bom 
prematurely or when there are multiple births, the maintenance 
of records of identification in a single file in the National 
Registry of Persons and information to be included in the 
records, fingerprints and palm prints, and proof of bath and 
proof of motherhood. See Anales de Legislación Argentina, 
Val. 55-A, 1995, pp. 5739-5740. 


ARGENTINA. MENDOZA. Law No. 6354 of 7 December 
1995. (Legislación Argentina, No. 593, May 1996, pp. 31-50.) 


This Law has the objective of providing integral protection for 
children and adolescents. To this end, the state of Mendoza 
commits itself to the following: a) ensuring the rights of minors 
to liberty and physical, psychological, and social integrity, b) 
teaching in formal and non-formal education settings respect for 
human rights, for parents, for minors’ own cultural identity, for 
the natural environment, and for social values so as t allow 
minors to live a responsible life; c) guaranteeing minors who are 
victims of crime the physical, psychological, legal, and social 
assistance required to bring about their recovery, d) 
guaranteeing minors the right to be heard in all judicial and 
administrative proceedings that affect them; e) guaranteeing that 
the lack of resources of the parents or guardians of minors is not 
a sufficient cause to separate minors from their families-serious 
reasons must be adduced for such action; f) guaranteeing minors 
m criminal proceedings a wide range of rights, g) prohibizing the 
identification of minors who have committed or who are victims 
of crime; h) guaranteeing confidentiality with respect -o facts 
relating to crimes and infractions committed by minors, and i) 
requiring anyone with knowledge of conditions tkat are 
detrimental to the physical or psychological integrity of minors 
to report these conditions to the appropriate organizations. 
Further provisions of the Law deal with the establishment of a 
Provincial Council for Children and Adolescents and a 
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Provincia Directorate of Children and Adolescents, 
organizations that deal with minors, the establishment of a 
family court system and a system for dealing with criminal 
matters involving minors, the administration and procedures of 
these sys-ems, and measures to protect minors, among other 


NOTE: On 4 July 1994, the province of la Pampa enacted Law 
No. 1556, setting forth the nights of minors. See 
Argentina, No. 531, August 1994, pp. 53-55. On 12 January 
1994, the province of Tucuman enacted Law No. 6518, requiring 
health, educational, and other professionals who have reason to 
believe that a minor has suffered various sorts of abuse to bring 
that fact to the attention of the relevant authority. See 
Legislación Argentina, No. 519, April 1994, p. 57. On 7 June 
1995, the province of Buenos Aires issued Decree No. 1304 on 
the judicial system that deals with minors. See Legislación 
Argentina, No. 585, July 1995, pp. 43-56. 


AUSTRALIA. Crimes (Child Sex Tourism) Amendment Act 
1994 (Act No. 105 of 1994), 5 July 1994. 


This Act amends Australia's Crimes Act 1914 to insert a new 
Part IIIA dealing specifically with child sex tourism offences. 
The Act authorizes the prosecution of Australian citizens, 
residents, and legal persons for sex offences committed with 
children cutside Australia. Major provisions are reproduced in 
the Apperdix to this volume under Section 510. 


NOTE: On 2 November 1995, the Australian state of New 
South Wales enacted the Crimes Amendment (Child 
Pornograrhy) Act 1995 (Act No. 49 of 1995), which inserts into 
the Crimes Act 1990 new provisions making it an offence to 
possess clild pornography. 


On 12 December 1995, the state of New South Wales enacted 
the Children (Care and Protection) Amendment Act 1995 (Act 
No. 78 of 1995) which amends the Children (Care and 
Protection) Act 1987 to provide for the review of child deaths by 
the state Ey means of the Child Death Review Team, particularly 
those deaths due to abuse or neglect or that occur in suspicious 
circumstances, and for the detailed analysis of the causes of 
child death. 


AUSTRALIA. Family Law Reform Act 1995 (Act No. 167 of 
1995), 16 December 1995. (Australasian Legal Information 
Institute database.) 


This Aci makes major amendments to Australia's Family Law 
Act 1975. Among other things, the Act completely rewrites Part 
II on counselling organizations and mediation organizations and 
Part VII on children. As rewritten, Part II provides for the 
approval, reporting, and funding of counselling and mediation 
organizations. Part VII contains provisions on parental 
responsibilities, counselling, parenting plans, parenting orders 
other than child maintenance orders, including sections on 


applying for and making parenting orders, general obligations 
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created by residence orders, dealing with people who hac been 
arrested, and obligations under parenting orders r»leting to 
taking or sending children from Australia, child maim=nance 
orders and when child maintenance orders stop being -n ree; a 
father's liability to contribute towards child-bearing expr ses if 
not married to the mother, location and recovery of czmdren, 
domestic violence and allegations of child abuse, irju-ctions, 
the best interests of children and the representation o^ czxdren; 
presumption of parentage and evidence of parentage; aur state, 
territory, and overseas orders. The Act also inserts mio the 
Family Law Act 1975 a new section on the Conven-on on 
Protection of Children and Cooperation in Respect of 
Intercountry Adoption and clarifies the status of children bom as 
a result of the procedures of assisted reproduction. Major 
provisions are reproduced in the Appendix to this volom= under 
Section 510. 


NOTE: Act No. 140 of 1995, the Family Law Raform 
(Consequential Amendments) Act 1995, amends various Laws 
to conform with the provisions of the Family Law Refcmm Act of 
1995. 


On 4 November 1993, South Australia enacted the 

Welfare (Children) Amendment Act 1993 (Act No. 95 of 1993), 
which contains amendments on the following, amonz other 
things a) community consultations required whew the 
government provides services, b) special welfare funds to be 


the Parliament of South Australia, 1993, pp. 1243-1303. 


AUSTRIA. Federal Law of 1994 amending the Crimmal Code. 


(Bundesgesetz für die Republik Österreich, No. 194, .9 Xugust 
1994, Item No. 622, p. 5195.) 


This Law amends the Criminal Code to add the follcwimz new 
Section 207a: 


"Section 207a. (1) Whoever 1) produces or, for the purpose of 


involving a minor or a minor with him or hersel, -mother 
person, or an animal such that, considering the circcmxances, 
gives the impression, that it was produced as a result of such a 
sexual act shall be punished with up to one year's mpris-ament 
or with a fine of up to 360 daily amounts. 


(2) Whoever procures a pornographic representation imalving 
minors or possesses such a representation shall be pun-sh=d with 
up to six months imprisonment or a fine of up to 3€D daily 
amounts. 


(3) The perpetrator shall not be punished under paragrepis (1) 
and (2) above if, under other provisions, the act is su-ject to 
more severe punishment." 


BELGIUM. Law of 2 February 1994 amending the Law of 8 
April 1965 on the protection of youth. (Moniteur belge, 17 
September 1994, pp. 23629-23637, as summarized in Revue de 
droit international et de droit comparé, No. 3, 1995, p. 256, and 
Revue régionale de droit, No. 72, October 1994, p. 617.) 


This Law amends the Law of 8 April 1965 on the protection of 
youth with respect to the following: a) the orders that the youth 
court can make with respect to the custody, protection, and 
education of minors referred to it (these include reprimands and 
orders for supervision by the competent social service, 
maintenance of the minor in his or her current setting, placement 
with a person worthy of trust, and placement in a public 
institution for observation and education}, b) the power of the 
youth court to transfer a case to the public minister when it 
involves an offence and the minor is over sixteen years old; c) 
preliminary proceedings (closed custody for a period of three 
months at the most-renewable-can be ordered), d) personal 
hearings for youth who are at least twelve years old; e) the right 
of a minor to have a lawyer designated when the minor is a 
party; f) a hearing for a child in cases in which the persons with 
parental authority over such a child are contesting the 
administration of the person or property of the child or the 
exercise of the right to visitation (the hearing is mandatory if the 
minor is over the age of twelve), g) social studies and medico- 


. psychological examinations carried out by the youth court, h) the 


possibility of placing a minor provisionally in prison (limited to 
minors over the age of fourteen suspected of having committed 
an act punishable by imprisonment for at least one year}, and i) 
the obligation of sending an evaluative report to the judge every 
three months when a minor is placed in a closed educational 


BELGIUM. Law of 21 March 1995 on the employment of 
students and young workers. (Moniteur belge, 21 April 1995, 
pp. 10310-10312.) 


This Law amends provisions of the Law of 3 July 1978 on 
employment contracts with respect to student employment. The 
amendment deals with information that must be included m 
contracts for student employment, copies of contracts to be sent 
to government officials, and defects in contracts that justify a 
students quitting his or her employment without notice or 
penalty. The Law also amends provisions of the Law of 16 
March 1971 with respect to the employment of young workers, 
as follows: a) in general, the length of the work day for such 
workers may not be more than eight hours and the length of the 
work week not more than forty hours (Article 31), b) young 
workers niust be granted a rest day in addition to Sunday, which 
must immediately precede or follow Sunday, they are not 
allowed to work on Sunday, the rest day, or holidays, or to 
engage in supplementary wotk, except as provided elsewhere 
(Article 32|[1]y; and c) young workers who work on Sundays, the 
additional day of rest, or on holidays are entitled to 
supplementary time off, in accordance with legal provisions, 
when they work on Sunday or the additional day of rest, their 
weekly period of rest may not be less than thirty-six consecutive 
hours (Article 33[2]). Moreover, the Law amends provisions of 


the Law of 16 March 1971 relating to night work by young 
workers and amends provisions of a number of labour laws to 
conform to the setting of the age of majority at eighteen. 


BELGIUM. Law of 13 April 1995 on the sexual abuse of 
minors. (Moniteur belge, 25 April 1995, as reproduced in 
Bulletin usuel des lois et arrétés, No. 10, 1995, Item No. 539, 
pp. 379-380.) 


This Law introduces a new Article 21(2) mto the Code of 
Criminal Procedure, which provides that the statute of 
limitations in cases of sexual offences committed against minors 
or involving minors does not begin to run until the victim 
reaches the age of eighteen. The Law also reformulates Chapter 
VII of the same Code to give minors who have been the victims 
of certain crimes the right to be accompanied by an adult of their 
Choice in any hearing carried out by a judicial authority. The 
Law introduces a new Article 382(2) into the. Penal Code, which 
authorizes the prohibition of a person convicted of sexual abuse 
from participating in institutions or associations dealing with 
minors or from teaching minors. The Law also increases the 
penalties for various sex crimes involving minors. 


NOTE: A Law of 27 March 1995 inserts a new Article 380(5) 
into the Penal Code, which creates penal sanctions for offers of 
sexual services when minors or persons presented as such are 
directly or indirectly involved or for the advertising of offers. 
The sanctions are increased if the advertising has the direct or 
indirect purpose or effect of facilitating the prostitution or 
debauchery of minors or their exploitation for sexual purposes. 
See Moniteur belge, 25 April 1995, p. 10822. 


BELGIUM. Law of 13 April 1995 containing provisions to 
repress the trade in human beings and child pornography. 
(Moniteur belge, 24 April 1995, pp. 10823-10827.) 


Major provisions of this Law are reproduced in the Appendix 
to this volume under Section 510. Among other things, the Law 
amends sections of the Penal Code dealing with prostitution, 
particularly prostitution involving minors, and inserts new 
provisions on child pornography. 


BELIZE. Crime Control Act, 1994 (Act No. 28 of 1994), 16 
January 1995. (Government Gazette, 1995, pp. 239-255.) 


This Act amends Section 12 of the Juvenile Offenders Act of 
Belize to provide that, when a child of not less than ten years of 
age or a young person is convicted of any of a number of 
specified serious offences or when a court is satisfied that the 
child or young person so qualifies, the court may sentence the 
child or young person to imprisonment. A child or young person 
so qualifies when he has a history of failure to respond to non- 
custodial penalties and is unable or unwilling to respond to 
them, when only a custodial sentence would be adequate, to 
protect the public from serious harm or damage from him, or 
when the nature, gravity, or prevalence of the offence of which 
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he has been convicted or found guilty is such that a non- 
custodial sentence would not be appropriate. The Act also 
provides taat, when a person under the age of twenty-one is 
convicted of the offence of loitering or of any other petty 
misdemeanor or petty offence and has been convicted on at least 
one occason of the same or any other petty misdemeanor or 
petty offence and the court is satisfied that the person so 
qualifies, the court may in addition or in place of any other 
sentence impose a sentence of corrective training for such a term 
not exceeling four years as the court determines. A person so 
qualifies if he is neither gainfully employed nor receiving 
instruction in an educational institution or the court is satisfied, 
having rezard to the social reports about the offender, that it is 
expedienf with a view to his reformation and the prevention of 
crime that he should receive corrective training 


BOLIVIA. Law of 18 December 1992, the Minors Code. 
(Anuario Legislativo, 1993, pp. 148-219.) 


This Law enacts the Minors Code. Major provisions relating 
to kuman rights, education, health services, nationality, child 
custody and support, child abuse, child labour, the duties of 
minors, and equality of the spouses with respect to parental 
e ide ate queues A E CUM RE 
under Section 510. The Code also contains provisions on 
adoption and international adoption, care for pregnant and 
nursing women, protection of the family, substitnte families, 
guardiauship, abandoned children, among other things. 


BRAZIL. Decree No. 1056 of 11 February 1994. (Coleçao das 
Leis, Vol. 186, No. 3, March 1994, pp. 1395-1399.) 


This Decree sets forth regulations governing the National 
Programme for the Integral Care of Children and Adolescents 
(Pronasca) created by Law No. 8642 of 31 March 1993. The 
objective of Pronaica is to promote and coordinate the 
development of integral care activities for children and 
adolescents in a decentralized and integrated structure through 
federal, state, and municipal agencies and non-governmental 
Organizations, with the cooperation of international 
organizations. The Decree creates two bodies to implement the 
Programme: a) the Interministerial Commission of Pronaica, 
which is to plan the Programme and set forth the activities of 
federal agencies that participate in its activities, and b) the 
Executive Committee, which is to advise the Commissicn. The 
annua! and multi-annual plans of the Programme are to set forth 
objectives, institutional responsibilities, and material and 
financial goals and to contain components relating to special 
protection for the family, the promotion of the health of children 
and adolescents, nurseries and pre-school education, primary- 
level education, sport and leisure, culture, education for work, 
and food and nutrition. Further provisions of the Decree deal 
with -he relationship of existing agencies to the Programme, the 
composition of the two bodies created by the Decree, the 
specilic duties of the Executive Committee, and local plans, 
amorg other things. 
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NOTE: Decree No. 1196 of 14 July 1994 sets forth regulations 
on the National Fund for Children and Adolescents, crzeted by 
Law No. 8242 of 12 October 1991. The Decree -ontnins 
provisions on the underlying principles of the Fend, its 
financing, activities supported by the Fund, md the 
administration of the Fund. Sze Coleçao das Leis, VoL 186, 
No. 8, August 1994, pp. 2967-2969. 


CANADA. An Act to amend the Young Offenders Act amd the 
Criminal Code (Chapter 19 of 1995), 22 June 1995. (Aces of the 
Parliament of Canada, 1995, pp. 1-36.) 


This Act makes numerous amendments to Canadian law 


relating to youth offenders. Among other things, it modifies 
Paragraph 3(1\(a) of the Young Offenders Act to reed as 
follows: 


“3(1 a) crime prevention is essential to the long-term procection 
of society and requires addressing the underlying causes of 
crime by young persons and developing multi-discipl-nary 
approaches to identifying and effectively responding to ckikdren 
and young persons at risk of committing offending behavinzr in 
the future, 


(al.) while young persons should not in all instances be held 
accountable in the same manner or suffer the same consequeaces 
for their behaviour as adults, young persons who cemmit 
offences should nonetheless bear responsibility for their 
contraventions." 


Further provisions of the Act relate to the following, among 
other things the appearance of young persons in cat, 
psychological reports on young persons suffering from mental 
disorders, the transfer of cases from the juvenile cowt to 
ordinary courts, trial in ordinary courts of certain offences, 
detention of young persons pending trial placemen- on 
of court in murder cases, procedures under which cases are dealt 
with, factors to be considered in determining whether a young 
person is sentenced to custody or whether to open or secure 
custody, transfer from open to secure custody and vice versa, 
ee ee custody, reports end 
disclosure of information, release of records by the police m 
certain circumstances, destruction of records, records kept im a 
special records repository, waiver by a young person of the -ight 
to consultation, misrepresentation of age, and sentences “or 


CANADA. BRITISH COLUMBIA. Child, Family aad 
Community Service Act (Chapter 27 of 1994-1995), 30 ane 
1994. (Statutes, 1995, pp. 215-279.) 


This Act is to be administered and interpreted in accordence 
with the following principles: “a) children are entitled tc be 
protected from abuse, neglect and harm or threat of harm; w) a 
Se ee ee 

of children and the responsibility for the protection of chilcren 


rests primarily with the parents; c) if, with available support 
services, a family can provide a safe and nurturing environment 
for a child, support services should be provided; d) the child's 
views should be taken into account when decisions relating to a 
child are made; e) kinship ties and a child's attachment to the 
extended family should be preserved if possible; f) the cultural 
identity of aboriginal children should be preserved; g) decisions 
relating to children should be made and implemented in a timely 
manner." The Act makes provision for support services to assist 
families in caring for children, voluntary care agreements for the 
care of children outside the home, special needs agreements for 
children with special needs, agreements with relatives and other 
persons who have a relationship with a child, and agreements 
forth rules on the protection of children under various 
circumstances and imposes a duty on persons to report a child 
who is in need of protection. In this regard, it contains 
provisions on family conferences, mediation, steps to be taken 
when a child is found unattended, lost and runaway children, 
children in immediate danger, children in need of essential 
health care, removal of children from the family, children 
protection and hearing orders, temporary and continuing custody 
orders, supervision and access orders, psychiatric and mental 
examination orders, procedures and evidence with respect to all 
of these orders, the rights of children in care, out-of-home living 


NOTE: On 30 June 1994, British Columbia enacted the Child, 
Youth and Family Advocacy Act (Chapter 28 of 1994-1995) in 
order to establish an Office of Child, Youth and Family 
Advocacy, See Statutes, 1994-1995, pp. 281-286. 


On 28 March 1994, Saskatchewan enacted The Ombudsman 
Amendment Act, 1994, to make provision for the appointment of 
a Children's Advocate. See Statutes of Saskatchewan, Chapter 
7, 1994, pp. 289-297. 


On 17 June 1994, Quebec enacted an Act to amend the Youth 
Protection Act (Statutes of Quebec, Chapter 35, 1994, pp. 897- 
916). The amendments relate to the purpose of interventions in 


agreements with parents on voluntary measures to protect 
children, and confidentiality, among other things. 


On 21 June 1995, Quebec enacted the Law on the Commission 
of Human Rights and Rights of Youth, which amends the 
Quebec Charter of Human Rights and Freedoms and the Youth 
Protection Act with respect to the creation of the Commission, 
mentioned above. See Lois de Québec, 1995, Chapter 27, pp. 
597-606. 


On 16 December 1994, New Brunswick enacted the Family 
Income Security Act, to authorize the provision of money, 
vouchers, goods, services, employment, training, education, or 
other benefits to persons in need. See Acts of New Brunswick, 


3 


Chapter F-2.01, 1994, pp. 1-16. 


CHILE. Law No. 19324 of 19 August 1994 amend-ng Law No. 
16618 with respect to the mistreatment of minoes. (Diario 
Oficial, No. 34950, 26 August 1994, as reproduced in 
Recopilación de Leyes y Reglamentos, Vol. 106, 1994, pp. 32- 
34.) 


This Law amends Chile's Law on Minors, as amended, to do 
the following, among other things: a) in addition to steps already 
authorized, allow a judge to refer proceedings involving the 
mistreatment of a minor to the appropriate tribumals for the 
imposition of penal sanctions on those responsible and to order 
other preventative measures to benefit the minor and his family 
group; and b) in cases involving an act or omission that results 
in injury to the physical or ical health of a minor and 
that is not the subject of laws on similar matters, i) order the 
offender to attend therapeutic programmes or famiy guidance 
programmes, ii) at the petition of the offender, order him or her 
to carry out specific work to benefit the commmnity that is 
similar to the work that the offender ordinarily performs, and iii) 
impose a one to ten days fine equal to the daily income of the 
offender for the benefit of the municipality. These sanctions 
may also be applied when the offender abandoms a minor 
without ensuring his nurture or education or corrupts the minor. 


NOTE: On 27 December 1995, the Ministry of Justice of Chile 
issued rules for the execution of the Programme to Support 
Minors. These rules deal with standards for agreements entered 
into by the National Agency for Minors. Such agreements must 
relate to one of the following: a) assessment of the conditions of 
minors, b) rehabilitation of minors who have broken the law; c) 
care for minors who have conduct problems, d) de- 
institutionalization of minors and their reinsertion mto society 
and substitute families, e) personalized care for minors who are 
unprotected or whose rights are seriously compromised, f) 
education and training for work for minors cared for in 


affect, disturb, or threaten care for minors in the care of the 
Agency, k) research in the areas of infancy and family to benefit 
minors, 1) legal assistance to defend minors in the care of the 
Agency; m) definitive removal of minors from penitentiary 
establishments, and n) distribution of information to sensitize 
the population on the condition of minors at social risk and the 
importance of strengthening the role of the family, education, 
, and the community. See Diario Oficial, No. 35384, 5 February 
1996, as in Recopilación de Leyes y Reglamentos, 
Vol. 110, 1995, pp. 609-612. 


CHILE. Law No. 19343 of 24 October 1994 amending legal 
provisions. on the detention of minors in the indicated 
establishments. (Diario Oficial, No. 35004, 31 October 1994, 
as reproduced in Recopilación de Leyes y Reglamantos, Vol. 
106, 1994, pp. 103-105.) 
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This Law amends a number of legal provisions dealing with 
minors to restrict the places in which they can be retained. 
Among other things, the Law amends Chile's Penal Code to 
provide as follows: a) minors under the age of eighteen can only 
be detained in police stations for minors, transit and distribution 
centres, centres for observation and diagnosis and, when these 
do not exist, other establishments designated by the President of 
Chile; b) a person who detains a person who is visibly such a 
minor in a different establishment infringes the law and is 
subject to disciplinary measures; c) minors who are charged with 
having committed serious crimes are to be taken Lefore a 
tribunal immediately, d) minors accused of committing minor 
infractions who have a known domicile, who exercise an activity 
of business, or who have posted bail may be left at liberty, e) 
minors who have been detained for other reasons aré to be 
handed over to their parents or guardians after these have been 
notified, or, if these do not exist and it seems necessary to 
provide care, to be brought before a minors judge; f) houses for 
minors are to be created, consisting of two kinds: transit and 
distribution centres and centres for observation and diagnosis; 
and g) the former are to be use for minors who require 
diagnosis, care, assistance, and protection while awaiting further 
measures, the latter are to receive minors who have committed 
more serious crimes while awaiting the decision of a court. The 
Law also amends the Code of Criminal Procedure to provide that 
the infernment of a minor is to be considered a deprivation of 
liberty for all legal purposes and a judge is to release the minor 
if such release is justified according to general rules. 


NOTE: Decree No. 1103 of 28 July 1994 of the Ministry of 
Justice amends Decree No. 356 of 5 March 1980 to add the 
following to the responsibilities of the National Agency for 
Minors: to care for minors who have been charged with offences 
of all degrees of seriousness and who have been declared 
competent and referred to the appropriate criminal tribunals. 
See Diario Oficial, No. 35025 of 25 November 1994, as 


reproduced in Recopilación de Leyes y Reglamentos, Vol. 107, 
1994, p. 839. 


CHINA. Special Protection of Underage Workers Provisions of 
9 December 1994, Ministry of Labour. (China Law & Practice, 
Vol. 9, No. 5, 27 June 1995, p. 7.) 


These Provisions govern the employment of workers over the 
age of sixteen but under the age of eighteen. They list various 
categories of employment to which healthy underage employees 
may not be assigned by their employmg work units; list jobs that 
may not be given to underage employees who are suffering from 
certain diseases and disabilities, as well as a list of the diseases 
and disabilities, and require underage employees to undergo 
regular physical examinations and to be registered. Included are 
examples of physical examination and registration forms. 


COSTA RICA. Law No. 7380 of 8 March 1994, The General 
Law on Nurseries and Out-of-School Child Care Centres. 
(Colección de Leyes, Decretos y Reglamentos, Vol. 1, 1994, pp. 
L135-L139.) 
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This Law defines nurseries and out-of-school child zare 
centres as follows: a) nurseries: centres with the objectivs of 
providing integral care for boys and girls in psychosccial 
matters, health, nutrition, and pre-school and school education; 
and b) out-of-school child care centres: centres that supplement 
the services provided by nurseries by offering working motaers 
and fathers integral care of school-age children in periods when 
they are not in school and are unable to return home because 
their parents are working. Nurseries are intended for children 
between the ages of three months and six years, and ow-of- 
school child care centres for children between the ages of seven 
and twelve years. The goal of both kinds of establishments :s to 
prevent abandonment, mistreatment, and sexual abuse. Both 
kinds of establishments have the following functions a) 
educational: to promote the development of boys and girls in an 
atmosphere of freedom in order to facilitate learning by actions 
and experimentation so as to produce independent indivicuals 
with a critical conscience who are capable of approp-iate 
development in society, b) health: to ensure the primary health 
and nutrition needs of boys and girls, and c) social: to contribute 
to the psychosocial evolution of boys and girls, facilitating 
integration with members of the family, work, community life, 
the nursery, and the out-of-school child care centre. Firther 
provisions of the Law deal with the creation of nurseries and 
centres, applications for approval, and requirements to be met in 
applications, the creation of a supervisory body under the 
National Directorate of Social Security within the Ministry of 
Labour and Social Security, and the personnel of nurseries and 
centres, among other things. 


COSTA RICA. Law No. 7383 of 16 March 1994. (Colección 


de Leyes, Decretos y Reglamentos, Vol. 1, 1994, pp. 1143- 
L154.) 


This Law completely revises Law No. 3260 of 21 December 
1963 on the legal system governing the protection of minors. 
Law No. 3260, as revised, provides that this system is to be 
competent to deal with minors between the ages of twelve and 
eighteen who have been accused of committing an offence aad to 
decide exclusively on measures to be applied to these manors 
and implement its decisions with the goal of bringing about the 
moral and social rehabilitation and re-adaptation of rumors. 
Provisions of the Law deal with the rights of minors im the 
system, the organization and administration of the systerr, the 
jurisdiction of judges over various minors, protective measures 
that can be adopted, the nature of these measures and their 
application, procedures before judges, interviews with m-nors, 
methods of proof, case files and their contents, appeals of 
decisions, the treatment of children under the age of twelvc, and 
cases involving minors under and over the age of eighteen, 
among other things. Protective measures that can be imposed 
consist of warnings, assisted liberty, placement in a substitute 
home, placement in an appropriate job or occupation, and 
confinement in an establishment for reeducation. 

NOTE: Decree No. 23219-MEP-MTSS of 3 May 1994 cceates 


the National Commission for the Integrated Care of Minor: with 
Disabilities. The Commission is under the control of the Vice- 


minister of Education and has the following duties: a) to 
understand the problem of disabilities in minors, b) to support 
the development of preventative programmes and the timely 
detection of disabilities, c) to provide advice on the appropriate 
use of human, material, financial, public, and private resources 
to guarantee quality of care; d) to support the development of 
opportunity for such minors, e) to strengthen the participation of 
unies dr agg a oN DU adul 
support for the development of training programmes for 
personnel caring for such minors, g) to promote and develop 
research related to such minors, h) to provide information to and 
raise the awareness of the population on the rights of such 
minors, i) to coordinate with governmental, non-governmental, 
and international agencies to ensure an adequate provision of 
financial, technical, and human resources, j) to promote 
activities to develop interinstitutional and intersectoral projects; 
and k) to review and monitor existing legislation on such mmors 
and propose reforms. 


DOMINICAN REPUBLIC. Decree No. 258-93 of 1 October 
1993, Regulations for the Application of the Labour Code. 
(Gaceta Oficial, Vol. 104, No. 9867, 15 October 1993, pp. 8- 
25.) 


Among other things, this Decree contains the following 

provisions relating to the work of minors and the period during 
which women workers are provided time to nurse their newborn 
children: a) certification by parents or a guardian that a minor is 
between fourteen and sixteen years old and may enter into a 
labour contract and receive the payments agreed upon and the 
benefits set by the Labour Code, as well as exercise the rights 
and activities that derive from the labour relation, must be in 
writing, duly notarized before the Department of Labour or the 
local authority exercising its functions and delivered to the 
employer, the latter shall be responsible if such a certification is 
not obtained; b) the maximum period during which a woman 
worker is allowed time to nurse her newborn child is set at two 
years, c) minors who wish to undertake work are to 
demonstrate, by means of a medical certificate, that they are 
physically capable of carrying out the work; d) a medical 
examination of such minors must be performed every year until 
the minor reaches the age of majority and every three months if 
the work entails great danger to the health of the minor; e) if the 
examination reveals that the minor is incapable of undertaking 
the work, the minor shall be enrolled in a programme of 
rehabilitation; and f) these examinations are to be performed 
free-of-charge by a physician in the service of the State. 


EL SALVADOR. Decree No. 863 of 27 April 1994, the Law 
on Minors Who Commit Offences. (Diario Oficial, Vol. 323, 
No. 106, 8 June 1994, pp. 3-23.) 


This Decree sets forth El Salvadors Law on Minors Who 
Commit Offences. The objectives of the Law are as follows: a) 
to regulate the rights of minors who are accused of, or declared 
as, having perpetrated or participated in the commission of a 


penal offence; b) to establish ruling principles cuidmg the 
application and interpretation of the Law and the regulatory and 
institutional developments established to implemeat it; c) to 
determine measures that are to be applied to minors vho commit 
penal offences, and d) to establish procedures that guarantee the 
rights of minors who are the subject of this Law (these between 
the ages of twelve and eighteen). The guiding princ: ples of the 
Law are as follows: the integral protection of minorz, their best 
interests, respect for their human rights, their integral rearing, 
provides for six kinds of measures that can be applied to minors 
who commit penal offences: a) socio-familial gudance and 
support; b) warnings, c) imposition of rules of conduct, d) 
community services; e) assisted liberty; and f) mtemment 
Further provisions of the Law deal with the specific findamental 
rights and guarantees to which minors subject to tle Law are 
entitled, the statute of limitations, procedures in mrestigations 
and actions relating to minors, tribunals for minors, procedures 
before the tribunals, the deprivation of the liberty of minors, 
things. 

NOTE: Decree No. 274 of 26 February 1995 (Diacio Oficial, 
VoL 326, No. 35, 20 February 1995, pp. 11-12) amerris the Law 
on Minors Who Commit Offences with respect to reirforcing the 
rights and guarantees to which minors are entitled, >articularly 
as regards their defence. 


Decree No. 361 of 7 June 1995 (Diario Oficial, Vo.. 327, No. 
114, 21 June 1995, pp. 9-12) sets forth the Law on Supervision 
and Control of the Execution of Measures with respect to 
Minors Who Have Committed Offences. One purpose of the 
Law is to ensure that the rights of minors are guaranceed in the 
application of measures to them. 


Decree No. 362 of 7 June 1995 (Diario Oficial, Vo- 327, No. 
114, 21 June 1995, pp.13-14) creates courts of first mpression 
for the application of measures to minors. 


Decree No. 363 of 7 June 1995 (Diario Oficial, VoL. 327, No. 
114, 21 June 1995, pp. 14-16) amends the Organic Judicial Law 
to incorporate the courts established in Decree No. 362. 


ESTONIA. Law of 9 June 1993 on Pre-Sclool Child 
Institutions. (Legal Acts of Estonia, No. 9, 7 Novernber 1995, 
pp. 269-275.) 


This Law sets forth rules governing the operation of pre-school 
education institutions, which are defined as institchions that 
provide "care and base education for children younger than 
school age." Such institutions are to "support and extend the 
family of the child, foster the growth and developrrznt of the 
child, as well as consider his/her individuality." Their major 
tasks are: 1) to create opportunities and conditions for a child to 
develop into a person who is socially sensitive, self-confident, 
considerate to others, and caring of nature, and 2) to cere for and 
strengthen the health of the child. The base education that they 
provide is to consist of "the collection of knowledze, skills, 
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proficiency and behavioural standards which creates conditions 
for successful progress in everyday life and school" The Law 
requires the executive bodies of local government to create 
opportunities for all children living in their administrative 
territory to acquire base education. Further provisions of the 
Law deal with the different kinds of child mstitutions, including 
nurseries, kindergartens, and day care centres, the grouping of 
children in such institutions, the establishment of institutions, 
services for disabled children; the organization of instruction 
and education in institutions; the management and statfing of 
and the merger, partition, and termination of the operation of 
institulions, among other things. 


NOTE: This summary is based on a translation of the version of 
the Law published in Riigi Teataja, Part I, No. 40, 1993, as 
amended through legislation enacted on 17 January 1995 (Riigi 
Teataja, Part I, No. 12, 1995). 


ESTONIA. Law of 28 June 1994 on the General Principles of 
the Civil Code. (Riigi Teataja, Part I, No. 53, 1994, as 
translated in Legal Acts of Estonia, No. 2, 12 April 1995, pp. 
35-71.) 


lhis Law sets forth the general principles of civil law in 

Estonia and has application as a general part of Family Law, 
Law of Succession, Law of Obligations, and Law of Real Rights. 
Major provisions of the Law relating to the legal capacity of 
minors, the definition of consaguinity, and domicile are 
reproduced in the Appendix to this volume under Section 510. 
Among other things, the Law provides that legal capacity begins 
from the moment of live birth, although, in cases provided for by 
law, a human embryo acquires legal capacity from the mament 
of conception if the child is born alive. The Law also provides 
that, when the law allows a minor to enter marriage before the 
age of eighteen, the minor acquires capacity to perform juridical 
acts by reason of fhe marriage. 


ESTONIA. Social Welfare Act, 8 February 1995. (Riigi 
Teataja, Part I, No. 21, 1995, p. 323, as translated in Estonian 
Legislation in Translation, No. 12, December 1997, pp. 57-92.) 


The purpose of this Act is to provide the organizational, 
economic, and legal bases of social welfare, and regulate the 
relations relating to social welfare. "Social welfare" is defined 
as the “system of procedures related to the provision or grant of 
social services, social benefits and other assistance.” The 
principles underlying the provision of social welfare are as 
follows: the observation of human rights, the responsibility of 
persons for their own and their family members’ ability to cope, 
the obligation to provide assistance if the potential for a person 
or family to cope is msufficient, and the promotion of the ability 
of persons and families to cope. The purposes of social welfare 
are to provide assistance to persons or families in preventing, 
elmminsting, and relieving difficulties in coping and to assist 
persons with special social needs in social security, 
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provided include the following: counselling, provision of 
prosthetic, orthopedic, and other appliances, domestic serv-ces, 
housing services, foster care; care and rehabilitation in scc.al 
welfare institutions, and other services needed for copirg. 
Social benefits consist primarily of a subsistence benefit r 
persons whose monthly income is below the subsistence level, 
taking into consideration income received from other persors in 
the household and obligations to support such persons. Citer 
assistance includes assistance provided for the protection of 
persons with special needs such as assistance to promote the 
welfare of children, to provide social services to children who 
have been separated from their homes and families (for reascns 
of deficiencies in care and rearing that endanger the child's ime, 
health, or development or when the child endangers his oc ker 
own life, health, or development), to promote the welfare of 
disabled persons, and to promote the welfare of the eld-rly. 
Assistance to promote child welfare includes support or 
children and persons raising children; development and 
implementation of programmes and projects for the development 
and protection of children; appointment, when necessary, of 
support persons or families for children and persons rang 
children; organization of the guardianship of children; end 
assistance in arranging adoptions. Assistance to chiHren 
separated from their families and homes includes zhe 
arrangement for the residence, care, and raising of such chilc rzn. 
Assistance to promote the welfare of the elderly inclijdes 
establishing opportunities for cheaper alimentation, enstr-ng 
accessibility to information concerning services provided end 
establishing opportunities for the use of social seraces, 
establishing opportunities for interaction and hobbies, end 
ensuring the security and independence of the elderly livirg in 
social welfare institutions, respect for their private life, anal -he 
opportunity for them to participate in  decision-mek ng 
pertaining to their physical and social environment and fiture. 
Further provisions of the Act deal with the following, aneng 
other things: the entitlement of foreigners to social welfare, ihe 
administration of social welfare by various government agerc-es, 
social welfare institutions, restriction of the rights of pecsons 
and financing of social services. 


NOTE: This takes into consideration amendments 
made through the Act of 17 April 1997 (Riigi Teataja, Put I, 
No. 35, 1997, p. 538). 


FRANCE. Law No. 94-89 of 1 February 1994 establish ng a 
penalty that cannot be reduced and relating to the new >enal 
Code and to certain penal procedure provisions. (Jounal 


officiel de la République frangaise, 2 February 1994, p. 18C3, as 
reproduced in Recueil Dallaz Sirey, No. 8, 1994, pp. 172-175.) 


Among other things, this Law amends the Penal Code to create 


the penalty of imprisonment in perpetuity without a reduction of — 


sentence, which can be applied to persons sentencec for 
committing the crime of murder or assassination (l'assassirt) of 
a person under fifteen years old preceded or accompanied by 
rape, torture, or barbarous acts. After thirty years, a commoszion 
may be appointed to review whether the sentence shoud be 


modified. The Law also authorizes the aggravation of 
punishment if a sexual offence committed against a minor is 
accompanied by remuneration. This provision is applicable 
even if the offence is committed outside of France. In addition, 
the Law contains provisions on circumstances under which a 
person under the age of thirteen can be detained in police 
custody (when there are serious reasons for presuming that a 
minor between the ages of ten and twelve has committed a crime 


punishable by at least seven years’ imprisonment). 


NOTE: Law No. 93-2 of 4 January 1993 amends provisians of 
Ordinance No. 45-174 of 2 February 1945 on delinquent 
children with respect to the following: the detention of children 
over the age of thirteen and the notification of their parents of 
such detention, the requirement that minors being prosecuted be 
provided with the assistance of a lawyer, the restitution of 
victims by minors, and the adversarial nature of court 
proceedings involving minors. See Journal officiel de la 
République francaise, 5 January 1993, p. 215, as reproduced in 
Actualité législative Dalloz, No. 3, 1993, pp. 134-151, and 
summarized in Revue de science criminelle et de droit penal 
comparé, No. 1, January-March 1995, pp. 126-130. 


Interministerial Circular No. 95-20 of 3 May 1995, issued in 
pursuance of Law No. 89-487 of 10 July 1989, sets forth 
provisions on the ill-treatment of minors. [ts purpose is to 
provide an update of the policy followed with regard to the 
prevention of the ill-treatment of minors and to indicate the 
composition, duties, and tasks of the Permanent Interministerial 
Group on Ill-Treated Children. See Bulletin officiel, No. 95/27, 
] September 1995, Text No. 1521, pp. 211-216, as summarized 
in International Digest of Health Legislation, Vol. 47, No. 1, 
1996, p. 33. 


Law No. 95-9 of 6 January 1995 sets forth provisions on money 
appropriated for the legal system. It calls for an increase in the 
number of officers to deal with juvenile delinquency and with 
interventions and facilities to handle these juveniles. See 
Journal officiel de la République française, 8 January 1995, p. 
381, as reproduced m Actualité législative Dalloz, No. 2, 1995, 
pp. 62-64. 


GERMANY. Twenty-ninth Law amending the Criminal Code, 
31 May 1994. (Bundesgesetzblatt, Part I, No. 33, 10 June 1994, 
p. 1168, as reproduced in Sammelblatt für Rechtsvorschriften 
des Bundes und der Lander, No. 27, 8 July 1994, pp. 1811- 
1812.) 


Among other things, this Law amends the Criminal Code to 
reformulate Section 182 as follows: 


"Section 182. Sexual Abuse of Children 


(1) A person over the age of eighteen who takes advantage of a 
person under the age of sixteen so that, 1) by exploiting a 
position of strength or by providing remuneration, the latter 
person has sexual relations with the former person or lets that 
person have sexual relations with him or her, or 2) by exploiting 


a position of strength leads the latter person to decide to have 
sexual relations with a third party or let the third party have 
sexual relations with him or her, shall be punished with up to 
five years imprisonment or a fine. 


(2) A person over the age of twenty-one who takes advantage of 
a person under the age of sixteen so that 1) the latter person has 
sexual relations with the former person or lets that person have 
sexual relations with him or her, or 2) leads the latter person to 
decide to have sexual relations with a third party or let the third 
party have sexual relations with him or her, and thereby exploits 
the lack of capacity of the victim to exercise sexual self- 
determination, will be punished with up to three years' 
imprisonment or a fine. 


(3) In case of (2) above, the act will be prosecuted only upon a 
complaint, unless, because of particular public interests, the 
Prosecutor's Office deems that official intervention for criminal 
prosecution 1s required. 

(4) In case of either (1) or (2) above, the Court may refrain from 
imposing punishment if, upon consideration of the conduct of 


the person against whom the action is brought, the act appears 
minor." 


NOTE: On 23 June 1994, Germany enacted the Thirtieth Law 
amending the Criminal Code. This Law provides that the 
statute of limitations with respect to sexual crimes against 
children and youth (Sections 176 to 179) shall be tolled until the 
victim reaches the age of eighteen. See Bundesgesetzblatt, Part 
I, No. 38, 29 May 1994, p. 1310 , as reproduced in Sammeiblatt, 
No. 30, 29 July 1994, p. 2049. 


GERMANY. Second Law amending the Eighth Book of the 
Social Welfare Law, 15 December 1995. (Bundesgesetzblatt, 
Part I, No. 65, 21 December 1995, p. 1775, as reproduced in 
Sammelblatt für Rechtsvorschriften des Bundes und der Lander, 
No. 2, 12 January 1996, pp. 120-121.) 


This Law amends the Eighth Book of the Social Welfare Law 
to provide that every child, from the end of his or her third year 
to his or her entry into school is entitled to a place in 
kindergarten. Children under the age of three or of school age 
who are in need are also to be offered places in kindergarten. 
The responsibility to provide the above places in kindergartens 
is placed on the individual states, and the Law sets forth 
regulations for states that are unable to meet this responsibility 
by 1 January 1996. In some casea, they are allowed to delay full 
implementation until 31 December 1998. 


HONDURAS. Executive Decree No. 42-93 of 10 September 
1993. (La Gaceta, Diario Oficial de la Repüblica de Honduras, 
Vol. 97, No. 27200, 17 November 1993, pp. 1-2.) 


This Decree creates the National Commission for the Rights of 
the Child, composed of representatives of governmental and 
non-governmental organizations in Honduras and presided over 
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by the First Lady of the Country. The Commission has the 
objective of planning, organizing, directing, and supervising the 
process of consultation, study, formulation, and promotion of the 
draft Minors Code and of promoting and following up on the 
principles enshrined in the Convention on the Rights of the 
Child. To this end, the Commission has the following duties: a) 
to plan, organize, direct, and supervise activities to formulate 
the proposed draft Minors Code; b) to establish an 
organizational structure and draw up a proposed budget; c) to 
manage the financial resources that are required for fulfillment 
of its objectives; d) to promote events at the national, regional, 
, and local levels to make society aware of the 
rights of the child enshrined in the Convention, and e) to assist 
the competent authorities in the supervision and implementation 
of international laws, treaties, conventions, and agreements 
ratified by Honduras relating to minors and to promote the 
adoption of other similar instruments. Further provisions of the 
Decree deal with the administration, meetings, and 
recommendations of the Commission, among other things. 


ICELAND. Act No. 58 of 2 June 1992 on the protection of 


children and young persons. (Lagasafn [Ministry of Justice of 
Iceland], 1995, pp. 1236-1244, as summarized in the NATLEX 
database.) 


Among other things, this Act sets forth provisions on 
surveillance of the employment of children and young persons. 
The Act defines "children" as persons under sixteen years old 
and "young persons" as persons between the ages of sixteen and 
eighteen. 


NOTE: Regulation No. 49 of 20 January 1994, issued under the 
1992 Act, sets forth regulations on the Child Welfare Council, 
including the procedures of the Council See Stjornartidindi, 
Vol. B, 1994, pp. 199-203, as summarized m the NATLEX 
database. 


Regulation No. 264 of 10 April 1995, as 1ssued under the 1992 
Act and amended through Regulation No. 397 of 1995, sets forth 
provisions on the scope and fuuctions of the Child Welfare 
Office. See Stjornartidindi, Vol. B, 1995, pp. 541-546, as 
summarized in the NATLEX database. 


Act No. 83 of 19 May 1994 sets forth regulations on the 
Ombudsman for Children. The function of the Ombudsman is to 
survey and take the initiative in social matters relating to 
children. See Lagasafn, 1995, p. 1244, as summarized in the 
NATLEX database. 


Act No. 78 of 19 May 1994 sets forth provisions on day care 
centres for children under the age of six. It repeals Act No. 48 
of 1991on the same subject. See Lagasafn, 1995, pp. 524-525, 
as summarized in the NATLEX database. 


Regulation No. 225 of 11 April 1995, issued under Act No. 78, 
contains provisions on the service and management of day care 
centres. See Stjornartidindi, Vol. B, 1995, pp. 460-465, as 
summarized in the NATLEX database. 
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INDIA. GUJARAT. Rules No. GHR-94-107-ECA-103£-1- 
336-M(3), Child Labour (Health and Safety Gujarat) Roles 
1994, of the Labour and Employment Department. (Gicarat 
Government Gazette, Extraordinary, Part IV-A, 29 June 1991, as 

in Current Indian Statutes, Supplement, 1994 p. 
102-108.) 


These Rules regulate the health and safety of premises where 


maintenance of drains, personal washing, machinery, dus and 
fumes, floors and stairs, means of access, fire precautions, and 
weights carried by children, among other things. The following 
are major provisions of the Rules: a) no male child shal lift, 
carry, or move unaided by another person materials weizhi 

more than 15.9 kg, for women, the limit is 13.6 kg; b) separate 
urinal, latrine, and washing accommodations must be made for 
women; c) no child shall be employed or permitted to wat on 
any dangerous machine, and d) employers employing ch ldren 
must submit an annual form to the Commissioner of Labour 
providing statistics on the number of children employed and 


NOTE: The Madhya Pradesh Child Labour (Prohibition and 
Regulation) Rules 1993 (No. F.4[B]-2-90-XVT) r-cuire 
employers in Madhya Pradesh to maintain a register of chiliren 
employed by the employer. The Rules also require all young 
persons in employment or seeking employment to procuce a 
certificate of age when required to do so by an inspector See 
Madhya Pradesh Gazette, Extraordinary, 28 January 1994, as 
reproduced in The Current Indian Statutes, Part XI, 1994, pp. 4- 


INDIA. MAHARASHTRA. Rules No. JVR.1990/(98)-XIV, 
Maharashtra State (Visits to Jails and Homes for Ch ldren) 
Project Rules, 1993, of the Law and Judiciary Department. 
ignorari Government Gazette, Part IV-Aa, 6 January 1994, 

m Zhe Current Indian Statutes, SuppEment, 
1994, pp. 13-37.) 


These Rules are designed to provide legal aid to prsoners, 
Chapter V of the Rules deals specifically with such asastance 
provided to children. It requires every legal aid comm tee to 
maintain a list of children's homes and to ensure that all «f these 
institutions are covered by the Jail Visits Project. The Menber- 
Secretary of the Committee is to appoint a Duty Counsel to visit 
these institutions and to interview children for the puroese of 
extending legal assistance. The Duty Counsels are to very the 
following: a) the conditions in which children are kept and 
whether facilities for education or vocational training ex st; b) 
the number of children below sixteen years old conáred in 
children's homes or jails, c) the offences with respect to which 
these children are charged; d) how many of these childrza have 
been in detention, in eifher the same jail or children's home or in 
any other jail or children's home; e) whether these childsen have 


appeared before the Juvenile Court, f) if so, when and how many 
times, and g) whether any legal assistance was provided to them 
previously. They are also to ascertain the grievances of the 
children in respect to their legal rights and to prepare a report. 
The Member-Secretary is to scrutinize the report and take 
necessary action to provide legal assistance or redress the 
grievances of the child prisoners. Further provisions of the 
Rules deal with definitions, the establishment of Jail Visits 
Projects, legal assistance to prisoners, both convicted and 
procedures, finances; and control and supervision of Projects, 
among other things. 


IRELAND. Child Care (Placement of Children in Residential 
Care) Regulations 1995 (Statutory Instrument No. 259). (Irish 
Law Times, Vol. 13, No. 12, December 1995, p. 305.) 


These Regulations are issued under the Child Care Act 1991 
and set forth requirements to be met by health boards with 
respect to the placing of children in residential care; the conduct 
of residential centres for children provided by boards, the 
supervision, visiting, and review of children placed in 
residential centres, and the removal of children from such 
placements. The Regulations take effect as of 31 October 1995. 


NOTE: In 1995, the Government of Ireland issued similar 
regulations on the placement of children in foster care and with 
relatives. See the Child Care (Placement of Children in Foster 
Care) Regulations 1995 (Statutory Instrument No. 260 of 1995) 
and the Child Care (Placement of Children with Relatives) 
Regulations 1995 (Statutory Instrument No. 261 of 1995), as 
summarized in Irish Law Times, Vol. 13, No. 12, December 
1995, pp. 305-306. 


LUXEMBOURG. Law of 20 December 1993 on: 1) approval 
of the Convention on the Rights of the Child, adopted by the 
United Nations General Assembly on 20 November 1989; and 2) 
amendment of various provisions of the Civil Code. (Mémorial, 
Journal Officiel du Grand-Duché de Luxembourg, Part A, No. 
104, 29 December 1993, p. 218904.) 


In the context of approving the Convention on the Rights of 
the Child, this Law amends the Civil Code with respect to 
parental authority over children born out of wedlock, the right of 
minors to be heard in legal proceedings affecting them, and the 
inheritance of children in certain circumstances. Under Article 
380, parental authority over a child born out of wedlock is 
exercised by whichever parent has recognized the child. If both 
parents have recognized the child, the mother shall exercise 
parental authority, unless both parents make a joint declaration 
before the guardianship judge that they wish to exercise parental 
authority together. Under Article 388-1, a minor has a right to 
be heard in all proceedings that concern the minor unless the age 
or condition of the minor does not permit this. If a minor 
requests to be heard, his or her request may not be denied except 
by a decision that provides reasons. The minor may be 
accompanied by the person of his or her choice. The Law also 
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provides that Luxembourg's ratification of the Convention on the 
Rights of the Child does not require the amendment of the legal 
status of children born of parents between whom there exists an 
absolute prohibition against marriage, does not constitute an 
obstacle to legal procedures relating to anonymous childbirth, 
and does not constitute an obstacle in the application of 
legislative provisions on sexual information, the prevention of 
clandestine abortion, and the regulation of interruption of 
pregnancy. The Law states Luxembourg’s reservation to the 
Convention as expressed in its decision to retain provisions of 
the Civil Code (Article 334-6) that allow a child bom out of 
wedlock to a spouse during his or her marriage to be raised in 
the household only with the consent of the other spouse. 


NETHERLANDS. Law of 26 April 1995 modifying measures 
for the placement of minors under supervision (Article 254 and 
following in Book 1 of the Civil Code). (Staatsblad van het 
Koninkrijk der Nederlanden, No. 255, 1995, pp. 1-11.) 


This Law amends Articles 254 and following of the Dutch 
Civil Code to provide as follows: a) a minor can be placed under 
the supervision of a family supervision institution if the minor is 
raised in an environment that might severely endanger his or her 
moral, spiritual, or physical health and all other measures have 
failed; a parent, person currently caring for the minor, the Child 
Protection Agency, or the prosecutor may make this request; b) 
the term of supervision is to be no longer than one year, with 
one-year extensions possible at the request of the above- 
mentioned persons and institutions, as well as the family 
supervision institution; supervision can be ended by a judge, the 
family supervision institution, a parent with custody, or the 
minor if he or she has reached the age of twelve; c) the 
institution is responsible for supervising the mmor and helping 
and supporting him or her and the parent with custody, it is 
authorized to issue binding instructions on the mamtenance and 
rearing of a minor (these instructions can by invalidated or 
cancelled anly by a judge), d) a judge is empowered to authorize 
a family supervision institution to place the mimor outside of his 
or her home if this is necessary for maintaining and rearmg the 
minor and may order an examination of a minor's physical or 
mental health; the term of outside placement is a maximum of 
one year, with one-year extensions possible, and placement ends 
upon the request of the judge, parent with custody, institution, or 
the minor if he or she has reached the age of twelve; e) a family 
supervision institution is authorized to limit contact between a 
minor and parent when the minor is placed outside the home, a 
judge can reverse a decision in this area and can arrange for 
visitation rights for parents during a minor's placement outside 
the home; and f) a judge can authorize medical treatment for a 
minor who has not reached the age of twelve if the parent 
refuses to give permission for treatment and the condition of the 


NORWAY. Act of 5 May 1995 respecting child care facilities 
(the Kindergarten Act) (No. 19 of 1995). (Norsk Lovtidend, Part 
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L No. 8, 31 May 1995, pp. 496-502, as summarized in the 
NATLEX database.) 


This Act sets forth provisions on the purpose, functions, and 

ization of child care facilities in the form of kindergartens. 

It repeals the Act respecting child care facilities (No. 30 of 
1995). 


NOTE: Provisions of the Law of 1 December 1995 (No. 942 of 
1995) deal with child care facilities in families. They regulate 
the conditions for creating private child care facilities by 
agreement between two or more families. Generally, such child 
care is offered in a home, for a maximum of five children who 
are more than three years old, under the direction of an 
employed assistant. The Provisions set forth rules on premises, 
the educational requirements of the assistant, and exceptions to 
the general rules. See Norsk Lovtidend, Part I, No. 24, 22 
December 1995, pp. 1548-1549, as summarized in the NATLEX 
database. 


PAKISTAN. Employment of Children Rules, 1995 (Statutory 
Rules and Orders No. 387/[1V/95), 17 May 1995. (Gazette of 
Pakistan, Extraordinary, Part II, 17 May 1995, as reproduced in 
All Pakistan Legal Decisions, 1996, Central Statutes pp. 446- 
455.) 


These Rules govern the employment of children in Pakistan. 
Major provisions are reproduced in the Appendix to this volume 
under Section 510. The Rules contain sections on notice of the 
period for which children are working, certificates of fitness, 
registers of child workers, cleanliness in the place of work and 
its "freedom from nuisance,” ventilation and temperature, 
lighting, drinking water, "latrines/urinals/washing/accommo- 
dations," precautions against fires, fencing of machinery, first 
aid, notice of accidents, and the prohibition against children 
being allowed to lift or carry any weight in excess of ten 
kilograms. 


PALAU. Public Law No. 3-66, 25 February 1992. (Palau 
National Code Annotated, Vol. 1, Title 21.) 


This Act amends Title 21 of the Palau National Code 
Annotated, to insert provisions on child abuse. These provisions 
promote "the policy of the National Government to provide for 
the protection of children who are subject to abuse, sexual 
abuse, or neglect and who, m the absence of appropriate reports 
conceming their conditions and circumstances, may be further 
abused, sexually abused or neglected by the conduct of those 
responsible for their care and protection" The inserted 
provisions are reproduced in the Appendix to this Volume under 
Section 510. 


PERU. Law No. 26309 of 18 May 1994 amending and adding 
articles to the Penal Code on the crime of the kidnapping of 
minors. (El Peruano, 20 May 1994, as reproduced in Normas 
Legales, Revista de Legislación y Jurisprudencia, Vol. 216, 
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May 1994, Item No. 148, pp. 267-268.) 


This Law amends provisions of Peru's Penal Code sealing 
With the kidnapping of minors to read as follows: 


"Article 153. Whoever, by means of violence, breats, 
deception, or other deceitful act, detains or transfers from one 
place to another a minor or a person incapable of fencng for 
himself or herself for the purpose of obtaining an ecmomic 
advantage or exploiting the victim socially or economical shall 
be punished with deprivation of liberty for not less than fs-r and 
not more than ten years and disqualification in conformi with 
Article 36(1), (2), (4), and (S). If the perpetrator comm ts the 
deed as part of a group or a member of a band, the punis: ment 
shall be deprivation of liberty for not less than five and nctmore 
than twelve years and disqualification in conformity with “rtcle 
36(1), (2), (4), and (5)." 


The Law also adds the following new Article 153A to the >enal 
Code: 


"Article 153A. A public official or servant or a manager of a 
private establishment with special or general involvemert-with 
minors or incapable persons who, abusing his or her postion, 
detains or transfers them from one place to another arbi—arily 
shall be punished with deprivation of liberty for not less than 
five and not more than twelve years and disqualificatrn in 
peus Aue eed E If that person 
commits the deed for the purpose of obtaining ecoxmic 
advantage or exploiting the victim socially or economical'-, he 
or she shall be punished with deprivation of liberty for nct less 
than ten and not more than twenty years and disqualificat-cn in 
conformity with Article 36(1), (2), (4), and (5)." 


PERU. Ordinance No. 063-94-MLM of 15 August 1994 sziing 
rules for the recognition of the programmes and services of 
infant day care. (El Peruano, 27 August 1994, as reproduce in 
Normas Legales, Revista de Legislación y Jurisprudencia, Jol. 
219, August 1994, Item No. 157, pp. 204-206.) 


This Ordinance, issued by the city of Lima, Peru, ha: the 
objective or setting rules for the relations established bet»een 
municipalities and infant day care services and the conditio of 
and requirements for the recognition of such services and heir 


policy. For the purposes of the Ordinance, "infant day eare 
services" are defined as community social service progranrr es, 
under the sponsorship of an association or organization, "hat 
provide integral care (care, recreation, meals, and preveacive 
health care) to children under the age of six who cannot be ced 
for by their parents. In addition, these services must be n- 
profit in nature. The Ordinance contains provisions om -he 
responsibilities of infant day care services, their mtemal 
operation and administration, their property, their relations sith 
municipalities, requirements and procedures for ther 
recognition, their dissolution, and the joining of force: of 
services for the purpose of representing their collective interests. 


PERU. Ministerial Resolution No. 128-94-TR of 25 August 
1994 of the Ministry of Labour and Social Promotion approving 
National Directive No. 007-94-DNRT on the authorization of 
adolescents to work. 


Y 
Jurisprudencia, Vol. 220, September 1994, Item No. 22, pp. 16- 
18.) 


This Resolution sets forth guidelines to regulate the correct 
application of Decree-Law No. 26102, The Code of Children 
and Adolescents. Provisions of the Resolution, which in large 
part mirror those contained in the Code, deal with the registry of 
authorizations, age requirements for specific jobs, hours of 
work, night work, application procedures, prohibited work, 
obligations of establishments employing adolescents, and 
inspections, among other things Among other things, the 
Resolution provides the following: a) adolescents between the 
ages of fourteen and seventeen and, in exceptional cases, from 
the age of twelve will be allowed to work when authorized by 
the Ministry, b) the minimum age for non-industrial agricultural 
employment is fourteen; for industrial, commercial, and mining 
employment, fifteen; and for employment in industrial fishing, 
sixteen; c) the work day for adolescents between fifteen and 
seventeen years old shall not exceed six hours daily or thirty-six 
hours weekly, the work day for adolescents between twelve and 
fourteen years old shall not exceed four hours daily or twenty- 
four hours weekly, d) adolescents may not work at night 
(between 7:00 P.M. and 7:00 A.M. y, exceptionally a judge may 
authorize such work for adolescents between fifteen and 
seventeen years old, provided that it does not exceed four hours 
daily; e) adolescents may not work underground, in work in 
which they handle excessive weights, in activities that endanger 
their physical or moral health; in activities in which their safety 
or that of other persons is subject to their responsibility, or in 
any activity that involves the handling of explosive or 
inflammable substances. 


PHILIPPINES. Department Order No. 18 of 12 May 1994 of 
the Department of Labor and Employment, Rules and 
Regulations implementing Republic Act No. 7658. (The 
Lawyers Review, 30 June 1994, pp. 37-38.) 


This Order sets forth Rules under Section 2 of Act No. 7658, 
An Act Prohibiting the Employment of Children below Fifteen. 
These Rules deal with exceptions to the following general 
prohibition; "Except as otherwise provided in this Rule, children 
below 15 years of age shall not be employed, permitted or 
suffered to work, in any public or private establishments in the 
Philippines." The exceptions are as follows: 


"a) when the child works directly under the sole responsibility of 
his/her parents or legal guardian who employs members of 
his/her family only, under the following conditions: 1) the 
employment does not endanger the child's life, safety, health or 
morals, 2) the employment does not impair the child's normal 
development; 3) the employer parent or legal guardian provides 
the child with the primary and/or secondary education 
prescribed by the Department of Education, Culture and Sports; 


and ' 
ardrdicedent udi Ln 
entertainment or information through cinema, theater, radio or 
television is essential provided that: 1) the employment does 
not involve advertisements or commercials promoting alcoholic 
beverages, intoxicating drinks, tobacco and its by-products or 
exhibiting violence; 2) there is a written contract approved by 
the Department of Labor and Employment; and 3) the conditions 
prescribed in Section 3a above are met." 


Further provisions of the Rules deal with pre-employment 
requirements that must be met by an employer, including 
obtaining a work permit, hours of work, and penalties, among 
other things. 


PHILIPPINES. Executive Order No. 275 of 14 September 
1995 creating a committee for the special protection of children 
fram all forms of neglect, abuse, cruelty, exploitation, 
discrimination and other conditions prejudicial to their 
development. (Official Gazette, Vol. 91, No. 45, 6 November 
1995, p. 7385.) 


This Executive Order, issued by the President of the 
Philippines, creates a Special Committee for Children, 
composed of representatives of public and private organizations 
and presided over by the Secretary of Justice. The functions of 
the Committee are as follows: "a) to report to the President 
actions taken to address specific issues on child abuse and 
exploitation brought to the Committee's attention; b) to direct 
other agencies to immediately respond to the problems brought 
to their attention and to report to the Committee on action taken; 
C) to perform such other functions and duties as may be 
necessary to meet the objectives of the Committee." Further 
provisions of the Order deal with the financing of the 
Committee. 


NOTE: Memorandum Order No. 257 of 7 February 1995 orders 
the continuance of the Child Rights Center in the Commission of 
Human Rights and allocates funds for the Center's continuance. 
See Official Gazette, Vol. 91, No. 17, 24 April 1995, pp. 2483- 
2484. 


Republic Act No. 8044 of 7 June 1995 creates the National 
Youth Commission and establishes a National Comprehensive 
and Coordinated Program on Youth Development. The Program 
is based on the state policy of recognizing its responsibility to 
enable youth to fulfill their vital role in nation-building. See 
Official Gazette, Vol. 91, No. 2, 7 August 1995, pp. 5011-5017 


POLAND. Ordinance of 21 October 1993 of the Council of 
Ministers on foster families. (Dziennik Ustaw Rzeczypospolitej 
Polskiej, No. 103, 29 October 1993, Item No. 470, pp. 1771- 
1773.) 


This Ordinance regulates foster families. The Ordinance 
provides that the operation of foster care is under the 
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supervision of the Guardian of Education, who is to provide 
partial funding for foster care activities. A foster family is 
intended to provide a child with conditions similar to those of a 
"natural" family and offer care without infringing on the rights 
of others, including those with rights under family law. If not 
determined by the courts, foster placement is to be decided by 
the Guardian of Education. Priority is given to placement with 
relatives or other persons chosen by a child's parents, with 
siblings placed in the same family. Placement of a child over 
the age of thirteen must be consented to by the child. In the case 
of children placed by the courts, the Guardian of Education is 
required to notify the courts about the execution of court orders, 
changes in address of foster families, and changes in the family 
providing care. Local guardians are to supervise placement 
through the local adoption centre, which is to monitor the foster 
family, control their contractual obligations, provide counselling 
in the case of difficulties in rearing a child, and periodically 
inform the guardian about the child's welfare. The guardian is to 
inform the court if the foster family is not fulfilling its 
obligations. Further provisions of the Ordinance deal with 
financial support (a foster family is to be provided with money 
to help defray the costs associated with a child's care), a one- 
time fee paid to foster families, special arrangements for 
disabled children and children with special needs, the treatment 
of foster children as a family's own children for the purposes of 
social benefits and services, and free kindergarten and pre- 
School programmes to be provided to foster children, among 
other things. 


NOTE: An Order of the Ministry of Education of 21 February 
1994 sets forth rules on the kinds, organization, and principles 
of action of public orphanages and homes for children. The 
Order establishes nine kinds of institutions to aid in the rearing 
and education of children and one institution devoted to the re- 
socializing of children who have committed crimes or who have 
serious behavioural problems. The general goal of all of these 
institutions, which are placed under the control of the Ministry 
of Education, is to provide conditions in which children can live, 
learn, and grow up healthy and to provide them with the 
conditions necessary for their development and socialization. 
Among the various kinds of institutions are children's homes, 
orphanages, centres for disabled children, study clubs, social 
therapy centres, and vacation homes. The Order prohibits 
pregnant students from being disqualified from participation in 
programmes. See Dziennik Ustaw, No. 41, 28 March 1994, Item 
No. 156, pp 601-632. 


PORTUGAL. Order No. 714/93 of 3 August 1993 of the 
Ministry of Employment and Social Security establishing rules 
on the provision of light work to be performed by minors. 
(Didrio da Repüblica, Series 1-B, No. 180, 3 August 1995, pp. 
4172-4173.) 


This Order, issued under Decree-Law No. 396/91 of 16 
October 1991, provides that minors between the ages of fourteen 
and the age of minimum admission to the labour force may carry 
out only ight work. "Light work" is defined as work consisting 
of simple, defined tasks that require elementary knowledge and 
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do not involve the exertion of physical or mental force that 
places the health or general development of the mino- at risk. 
Further provisions of the Order deal with specific charszteristics 
that indicate that work is not light (length of work an« time of 
day, etc.), work within the family, and medical exarrirntions, 
among other things. 


NOTE: Order No. 715/93 of 3 August 1993 of the M-nizstry of 
Employment and Social Security sets forth specific kinds of 
work in which minors may not be employed and. specific 
elements to which minors may not be exposed during worx. See 
Diário da República, Series 1-B, No. 180, 3 August 1993, pp. 
4173-4175. 


PORTUGAL. Decree-Law No. 58/95 of 31 March 1995 
approving the new Organic Law of the Institution far Social 
Reinsertion. (Legislagao, April 1995, pp. 274-354.) 


This Decree-Law provides that the Institute fcr Social 
Reinsertion, which is under the control of the Ministry of 
Justice, has the mission of ensuring social interventior im order 
to protect the rights and interests of minors and to prevent social 
lawful and socially integrated life of minors, youth, ard adults. 
The Institution is to undertake social intervention by providing 
technical advice to courts, support for children, ycuti, and 
adults, and iiterinstitutional cooperation and community 
participation. The Institution has the responsibility t; do the 
following, among other things: a) contribute to the def-nition of 
policies relating to the defence and protection of mricrs, the 
social reinsertion of youth and adults, and the prevencion of 
marginality and delinquency; b) contribute, within the grea of its 
competency, to the formulation of instruments of intenmational 
legal cooperation and ensure that procedures resultng from 
agreements in which the Institution is the central autt-ority are 
carried out; c) promote technical research and studies vitam the 
area of its competency; d) ensure technical support to ccurts in 
reaching decisions in the areas of family and minors and in 
criminal jurisdiction; e) participate in the execution of legal 
measures applied to minors, in cooperation, as necessary, with 
other organizations; f) participate in the execution of penalties 
and community measures applied to youth and sduits, in 
cooperation, as necessary, with other organizatoas, g) 
participate in the execution of preventive cetention, 


and, as necessary, other organizations, h) participate m 
preparing pardon proceedings, as provided for in the eprlicable 
legislation; i) ensure psychological and social scpport to 
children, youth, and adults by participating in legal proceedings, 
in cooperation with the competent organizations, jj develop 
activities to prevent marginality and delinquency, preferably in 
cooperation with other organizations, k) ensure suoport for 
commissions to protect minors, as provided for in the spplicable 
legislation; 1) contribute to cooperation between the svstem for 
the administration of justice and the community, by supporting 
particular institutions, citizens, and voluntary groups tkat pursue 
the objectives of preventing marginality and delm«quency, 


into society, and supporting the victims of crime; m) ensure, 
within the area of its competency, cooperation with similar 
foreign institutions and international organizations, and n) carry 
out other responsibilities that it is given. Further provisions of 
the Decree-Law set forth in greater detail the activities in which 
the Institution is to be involved, the orpanization and 
administration of the Institution, and the finances and personnel 
of the Institution, among other things. 


NOTE: Decree-Law No. 333/93 of 29 September 1993 approves 
the Organic Law of the Portuguese Youth Institute. The Decree- 


The chief responsibility of the Institute is to give concrete form 
to measures adopted in the area of youth policy, promoting and 
supporting the participation of youth in social, cultural, 
and promoting activities advanced or developed by youth 
associations and groups. See Didrio da Repüblica, Series 1-A, 
No. 229, 29 September 1993, pp. 5453-5457. 


REPUBLIC OF KOREA. Basic Youth Act, Law No. 4477 of 
31 December 1991. (Current Laws of the Republic of Korea, 
Release 35, 1996, pp. 2495[0}-{26].) 


This Act has the objectives of determining the rights and 
responsibilities of youth and of the family, society, and the State 
towards youth and setting forth fundamental aspects of the youth 
fostering policy. Youth are defined as persons from the ages of 
nine to twenty-four. The fundamental goal of the Act is "to 
enable the youth who plays the leading role in the future society, 
to be healthy and be full of emotion and courage, individually, 
on the basis of rich knowledge, to practice a community life on 
the basis of courtesy and cooperation with neighbors, and to 
grow as a bright and active figure capable of contribution to the 
human coprosperity with a faith in the liberal and democratic 
principles and infinite pride [in] the motherland." Reaching this 
goal involves realization of an active life based on the autonomy 
of youth; improvement of the conditions given for youth's growth 
and social environment; and improvement of youth's quality to 
prepare for the democratic, welfare and unified motherland. 
Further provisions of the Act deal with the control of the 
Minister of Culture and Sports over youth fostering policies; the 
establishment of a youth support committee to determine major 
policy in this area; the establishment of local youth committees, 
a basic youth plan, and a yearly execution programme; training 
materials and youth instructors, the establishment of various 
institutions to implement the provisions of the Act; the 
establishment and operation of youth training facilities; the 
designation of youth training zones, the promotion of youth 
welfare, including control over "business shops" detrimental to 
youth; the prevention of youth misconduct, the establishment of 
a Youth Fostering Fund as a source of revenue for projects; and 
penal provisions, among other things. 


NOTE: This summary takes into consideration amendments 
made through Law No. 5076 of 29 December 1995. 
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SEYCHELLES. Evidence (Amendment) Act | 1994. 
(Commonwealth Law Bulletin, Vol. 21, January 1995, p. 27.) 
| 


This Act amends the Evidence Act to require a court to receive 
the evidence of a child witness if the court is satisfied that the 
child is capable of giving intelligible evidence. Previously, a 
court was required to be satisfied that a child understood the 
nature of the oath and the duty of speaking the truth, thus 
precluding the possibility of testimony by very young children. 


SWEDEN. Act of 10 March 1994 (No. 87 of 1994) to amend 
the Act respecting the children's ombudsman (No. 335 of 1993). 
(Svensk forfattningssamling, No. 87, 22 March 1994, p. 1, as 
summarized in Legislative Information, Nos. 6-7, 1994, p. 15.) 


This Act amends the Act respecting the Children's Ombudsman 

to require the Ombudsman to inform the Social Board if he 
knows of a child below the age of eighteen being abused at 
home. 


NOTE: An Act of 10 March 1994 amends the Social Welfare 
Act (1980:620) to insert a new subsection on information 
received from the Children's Ombudsman. See Svensk 


forfatiningssamling, No. 88, 22 March 1994, p. 1, as 
summarized in Legislative Information, Nos. 6-7, 1994, p. 15. 


In 1993, legislation was enacted to amend Chapter 5, Section 
15, of the Code on Parents, Children, and Guardians to require a 
court, when considering the issue of access of parents, to take 
into account any risk that the child will be mistreated or 
abducted. See Journal of Family Law, Vol. 33, 1994-1995, p. 
513. 


In 1993, legislation was also enacted to amend the Act 
concerning Recognition and Enforcement of Foreign Custody 
Decisions and the Return of Children. The amendments are 
armed at improving the effectiveness of procedures used to 
return children who have been unlawfully brought from another 
country to Sweden. See Journal of Family Law, Vol. 33, 1994- 
1995, p. 513. 


SWEDEN. Law of 21 December 1994 amending the Code on 
Parents. (Svensk fórfattningssamling, No. 1433, 1994, pp. 
2941-2981, as summarized in The International Survey of 
Family Law, 1994, pp. 444-446.) 


This Law amends provisions of the Code on Parents, Children, 
have the effect of relaxing rules on the administration by parents 
of their children's property, except when the property is of 
considerable value. Under the Code, as amended, a chief 
guardian will be appointed to oversee the administration of 
children's property by their parents only when the property 
exceeds a value of eight times the base sum under the National 
Insurance Act. Previously all administration of children's 
property by their parents was overseen by the chief guardian. 
Exceptions to this new rule exist with respect to the sale of 
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property of the child or when the child is to incur debts or run a 
business. In these cases, the consent of the chief guardian is 
required. In addition, under special circumstances, a chief 
guardian may decide that supervision is necessary or such 
supervision may be a requirement of a will, gift, or other 
endowment. 


TERRITORY OF HONG KONG. Criminal Procedure 
(Amendment) Ordinance 1995 (Ordinance No. 69 of 1995), 27 
July 1995. (Hong Kong Government Gazette, Vol. 137, No. 30, 
Legal Supplement 1, 28 July 1995, pp. A1858-A1867.) 


This Ordinance amends the Criminal Procedure Ordinance 
(Chapter 221) to insert a new Part IIIA on special procedures for 
vulnerable witnesses. Among other things, Part IIIA authorizes 
evidence by live television link to be given by children in cases 
relating to an offence involving sexual abuse or cruelty or an 
offence involving an assault on, or injury or threat of injury to, a 
person and the offence is triable on indictment or either 
summarily or on indictment. Evidence by video recording may 
also be authorized in such offences for interviews between 
adults and children. The Act contams similar provisions for 


evidence given by persons who are "mentally handicapped." 


NOTE: The Evidence (Amendment) Ordinance 1995 
(Ordinance No. 70 of 1995), enacted on 27 July 1995, amends 
the Evidence Ordinance (Chapter 8) with respect to rules for 
evidence given by children and abolishes the rule requiring 
corroboration with regard to evidence given by a child. See 
Hong Kong Law Digest, 1995, Entry G62. 


TUNISIA. Decree No. 95-406 of 6 March 1995 creating the. 
National Youth Council and setting its responsibilities, 
composition, and operating procedures. (Journal Officiel de la 
République Tunisienne, Vol. 138, No. 22, 17 March 1995, pp 

473-474.) 


This Decree creates the National Youth Council under the 
Minister of Youth and Children. The Council is composed of 
representatives of governmental and non-governmental agencies 
and has the objective of assisting the Minister of Youth and 
Children in the following: a) evaluating the condition of youth in 
the country, b) studying a national global strategy for the 
promotion of youth; c) coordinating the action programmes of 
the ministries and institutions involved with youth; d) 
contributing to the definition of a training policy for specialized 
officials in the area of youth; and e) examining all questions 
relating to the youth sector that are submitted to it by the 
president of the Council. Further provisions of the Decree deal 
with the nomination of members of the Council, its meetings 
and voting procedures, follow-up of the recommendations and 
proposals of the Council, and its aunual reports, among other 
things. 


NOTE: Decree No. 95-2423 of 11 December 1995 sets forth the 
internal regulations of re-education centres for delinquent 
minors. Its contains provisions on the following among other 
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minors, the rights of minors, the obligations of minors, 
education and traming tests, staff, visits by relatives, and 
benefits provided by centres. See Journal Officie. de la 
République Tunisienne, Vol. 138, No. 101, pp. 2309-2313. 


TUNISIA. Decree No. 95-407 of 6 March 1995 creating a 
National Children's Council and setting its responspilities, 
composition, and operating procedures. (Journal Offici-l de la 
République Tunisienne, Vol. 138, No. 22, 17 March 1525, pp. 
474-475.) 


This Decree creates a National Children's Council urder the 
Tunisian Minister of Youth and Children. The Corneil is 
composed of representatives of various governmental ar-d non- 
governmental agencies and has the objective of assistnz the 
Minister of Youth and Children in the formulation of zeneral 
government policy in this area. The following are the specific 
responsibilities of the Council: a) to aid in the understandang of 
the situation and needs of children and to propose mesures 
aimed at developing studies and scientific research, as well as 
statistics, on the conditions of children and on the evaluetron of 
their needs, b) to contribute to the definition of a ceherent 
strategy aimed at the promotion of children and the satiefection 
of their health, emotional, educational, recreational, and social 
needs and at the coordination of efforts made by the —arious 
concerned ministries and organizations, c) to contribute to the 
definition of a training policy for specialized officials in the area 
of children, including children with special needs, d) to i lentify 
all activities useful for developing the aptitudes of childr*r. and 
for contributing to a growth in their realization of their 
aspirations and autonomy, e) to propose measures ained at 
protecting illtreated, and exploited children and 
children with any kind of disability and at reinforcing the -cle of 
the family in the satisfaction of the needs of children: i) to 
propose measures aimed at developing the protection of children 
with specific needs such as children who are delinquent, pocr, or 
without support and at promoting the role of non-governmental 
educating, and readapting these children; g) to intensify =fforts 
at providing information to society for the purpose of sens tizing 
it as to the needs of children and to factors involved ir -heir 
growth and their protection against disabilities, abandorment, 
and various health, social, and moral risks; and h) to propesz all 
measures and programmes aimed at achieving the objectiwes set 
in the area of promoting children. Further provisions »f the 
Decree deal with the nomination of members of the Netional 
Children's Council, its meetings and voting procedures, fel ow- 
up on its recommendations and proposals, and its annual reports, 
among other things. 


NOTE: Decree No. 91-1005 of 26 June 1991 amends Lecree 
no. 73-8 of 8 January 1973 to change various details m the 
organization of the National Institute for the Protectier of 
Children. See Journal Officiel de la République Tunis exne, 
No. 49, 9 July 1991, pp. 1279-1280. 


TUNISIA. Law No. 95-92 of 9 November 1995 on the 
publication of the Child Protection Code. (Journal Officiel de la 
République Tunisienne, No. 90, 10 November 1995, pp. 2095- 
2104.) 


Major provisions of this Law are reproduced in the Appendix 
to this volume under Section 510. Among other things, the Law 
is designed to promote children, create in children pride in their 
national identity, prepare children for a free and responsible life 
in civil society, further the rights of children to safety and 
protection within Tunisia, diffuse a culture of the human rights 
of children, bring about the participation of children in matters 
concerning them m an appropriate fashion, and educate children 
in morality while developing in them a sense of respect for their 
parents, family, and social milieu. The Law contains provisions 
on the rights of children, the protection of children in danger, 
the judicial protection of children, and the protection of 
delinquent children. 


UKRAINE. Law of Ukraine of 21 November 1992 on state 
social assistance for families with children. — (Vidomosti 
Verkhovnoi Rady Ukrainy, No. 5, 2 February 1993, Item No. 21, 
pp. 87-104.) 


This Law establishes a guaranteed level of government 
assistance for families with children by providing financial 
assistance depending on the family’s size and income and on the 
age and health of the children. The following are among the 
kinds of assistance provided by the Law: a) maternity benefits 
consisting of full pay for seventy days leave before birth and 
fifty-six after birth (seventy days in cases of complications or 
multiple births), paid m full regardless of how many days were 
used before birth; persons who adopt newborns are entitled to 
seventy days paid leave after adoption; b) a one-time payment at 
birth for each child in the amount of four times the minimum 
wage; mothers who register at a medical office and regularly 
visit physicians and follow their recommendations are entitled to 
an additional payment of two times the minimum wage; c) 
assistance for leave to care for children under the age of three in 
the amount of 100 per cent of the minimum wage per child 
(unemployed women are entitled to 50 per cent of the minimum 
wagey d) up to fourteen days paid leave (pay dependent on 
amount of time worked) to care for sick children under the age 
of fourteen, ¢) assistance to single mothers for children under 
the age of sixteen (eighteen, if students) in the amount of 50 per 
cent of the minimum wage per child (in special cases, 100 per 
cent of the minimum wage), and f) temporary assistance for 
children under the age of sixteen (eighteen in the case of 
students) whose fathers fail to make support payments or when 
support payments are impossible to obtain, in the amount of 50 
per cent of the support payment. Further assistance provided 
under the Law includes the following: assistance to low-income 
fathers or mothers caring for three or more children under the 
age of sixteen; assistance to care for disabled children under the 
age of sixteen; assistance for children under the age of sixteen, 
dependent on income; assistance for children of persons in 
compulsory military service; and assistance for children of 
custodial parents. 
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UKRAINE. Law of 24 January 1995 on the agencies and 
services dealing with the affairs of minors and on special 

lons for minors. (Vidomosti Verkhovnoi Rady Ukrainy, 
No. 6, 7 February 1995, Item No. 35, as summarized in Recht in 
Ost und West, No. 4, 1995, p. 110.) 


This Law is based on the Ukrainian Constitution and the 
United Nations Convention on the Rights of the Child. It sets 
forth the legal bases for agencies concerned with the affairs of 
minors and special organizations responsible for the social 
protection of mmors and efforts to prevent crimes. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NOTHERN IRELAND. SCOTLAND. Children (Scotland) 
Act 1995 (Chapter 36 of 1995), 19 July 1995. (Current Law 
Statutes, Vol. 3, 1995, pp. 36-[1]-[238].) 


This Act is designed to reform the law of Scotland relating to 
children, the adoption of children, and young persons who as 
children have been looked after by a local authority, to make 
new provision as respects the relationship between parent and 
child and guardian and child m the law of Scotland; and to make 
provision as respects residential establishments for children and 
certain other residential establishments. The Act deals with the 
following, among other things: parental responsibilities and 
rights, acquisition of parental rights and responsibilities by the 
natural father, appointment and revocation of guardianship, 
administration of a childs property, court orders relating to 
parental responsibilities, support for children and their families, 
promotion of the welfare of children in need, provision of 
accommodation for children, day care for preschool and other 
children, children requiring measures of compulsory 
supervision, child assessment orders, child protection orders, 
residential exclusion orders, the recovery of certain fugitive 
children, offences, parental responsibility orders, investigations, 
children's hearings, and adoption agencies. Provisions on 
parental rights and responsibilities are reproduced in the 
Appendix to this volume under Section 510. 


NOTE: The Civil Evidence (Family Mediation) (Scotland) Act 
1995 (Chapter 6 of 1995), enacted on 1 May 1995, provides that 
information occurring during family mediation shall not be 
admissible as evidence in court proceedings, except in certain 
narrow circumstances. Such information includes information 
used m criminal proceedings, information on any contracts 
entered into during mediation, and information relating to a 
child's care and protection involving a local authority or 
voluntary organization. The Act is designed to allow those 
entering into mediation to talk freely about family issues. See 
Current Law Statutes, Vol. 1, 1995, pp. 6-[1]-[6]. 


UNITED STATES OF AMERICA. Public Law No. 103-432 
of 31 October 1994, An Act to amend the Social Security Act 
and related Acts to make miscellaneous and technical 
amendments, and for other purposes. (United States Statutes at 
Large, Vol. 108, 1994, pp. 4398-4470.) 
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This Act amends the Social Security Act to make the following 
conditions for the receipt of certain federal funds a) that states 
have completed an inventory of all children in foster care, b) that 
they are operating a statewide information system for the 
placement of children in foster care, a case review system for 
each child receiving foster care, a service programme designed 
to help children return, when appropriate, to their families or be 
placed in adoption or another permanent living situation, and a 
pre-placement preventative service programme, and c) that they 
bave reviewed state policies and procedures. with respect to 
children abandoned at birth and are i such policies 
and procedures as determined to be necessary on the basis of the 
review. The Act also requires states to undertake reviews of 
child and family service programmes and foster care and 
adoption assistance programmes to determine whether such 
programmes are in substantial conformity with approved state 


traineeships, 
authorizes the creation of certain child and family demonstration 
projects, requires the services of the Parent Locator Service to 
be made available to the Office of Juvenile Justice and 
Delinquency Prevention for the purpose of enforcing child 
custody determinations or state or federal laws relating to the 
unlawful taking or restraint of a child; simplifies the income and 
eligibility verification system for determining if persons 
receiving welfare payments are United States citizens, requires 
the Government to develop welfare indicators and predictors to 
track the receipt of welfare over time and determine whether 
progress is being made in reducing the rate at and degree to 
which families depend on welfare income; and creates an 
Advisory Board on Welfare Indicators for this purpose. 


NOTE: Public Law No. 103-382 of 20 October 1994, Part E of 
Title V of Improving America's Schools Act of 1994, is designed 
to promote the adoption (and foster placement) of children, 
particularly minority children, by requiring states to simplify 
adoption of children of one race by parents of another race. The 
Law prohibits agencies that receive federal funds from refusing 
to allow persons to adopt on the basis of race, colour, or national 
origin, although cultural and ethnic factors can be taken into 
consideration. The Law authorizes persons who have been 
discriminated against in violation of the Law to bring an action 
under the Civil Rights Act of 1864. See United States Statutes 
at Large, Vol. 108, p. 3518. 


UNITED STATES OF AMERICA. Public Law No. 104-71 of 
23 December 1995, Sex Crimes Against Children Prevention 
Act of 1995. (United States Statutes at Large, Vol. 109, 1995, 
pp. 774-775.) 


This Act does the following, among other things: 8) increases 
penalties for certain conduct involving the sexual exploitation of 
children; b) increases penalties for the use of computers m the 
sexual exploitation of children; c) increases penalties for the 
transportation of children with intent to engage in criminal 
sexual activities; and d) requires the United States Sentencing 
Commission to submit a report to Congress on offences 
involving child pornography and other sex offences against 
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children, including a) analyses of sentences imposed for various 
offences and recommendations for modifications of seatencing 
guidelines, b) an analysis of the type of substantial asscstance 
that courts have recognized as warranting a downward d-yparture 
from sentencing guidelines relating to certain sex offences, and 
c) a survey of the recidivism rate for offenders convicted of 
committing sex crimes against children and analysis >f the 
impact on recidivism of sexual abuse treatment provided to 
offenders and of whether increased penalties would -educe 
recidivism. 


NOTE: Public Law No. 103-358, the Child Abuse 
Accountability Act, of 14 October 1994 amends Title 3 of the 
United States Code to permit the gamishment of an annuity 
under the Civil Service Retirement System or the Federal 
Employees Retirement System, if necessary to setisfy a 
judgment against an annuitant for physically, sexually, or 
emotionally abusing a child. See United States Staves at 
Large, Vol. 108, 1994, pp. 3420-3423. A Finel Rule 
implementing this Act was approved on 26 October 1965, See 
Federal Register, Vol. 60, 27 October 1995, p. 54938. 


URUGUAY. Law No. 16603 of 9 October 1994 appreving a- 
mendments made to the text of the Civil Code. (Diario ficial, 
Vol. 357, Part A, No. 24177, 21 November 1994, pp. 525-531.) 


This Law amends the Civil Code of Uruguay with respect to 
the following, among other things: the custody of children after 
the annulment of a marriage, loss of parental author-tr over 
children, a guardian's power to dispose of the property cf his or 
her ward, guardianship over incapacitated family members, 
inheritance by family members, and marital property. Th: Law 
does the following: a) removes from the Civil Code prewisions 
that made distinctions on the basis of sex as to the custedy of 
children over the age of five after the annulment of a marriage, 
as to the administration of the property of an incocn>etent 
spouse, and as to the duty of heirs to report to the author-tres the 
violent murder of their parents, b) removes from the Code 
provisions allowing a wife or her heirs to renounce them rights 
to the earnings of the marital community upon its dis<alation 
and provisions on the repayment of dowry after the dis-clution 
of marriage; c) provides that, notwithstanding the bad faith of 
both spouses with respect to an annulled marriage, the children 
wil always be considered legitimate (previously, they were 
considered recognized natural children), d) removes from the 
Code a preference given to fathers over mothers with regard to 
the guardianship of single children who do not have thzi- own 
adult children to act as guardians, and e) removes fiom the 
Code's list of just reasons for dismberiting childr-r. and 
descendants the fact that the child or descendant has delwered a 
daughter or niece into prostitution. 


VENEZUELA. Decree No. 453 of 8 December 1994 setting 
forth Rules governing the Programme of Food Grants ard the 
Programme of School Food. (Gaceta Oficial de la Repiil luca de 
Venezuela, Vol. 122, No. 35605, 8 December 1994, pp. 282793- 
289794.) 


This Decree provides that the Venezuelan Programme of Food 
Grants is designed to improve the nutritional state of minors of 
school age coming from homes lacking sufficient economic 
resources to satisfy these needs. Beneficiaries of this 
Programme are preschool students and students in basic 
education and special education in grades 1 to 6 who are 
registered and regularly attend official schools or free private 
schools located in poor neighbourhoods or rural areas, or schools 
whose school population comes from these places. The benefits 
provided by the Programme consist of a food grant of Bs 
500,000 per month for each beneficiary, a milk grant equivalent 
to one kilogram of powdered milk per month, and a grant of 
cereals equivalent to two kilograms of flour and two kilograms 
of rice per month. These benefits are to be provided to the legal 
representatives of beneficiaries. The Programme of Food Grants 
is to be progressively substituted for the Programme of School 
Food. Further provisions of the Decree deal with the 
participation of states and municipalities, the funding of the 
Programme, and contracts for the execution of activities, among 
other things. 


NOTE: A Resolution of 11 January 1994 of the Ministries of 
Labour and the Family authorizes the operation of day care 
homes as a means of fulfilling the obligations of employers with 
respect to the care of the children of their workers as established 
in Articles 391 and 392 of The Organic Labour Law. A "day 
care home" is defined by the Resolution as a place for the care of 
children of workers from birth to the age of six that operates in a 
family home under the administration of a carer (cuidador) who 
lives in the same house where services are provided. Provisions 
of the Resolution deal with the number of children that can be 
cared for in any one home, licensing of homes and applications 
for licences, requirements that homes and carers must meet, 
revocation of licences, payment of carers, and supervision of 
homes, among other things. See Gaceta Oficial de la República 
de Venezuela, No. 35390 of 27 January 1994. 


VIET NAM. Decree No. 118-CP of 7 September 1994 of the 
Government on the function, tasks, powers and organization of 
the apparatus of the Vietnam Committee for Child Protection 
and Care. (Cóng Báo, Official Gazette, No. 22, 30 November 
1994, pp. 29-32.) 


The Decree provides that the Vietnam Committee for Child 
Protection and Care is an agency "having the function of 
assisting the Government in the exercise of State management 
over the protection, care and education of children, guiding, 
controlling, supervising and organizing the cooperation of action 
among the State agencies, the people's and social organizations 
and the concerned economic organizations for the realization of 
the task of protecting, caring and educating children." Tbe 
Committee is composed of representatives of various ministries, 
branches, and organizations and has the following duties: a) to 
take the initiative and to collaborate with the strategy, 
programmes, projects, and plan for caring for, protecting, and 
educating children on the national scale and to collaborate with 
state agencies to this end; b) in collaboration with the concerned 
agencies, to elaborate and submit to the Government draft bills, 


Le 


ordinances, and policies regarding the care, protection, and 
education of children; to issue documents to guide and “inspect” 
the branches and localities in implementation of laws and 
policies in this area; and to coordinate ministries, branches and 
localities, mass organizations, and the mass media in 
disseminating and explaining laws and policies in this area; c) to 
coordinate with the State Planning Committee and the Ministry 


and to guide and control the use of funds for this programme; d) 
to report to the Government on its participation in international 
organizations and the signing and ratification of treaties on 
children, to organize the implementation of an international 


internationally funded or aided programmes and projects to 
benefit children; f) to provide training and guidance in the 
management of projects and programmes of action to benefit 
children for the officials and workers assigned to the protection 
and care of children; g) to manage and use the Child Support 
Fund and to guide and control the management of the use of the 
Fund at various levels and branches, and h) to "mspect” the 
implementation of the Law on the Protection, Care and 
Education of Children, to coordinate with concerned agencies in 
controlling the implementation of the State's laws and policies 
regarding children, and to propose measures for dealing with 
violations of these laws and policies. Further provisions of the 
Decree deal with the duties of the members of the Committee 
and the organization and administration of the Committee. 
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AUSTRALIA. Child Support 
1995 (Act No. 39 of 1995), 29 May 1995. 
Information Legal Institute database.) 


Legislation Amendment Act 
(Australasian 


Among other things, this Act amends Australia’s Child 
Support (Assessment) Act 1989 to change provisions dealing 
with a) the presumption of parentage in applications made to the 
Registrar for an administrative assessment of child support, and 
b) procedures for handling an application for acceptance of an 
agreement as a child support agreement when the payee is m 
receipt of, or a claimant for, sole parent pension or additional 
family payment. The Act also amends the Child Support 
(Registration and Collection) Act 1988 with respect to the 
following: a) the non-enforcement of a registered maintenance 
liability if the payer is a low-income recipient of a social 
security pension or a social security benefit; b) the non- 
enforcement of liability during periods when the payee is not the 
main provider of ongoing daily care for a child; and c) the 
collection of arrears in certain circumstances. 


BELGIUM. Law of 13 April 1995 on the joint exercise of 
parental authority. (Moniteur belge, 24 May 1995, as 
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reproduced in Bulletin usuel des lois et arrêtés, No. 10, 1995, 
Jtem No. 541, pp. 781-783, and summarized in Revue 
trimestrielle de droit civil, No. 3, July-September 1996, pp. 741- 
742.) 


This Law introduces into Belgian law the concept of jamt 
parental authority whether the parents are married or not and 
whether they live together or not. When one parent carries out 
an act exercising parental authority, he or she shall be presumed 
by third parties to be acting with the consent of the other. In 
cases of disagreement between the parents, either may bring a 
claim before the Youth Court. The Law also authorizes, but 
does not require, the competent judge to confer the exclusive 
exercise of parental authority on one of the parents in cases in 
which there is a lack of agreement about the organization of the 
lodging (hebergement) of the child or about important decisions 
relating to the child's health, education, development, 
entertainment, and religious or philosophical orientation or m 
which the agreement of the spouses appears to be contrary to the 
interests of the child. In cases in which the judge takes this 
action, he or she shall set forth the terms of lodging of the child 
as well as the way m which the parent on whom parental 
authority has not been conferred shall maintain relations with 
the child. The judge may not refuse to allow relations to be 
maintained except for reasons that are expressly termed by law 
as very serious. Parents are required to assume, in proportion to 
their abilities, the lodging, upkeep, supervision, education, and 
development of their children. Parents and children of all ages 
owe each other mutual respect. The Law also confers on 
grandparents the right to visit their grandchildren. Such a right 
may be conferred on any other person if justified by ties of 
particular affection for the child in question. 


FRANCE. Law No. 95-116 of 4 February 1995 setting ferth 
various provisions on the social order. (Journal officiel de la 
République francaise, 2 February 1995, pp. 1992-2011.) 


Among other things, this Law amends Articles 7 and 8 of the 
Code of Penal Procedure to delay the running of the statute of 
limitations with respect to crimes committed against minors by 
legitimate, natural, and adoptive ascendants until the minor 
reaches the age of majority. The Law also amends Article 227- 
26 of the Penal Code to raise the maximum penalties for such 
crimes from five years imprisonment and a fine of 500,000 
francs to ten years’ imprisonment and a fine of ] million francs. 


GERMANY. Law of 20 December 199] amending the Support 
Payment Advance Law and the Insurance Ordinance. 
(Bundesgesetzblatt, Part I, No. 67, 28 December 1991, p. 2322, 
as reproduced in Sammelblatt, No. 5, 31 January 1992, pp. 233- 
234.) 


This Law amends the Support Payment Advance Law to raise 
from six to twelve the age until which the State will pay support 
payments due to a single parent that the other parent has failed 
to make. It also amends the principal Law to raise the minimum 
duration of payments from thirty-six to seventy-two months (not 
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necessarily consecutive) and provides for the applicaticn of the 
Law to the former states of the German Democratic Repatlic. 


LIECHTENSTEIN. Law of 22 October 1992 amen-ling the 
General Civil Code.  (Liechtensteinisches Landesgeseablatt, 
No. 54, 1 April 1993, pp. 1-47.) 


This Law amends the Civil Code with respect to the fel owing 
topics: the rights and duties of parents and children witt sespect 
to each other, the presumption that children are bort within 
marriage, names of children, the duty of parerts and 
grandparents to support their children and the duty of ch_idren to 
support their parents and grandparents, the duty of parents to 
care for and raise their children and to manage and r»present 
their children's property, the right of parents to determ-ns their 
children's residence, limited legal powers gained by -hildren 
over the age of fourteen, the presumption that certain -hildren 
are born outside marriage and contesting whether children are 
born within or without marriage, the legitimation of zhildren 
born outside marriage, the establishment of the patemity of 
children born to an unmarried woman, the family rame of 
children born outside marriage, parental responsibilitea over 
and the care and rearing of children born outside marriage- cases 
in which the minority of children can be extended or skcrtened 
(to a minimum of eighteen years), withdrawal or limitation of 
parental authority when children are endangered, the d=finition 
of the welfare of the child and the requirement that the zkild be 
heard in proceedings concerning care and rearing, adop-ien and 
requirements to be met by persons adopting a child, the equality 
of rights of adopted children and children born within marriage, 
inheritance rules for adopted children, family names of adopted 
children, revocation of authority to adopt, foster perenting, 
guardianship and the duties and rights of guardians, dufizs of the 
Youth Office, inheritance rules for surviving spouses, and the 
disinheritance of children. 


NETHERLANDS. Law of 12 May 1993 amending te Civil 
Code and Code of Civil Procedure with respect to the 
introduction of the opportunity for mothers who are miners to be 
declared to have reached majority (Staatsblad -cn het 
Koninkrijk der Nederlanden, No. 268, 1993, pp. 1-3.) 


This Law inserts a new Article 291a into the Dutch Ci7i. Code 
to provide that a mother who is a minor and who wishes b have 
custody of her child can, if she has reached the age of s-xteen, 
request a judge specialized in the affairs of minors to ceclare 
that she has reached the age of majority. The request zen also 
be made during the pregnancy of the minor or by tke Child 
Protection Agency, if the minor consents. The judge is 1c grant 
the request only if he or she believes it to be in the best -nzerests 
of the mother and child. The Law inserts into the Code o Civil 
Procedure provisions on procedures involved with such r2quests. 


NOTE: A Law of 30 September 1993 amends provisior s of the 
Civil Code and the Code of Civil Procedure relating to the 
authority of a court to force a parent who is not fulfillirg his or 
her obligation to pay child support to provide such supoctt, the 


payment by the State of child support that has not been 
provided, and the collection of that support from the parent with 
the obligation to provide support. One purpose of the Law is to 
make collection of child support the responsibility of one 
government agency. See Staatsblad, No. 539, 1993, pp. 1-5. 


NEW ZEALAND. Child Support Amendment Act 1994, 15 
July 1994. 


This Act amends the Child Support Act 1991 to rewrite 
provisions dealing with the splitting of liability for child support 
when the custody of two or more children is split between two 
liable parents or when a liable parent ghares custody of a child. 
The Act also mserts a new Part VIA which authorizes the 
Commissioner to make a determination having the effect that all 
or some of the provisions of the 1991 Act relating to the 
assessment of child support will be departed from in relation to 
a child. The grounds for making such a determination are the 
same as those set forth in Section 105(2) of the 1991 Act. 
Included in Part VIA are sections on the kinds of determinations 
that can be made, requirements for applications, refusal to make 
a determination because the issues are too complex, notification 
of the other party, procedures for reviewing applications, 
representation or assistance at hearings, the effect of pending 
applications, and the commencement of determinations. Fur- 
ther provisions of the Act deal with payment of child support to 
custodians who are social security beneficiaries, payment into 
and out of the Child Support Trust Bank, unremitted deductions 
made by employers, and regulation-making powers, among other 


RUSSIAN FEDERATION. Code on Marriage and the Family 
(Changes and Amendments) Law 1994, 22 December 1994. 
(Sobranie zakonodatel'stva Rossliskoi Federatsii, No. 35, 1994, 
Item No. 3653, as summarized in The International Survey of 
Family Law, 1994, pp. 398-399.) 


This Act amends the Code on Marriage and the Family to give 
a court greater authority to define the amount of support 
payments for children. Under the Code before amendment, the 
amount of support was set at one quarter of the parent's income 
for one child, one third for two children, and one half for three 
or more children. Now a court can either increase or decrease 
these percentages taking into account the financial position of 
the parties or other circumstances. A court can now also set 
maintenance as a fixed monthly sum m cases in which a parent 
has irregular or changing earnings, is paid in foreign currency, 
or has no earnings or when it is difficult or impossible to 
determine the amount of maintenance as a percentage of 
earnings or is against the interests of one of the parties. The 
Law also authorizes a court to collect maintenance payments 
from a parents bank accounts, from sums invested m 
enterprises, and, in some cases, from property when the earnings 
of the parent are insufficient to support a child. It also 
authorizes parents to determine issues of child support 
themselves during the marriage or after divorce by entering into 
a written agreement. The amounts determined for monthly 


support in the agreement cannot be less than would be yielded 
by applying the one quarter, one third, and one half formula 
mentioned above. | 


NOTE: A Law on 30 November 1995 introduces changes and 
additions to the Civil Procedure Code. Among other things, it 
inserts into the Code a new Chapter 11-1, entitled "Court 
Order." The provisions of this Chapter allow a creditor to 
recover moneys or other moveable property by requesting an 
order from a judge sitting alone. Such an order shall be issued 
without calling the debtor or allowing the debtor to provide 
explanations, although he or she is to be informed of the order 
and may contest it An order has the force of an executive 
document and recovery shall occur within ten days of its 
issuance. Among the debts that may be the subject of an order 
is unpaid child support See Sobranie rakonodatel'stva 
Rossiiskoi Federatsii, No. 49, 4 December 1995, Item No. 4696, 
as summarized in European Current Law, March 1996, Item 
No.41, pp. 60-61. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Child Support Act 1995 (Chapter 34 
` of 1995), 19 July 1995. (Current Law Statutes, Vol. 3, 1995, 


pp. 34-11H56].) 


This Act amends the Child Support Act 1991 to create a 
"departures system" authorizing the Secretary of State for Social 
Security to modify the application of the child support formula 
specified in the 1991 Act in specific cases, upon the request of 
the person with care or the person with respect to whom a child 
support order has been made. In taking action on a request, the 
Secretary is to have regard to the general principles set out as 
follows, as well as other considerations that may be prescribed: 
a) parents should be responsible for maintaining their children 
whenever they can afford to do so; and b) where a parent has 
more than one child, his obligation to maintain any one of them 
should be no less of an obligation than his obligation to maintain 
any other of them. The Act also creates a child maintenance 
bonus to be paid when persons receiving child support also 
receive income support or an income-based job-seekers 
allowance. This bonus is designed to aid those who take up 
work of a certain duration each week. In addition, the Act 
contains provisions on the review of interim maintenance 
assessments and changes of circumstance, the cancellation of 
maintenance assessments on review, reviews at the instigation 
of child support officers, the lapse of appeals to child support 
tribunals, determinations made by persons other than Child 
Support Commimioness, deferre] of e Het O sop) Oc à 
maintenance assessment, the non-referral of applications for 
maintenance assessments, disputed parentage, fees for scientific 
tests, the alternative to interest payments m cases of arrears of 
child support maintenance, repayment of overpaid child support 
maintenance, the payment of benefits 
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UNITED STATES OF AMERICA. U.S. v. Schroeder, 26 July 
1995, District Court, District of Arizona. (Family Law Reporter, 
VoL 21, 15 August 1995, pp. 1463-1464.) 


The defendant was indicted for failing to pay child support in 
violation of the federal 1992 Child Support Recovery Act, which 
criminalizes an obligor's failure to pay such support He moved 
to dismiss the indictment on the ground that the Act represented 
an unconstitutional exercise of Congressional power. He argued 
that, since the Act did not regulate commerce with foreign 
nations or among the states, as required by the commerce clause 
of the Constitution, it was invalid. The United States District 
Court, District of Arizona, accepted this argument. Although it 
acknowledged that the Act, as written, was applicable onlv when 
the delinquent obligor and the subject child lived in different 
states, this interstate "nexus" was not enough to have a 
substantial effect on commerce for the purposes of the commerce 
clause. In its decision, the Court also noted that many states had 
already enacted criminal non-support statutes and that the 
principles of federalism and comity required a finding of 
unconstitutionality since the application of the Act would result 
in federal courts interpreting state-ordered child support orders 
and infringe on the stutes ability to legislate in areas 
traditionally regulated by the states. 


NOTE: On 14 June 1995, in U.S. v. Hampshire, the District 
Court, District of Kansas, reached the opposite conclusion, 
holding that the Child Support Recovery Act was constitutional. 
In its decision, the Court pointed to the fact that the statute was 
applicable only when the obligor and subject lived in different 
States and concluded that there was no showing that a criminal 
action under the Act would interfere with any state proceeding 
involving the defendant. See Family Law Reporter, Vol. 21, 25 
July 1995, pp. 1432-1433. 


UNITED STATES OF AMERICA. Public Law No. 103-383 
of 20 October 1994, Full Faith and Credit for Child Support 
Orders Act. (United States Statutes at Large, Vol. 108, 1994, 
pp. 4063-4066.) 


This Act inserts into Chapter 115 of Title 28 of the United 
States Code, as amended, a new Section 1738B that provides 
that the appropriate authorities of each state: 1) shall enforce 
according to its terms a child support order made consistently 
with this Section by a court order of another state, and 2) shall 
not seek or make a modification of such an order except in 
accordance with this Section. An order is made consistently 
with this Section if 1) a court that makes the order, pursuant to 
the laws of the state in which the court is located, has subject- 
matter jurisdiction to hear the matter and enter such an order 
and has personal jurisdiction over the contestants; and 2) 
reasonable notice and opportunity to be heard is given to the 
contestants. An order may not be modified unless a) the court 
has jurisdiction to make such an order, b) the court in the other 
state no longer has continuing or exclusive jurisdiction of the 
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order because the state is no longer the child's stat= or the 
resident of any contestant; or c) each contestant has filed-written 
consent to that courts making the modification and e=uming 
continuous exclusive jurisdiction over the order. Thc Act is 
designed to remedy situations in which non-custodial »arents 
relocate outside a state to avoid court jurisdiction in thx state; 
the pressing problem of relatively low levels of child suport in 
interstate cases; the disregard of court orders resufng in 
massive arrearages nationwide, and excessive relitiget on of 
cases and the establishment of conflicting orders. 


UNITED STATES OF AMERICA. Executive Order 12353 of 


27 February 1995. (Family Law Reporter, Vol. 21, 7 “Aarch 
1995, pp. 2039-2041.) 


This Order, issued by the President of the United Stet=s, is 
designed to do the following: a) establish the executive —anch 
of the Federal Government, through its civilian employe= and 
Uniformed Services members, as a model employer in 
promoting and facilitating the establishment and enforcemcnt of 
child support, b) require all Federal agencies, includimz the 
Uniformed Services, to cooperate fully in efforts to essblish 
paternity and child support orders and to enforce the colEz-tion 
of child and medical support in all situations where such ecions 
may be required; and c) require each Federal agency, incowding 
the Uniformed Services, to provide information to its emp.cyees 
and members about actions that they should take and se-—ices 
that are available to ensure that their children are providec the 
support to which they are legally entitled. Provisions er the 
Order deal with wage withholding, service of legal process the 
Federal Parent Locator Service, crossmatching state and Feceral 
files to determine if there are delinquent Federal emplcwees, 
provision of information on Federal assistance available, ani an 
additional review of the Uniformed Services, among —her 
things. 


URUGUAY. Law No. 16719 of 11 November 1995 replacing 
various Articles of the Civil Code and setting the age of mag—ity 
at eighteen years, (Diario Oficial, Vol. 361, Part A, No. 24799, 
19 October 1995, pp. 63-64.) 


This Law amends Articles 106, 107, 109, and 28C of 
Uruguay's Civil Code to read as follows: 


"Article 106. In order to marry, legitimate children who ive 
not reached the age of eighteen must have the express conses of 
their parents or, lacking this, of their ascendant or ascendan to 
the closest degree. 


If the votes of these are conflicting in equal numbers, tkcse 
supporting marriage shall be given preference." 


"Article 107. If there are no parents or ascendants, persons wo 
have not reached the age of eighteen must have the expaess 
consent of their guardian (“tutor o curador especial" )." 


"Article 109. Natural children who have been acknowledz-d 


and who have not reached the age of eighteen are, in conformity 
with Article 106, required to obtain the consent of their mother 
or father who has acknowledged them through formal legal 
proceedings, and of both, if both have acknowledged them and 
are alive. In this latter case, the provisions of the second 
paragraph of Article 106 shall be applied. 


If such parents are lacking, the provisions of Article 107 shall be 


For the purposes of this Article and the preceding, a mother or 
father who has lost parental authority shall be considered as 
lacking, one who has had his or her parental authority simply 
limited shall not be considered such, except by an express 
order." 


"Article 280. Parental authority ends: 1) upon the death of the 
parents or children; 2) when the children reach the age of 
majority, without prejudice to provisions of the Section [of the 
Code] on Marriage (the age of majority is set at eighteeny, 3) 
upon the valid marriage of the children. 


Minors who contract marriage before they reach the age of 
eighteen (Paragraph 1 of Article 91) must, until they have 
reached this age, have judicial authorization to perform the acts 
referred to in Article 309 and 310." 


The Law also provides that the provisions of these Articles do 
not modify the right of minors under the age of twenty-one to 
receive support, except those who are over the age of eighteen 
and have their own resources that are sufficient for their proper 
and decent sustenance. When the minors are under the age of 
twenty-one, they also have a right to receive education 
(amendment of Article 121, Paragraph 2). 


ZAMBIA, The Affiliation and Mamtenance of Children Act, 
1995 (Act No. 5 of 1995), 28 April 1995. 


This Act was approved "to provide for court orders as to 
paternity, to consolidate the law relating to the maintenance of 
children; to bring the law of Zambia into conformity with the 
United Nations Convention on the Rights of the Child dated 
20th November, 1989, to which Zambia is a State Party, to 
abrogate the application of so much of tbe Maintenance Orders 
Act, and of the laws of the United Kingdom, as provides for the 
maintenance of children, and to provide for matters connected 
with or incidental to the foregoing." The Act deals with 
single women and by children; evidence of affiliation; types of 
maintenance orders, duration and variation of such orders, 
matters to be taken into consideration in making a maintenance 
order; child custody; registration of orders and the enforcement 
and variation of registered orders, attachment of earnings orders 
and the variation and discharge of such orders, and court 
powers, among other things. Major provisions of the Act are 
reproduced in the Appendix to this volume under Section 520. 
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BELGIUM. Law of 27 December 1994 amending Articles 318, 
320, and 348 of the Civil Code and Articles 1306, 1309, and 
1310 of the Judicial Code. (Moniteur belge, 28 January 1995, as 
reproduced in Bulletin usuel des lois et arrêtés, No. 2, 1995, 
Item No. 50, pp. 71-72, and summarized in Revue de droit 
international et de droit comparé, No. 4, 1996, pp. 410-411.) 


This Law amends provisions of the Civil Code and the Judicial 
Code to provide that a claim to disavow paternity will be 
declared founded a) in cases involving divorce requested upon a 
specific ground, if the child was born more than 300 days after 


rules apply in cases in which a man other than the husband 
wishes to recognize a child of the wife's as his own and in cases 
in which only the consent of the birth mother of a child is 
required for her child to be adopted. The Law also authorizes a 


divorce requested on tbe grounds sets forth in Articles 229, 231, 
and 232 of the Civil Code. Previously, such a claim was 
authorized only with respect to divorces requested under Article 
232. 


HONDURAS. Internal] Regulations of 22 March 1993 of the 
Division of Adoptions of the National Office of Social Welfare. 
(La Gaceta, Diario Oficial de la República de Honduras, Vol. 
97, No. 27066, 10 June 1993, pp. 5-10.) 


These Regulations create an Adoption Division under the 
National Office of Social Welfare of Honduras. The Division 


adoption at the pre-adoption and post-adoption stages, b) to 
receive requests presented by national and foreign families for 
the assignment of minors, c) to analyse requests and issue 
corresponding technical reports at the pre-adoptive stage; d) to 
collaborate with the Committee for the Assignment of Minors in 
technical and administrative affairs, as required; e) to keep a 
and out of the country by means of governmental and non- 
governmental] centres and institutions duly accredited by the 
National Office of Social Welfare; f) to keep a register of foreign 
adoption institutions and agencies and supervise their activities 
in the country, and g) to keep a register of minors who are 
candidates for adoption, whether through the consent of their 
families or because they have been declared abandoned or 
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orphans. Further provisions of the Decree deal with the 
following, among other things: the internal organization of the 


on requests, the register of adoption agencies, the register of 


requests, and supervision in cases of foreign adoptian. 


MADAGASCAR. Decree No. 94-272 of 19 April 1994 creating 


(Journal Officiel de la République de Madagascar, No. 2256, 
25 July 1994, pp. 1654-1656.) 


This Decree provides that the Interministerial Adoption 
Commission, which is comprised of representatives of various 
government ministries, has the following responsibilities: a) to 
centralize all requests for the legal adoption of Madagascar 
children by foreign nationals; b) to verify if the required 
documentation placed in the legal adoption file is complete and 
legitimate, c) after analysing the opinions given by the members 
of the Commission following a meeting dealing with the 
adoption file, to issue an opinion on the appropriateness of tbe 
intended adoptian; d) if necessary, to find children who are 
suitable to be adopted; and e) to bring an annual report of 
activities to the attention of the Prime Minister, the Head of the 
the Decree set forth the functions of the Commission, procedures 
for creating an adoption file, and procedures for reaching an 
opinion on adoption requests, among other things. 


PARAGUAY. Court Resolution No. 121 of 31 May 1994 of the 
Supreme Court of Justice establishing new rules for 
international adoption. (La Ley, Revista Juridica Paraguaya, 
VoL 17, No. 2, 1994, pp. 384-387.) 


This Court Resolution sets forth new rules to be used by courts 
in handling cases of international adoption. The primary 
objectives of the rules are to make it easier for persons settled in 
Paraguay to exercise their right of priority for the adoption of 
children, to improve procedures so as to act in the best interest 
of minors in this area, and to ensure that the consent of 
biological parents or legal representatives to the adoption of 
children is completely clear. The Resolution contains provisians 
relating to the following, among other things: a) the distribution 
of courts for international adoption; b) requirements to be met 
before judges deal with international adoption petitions, c) the 
establishment of a seventy-day period after the initiation of 
international adoption proceedings during which any person 
domiciled in Paraguay can offer a home to a person who is the 
object of international adoption; d) the publication in major 
periodicals of the availability of individual children to be 
adopted by those domiciled in Paraguay, e) the necessity of 
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obtaining the free and express consent of biological Derents or 
legal representatives to international adoption, f) recu rements 
when biological parents are minors or when chEcren are 
abandoned, g) hearmgs to ensure consent, h) the requirement 
that adopters submit post-adoption reports three times a year for 
the first four years after an international adoption, i: required 
psychological testing of biological parents and the adopting 
parents, j) the confidentiality of proceedings, and k^ “inancial 


guarantees that must be deposited by adopters in order t ensure 
the fulfillment of obligations assumed by them. 


NOTE: Law No. 678 of 31 August 1995 temporarily suspends 
for one year the ing of international adoptione See La 
Ley, Vol. 18, No. 4, October-December 1995, p. 792. 


PHILIPPINES. Republic Act No. 8043 of 7 June 193*, an Act 
establishing the rules to govern inter-country adoption of 
Filipino children, and for other (Official Gazette, Vol. 
91, No. 32, 7 August 1995, pp. 5006-5011.) 


This Act declares that the policy of the Philippines with regard 
to international adoption is as follows: "It is hereby declared the 
policy of the State to provide every neglected and £bandoned 
child with a family that will provide such child witt tove and 
care as well as opportunities for growth and deve opment. 
Towards this end, efforts shall be exerted to place the -bild with 
an adoptive family in the Philippines. However, rccognizing 
that inter adoption may be considered as allowing 
aliens, not presently allowed by law to adopt Filipino -hildren if 
such children cannot be adopted by qualified Filipino =i-tzens or 
aliens, the State shall take measures to ensure that int2z-country 
adoptions are allowed when the same shall prove beneficial to 
the child's best interests, and shall serve and protect his/her 
fundamental rights." The Act creates an Inter-country Adoption 
Board to oversee inter-country adoptions. The Bca-d is to 
ensure that all possibilities for adoption in the Philippines have 
been exhausted before inter-country adoption is consricred and 
that inter-country adoption serves the child's best interests. It 
also is to set guidelines for the manner :n which 
selection/matching of prospective parents and childrzr can be 
made, determine a reasonable schedule of fees and the form and 
content of the application for inter-country adoption, formulate 
policies to protect children from abuse, exploitation, tafficking, 
and other harmful adoption practices, institute procedures to 
prevent improper financial gain in connection with edoption, 
promote the development of adoption and post-lega adoption 
services, accredit and authorize foreign private no—for-profit 
adoption agencies that have demonstrated professionalism and 
competence, ensure the confidentiality of the records o^ children, 
and assist concerned agencies and the courts in processiag inter- 
country adoptions. Every inter-country adoption shall >e subject 
to a six-month trial custody period under the supervision of the 
foreign accredited agency, no adoption decree shall be issued 
until this period has elapsed. Further provisions of the Act deal 
with documents to be submitted with a child whc s to be 
adopted, requirements that foreigners must meet to Ee eligible 
for adoption, places where applications should te filed, 
documents to be filed with applications, pre-adoptive 5:acement 


costs, and fees, among other things. 


POLAND. Order of 17 August 1993 of the Ministry of 
Education on adoption centres. (Dziennik Ustaw 
Rzeczypospolitej Polskiej, No. 84, 13 September 1993, Item No. 
394, pp. 1568-1571.) 


This Order provides that adoption centres are organized to 
initiate and support substitute environments for the rearing of 
children. Among these environments are foster families, homes 
for children, and substitute parents. Adoption centres have the 
following responsibilities: a) to recruit and train personnel and 
to select children for placement, b) to cooperate with courts in 
all aspects of child care, c) to assist in providing a legal 
framework for children in foster care; d) to aid natural parents in 
areas of child rearing and care; e) to gather information from the 
family and society, and f) to monitor the status of children and 
their health. Further provisions of the Order deal with private 
adoption centres operated by registered organizations and 
churches and other religious organizations, the organization and 
operation of adoption centres, funding of adoption centres, use 
of foreign adoption centres, and foreign adoption. The Order 
provides that, if a centre cannot place a child in care after a 
three months’ search and a central agency likewise fails after a 
further three months! search, the child may qualify for adoption 
abroad. Appended to the Order is a model statute for an 
adoption centre. Among the objectives set forth for adoption 
centres in the model statute are the following: the placement of 
orphaned and abandoned children; provision of help for foster 
families; facilitation of the flow of information about children 
awaiting adoption; solution of problems associated with the 
rearing and general care of children; provision of psychological 
help and counselling to pregnant women; provision of 
counselling and education to foster families, and provisions of 
assistance to the courts in the process of adoption. 


POLAND. Law of 26 May 1995 on amendments to the Code of 
family guardianship law and other laws. (Dziennik Ustaw 

tej Polskiej, No. 83, 19 July 1995, Item No. 417, 
pp. 2153-2157.) 


This Law completely reformulates adoption law in Poland. 
The major objective of the Law is to bring Polish adoption law 
into conformity with the United Nations Convention on the 
Rights of the Child, to make it easier to adopt orphans, and to 
place restrictions on the adoption of Polish children by 
foreigners. Major provisions of the Law deal with the following, 
among other things: the requirements that must be met by the 
adopter and the adopted person, joint adoption by a married 
couple, special rules for foreign adoption, adoption 
authorizations, the consent of the adopted person and of his or 
her natural parents, post-adoption legal relations between the 
adopted person and the adopter and between the adopted person 
and his or her natural parents, the name of the adopted person 
after adoption, nullification of the adoption at the request of the 
adopted person or the adopter, and changes in birth certificates 
after adoption. 
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PORTUGAL.  Decree-Law No. 185/93 of 22 May 1993 
approving the new legal system of adoption and amending the 
Civil Code and the Organization of Guardianship for Minors. 
(Didrio da Repüblica. Series 1-A, No. 119, 22 May 1993, pp. 
2792-2801.) 


This Decree-Law amends the Civil Code of Portugal (Decree- 


, Law No. 496/77 of 25 November 1977) and Decree-Law No. 


314/78 of 27 October 1978 to create a system to which minors 
are to be entrusted with future adoption in mind (including 
institutions and persons), to change the ages at which minors 
can be adopted and at which persons can adopt minors, to 
provide greater clarity with respect to questions such as consent 
(including prior consent) to provide real protection for the 
interests involved by defending the confidentiality of the identity 
of those adopting and the natural parents and of the process of 
adoption; and to create a more realistic system, for example, 
with respect to the effect of adoption on the name of the adopted 
person. In addition, provisions of the Decree-Law deal with 
persons involved in the adoption process who must be heard, 
adoption procedures, the intervention of social security 
organizations, studies of the conditions of particular minors and 
of persons adopting, appeals of adoption decisions, adoption of 
the child of a spouse, the adoption by foreigners of minors 
resident in Portugal, and the adoption of foreigners by persons 
resident in Portugal, among other things. These changes in the 
adoption system are, in part, designed to provide additional 
protection to minors involved m adoption. 


NOTE: Law No. 2/93 of 6 January 1993 authorized the Gov- 
ernment to adopt legislation on the legal sytem of adoption. See 
Didrio da Repüblica, Series 1-A, No. 4, 6 January 1993, p. 24. 


REPUBLIC OF KOREA. Law No. 4913 of 5 January 1995, 
Special Act relating to Promotion and Procedures of Adoption. 
(Current Laws of the Republic of Korea, Release 32, 1995, pp. 
556[11H18]-) 


The purpose of this Act is to provide for the matters necessary 
for promoting the adoption of children who need to be protected 
and to strive for the protection and welfare of those who are 
adopted. The Act defines children as those under the age of 
eighteen. The following principles underlie the Act: a) every 
child shall be brought up soundly at the home where he or she is 
born; b) the State and local government shall "take and make 
any measures and support" necessary for offering another home 
to bring up soundly a child whom it is difficult to bring up in the 
home where born; and c) every citizen shall cooperate in the 
sound rearing of adopted children. The Act contains provisions 
on the following: a) children who are eligible to be adopted; b) 
parents who are eligible to adopt; c) the requirement that the 
consent of a child's parents, ascendants, or guardians be obtained 
for the adoption of the child; d) reports that persons are required 
uu due M ME 

child, f) cancellation of adoption; g) the organization, activities, 
administration, personnel, and supervision of adoption 
organizations, h) overseas adoption both in the Republic of 
Korea and in foreign countries; 1) the welfare policy for adopted 
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children; j) subsidies for the rearing of adopted children: k) 
hearings, and 1) penalties, among other things. 


ROMANIA. Law No. 65 of 22 June 1994 amending and 
completing Law No. 11/1990 on adoption. (Monitorul Oficial al 
Romaniei, Vol. 7, No. 128, 27 June 1995, p. 7.) 


This law amends Law No. 11/1990 on adoption to strengthen 
controls over adoption by foreigners. The amendments give the 
Romanian Committee on Adoption greater authority with respect 
to adoption by foreigners. 


NOTE: In July 1995, the Romanian Government issued a 
consolidated version of Law No. 11. See Monitorul Oficial, No. 
159, 24 July 1995, p. 1. 


RUSSIAN FEDERATION. The Law of 7 March 1995 on 
Changes and Amendments to the Code on Marriage and the 
Family, Criminal Code, Criminal Procedure Code and 
Administrative Offences Code. (Sobranie zakonodatel'stva 
Rossiiskoi Federatsii, No. 11, 13 March 1995, Item No. 939, as 
summarized in The International Survey of Family Law, 1994, 
pp. 399-400.) 


This Law amends the above-mentioned laws with respect to 
adoption. The objective of the Law is to bar the sale of children 
and to prevent offences in the field of adoption-in particular, 
inter-country adoption. The Law follows a moratorium on 
adoption by foreigners that was imposed for three years. Under 
Section 98 of the Code on Marriage and the Family, as amended 
by this Law, foreigners are permitted to adopt Russian children 
only if it appears impossible to place the children in families m 
the Russian Federation or to transfer them to their relatives, 
whatever the place of residence or nationality of the relatives. 
The Law calls for the establishment of a special centralized 
agency to register all children in need of settlement. A child 
may not be made available for adoption by foreigners until six 
months have passed from the date of registration (three months, 
in the case of children under the age of three) The Law 
prohibits the performance of inter-country adoptions by means of 
adoption agents, even if registered, although it does allow 
private persons under a power of attorney certified by a notary to 
Criminal Code and the Administrative Offences Code the crimes 
of the sale of minors and of illegal adoption. It also introduces 
new provisions into the latter of these Codes establishing 
criminal responsibility for the heads of children's institutions 
and the officials of local authorities for breaches of adoption 
procedures or terms under which they must present information 
about children without families, for presentation of false 
information about such children, and for other actions aimed at 
withholding children from adoption or transfer to families. 


SAINT LUCIA. Civil Status Ordinance (Amendment) Act, 
1993 (Act No. 5 of 1993), 14 April 1993. (Acts and Statutory 
Instruments, 1993, pp. 21-22.) 
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This Act amends Section 9 of Samt Lucia's Civil Status 
Ordinance to add a subsection (3) that reads as follows: "(3) The 
father of a child born of an unwed mother may by Affidavit 
depose to his paternity of such child; and if such Affricvit is 
supported by the Affidavit of the unwed mother deposmz that 
such father is indeed the father of her child, the strict 
Registrar shall, upon receipt of the Affidavits aforesaic, enter 
the names of the father in the Register of Births for the retevant 
year." The Act also amends Section 20 of the Ordmence by 
adding a subsection (2) which reads as follows: "(2) Where the 
father of a child born of an unwed mother attends the Baofismal 
ceremony of such child and acknowledges in the presence: of the 
officiating minister at such ceremony that he is the father of that 
child, the officiating minister shall enter the father's names in 
the Register of Births/Baptisms." 


UNITED STATES OF AMERICA. Final Rule of 1) June 
1994 of the Immigration and Naturalization Service 3° the 
Department of Justice on Petitioning for Foreign-Bom O-rhans 
by United States Citizens. (Federal Register, Vol. 59, 1954, p. 
38876, as summarized in Family Law Reporter, Vol. 20, Section 
2, No. 40, 14 August 1994, pp. 2017-2032.) 


This Rule revises prior regulations involving the adopton by 
United States citizens of foreign-born orphans (Code of Federal 
Regulations, Title 8, Section 204.3). It clarifies language: and 
procedures for prospective adoptive parents and other interested 
parties and enhances the ability of the Immigratio. and 
Naturalization Service to help ensure that children wto are 
eligible for orphan status will receive proper care. The Rule 
contains provisions on the following, among other famgs: 
definitions, including the definition of "orphan" and “prospective 


documentation for petitions for identified orphans, home study 
requirements (the process for screening and prepaing 
prospective adoptive parents), including personal intervieves and 
home visits, assessment of the capabilities of prospective 
adoptive parents, screening for abuse and violence, and checEing 
of criminal history, state pre-adoption requirements, the p.ace 
where applications are to be filed; processing and approval of 
applications, rejection of applications, including child-buyrig as 
a ground for rejection; investigations, and the authorry of 
consular officers. 


ZIMBABWE. Births and Deaths Amendment Act, 
1994 (Act No. 7 of 1994). (Bulletin of Zimbabwe Law, No 2, 
1994, pp. 10-11.) 


This Act amends the Zimbabwe Births and D-eths 
Registration Act to make the following changes: a) replace Ihe 
term "illegitimate child" with the term "child bom oct of 
wedlock" and define the new term; b) rewrite Section 12 on the 
registration of a man as the father of a child born out of wecleck 
to allow a deceased man to be registered as the father on a jcint 
request of the child's mother and a parent or near relative c -he 


deceased; c) rewrite Section 19 on tbe re-registration of the birth 
of a person born out of wedlock following legitimation or 
adoption to provide that applications for re-registration will have 
to be made by the parents (whether or not the person is over 
eighteen) or, if they are dead, by the nearest relative or legal 
guardian; d) under various provisions of the Act, place 
responsibility for notifying births and deaths on persons who are 
eighteen years old or over, previously the age was sixteen; e) 
rewrite Section 13 on the registration of births outside 
Zimbabwe to empower the Registrar-General to refuse such 
registration after the individual concerned becomes eighteen 
years old unless satisfied that the individual is a citizen of 
Zimbabwe, and f) rewrite Sections 11 and 20 to extend from 
five to thirty days the period within which notice of still-births 
and deaths must be given. 
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UNITED NATIONS. COMMISSION ON HUMAN 
RIGHTS. Resolution No. 1995/85. The elimination of 
violence against women, 8 March 1995. (International Digest 
of Health Legislation, Vol. 46, No. 3, 1995, pp. 399-401.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 610. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/167. Traffic in women and girls, 22 December 1995. 
(Readex United Nations Index, Document No. A/RES/50/167.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 610. 


NOTE: On 23 December 1994, the General Assembly adopted a 
similar Resolution. See Resolution 49/166. Traffic m women 
and girls (Document No. A/RES/49/166). 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/192. Rape and abuse of women in the areas of armed 
conflict in the former Yugoslavia, 22 December 1995. (Readex 
United Nations Index, Document No. A/RES/50/192.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 610. Among other things, the 
Resolution condemns the rape and abuse of women and children 
in the former Yugoslavia, expresses its outrage that the 
systematic practice of rape has been used as a weapon of war 
and instrument of ethnic cleansing, and reaffirms that rape in the 
conduct of armed conflict constitutes a war crime. 


# 
us 


NOTE: On 23 December 1994, the General Assembly adcpted 
similar resolution. See Resolution 49/205. Rape and abuse of 
women in the areas of armed conflict in the former Yugcslavia 
(Document No. A/RES/49/205). 


EUROPEAN UNION. Resolution No. A3-0349/94 of # May 
1994 of the European Parliament on violations of the freedoms 
and fundamental rights of women. (Official Journal 3f the 
European Communities, No. C 205, 25 July 1994, pp. 489-492 ). 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 610. It is addressed primarily at the 
problems of cultural customs and ritual mutilation stch as 


female genital mutilation, granting asylum on the groumds of 
discrimination on the basis of sex, systematic rape in arzas of 


It also contains provisions dealing with the bodily infeg-ity of 
women, immigrant women, resident permits for immigrant 
women, international adoption, protection of children, foreign 
women in the working force, filiation, women's health car», and 
religious fundamentalism. 


AUSTRALIA. SOUTH AUSTRALIA. Criminal Law 
Consolidation (Stalking) Amendment Act 1994 (Act Na. 7 of 
1994), 14 April 1994. (Acts of the Parliament of South 
Australia, 1994, pp. 26-28.) 


This Act inserts a new Section 19AA into the Crminal 
Consolidation Act 1935 to create the offence of stelking. 
"Stalking" is defined as follows: "A person stalks another 3f - a) 
on at least two separate occasions, the person - i) follows the 
other person; or ii) loiters outside the place of residence of the 
other person or some other place frequented by the other person; 
iii) or enters or interferes with property in the possession of the 
other person; or iv) gives offensive material to the other person, 
or leaves offensive material where it will be found by, given to 
or brought to the attention of the other person; or v) keeos the 
other person under surveillance, or vi) acts in any other way that 
could reasonably be expected to arouse the other person's 
apprehension or fear, and b) the person - 1) intends to cause 
serious physical or mental harm to the other person or € third 
person; or ii) intends to cause serious apprehension or fear." 
Penalties for this offence range as high as five years 
imprisonment. 


NOTE: The Summary Procedure Crders) 
Amendment Act 1994 (Act No. 20 of 1994), enacted on 25 May 
1994, amends the Summary Procedure Act 1921 to separate 
provisions on restraining orders in cases of domestic violence 
from provisions in other cases and to designate stalking as 
activity subject to restraining orders. See Acts of the Parirament 
of South Australia, 1994, pp. 200-209. 


On 28 March 1994, the Northern Territory of Australia enacted 
the Criminal Code Amendment Act 1994 (Act No. 11 of 1994), 
Which creates the crime of "stalking." 
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On 12 December 1994, New South Wales enacted the Crimes 
(Threats and Stalking) Amendment Act 1994 (Act No. 83 of 
1994), which amends the Crimes Act 1900 to make stalking an 
offence regardless of whether it occurs in the context of 
domestic violence. See Statutes of New South Wales, 1994, pp. 
1-3. 


On 13 December 1994, Victoria enacted the Crimes 
(Amendment) Act 1994 (Act No. 95 of 1994), which amends the 
Crimes Act 1958 to create the crime of stalking and the Crimes 
(Family Violence) Act 1987 to enable an intervention order to 
be made in cases of stalking and to enlarpe the definition of 
family members covered by the Act, among other things. See 
Acts of the Victorian Parliament, 1994, pp. 2219-2230. 


AUSTRALIA. SOUTH AUSTRALIA. Criminal Law (Sexual 
Child Abuse) Amendment Act 1994 (Act No. 23 of 1994), 26 
May 1994. (Acts of the Parliament of South Australia, 1994, 
pp. 238-240.) 


This Act amends South Australia's Criminal Law 
Consolidation Act 1935 to create a new offence of persistent 
sexual abuse of a child. "Persistent sexual abuse of a child" is 
defined as consisting of "a course of conduct involving the 
commission of a sexual offence against a child on at least three 
separate occasions (whether the offence is of the same nature on 
each occasion or differs from occasion to occasion)" The 
offences must occur on at least three different days. 


NOTE: On 12 May 1994, South Australia enacted the Criminal 
Law Consolidation (Sexual Intercourse) Amendment Act 1994 
(Act No. 19 of 1994), which enlarges the definition of the 
female sex organs for the purpose of engaging in sexual 
intercourse. See Acts of the Parliament of South Australia, 
1994, pp. 198-199. 


Tasmania enacted similar legislation on 25 November 1994. 
See the Criminal Code Amendment (Sexual Assault) Act 1994 
(Act No. 61 of 1994) in Statute Law of Tasmania, 1994, pp. 
961-962. 


On 25 November 1994, Tasmania enacted the Criminal Code 
Amendment (Sexual Offences) Act 1994 (Act No. 72 of 1994), 
which creates the new offence of mainteming a sexual 
relationship with a young person (someone under the age of 
seventeen). A person commits the offence if he or she commits 
an unlawful sexual act in relation to a young person on at least 
three occasions and is not married to the young person. See 
Statute Law of Tasmania, 1994, pp. 1169-1173. 


On 18 April 1994, the Northern Territory of Australia enacted 
the Sexual Offences (Evidence and Procedure) Amendment Act 
1994, which prohibits a judge from warning a jury that persons 
alleging that they are the victims of a sexual offence ere an 
unreliable class of witnesses and, in a case in which there is a 
delay in alleging a sexual offence, requires a judge to state that 
the delay does not necessarily mean tbat the allegation is false 
and that there may be good reasons for the delay. 
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On 16 May 1994, New South Wales enacted the —rimes 
Legislation (Dangerous Articles) Amendment Act 1994 (act No. 
17 of 1994), which permits a person to possess a “dangerous 
thing" other than a firearm for the purpose of self-defencz. See 
Statutes of New South Wales, 1994, pp. 1-3. 


AUSTRALIA. VICTORIA. Prostitution Contro] Act 1994 
(Act No. 102 of 1994), 13 December 1994. (Acts of the 
Victorian Parliament, 1994, pp. 2451-2529.) 


This Act regulates prostitution in the state of "Vactoria, 
Australia. Among other things, it establishes a prositution 
licensing system for prostitution service providers, sets forth 
planning controls on places of prostitution, creates a new >ffence 
of child sex tourism, and provides for the disqualificetion of 
licensed travel agents who are convicted of crimes inwolving 
child tourism. The objectives of the Act are as follows "a) to 
eager sda nag in ane agen Dg Met: 
b) to lessen the impact on the community and community 
amenities of the carrying on of prostitution-related activ-ties, c) 
to seek to ensure that criminals are not involved in the 
prostitution industry; d) to seek to ensure that brothels are not 
located in residential areas or in areas frequented by children; e) 
to maximise the protection of prostitutes and their cliers from 
health risks, f) to maximise the protection of prostitutes from 
violence and exploitation; g) to ensure that brothels are 
accessible to law enforcement officers, health workers ard other 
social service providers, h) to promote the welfe and 
occupational health and safety of prostitutes." Major prcvisions 
are reproduced in the Appendix to this volume under 3ection 
610. 


NOTE: Among other things, the Miscellaneous Acts Health 
and Justice) Amendment Act 1995 (Act No. 99 of 1995), 
enacted on 5 December 1995, amends the Prostitution Zontrol 
Act 1994 to create a new offence of allowing a chid over 
eighteen months old to be in a brothel and to modify prcvisions 
on blood tests for HIV, small owner-operated businesses, the 
agency overseeing the licensing of prostitution, anc other 
matters. See Acts of the Victorian Parliament, 1995, pr. 3041- 
3079. 


On 22 November 1995, the state of New South Wales amended 
its Disorderly Houses Act 1943 to prohibit the declaretion of 
premises as a disorderly house solely on the grounds that they 
are a brothel, to abolish the common law offences of kesping a 
brothel and living off the earnings of prostitution, and te create 
the offence of causing or inducing prostitution by coercive 
conduct or undue mfluence. See the Disorderly Houses 
Amendment Act 1995 (Act No. 53 of 1995), available on the 
Australasian Legal Information Network database. 


COSTA RICA. Law No. 7398 of 3 May 1994 amending the 
Penal Code and the Code of Penal Procedure. (Colección de 
Leyes, Decretos y Reglamentos, Vol. 1, 1994, pp. L202-L204.) 


This Law amends Costa Rica's Penal Code with respect to 
sexual crimes, including the crime of murdering another person 
who is a relative, spouse, or partner when the two have had a 
child and led a married life for the two years preceding the 
murder. Major provisions are reproduced in the Appendix to 
this volume under Section 610. 


DOMINICAN REPUBLIC. Law No. 60-93 of 31 December 
1993 amending Article 11 of Law No. 224 of 13 June 1984 
establishing in the entire territory model prisons exclusively for 
women. (Gaceta Oficial, Vol. 143, No. 9876, 15 February 
1994.) 


This Law amends Article 11 of Law No. 224 to read as 
follows: 


"Article 11. There shall be model prisons in the entire national 
territory - that is, in each province and in the National District - 
exclusively for women who must serve their sentences, 


Paragraph L All prisoners must learn a technical skill during 
their imprisonment so that, when they integrate themselves into 
society, they are able to carry out an honorable function in 
productive activity. 


Paragraph IL The State shall begin construction of these prisons 
as soon as this Law is promulgated." 


The Law was enacted on the basis of concern for the growing 
number of women criminals, modern views of imprisonment and 
rehabilitation, the practices of other Latin American countries, 
and the corruption of imprisoned women under the current 
system. 


GABON. Law No. 19/93 of 27 August 1993. (Code Pénal, 
edited by the Directorate of Official Publications, Libreville, 
Gabon, Directorate of Official Publications, 1994, pp. 3, 11-12, 
63, 66.) 


This Law amends Articles 256 and 257 dealing with sex 
offences to read as follows: 


"Article 256. Whoever commits rape will be punished with five 
to ten yearg imprisonment. If the rape was committed on the 
person of a child under the age of fifteen or on a person who is 
particularly vulnerable due to pregnancy, illness, or a physical or 
mental deficiency, the guilty party will be punished with 
imprisonment with labour." 


Article 257. Whoever commits or attempts to commit an attack 
on the decency of another person of either sex using violence 
will be punished with three to six years imprisonment. If the 
act was committed on the person of a child under the age of 
fifteen or on a person who is particularly vulnerable due to 
pregnancy, illness, or a physical or mental deficiency, the guilty 
person will be punished with five to ten years imprisonment." 


The Law also amends Article 270 of the Penal Code to read as 
follows: 


"Article 270. Outside of the cases in which polvgamy is 
authorized by the law, whoever, while bound by the ties of a 
monogamous marriage, contracts another marriage bzfore the 
dissolution of the prior marriage will be punished with 
imprisonment of six months to three years. 


A public official who, knowing this to be the case, celebrates 
this marriage will be punished with the same penalty." 


In addition, the Law amends Article 51 of the Penal Ccde to add 
the following new Article 51bis: 


"Article 51bis. Independent of the legitimate defence provided 
for in Article 51 of this Code, a person shall not be punished 
who carries out, through a suitable action, an act imposed by the 
necessity of preventing a serious and immediate danger to a 
person or goods." 


IRAQ. Resolution No. 114 of 28 August 1994. (Yearbook of 
Islamic and Middle Eastern Law, Vol. 1, 1994, p. 540.) 


This Resolution, adopted by Iraq's Revolutionary Command 

Council, substitutes the following for Paragraph 1 of Resolution 
No. 155 of 21 October 1993: "I. Any person who runs a 
brothel as defined in Law No. 8 of 1988 combating prostitution 
will be sentenced to death. 2. Assets movable and immovable 
which were used to facilitate the prostitution referred to in 1 
above will be confiscated." 


IRELAND. Criminal Law (Incest Proceedings) Act, 1995 (Act 
No. 12 of 1995), 5 July 1995. (Irish Current Law Statutes 
Annotated, Release 48, February 1996, pp. 12-1H[8].) 


This Act provides that, in any proceedings for an offence 
under the Punishment of Incest Act, 1908, the judge or court 
shall exclude from the court during the hearing all persons 
except officers of the court, persons directly concerned in the 
proceedings, bona fide representatives of the press, and such 
other persons as the judge or court may at his or he- discretion 
permit to remain. The verdict or decision and the sentence (if 
any) m such proceedings shall be announced to the public. 
Nonetheless, no matter likely to lead members of the public to 
identify a person as a person charged with an offence in such 
proceedings or to identify any other person as a person in 
relation to whom the offence has been committed shall be 
published in a written publication available to the public or 
broadcast The Act was approved to overtum a court decision 
that all incest proceedings were to be held without the 
attendance of the press and that the sentencing of a person 
accused of committing incest could not be revealed. Further 
provisions of the Act set forth penalties for violation of the 
provisions of the Act. 
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NETHERLANDS. Law of 9 December 1993 amending 
Articles 250, 250bis, and 250ter of the Criminal Code. 
(Staatsblad van het Koninkrijk der Nederlanden, No. 679, 1993, 
pp. 1-3, as translated in The Dutch Penal Code, Rothman and 
Co., Littleton, Colorado, U.S.A., 1997.) 


This Law amends the Dutch Penal Code to add a new Article 
250ter reading as follows: 


"Article 250 ter. 1. A person is guilty of traffic in persons and 
is liable to a term of imprisonment of six years or a fine of the 
fifth category where: (1) he, by an act of violence or another act 
or threat of another act or by abusing the authority arising from 
an existing relationship or by misrepresentation, causes a person 
to prostitute himself or herself or undertakes any activity under 
any of the above circumstances Where he knows or ahould 
reasonably suspect that activity to cause a person to end up in 
prostitution; (2) he recruits, takes with him or kidnaps another 
person with the object of causing that person to become involved 
in prostitution in a foreign country, (3) he causes another 
person, where that person is a minor, to prostitute himself or 
herself or undertakes any activity with regard to that person 
where he knows or should reasonably suspect that activity to 
cause that person to end up in prostitution; 


2. A person is guilty of traffic in persons and is liable to a term 
of imprisonment of eight years or a fine of the fifth category: (1) 
where he commits the offense jointly with one or more persons; 
(2) with regard to a person who has not yet reached the age of 
sixteen; (3) where serious bodily harm ensues as a result of an 
act of violence or another act as specified in Section 1. 


3. Two or more persons who jointly commit the offense of 
traffic in persons under the circumstances specified in Section 
2(2) or (3) are liable to a term of imprisonment of ten years or a 
fine of the fifth category." 


PERU. Law No. 26293 of 11 February 1994 amending various 
articles of the Penal Code. (El Peruano, 14 February 1994, as 
reproduced in Normas Legales, Revista de Legislación y 
Jurisprudencia, Vol. 213, February 1994, Item No. 66, pp. 101- 
102.) 


This Law amends various Articles of Peru's Penal Code 
relating to sexual offences. Provisions of the Act are reproduced 
in the Appendix to this volume under Section 610. 


NOTE: Law No. 26357 of 23 September 1994 amends Article 
175 of the Penal Code, which deals with the seduction of 
persons between fourteen and eighteen years old. The amended 
text of Article 175 is integrated into the Articles of the Code 
reproduced above. See Hi Peruano, 28 September 1994, as 
reproduced in Normas Legales, Revista de Legislación y 
Jurisprudencia, Vol. 220, September 1994, Entry 188, pp. 216- 
217. 
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PHILIPPINES. Memorandum Order No. 287 of 5 Jul» 1995 
directing the investigation of the alleged operation of se= tours 
in the country by foreign nationals. (Official Gazette, VoL 91, 
No. 41, 9 October 1995, pp. 6642-6643.) 


This Order, issued by the President of the Philippines, imects 
the following agencies to undertake the indicated tasks: " ) The 
Department of Foreign Affairs (DFA) - to coordinate effor& with 
the foreign Governments concerned to curtail these nefarious 
activities of foreign nationals in the country, 2) The Depa-tment 
of Social Welfare and - to extend all pcsaible 
assistance to victims of sexual trafficking and prostituticn and 
their eventual rehabilitation, 3) All concerned Local 
Government Units (LGUs) - to exercise their authority/po-ver to 
clamp down on prostitution within their jurisdiction and tc dose 
establishments used in sex tours or as froms of 
prostitution; 4) The Philippine National Police (PNP) - to 
immediately investigate and apprehend any Filipino &md/or 
foreign nationals involved in said sex tours." The Orde- was 
issued out of a need to protect Filipino women and childrer from 
the “social menace" of sex tours and to curb the s-zual 


trafficking of foreigners in the country. 


PORTUGAL. Law No. 61/91 of 13 August 1991 guaranteeing 
appropriate protection to women who are victims of vioEnce. 
(Diário da República, Series 1-A., No. 185, 13 August 199, pp. 
4100-4102.) 


The objective of this Law is to strengthen mechanisms fcr the 
legal protection of women who are victims of violence. These 
mechanisms include the following: a) the establishment of a 
system to prevent crimes of violence against women ari to 
support women who are victims of such crimes; b) ihe 
mstitution of an "SOS Office" to provide telephone assistan-c to 
women who are victims of crimes of violence; c) -he 
establishment by criminal police organizations of departmerts to 
provide direct attention to women who are the victims of cr-mes 
of violence; d) a system of incentives for the creation end 
operation of women's associations devoted to the defence end 
protection of victims of crime, and c) a system of approp-iate 
guarantees to end violence and repair injury that has occurred. 
The system for the protection of women set forth in this Lay is 
applicable when the crime is motivated by a discriminetcry 
attitude towards women. It encompasses cases involving sexual 
crimes perpetrated against a spouse and the maltreatment 5f a 
spouse, including abduction, seclusion, and bodily injury. To 
achieve the objective of the Law, the Law envisions the 
following activities: campaigns to sensitize public opinion; tae 
distribution of handbooks to orient women who are the viclras 
of violence (these handbooks are to include legal information), 
support for the creation of centres to study and carry out resezr-h 
on women, support for the creation of centres to protide 
assistance, shelter, and guidance to women who are victim: 5f 
crime; the creation of the above-mentioned "SOS Office," wh ca, 
in cases of emergency, may seek the immediate interventior. 5f 
the criminal police; and the gradual establishment in crimmnal 


police organizations of the departments mentioned in c) above. 
Further provisions of the Law deal with the specific powers of 
these departments, the powers of women's associations to assist 
victims of violence in legal proceedings, and the responsibility 
of the State to enact special legislation to indemnify women who 
are victims of crimes of violence, among otber topics. 


SPAIN. Law No. 35/1995 of 11 December 1995. (Boletin 
Oficial del Estado, No. 296, 12 December 1995, as reproduced 

in Repertorio Cronológico de Legislación [Aranzadi], Vol. 4, 
1995, Item No. 3319, pp. 9606-9612, and summarized, in part, 
in European Current Law, April 1996, Item No. 92, pp. 81-82.) 


This Law is designed to provide aid and assistance to the 
victims of violent crimes and crimes agninst sexual freedom. 
Article 1 provides that financial assistance is available for the 
direct or indirect victims of intentional violent crimes. 
perpetrated where the victim suffers serious personal injuries or 
damage to his or her physical or mental health; and to the 
victims of crimes against sexual freedom, whether or not the 
crime has been perpetrated with violence. Article 2 establishes, 
among other things, that, to qualify for financial assistance, the 
victim must be a Spanish citizen or a cittzen of a Member State 
of the European Union, a resident of Spain, or a national of a 
country that provides similar assistance to Spanish nationals. If 
the victim dies, relatives of the victim shall be eligible for the 
assistance (including partners, under certain circumstances). 
Article 3 sets forth various special cases in which assistance is 
not available. Article 4 defines "serious personal injuries.” 
Article 5 provides that financial assistance will not be paid if the 
offender has paid to the beneficiary the damages ordered by a 
insurance that equal or exceed the sums otherwise received in 
accordance with this Act, or if the beneficiary receives social 
security payments. If the victim suffers from a permanent 
disability or dies, there will be no incompatibility between 
payment in accordance with this Act and any other state pension. 
Article 6 deals with the criteria used to ascertain the amount of 
assistance. In cases of crimes against sexual freedom that have 
caused injury to mental health, this amount shall pay for the 
costs of therapeutic treatment freely chosen by the victim. 
Article 7 sets a statute of limitations at one year from the date of 
the injury or, if criminal charges are brought, from the date of a 
sentence that cannot be appealed. If the victim dies or his or her 
injuries become more serious, there will be another one year 
statute of limitations starting from the date of the death or 
worsening of the injuries. Articles 8 and 9 deal with procedures 
for applying for assistance. Article 10 provides for the granting 
of provisional assistance. Article 13 allows that State to 
subrogate the victim m order to recoup from the offender the 
monies paid in accordance with the Law. Articles 15 and 
followmg impose a duty upon judges, police, and other 
authorities to inform a victim of his or her right to obtain 
financial assistance. The Law does not apply to the victims of 
terrorism. The assistance provided by the Law is not considered 
to be the payment of damages. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NOTHERN IRELAND. Criminal Justice and Public Order Act 
1994 (Chapter 33 of 1994), 3 November 1994. (Current Law 
Statutes, Vol. 3, 1994, pp. 33-[1-244], as summarized in 
Commonwealth Law Bulletin, Vol. 21, No. 1, January 1995, pp. 
17-21.) 


This Act makes a number of changes with respect to cciminal 
law in the United Kingdom. Part I of the Act deals with young 
offenders and creates a new sentence (the secure training order) 
for persistent juvenile offenders, both boys and girls. This Part 
of the Act contains provisions on custodial sentences for young 
offenders, secure accommodation for certain young persans, the 
arrest of young persons in breach of conditions of remand, and 
police detention of young persons. Part It provides that bail 
may not be set for persons charged or convicted of rape after a 
previous conviction for the offence. Part III of the Act zepeals 
provisions of the Sexual Offences Act 1956 under which a court 
is prevented from convicting any person of the offence of 
procuration on the sole basis of the uncorroborated evidence of a 
single witness. Part VII of the Act increases protections against 
child pornography and obscenity. Part IX of the Act redefines 
the offence of rape as follows: "It is an offence for a man to rape 
a woman or another man." A man commits rape if - a) he has 
sexual intercourse with a person (whether vaginal or anal) who 
at the time of the intercourse does not consent to it; and b! at the 
time he knows that the person does not consent lo the 
intercourse or is reckless as to whether that person consents to 
it A man also commits rape if he induces a married woman to 
have sexual intercourse with him by impersonating her husband. 
The definition was amended, in part, to confirm that a husband 
could be convicted of raping his wife. Part XII of the Act 
prohibits the use of female germ cells taken or derived from an 
embryo or a fetus or of embryos created by using cells (for the 
purpose of providing fertility services for a woman) and makes 
breach of this prohibition an offence with a maximum penalty 
set at ten year’s imprisonment or an unlimited fine or both 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. NORTHERN IRELAND. 
Criminal Justice (NI) Order 1994. (Bulletin of Northern Ireland 
Law, No. 9, 1994, Entry No. 26.) 


Among other things, this Order amends provisions of the law 
of Northern Ireland relating to anonymity in cases of sexual 
offences. The Order makes it an offence to publish certain 
details about the complainant m such an offence during her 
lifetime or at any time after she has made an allegation of rape 
or another specified sexual offence. It also repeals provis.ons of 
existing law granting anonymity to persons accused of rape. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. SCOTLAND. Criminal Law 
(Consolidation) (Scotland) Act 1995 (Chapter 39 of 1995), 8 
November 1995. (Current Law Statutes, Vol. 3, 1995, pp. 
39[1H[58].) 
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Among other things, this Act sets forth the law on sexual 
offences in Scotland. Major provisions relating to incest, 
offences against children, and prostitution are reproduced in the 
Appendix to this volume under Section 610. 


NOTE: The Criminal Justice (Scotland) Act 1995 (Chapter 20 
of 1995), enacted on 19 July 1995, provides for the addition of 
the crimes of clandestine injury to women and incest to the list 
of sexual offences with respect to which restrictions are placed 
on evidence about the previous sexual character or history of a 
complainant that can be introduced. See Current Law Statutes, 
Vol. 1, 1995, pp. 20(1}(173). The Act also provides that bail 
may not be set for persons who have been charged or convicted 
of rape after a previous conviction for such an offence. 


UNITED STATES OF AMERICA. Public Law No. 103-322 
of 13 September 1994, An Act to control and prevent crime. 
(United States Statutes at Large, Vol. 108, 1994, pp. 1796- 
2151.) 


This Act contains a wide variety of measures designed to fight 
crime in the United States on the federal and state levels. Title 
IV of the Act is entitled "Violence against Women" and does the 
following, among other things: a) authorizes the imposition of 
increased sentences for repeat sex offenders in federal crimes, b) 
authorizes the revision of sentencing guidelines involving sexual 
offences in federal crimes to enhance penalties; c) requires a 
court to order restitution in federal cases of sexual offences and 
of sexual exploitation or other abuse of children; d) establishes 
grants to local governments to combat violent crimes against 
women and to improve safety for women using public 
transportation and frequenting public parks, e) provides that 
evidence of an alleged victim's past sexual behaviour or alleged 
sexual predisposition shall generally be inadmissible in legal 
proceedings on the federal level involving sexual misconduct; f) 
authorizes certain funds provided to states to be used for 
assistance to victims of sexual assault, including rape prevention 
education, g) authorizes funds to be provided for the 
establishment of a national domestic violence hotline, h) creates 
the federal offences of: 1) crossing a state line with the intent to 
injure, harass, or intimidate a spouse or intimate partner and in 
the course of such travel intentionally commit a crime of 
violence and thereby cause bodily injury to such spouse or 
intimate partner, 2) by force, coercion, duress, or fraud, causing 
a spouse or intimate partner to cross a state line with the same 
result as in 1y and 3) crossing a state line with the intent to 
engage in conduct that violates portions of a protection order 
relating to violence, harassment, or bodily injury and engaging 
in such conduct; penalties range up to life imprisonment 
depending on the seriousness of the injury and include 
mandatory restitution; i) requires full faith and credit to be given 
by a state court to protection orders made by a court in a 
different state, j) authorizes grants to be given to local 
governments to encourage arrest policies in cases of domestic 
violence; k) authorizes grants for model programmes on youth 
education and domestic violence, community programmes on 
domestic violence, rural domestic violence and child abuse 
enforcement projects, and model programmes on education and 
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training for judges and court personnel with respect te violent 
crimes motivated by gender, 1) requires the U.S. Postal Service 
to promulgate regulations to ensure the confidentm ity of 
domestic violence shelters and abused persons addresses; m) 
establishes a federal civil rights cause of action in zeses of 
crimes of violence motivated by gender so as to allow recovery 


violence against women by: 1) authorizing or requiring increased 
use of pre-trial detention, increased penalties for victir1s under 
the age of sixteen, government payment of the costs cf testing 
victims for sexually transmitted diseases, including EIV, and 
limited testing of defendants for HIV, 2) strenzthening 
restitution-of-victim provisions; and 3) enforcing resitution 
orders through suspension of federal benefits, o) requies the 
Government to carry out a study on campus sexual assailt and 
file reports on battered women's syndrome and studies on the 
confidentiality of addresses for victims of domestic violzrce and 
recordkeeping relating to domestic violence; p) authorizes 1) the 
release to civil and criminal courts of information in national 
crime information databases for use in domestic vicience or 
stalking cases, and 2) the provision of grants -c local 
governments for improvements in the processing of Cata on 
stalking and domestic violence; and q) provides Decreased 
immigration protection for battered immigrant wonen and 
children. 


Other Titles of the Act do the following: a) authorize grants 
to be made to localities on the development of abernative 
methods of punishing young offenders, b) reqrie the 
reimbursement to states of costs associated vith the 
incarceration of undocumented criminal foreigners >r the 
assumption by the federal government of custody of such 
foreigners; c) authorize grants for community youth ser-ices and 
supervision programmes and family and community eaceavour 
programmes, projects to provide residential services Ic youth 
between the ages of eleven and nineteen who have drooped out 
of school or come into contact with the juvenile justice system, 
urban youth recreation projects, and family unity demcuztration 
projects; d) authorize the death penalty for federal crimes of: 1) 
rape and child molestation murders, and 2) sexual exploitation 
of children crimes resulting in death; e) prohibit the disposal of 
firearms to, or the receipt of firearms by, persons viho have 
committed domestic abuse (in certain circumstances), f enhance 
penalties for failing to depart from or for reentering the country 
after a final deportation order has been made; g) apowopriate 
funds for the operation of a criminal alien tracking catre, h) 


organizations or enterprises; i) authorize deportation pso-edures 
without a hearing and limited judicial review fo- certain 


from incarceration; k) improve border controls and peralties for 
certain passport and visa offences; I) lower from fifeen to 
thirteen the age at which juveniles can be prosecuted az adults 
for certain federal criminal offences, m) increase penalties for 
employing children to distribute drugs near schecls and 
asi iscing cadi grep pe 

sentence enhancement for persons over tle age of 


twenty-one who have involved a minor in the commission of an 
offence, o) enhance penalties for offences committed by persons 
involved in criminal street gangs, p) create a new offence of 
producing sexually explicit depictions of a minor for importation 
into the United States, q) require the Attorney General to 
registration of persons who have committed crimes against 
children or sexually violent crimes or who are designated as 
"sexually violent predators," r) enhance penalties under federal 
law for assaults against children under the age of sixteen; s) 
establish a task force on missing and exploited children to 
coordinate the provision of federal law enforcement resources to 
assist state and local authorities with respect to such children; t) 
authorize funding of a Missing Alzheimers Disease Patient 
Alert Program to protect and locate such patients, u) provide 
guidelines for penalty enhancement for persons who commit 
crimes against the elderly at either the state or federal level and 
create enhanced penalties for telemarketing fraud committed 
against the elderly, including mandatory restitution; v) provide 
that the Secretary of Health and Human Services should prepare 
an analysis of the causes of the increase in out-of-wedlock births 
and report this to Congress, w) amend the National Child 
Protection Act of 1993 to expand background checks to include 
checks of those caring for the elderly and provide funds to defray 
the costs of conducting background checks, x) amend the 
Federal Rules of Evidence to allow consideration of evidence 
that a defendant in a federal sexual assault or a child 
molestation case has committed similar crimes; and y) make it 
illegal for state motor vehicle agencies to release information to 
members of the public as to identification of persons owning a 
car with a particular license plate. This last provision was 
enacted to make it more difficult to identify persons entering 
abortion clinics. 


NOTE: On 17 April 1995, the Office of Justice Program of the 
Department of Justice approved a Final Rule governing the 
STOP . (Services-Training-Officers-Prosecutors) Violence 
Against Wamen Formula and Discretionary Grants Program, 
authorized by Title IV of the above Act This Program 
authorizes fiscal year 1995 federal financial assistance to states 
for developing and strengthening effective law enforcement and 
prosecution strategies and victim services in cases involving 
violent crimes women. See Federal Register, Vol. 60, 
18 April 1995, pp. 19474-19483. 


VIET NAM. Decree No. 53-CP of the 28th of June 1994 of the 
Government providing for measures to handle state officials and 
employees and other persons convicted of acts related to 
prostitution, drug abuse, gambling and drunkenness. (Céng 
Báo, Official Gazette, No. 1, 15 January 1995, pp. 3-6.) 


The Decree provides that severe administrative sanctions and 
discipline are to be meted out to the directors of hotels and to 
the owners of hotels, inns, restaurants and other establishments 
who let acts of prostitution happen in these establishments, to 
sex buyers who are state officials or employees, to those who 
condone or cover up acts of prostitution; to recidivists of acts of 
prostitution; and to the organizers or panderers of prostitution. 


Sex buyers who are state officials or employees are lieb e to 
fines of 100,000 to 1,000,000 dong and to being discipliaed by 
their employer by means of warning, wage reductior, or 
demotion. In case of recidivism, they are liable to a fime of 
1,500,000 to 2,000,000 dong and to dismissal from emplcyment. 
Sex buyers who are not state officials or employees are liable to 
a fine of 50,000 to 100,000 dong and of 1,000,000 to 2,003,000 
in case of recidivism. In both cases, the People's Comnritee of 
their locality shall be informed so that measures of education 
can be applied. If sex sellers are state officials or empleyees, 
they shall be served a warning and are liable to disciplinary 
measures by means of warning, wage reduction, or demotcon by 
their employer. In case of recidivism, they shall be served a 
warning and are liable to dismissal fram employment. If sex 
sellers are not state officials or employees, they shall be served a 
warning and the People's Committee of their locality stall be 
informed so that measures of education may be taken Those 
determined to be regular sex sellers shall be fined and teken to 
re-education centres for medical treatment and forced labour. If 
the offender is a minor, he or she shall be dealt with eccording 
to Article 29 of the Ordinance on the Handling of Adminiztrative 
Offences and may be taken to an industrial-agricultural zeneral 
school for education and job training. Further provisicnz of the 
Decree deal with the officials competent to administer various 
penalties and procedures to be followed, among other things. 


NOTE: Decree No. 88-CP of 14 December 1995 sets forth the 
following further penalties for acts relating to prostrittion: a) 
persons who commit acts of buying or selling sex on a regular 
basis and who have been subject to repeated edvrational 
measures without showing repentance are subject to being sent 
to a treatment centre; if they are minors, they are to be sent to a 
reformatory boarding school; b) persons who commit acts of 
procuring prostitution that are not regular and that arz not so 
serious as to warrant penal sanctions are liable to g fine of 
500,000 VND to 1,500,000 VND, if the acts are regular, they 
are liable to a fine of 1,500,000 VND to 5,000,000 VND; and c) 
persons who engage in acts of "accommodating" prostitotion that 
are not so serious as to warrant penal sanctions are liable to a 
fine of 30 million to 50 million VND. Further fines ace set for 
persons who rent or lease a location for cultural use end allow 
prostitution to be carried out there and persons who condone, 
cover up, induce, or accommodate acts of prostitution. 


Further penalties are also set forth in Prescriptions of 12 
December 1995 of urgent measures to fight against a mumber of 
serious social evils. For both documents, see Công Edo, Official 
Gazette, No. 4, 29 February 1996, pp. 23-38. 
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UNITED NATIONS. Convention on the Political Rights of 
Women, 31 March 1953. (Multilateral Treaties Deposited with 
the Secretary-General, 1996, pp. 703-704.) 
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The following countries recently acceded or succeeded to this 
Convention: a) Bosnia and Herzegovina, 1 September 1993 
(successiony, b) Burundi, 18 February 1993 (accession), c) Cóte 
d'Ivoire, 18 September 1995 (accession), d) Czech Republic, 22 
February 1993 (succession), e) Republic of Moldova, 26 January 
1993 (accession), f) Slovakia, 28 May 1993 (succession), g) The 
former Yugoslav Republic of Macedonia, d 1994 
(successiony, h) Uganda, 21 June 1995 (accession), and i) 
Zimbabwe, 5 June 1995 (accession). The Convention affirms 
the right of women to vote and their eligibility for public office 
and publicly elected bodies. 


UNITED NATIONS. Convention on the Elimination of All 
Forms of Discrimination against Women, 18 December 1979. 


(Multilateral Treaties Deposited with the Secretary-General, 
1996, pp. 168-169.) 


The following countries recently ratified or acceded or 
succeeded to this Convention: a) Albania, 11 May 1994 
(accession), b) Azerbaijan, 10 July 1995 (accession) c) 
Cameroon, 23 August 1994; d) Chad, 9 June 1995 (accession), 
e) Comoros, 31 October 1994 (accession), f) Cóte d'Ivoire, 18 
December 1995; g) Eritrea, 5 September 1995 (accession), h) 
Fiji, 28 August 1995 (accession), i) Georgia, 26 October 1994 
(accession), j) Kuwait, 2 September 1994 (accession), k) 
Lesotho, 22 August 1995; 1) Liechtenstein, 22 December 1995 
(accession), m) Lithuania, 18 January 1994 (accession), n) 
Malaysia, 5 July 1995 (accession); o) Papua New Guinea, 12 
January 1995 (accession); p) Republic of Moldova, 1 July 1994 
(accessiony, q) Singapore, 5 October 1995 (accession), r) South 
Africa, 15 December 1995 (accession), s) The former Yugoslav . 
Republic of Macedonia, 18 January 1994 (succession) t) 
Uzbekistan, 19 July 1995 (accessiony and u) Vanuatu, 8 
September 1995 (accession). Under this Convention, the parties 
agree to take steps to eliminate discrimination against women in 
the political, social, economic, and cultural areas of life and with 
respect to education, employment, health care, and the family, 
among other things. The Convention algo creates a Committee 
to review reports that individual countries are required to 
prepare on fheir progress in implementing the Convention. 


UNITED NATIONS, GENERAL ASSEMBLY. Resolution 
No. 49/164. Convention on the Elimination of All Forms of 
Discrimination against Women, 23 December 1994. (Readex 
United Nations Index, Document No. A/RES/49/164). 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 620. Among other things, this 
Resolution urges all States to ratify the Convention, emphasizes 
strict compliance with the Convention, requests States to 
withdraw their reservations to the Convention, and recommends 
that the Committee on the Elimination of Discrimination be 
given more time to examine reports filed by States under the 
Convention. 
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UNITED NATIONS. GENERAL ASSEMBLY. R:2solution 
No. 49/161. Implementation of the Nairobi Forward-looking 
Strategies for the Advancement of Women, 23 December 1994. 
(Readex United Nations Index, Document No. A/RES/4€/161). 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 620. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/165. Improvement of the situation of women n rural 
areas, 22 December 1995. (Readex United Nations Index, 
Document No. A/RES/50/165.) 


The text of this Resolution is reproduced in the Appeadix to 
this volume under Sectian 620. 


EUROPEAN UNION. Resolution No. A4-0142/95 of 15 June 
1995 of the European Parliament on the Fourth World 
Conference on Women in Beijing: Equality, Development and 
Peace’. (Official Journal of the European Communities, Part C, 
No. 166, 3 July 1995, pp. 92-98.) 


Major provisions of this Resolution are reproduced -n the 
Appendix to this volume under Section 620. The Resclution 
deals with the human rights of women and children, respect for 
the integrity of the body of women, implementation cf the 
Convention on the Elimination of All Forms of Discrimiration 
against Women, the equality of men and women, endinz sex 
discrimination (particularly with respect to inheritance, labour 
law, family law, social security, and taxation), the education and 
training of women, pay equity for women, family policy, 
maternal-child health services, child care, child-reering, 
trafficking in women and girls, child labour, AIDS, ferced 
prostitution, the image of women in advertising, women secking 
asylum, the participation of women in development, 
improvement of the situation of women in the poorest 
developing countries, violence against women, the sexual zelf- 
determination of women, consciousness-raising on issues 
affecting women, family planning, condemnation of systematic 
rape as a weapon of war, reproductive and sexual rights, 
reproductive health care, sex education, information on abostion 
and prevention of HIV and sexually transmitted disezses, 

ion, rejection of compulsory methods of birth con-ol, 
prohibition of tests for the sole purpose of ascertaming the sex 
of the fetus, eugenics, China's one-child policy, and lesbian&m, 
among other things. 


ARGENTINA. Decree No. 680 of 12 May 1995. (Bolctín 


Oficial de la República Argentina, 25 July 1995, as reproduzed 
in Anales de Legislación Argentina, Vol. 55-D, 1995, p. 4427 ) 


This Decree amends Decree No. 1462/92 on the organizatio3al 
structure of Argentina's National Council for Women. The 
Decree incorporates within the Council a Centre for Informatoon 
and Guidance for Women. The duties of this Centre are as 
follows: a) to give permanent emphasis on information >n 


women's rights, and services, programmes, and projects directed 
at women in the public and private sectors in various topical 
areas, b) to give permanent emphasis to national, provincial, and 
municipal organizations that carry out programmes, projects, and 
services directed at women; c) to provide information and 
guidance to women and the public in general with respect to 
requests that are made; and d) to make known systematically the 
services provided by the Centre. 


NOTE: Decree No. 291 of 14 August 1995 amends Decree No. 
1426/92 with respect to the following: the members of the 
Directorate and the Federal Council in charge of the Council, the 
duties of the President of the Council, the election and duties of 
the Vice-President of the Council, provincial representation in 
the Federal Council, and the functions and meetings of the 
Federal Council. See Anales de Legislación Argentina, Vol. 55- 
D, 1995, pp. 4577-4578. 


AUSTRALIA. VICTORIA. Equal Opportunity Act 1995 (Act 
No. 42 of 1995), 14 June 1995. (Acts of the Victorian 


Parliament, 1995, pp. 817-928.) 


This Act is designed to re-enact and extend the law relating to 
equal opportunity and discrimination and to remove compulsory 
retirement provisions from the Acts of Victoria. Major 
provisions relating to the prohibition of discrimination on the 
basis of age, impairment, industrial activity, lawful sexual 
activity, marital status, physical features, political belief or 
activity, pregnancy, race, religious belief or activity, sex, status 
as a parent or carer, and personal association with a person who 
is identified by reference to any of the above qualities are 
reproduced in the Appendix to this volume under Section 620. 
The Act prohibits discrimination in employment, education, 
provision of goods and services and disposal of land, 
accommodation, the activities of clubs and club members, sport, 
and local government. It also prohibits sexual harassment and 
discriminatory advertising and contains provisions on complaints 
and their resolutions, investigations, and the administration of 
the Equal Opportunity Commission and the Anti-Discrimination 
Tribunal (the latter established by the Act), among other things. 
It repeals the Equal Opportunity Act 1984. 


NOTE: In 1995, the Australian Capital Territory enacted the 
Discrimination (Amendment) Act 1995 (Act No. 9 of 1995), 
which amends the Discrimination Act 1991 to prohibit the 
sexual harassment of one workplace participant by another and 
to include members of the Legislative Assembly within the 
definition of “employer.” 


BELGIUM. Royal Order of 14 December 1994 creating the 
Commission on Women and Development. (Moniteur belge, 16 
February 1994, as reproduced in Bulletin usuel des lois et 
arrétés, Nos. 4-5, 1994, Item No. 164, pp. 408-409.) 


This Order creates the Commission on Women and 
Development under the General Administration of Cooperation 
and Development. The objective of the Commission is to 


contribute to improving the status of women in the developing 
world, among others, by promoting their economic, social, and 
political status, obtaining guarantees for their morel and 
physical integrity, and working for the application of 
international conventions and declarations designed to eliminate 
all forms of discrimination against women. To this end, the 
Commission has the following duties: a) to advise the Minister 
on the formulation and implementation of a policy on women 
and development; b) on its own initiative, to issue opimons on 
any question relating to women and development, c) to support 
initiatives and actions in its area of concern through dialogues 
and the coordination and exchange of information; ani d) to 
promote activities to sensitize public opinion on the issue of 
women and development. Further provisions of the Order deal 
with the composition, headquarters, ^ administration, 
organization, and finances of the Commission, among other 


NOTE: On 27 April 1995, the Council of the Belgian Capital 
Region approved an Ordinance calling for the nomination of at 
least one man and one woman for each position that becomes 
open on public councils, commissions, committees and working 
groups. See Moniteur belge, 23 June 1995, as reproduced m 
Bulletin usuel des lois et arrétés, No. 12, 1995, Item No. 686, p. 
1141. 


BOTSWANA. Student Representative Council of Molepole 
College of Education v. Attorney General of Botswana, 31 
January 1995, Court of Appeal. (Journal of African Law, Vol. 
39, No. 1, 1995, pp. 97-102.) 


The subject matter of this case was the constitutionality of 
regulations of the Molepole College of Education which 
required women students who became pregnant to inform the 
dean of the college of this fact and take maternity leave of as 
much as one year depending on the length of the pregnancy. 
The plaintiff organization claimed that the regulations were 
unconstitutional because they violated provisions of the 
Botswana Constitution protecting the fundamental -ights and 
freedoms of the individual and prohibiting discriminetion. The 
Court of Appeal of Botswana agreed, ruling that the regulations 
constituted impermissible discrimination on the basis of sex. 
Although it noted that all regulations that make provisions for 
women are not necessarily discriminatory, it concluded that the 
regulation in question had been approved in order to punish 
unmarried students not to protect the nursing mother and 
newborn baby, as the College contended. It pointed out that 
male students who were responsible for pregnancies were not 
subjected to any regulation by the College. 


BOTSWANA. Citizenship (Amendment) Act, 1955 (Act No. 
14 of 1995), 18 September 1995. (Botswana Statut» Law, Vol. 
79, 1995, pp. A183-A185.) 


This Act amends Section 4 of Botswana's Citizenship Act to 
provide as follows: 
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"4. (1) A person born in Botswana shall be a citizen of Botswana 
by birth if, at the time of his birth, his father or mother was a 
citizen of Botswana. 


(2) A person born before the commencement of this Act shall 
not be a citizen by virtue of this section unless he was a citizen 
at the time of such commencement." 


Previously, Section 4 made discriminations on the basis of sex. 
In addition, the Act amends other Sections of the Citizenship 
Act relating to citizenship by descent, adoption, registration of 
minor children, and naturalization of foreign spouses to remove 
provisions discriminating on the basis of sex. The Act was 
approved to conform with the decision of the Court of Appeal of 
Botswana in the case Attorney-General v. Unity Dow. 


CAPE VERDE. Decree-Law No. 1/94 of 10 January 1994. 
(Boletim Oficial da República de Cabo Verde, Series |, No. 2, 
10 January 1994, pp. 14-17.) 


This Decree-Law creates the Cape Verde Institute for the 
Status of Women. The Institute has the following 
responsibilities: a) to act as an agency for the horizontal 
integration and articulation of sectoral measures of the 
Government relating to the women's issues and development and 
to equality of opportunity between men and women, contributing 
to the formulation of strategy and governmental policy in these 
matters, b) to formulate or promote the formulation and 
implementation of specific programmes, plans, activities, and 
projects to promote women in society, c) to create areas for 
dialogue, cooperation, and joint activity with civil organizations 
and associations representing women, for the purpose of 
reaching national consensus on basic questions on women's 
issues and the development of articulated, joint initiatives to 
promote women; d) to study and propose the adoption of 
measures designed to make legislation relating to the status of 
women suitable on a permanent basis, e) to promote the creation 
of mechanisms to facilitate the effective application and 
mplementation of legal provisions relating to the equality of 
rights and opportunities, presenting proposals on this to the 
Government, if necessary, f) to promote interdisciplinary studies 
and research and the collection of information and 
documentation on women's issues and development and their 
status and social promotion, encouraging the dissemination of 
results specifically by means of social communication end other 
forms of publicity and by activities to create and maintain a 
centre for specialized documentation; g) to develop activities to 
provide information and to sensitize public opinion in general 
and women in particular on the status of women and the rights 
of women in order to strengthen their effective participation in 
development and in all areas of the life of the country, h) to 
undertake research relating to questions affecting equality of 
rights and opportunities, the situation of women, and the 
balancing of their family and professional responsibilities, 1) to 
promote cooperative initiatives with foreign agencies and 
international organizations that promote activities in the area of 
women's issues and development, in order to join and participate 
in large-scale international initiatives relating to equality of 
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rights and opportunities and their dissemination in Cape Verde, 

and j) to promote, encourage, support, and develop en: other 

activities to achieve the fundamental objectives set forth in this 

Article and to promote women in general. Further provisions of 

the Decree-Law deal with the organization, fun-toning, 

Ser ete MM UIS (Oe 
itute. 


CAPE VERDE. Decree-Law No. 32/94 of 9 Mar 1994. 
(Boletim Oficial da República de Cabo Verde, Series 1, No. 18, 
9 May 1994, pp. 266-271.) 


This Decree-Law sets forth regulations on advertising im Cape 
Verde. Among other things, it contains provisions resricting 
advertising that portrays women in a negative way. Article 8(2) 
provides as follows: "Also not permitted is advertisirg that 
favours or promotes any kind of racial, sexual, politicel, or 
religious discrimination or injury or advertising that is coctrary 
to morals and good customs." Article 20 provides that 
"Advertising may not convey the idea of the inferionfy or 
subordinance of women in relation to men or reduce women only 
to their traditional domestic role, devaluing other roe or 
aspirations." The Decree-Law also contains provisions relating 
to the protection of youth and children in advertisinz and 
prohibits advertising that fails to recommend special preca rions 
in the use of products by children, ill persons, the menally 
disabled, women, and persons with defects (Aricle 
[tfe]. 


CHINA. Advertisement Law of the People's Republic of China 
of 27 October 1994. (The Laws of the People's Repubac of 
China, Vol. 6, 1994, pp. 131-140.) 


Among other things, this Law provides that an advertisement 
shall not contain information that a) discriminates on the ><sis 
of sex, ethnicity, race, or religion, or b) impairs the physical or 
mental health of minors or disabled persons. In cases o he 
violation of a), the State shall order the advertiser to sop 
publishing the advertisement and to make corrections in pubic, 
shall confiscate the advertising charges, and shall impose a fne 
of not less than the amount of the advertising charges nor mere 
than five times these charges. In serious cases, the adverting 
business shall be stopped. 


CHINA. ANHUL Law of 1995 on the ratio of women's 
positions. (Xinhua [Beijing], 3 May 1995, as summarizec in 
Foreign Broadcast Information Service, Document No. FBIS- 
CHI-95-085, 3 May 1995, 1 p.) 


In 1995, the Anhui Provincial Peoples Congress adopted the 
above Law, designed to maintain a certain ratio of the numbe- of 
women in Party and government positions in order better :o 
protect women's rights. The Law provides that a certain number 
of women should be included in people's congresses at all levels, 
that women must also hold some positions in the Ical 
government above the county level, and that women are to share 


proportional representation in other official or non-official 
bodies such as trade unions. 


CHINA. TIBET. Tibet Autonomous Region Procedures of 18 
August 1994 for Implementing the PRC Law for Safeguarding 
Women's Rights and Interests. (Xizang Ribao [Lhasa] 4 
September 1994, p. 2, as translated in Foreign Broadcast 
Information Service, Document No. FBIS-CHI-94-187, 27 
September 1994, pp. 87-91.) 


Major provisions of these Procedures are reproduced in the 
Appendix to this volume under Section 620. They stipulate that 
women's political, economic, cultural, and social rights and their 
rights to enjoy family life are equal to those of men and that 
discrimination against women and maltreatment and molestation 
of women are forbidden. The Procedures contain sections on the 
education and training of women, illiteracy, women in the labour 
force, pay equity, retirement of women, inheritance, 
discrimination on the basis of marriage and pregnancy, elderly 
women, health services, domestic violence, infanticide, 
prostitution, illegitimacy, and bigamy, among other things. The 
Procedures also prohibit mterference with the termination of 
pregnancies of women. 


COLOMBIA. Decree No. 2055 of 30 August 1994 creating an 
Advisory Commission on Women's Equity and Participation. 
(Legislación Económica, No. 1007, 30 September 1994, pp. 
821-822.) 


This Decree creates the Advisory Commission on Women's 
Equity and Participation for the purpose of advising the 
President of Colombia on matters relating to the formulation of a 
strategy for action fo guarantee the equitable participation of 
women in all areas of political, economic, social, and cultural 
activities. The function of the Commission is to provide advice 
on matters related to discrimination against women and the 
formulation of strategies of concrete action to guarantee the 
recognition of the contribution of women in the economic and 
social development of the country, as well as their equitable 
participation in all dimensions of daily life. To this end, the 
Commission has the following responsibilities: a) to evaluate the 
results up to now of efforts to institutionalize policies directed at 
women; b) to present proposals for adapting departmental and 
local information and planning systems and promoting the 
participation of civil society in order to guarantee the expansion 
of gains achieved at the regional level for the analysis and 
introduction of policies with a gender perspective; c) to 
participate in designing a policy for women that will be included 
in the national development plan, by means of proposals devised 
to guarantee appropriate strategies and the necessary resources, 
d) to propose to the Government legislative drafts to be 
presented to Congress for the development of this policy; e) to 
promote the design and implementation of an educational 
campaign to promote the development of a culture of gender 
equity, f) to study ideas proposed by the Commission's members 
relating to the objectives of the Commission; and g) to make its 
own regulations. Further provisions of the Decree deal with the 


composition of the Commission and the creation of regional 


CÓTE D'IVOIRE. Decree No. 94-131 of 9 March 1994 
organizing the Ministry of Family Affairs and the Promotion of 
the Status of Women. (Journal officiel de la République de 
Cóte d'Ivoire, No. 25, 16 June 1994, pp. 451-452, as 
summarized in International Digest of Health legislation, Vol. 
46, No. 1, 1995, p. 42.) 


Section 7 of Chapter II of this Decree, which repeals Decree 
No. 91-71 of 29 February 1991 organizing the Côte dIvoire 
Ministry for the Promotion of the Status of Women, provides 
that the Directorate for Family Action is responsible for, in 
particular, the following: a) contributing to the formulation and 
implementation of laws and regulations dealing with the family, 
b) formulating and executing activities designed to enhance the 
a ieee caer age cni aad s 
family planning and maternal and child protection, in 
conjunction with the relevant services of the Ministry of Public 
Health and Social Affairs, and d) collecting and disseminating 
information concerning the promotion, protection, consolidation, 
and well-being of the family. 


DOMINICAN REPUBLIC. Decree No. 66-95 of 18 March 
1995 creating the National Coordinating Commission to 
promote, support, and provide follow-up to the agreements of 
the Fourth World Conference on Women. (Gaceta Oficial, Vol. 
143, No. 9904, 31 March 1995, pp. 27-28.) 


This Decree creates the Dominican Republics National 

Coordinating Commission to promote, support, and provide 
follow-up to the Fourth World Conference of Women, held in 
Beijing, China, from 4-15 September 1995. The Commissian is 
composed oof governmental and non-governmental 
representatives and is to collaborate with a number of United 
Nations agencies. The objectives of the Commission are to 
organize all national activities relating to the Conference, to set 
up national evaluation meetings in which experts, scientists, and 
observers from other countries and from international 
Organizations participate in evaluating the progress of women in 
the national plan for the purpose of preparing a national report 
for the Conference and an action programme to present at the 
Conference, and to provide follow-up to these activities until the 
year 2000. 


FRANCE. Decree No. 95-1114 of 18 October 1995 creating an 
Office to observe the equality between women and men. 


(Journal officiel de la République française, 19 October 1995, 
p. 15249.) 


This Decree creates under the Prime Minister an Office to 
observe the equality of women and men. The duties of the 
Office are as follows: a) to gather facts and to produce or have 
produced analyses, studies, and research on the condition of 
women at the national and international levels, b) to promote 
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programmes of action aimed, in particular, at the diffusion of 
knowledge, c) to advise public authorities, as well as political, 
social, and economic actors, in their decision-making, and d) to 
make recommendations and propositions on legislative and 
regulatory reforms. The Office is authorized to issue opinions 
on draft laws and regulations and is to submit a report to the 
Prime Minster every two years. Further provisions of the 
Decree deal with the personnel, meetings, administration, and 
finances of the Office, among other things. 


FRANCE. FRENCH POLYNESIA. Order No. 1 CM of 3 
January 1994 on the organization of an administrative 
department denominated the Commission on the Status of 


Women. (Journal officiel de la Polynésie française, Vol. 143, 
No. 1, 6 January 1994, p. 20.) 


This Order provides that the Commission on the Status of 
Women, created by Deliberation No. 93-151 AT of 3 December 
1993, has the following responsibilities: a) to develop the ability 
to take responsibility for, and undertake individual and group 
initiatives with respect to, cultural, social, and economic matters 
in order to promote the better integration of women and a just 
recognition of their place in Polynesian society; b) to prevent 
actions of exclusion and discrimination with respect to women 
in the areas of training, employment, and all matters of 
economic, social, and cultural life; and c) in real partnership, to 
bring about solidarity with regard to women at the individual 
and personal level. To these ends, the Commission has the 
following functions: a) to provide women in the Territory with 
technical, logistic, and administrative assistance in the most 
appropriate ways; b) to report to the Government and to 
competent public institutions the reality of the condition of 
women and their desires in order to aid the Government and 
these institutions in seeking the most suitable answers to 
questions posed; and c) to act in partnership in order to allow 
women to affirm themselves in a responsible and participatory 
manner and to consider themselves to be active parties 
integrated into Polynesian society. The Commission is under 
the direct authority of the President of the Territorial 
Government, or a Minister so designated, and is authorized to 
call upon the support of various departments to carry out its 
mission. Further provisions of the Order deal with the Central 
Office of the Commission and its duties, among other things. 


GREECE. Presidential Decree No. 42 of 11 March 1994 on the 
creation of the Centre for Research on Questions relating to the 
Equality of the Sexes. (Ephermeris tes Kyberneseos, Vol. 1. No. 
33, 14 March 1994, pp. 437-439, as summarized in the 
NATLEX database.) 


This Decree creates under the Presidency of Greece the Centre 
for Research on Questions relating to the Equality of the Sexes. 
The Decree implements provisions of Law No. 1835 of 1989 and 
is designed to resolve certain problems of the public 
administration. 


NOTE: Ministerial Order No. 92 of 17 January 1994 transfers 
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certain responsibilities of the Vice-Minister of the Pres dency to 
the General Secretariat for the Equality of the Sexes. Among 
these are responsibilities for responding to the requests, 
complaints, and denunciations of citizens relating to acavities of 
public officials; correspondence with other ministries: and the 
formulation and presentation of programmes to various 
international organizations, as well as the management and 
implementation of such See Ephereris tes 
Kyberneseos, Vol. 2, No. 47, 26 January 1994, pp. 459-400. 


GUATEMALA. Decree No. 38-95 of 29 May 1995. Leyes de 
Guatemala, edited by Jimenez and Ayala Editores, Gastemala, 
Jimenez and Ayala Editores, 1995.) 


This Decree amends Article 4 of Guatemala's Civil Code to 
read as follows: 


"Article 4. Identification of Persons. An individual person is 
identified by the name with which his or her birth is inzcribed in 
the Registry, which is composed of the person's own asme and 
the family name of his or her married parents or that-cf his or 
her unmarried parents who have recognized him or her. 
Children of a single mother will be inscribed with the family 
names of the mother. Children of unknown parents will be 
inscribed with the name given them by the person or mstitution 
that inscribes them. In the case of minors already in-czibed in 
the Civil Registry with a single last name, their mether or 
whoever exercises parental authority over them megy appear 
again at the Registry to enlarge the appropriate insc-iption by 
inscribing the two family names." 


The Decree was enacted to remove from Article 4 of tae Civil 
Code provisions that discriminated against women 


INDIA. ORISSA. Statutory Rules and Orders No. 575/94 of 
1994, Notification on the Court Fees Act, 1870-Secaon 3$5- 
Schedules I and IL. (Orissa Gazette, Extraordinary, 7 Jane 1994, 
as reproduced in Current Indian Statutes, Part XI, 1964. p. 48.) 


This Notification provides that the state government cf Orissa 
shall remit for the following categories of person: all fees 
imposed by Schedules I and H of the Court Fees Act, 1870, for 
filing or instituting cases; members of scheduled castes, 
members of scheduled tribes, women, minors, paysically 
handicapped persons, persons whose annual income does not 
exceed 12,000 rupees, and persons who are otherwise =atitled to 
legal aid under the Orissa State Legal Aid and Advice Scheme, 
1981. 


NOTE: On 10 October 1994, the Government of Makarashtra 
issued a Notification (No. STP 1094/CR-859/H-1) rematting the 
fees payable by women litigants on any of the complaints, 
applications, petitions, memorandums of appeal, or any other 
document specified in the First and Second Schedules to the 
Bombay Court Fees Act, 1959, to be filed in any civil, family, or 
criminal court in respect to cases relating to méintenance, 
property disputes, violence, and divorce. See The Lawyers, Vol. 


10, No. 3, 1995, p. 29. 


INDIA. WEST BENGAL. The West Bengal Commission for 
Women Act (Act No. 12 of 1992), 1992. (Calcutta Gazette, 
Extraordinary, Part I, 29 July 1992, as reproduced in Current 
Indian Statutes, Part IX, 1994, pp. 15-19.) 


This Act creates the West Bengal Commission for Women 
consisting of a Chairperson and a Vice-Chairperson nominated 
by the state government, nine members appointed by the state 
government from among persons of ability and integrity who 
have served the cause of women or who have had experience in 
law or administration of matters concerning the advancement of 
women or leadership of any trade union or voluntary 
organization for the protection or promotion of the common 
interests of women, and an officer of the state government who 
shall be the Member-Secretary. At least one of the nine 
members shall be a member of a scheduled caste and another a 
member of a scheduled tribe. The fonctions of the Commission 
are as follows: a) to investigate and examine all matters relating 
to the safeguards provided for women under the Constitution of 
India and other laws and to recommend steps to be taken by the 
state government for effective implementation of such 
safeguards, b) to review the existing provisions of the 
Constitution and other laws affecting women and to recommend 
amendments thereto so as to suggest remedial legislative 
measures to meet any lacunae, inadequacies, or shortcomings; c) 
to take up with the appropriate authorities cases involving 
violation of the provisions of the Constitution and other laws 
relating to women in the state, d) to look into complaints and 
take suo moto notice of matters relating to i) deprivation of 
women's rights, ii) non-implementation of laws enacted to 
provide protection to women, and iii) non-compliance with 
policy decisions, guidelines, or instructions aimed at mitigating 
hardships and ensuring welfare and providing relief to women 
and to take up issues arising out of such matters with 
appropriate authorities, e) to call for special studies or 
investigations into specific problems or situations arising out of 
discrimination and atrocities against women and to identify the 
constraints so as to recommend strategies for their removal, f) to 
evaluate the progress of advancement of women for the state; g) 
to visit jails, destitute girls’ homes, women's institutions, or 
other places of custody where women are kept as prisoners or 
otherwise and to take up with concerned authorities such matters 
for remedial action as may be necessary, and h) to deal with any 
other matters referred to it by the state government. Further 
provisions of the Act deal with the terms of office and conditions 
of Commission members, salaries and allowances, Commission 
personnel, procedures, the powers of the Commission in 
undertaking mvestigations, finances, accounts and audits, and 
regulation-making powers, among other things. 


NOTE: The Orissa State Commission for Women Act, 1993 
(Act No. 19 of 1994), establishes a similar commission in 
Orissa. See Orissa Gazette, Extraordinary, 7 October 1994, as 
reproduced in Current Indian Statutes, Part XII, 1994, pp. 48- 
53. The functions of this Commission are as follows: a) to make 
in-depth studies on i) the economic, educational, and health 


situation of women in Orissa, with particular emphas:s on the 
tribal districts and areas that are underdeveloped with respect to 
women's literacy, mortality, and economic development, ii) 
conditions in which women work in factories, establishments, 
construction sites, and other similar places, and to recommend to 
the state government on the basis of specific reports improving 
the status of women in these areas, b) to compile information on 
cases of offences against women in Orissa, or in selected areas, 
including cases relating to marriage racking in rape, 


medical intervention that relates to child-bearing or child birth; 
C) to coordinate with the state cell and district cells on atrocities 
against women and to mobilize public opinion against the 
offenders, d) to receive complaints on 1) atrocities and offences 
against women, ii) deprivation of women of their rights relating 
to minimum wages, basic health, and maternity rights, 11i) non- 
compliance with policy decisions of the Government relating to 
women; iv) rehabilitation of deserted and destitute women and 
women forced into prostitution, and v) atrocities committed 
against women in custody, e) to assist, train, and orient non- 
governmental organizations in the legal counselling of poor 
women and in enabling them to obtain legal aid; f) to inspect or 
cause to be inspected jails, remand homes, women’s institutions, 
or other places of custody where women are kept as prisoners or 
otherwise and to take up with the concerned authorities remedial 
action, if found necessary; and g) to perform functions in 
relation to any other matter that may be referred to it ty the state 
government. 


© 


JAMAICA. Citizenship (Constitutional Amendment: Act, 1993 
(Act No. 6 of 1993), 9 March 1993. (Constitutions of the 
Countries of the World, Release 97-7, November 1997.) 


This Act amends the Jamaican Constitution with respect to the 
derivation of Jamaican citizenship through either parent by 
persons outside Jamaica. Under certain circumstances, it also 
entitles a non-Jamaican who is either the husband or wife of a 
Jamaican citizen to be registered as a Jamaican citizen. 
Previously, this provision applied only to the non-Jamaican 
wives of Jamaican citizens. 


NOTE: The Citizenship (Constitutional Amendment) Act 1994 
(Act No. 4 of 1994) amends other provisions of the Constitution 
to entitle a non-Jamaican to be registered as a Jamaican citizen 
on the strength of marriage to a Jamaican citizen. See 
Constitutions of the Countries of the World, Release No. 97-7, 
November 1997. 


JAPAN. Judgment of 19 November 1993, Tokyo District Court. 
(Hanrei Jiho, 11 May 1994, pp. 21-55, as summaried in Journal 
of Family Law, Vol. 33, 1994-1995, pp. 422-423.) 


The plaintiff, a university professor, brought an action against 
her employer charging that the universitys denial, under Article 
750 of the Civil Code, of her right to use her maiden name 
instead of her married name violated her constitutional rights. 
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The Court dismissed the action, holding that the challenged 
Article did not violate the plaintiffs rights because it was 
reasonable. It noted that requiring a married woman to use’her 
married name a) promoted a sense of unity between spouses and 
the ready identification of their married status to the rest of 
society, b) could not be said to be indispensable for maintaining 
a certain person's individuality, c) was essential so that her 
employer could possess information on her marital status (she 
was a civil servant), and d) was the best means of identification 
since her married name was her name that was registered. 


NOTE: On 17 June 1994, a court in Tokyo ruled that rules 
under which a busmess paid three women less than their male 
coll Seite direct discriminaBon and invalid 
See Nederlands Juristenblad, No. 26, 1 July 1994, p. 898. 


NETHERLANDS. Law of 2 March 1994 on general rules for 
protection against discrimination on the basis of religion, 
philosophy of life, political conviction, race, sex, nationality, 
hetero- or homosexual inclination, or civil status (General Law 
on Equal Treatment) (Staatsblad van het Koninkrijk der 
Nederlanden, No. 230, 1994, pp. 1-10, as summarized in 
Nederlands Juristenblad, No. 15, 15 April 1994, p. 520.) 


This Act prohibits direct and indirect discrimination on the 
basis of religion, philosophy of life, political conviction, race, 
sex, nationality, hetero- or homosexual inclination, or civil 
status. Under the Act, an employer may not discriminate on 
these grounds with respect to recruitment and selection, wages 
and other labour benefits, professional training, promotion, or 
dismissal. Such discrimination is also prohibited with respect to 
access to development within the liberal professians, education, 
and professional education. Moreover, it is prohibited with 
respect to the offer of goods and services and the conclusion and 
implementation of contracts relating to goods and services. 
Included within this category of activity are the purchase and 
sale of goods, the conclusion of insurance agreements, 
admittance to schools or swimming pools, and the booking of 
vacations, etc. The prohibition is also applicable to businesses, 
professional educators, government, public housing, welfare, 
health care, cultural activities, instruction, and private persons 
who act publicly. All such discrimination is prohibited except 
when laws provide otherwise. Exceptions exist with respect to 
the protection of the nghts of others, such as in the areas of 
personal privacy, freedom of religion, and principles of freedom 
of instruction. Exceptions are also allowed in cases in which an 
objective difference in treatment is justified. The Law 
authorizes persons who have been discriminated against to seek 
legal redress before a judge. It also creates an Equal Treatment 
Committee which can institute investigations upon the 
application of a person charging discrimination or on its own 
initiative. The Committee may make its conclusions known to 
the Government and to concerned parties and may file a claim 
before a court. Further provisions of the Law deal with the 
organization and administration of the Committee. 


NOTE: A Decree of 1 September 1994 sets forth further cases 
in which sex is a determining factor, in which women require 
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protection, in which the external features associated with the 
race of a person are a determining factor, and in waich 
nationality is a determining factor. The Decree is desigre to 
set forth in greater detail those cases in which differences in 
treatment are justified. See Staatsblad, No. 657, 1994, pE 1-3, 
as summarized in Nederlands Juristenblad, No. 32, 16 
September 1994, p. 1117. 


A Decree of 29 July 1994 sets forth rules on the procedures of 
the Equal Treatment Committee. See Staatsblad, No. 605, 16 


August 1994, pp. 1-7. 


PANAMA. Executive Decree No. 70 of 27 July 1995 creating 
the National Women's Council and the Technical Secretariat for 
the National Women's Council. (Gaceta Oficial, Organe del 
Estado, Vol. 92, No. 22837, 31 July 1995, pp. 1-5.) 


This Decree creates a National Women's Council attachec to 
the Panamanian Ministry of Labour and Social Welfare. The 
Council is an organization providing consultation and advice for 
the promotion and development of women in the poliical, 
social, and economic life of the country. As such, it ha: he 
following duties: a) to formulate and propose public pol cies 
supporting women and access to resources for eir 
development, b) to recommend to the Executive Bruch 
measures considered worthwhile for improvement of the 
condition and position of women; c) to study the basic prob ens 
affecting policies relating to women and to propose solutions, d) 
to serve as an agency providing advice and consultation om the 
problems of and strategies for the development of polx-es 
relating to women, e) to recommend activities to improve the 
coordination between the various national and internatioral 
institutions, groups, and organizations that promote the 
development of women; f) to ensure the implementation of the 
objectives established by the Convention on the Eliminatioa of 
All Forms of Discrimination against Women, approved by the 
General Assembly of the United Nations on 18 December 1979 
and embodied in Law No. 4 of the Republic in 1981; and, in the 
same fashion, to ensure the implementation of internatiemal 
treaties, among them the Inter-American Convention on the 
Prevention, Punishment and Eradication of Violence aga rst 
Women (the Convention of Belem Do Para), g) in appropr aie 
cases, to present proposals for laws and bills to promote won ea; 
h) to follow up and evaluate the success of the policies 
formulated to promote women; i) to carry out the necessacy 
coordmating activities with respect to women's affairs and/or tbe 
basic problems that are submitted to it for consideration J) 
through appropriate national and international forums, -o 
promote the acquisition of financial resources to support ite 
development of women's programmes, k) to guarantee Ite 
implementation of the National Development Plan and differzat 
proposals for present and future activities agreed upon to 
promote women; and 1) to provide advice on plans, programmes, 
and projects relating to women that are carried out at both 
national and international levels. Further provisions of Je 
Decree deal with the composition, organization, administration, 
and finances of the Council, among other things. 


PHILIPPINES. Republic Act No. 7688 of 3 March 1994, an 
Act giving representation to women in the Social Security 
Commission, amending for the purpose Section 3(A) of Republic 
Act No. 1161, as amended. (The Lawyers Review, 30 April 
1994, p. 54.) 


. This Act amends Section 3(A), Paragraph 1, of Act No 1161 
to read as follows: 


"Section 3. Social Security System. (A) To carry out the 
purposes of this Act, the Social Security System with principal 
place of business in Metro Manila, Philippines, is hereby 
created. The SSS shall be directed and controlled by a Social 
Security Commission composed of the Secretary of Labor and 
Employment, the SSS Administrator and seven appointive 
members, three of whom shall represent the labour group, one of 
whom shall be à woman, three, the management group, one of 
whom shall be a woman and one, the general public, to be 
appointed by the President of the Philippines. The Chairman of 
the Commission shall be designated by the President from 
among its members. The term of the appointive members shall 
be three years: provided, that the terms of the first six appointive 
members shall be one, two and three years for every two 
members, respectively." 


PHILIPPINES. Executive Order No. 208 of 10 October 1994 
further defining the composition, powers and functions of the 
National Commission on the Role of Filipino Women. (Official 
Gazette, Vol. 90, No. 51, 19 December 1994, pp. 7663-7664.) 


This Order is designed to strengthen the mandate of the 
National Commission on the Role of Filipno Women, created 
by Presidential Decree No. 633. To that end, the Order sets 
forth new rules on the composition, powers, and functions of the 
Commission. The Commission is to have the same status as that 
of a government agency attached to the Office of the President. 
It 1s to be the primary policy-making and coordinating body for 
all women development programmes and institutions in the 
Philippines. The objectives of the Commission are as follows 
"a) to promote women's empowerment through the policies and 
programmes for women's effective participation and as fall and 
equal partners of men in the social, economic and political 
development as well as in nation building; and b) to enable 
government agencies to effectively address gender concerns in 
development processes from planning, programming, budgeting, 

implementation, monitoring and evaluation in the national and 
local levels." To achieve its objectives, the Commission is to do 
the following: "a) institute the gender responsiveness of national 
development plans and coordinate the preparation, assessment 
and updating of the National Plan for Women, ensure its 
implementation and monitor the performance of government 
agencies in the implementation of the Plan at all levels, b) 
undertake continuing advocacy to promote women's economic, 
social and political empowerment and provide technical 
assistance in the setting-up and strengthening of mechanisms on 
gender mainstreaming; and c) ensure that the gains achieved by 
Filipino women due to Philippine culture and tradition shall be 
preserved and enhanced in the process of modernization." 


PHILIPPINES. Executive Order No. 273 of 8 September 1995 
approving and adopting the Philippine Plan for Gender- 

ive Development, 1995 to 2025. (Official Gazette, Vol. 
91, No. 45, 6 November 1995, pp. 7382-7383.) | 


This Order, issued by the President of the Philippines, 
approves the Philippine Plan for  Gender-responsive 
Development, 1995-2025 to serve as a successor plan to the 
Philippine Development Plan for Women for 1989-1992. In this 
context, the Order requires all government agencies to ensure 
implementation of the Plan. The full text of measures to be 
adopted by government agencies 1s reproduced in the Appendix 
to this volume under Section 620. The text of the Plan itself is 
not published with the Order in the Official Gazette. 


NOTE: Memorandum Order No. 282 of 19 May 1995 directs 
various government training institutions to incorporate in their 
respective curricula gender and development (GAD) concerns 
and programmes. The Order was issued in light of the 
Government's view that "gender and development (GAD) 
concerns are crucial to the empowerment of women and 
recognition of their role as equal partners of men in national 
development and nation-building." 


PORTUGAL. Resolution No. 32/94 of 14 April 1994 of the 
Council of Ministers establishing activities and measures to be 
given priority in promoting equality of opportunities for men and 
women. (Didrio da Repüblica, Series 1-B, No. 114, 17 May 
1994, pp. 2590-2591.) 


This Resolution provides that every Ministry is to develop the 
activities and measures (including those legislative in nature) 
necessary for the promotion and implementation of equality of 
opportunities and participation of Portuguese wotnen in all areas 
of economic, social, political, and work life. Activities and 
measures that have the following objectives will be given 
priority: a) sensitization of public opinion to combat conditions 
that discriminate against women and to support those, in 
particular, that promote the balanced participation of men and 
women in public life, as well as those that guarantee that the 
theme of equality 1s present in publicity and information 
campaigns of the Public Administration, in youth counselling, 
and m school books, b) promotion of professional training 
measures for women, as well as promotion of business 
initiatives in this area, especially within the community 
framework of support for 1994-1999. c) development of 
professional orientation mechanisms for long-term unemployed 
women and for those who intend to return to active life; d) 
modification of the organization of working hours so as to 
safeguard the professional and family life of both spouses; e) 
development of alternative structures and solutions to support 
children while their parents are working; and f) strengthening of 
investigation in areas that may involve discrimmation between 
men and women. 


RUSSIAN FEDERATION. Federal Act No. 108-FZ of 14 
June 1995, the Advertising Act (RusData Dialine— 
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RusLegisLine, 18 June 1995, 18 p.) 


Among the purposes of this Act is the prevention and 
curtailment of improper advertising capable of misleading 
consumers or inflicting harm on the health of citizens. The Act 
does the following, among other things: a) prohibits advertising 
that violates the generally accepted norms of humanism and 
morality by making use of abusive words, comparisons, or 
images with respect to sex, race, nationality, religion, or age 
group; and b) prohibits various advertising practices for the 
purpose of protecting minors against abuse of their credulity and 
lack of experience. 


SRI LANKA. Samurdhi Authority of Sri Lanka Act (Act No. 
30 of 1995), 11 December 1995. (Legislative Information, Nos. 
7-8, 1996, p. 7.) 


This Act establishes the Samurdhi Authority of Sri Lanka with 
the function of developing a Samurdhi National Programme for 
the improvement of the economic and social conditions of youth, 
women, and disadvantaged groups. The Authority shall have the 
power to maintain "Samurdhi Centres" at the local level, to 
operate credit schemes, to arrange and conduct lotteries, and to 


SUDAN. The Evidence Act 1983. (Yearbook of Islamic and 
Middle Eastern Law, Vol. 1, 1994, p. 243.) 


Among other things, Section 77 of this Act provides as 
follows: "The offence of fornication may be proved by either a) 
an express admission in court which is not retracted until the 
beginning of the execution of the sentence; or b) the testimony 
of four judicious witnesses ('udul) but other testimony may be 
taken if necessary, or c) the pregnancy of the woman if she is 
unmarried; or d) mula'ana in cases where the wife is accused of 
adultery but there are no witnesses, whereby the husband 
repeats his testimony as to the fact of adultery four times and 
adds that may God curse him if he was lying when repeating his 
testimony for the fifth time." 


TERRITORY OF HONG KONG. Sex Discrimination 
Ordinance (Ordinance No. 67 of 1995), 14 July 1995. (Hong 
Kong Government Gazette, Vol. 137, No. 29, Legal Supplement 
No. 1, 21 July 1995, pp. A1627-A1783.) 


This Act is designed to render unlawful certain kinds of sex 
discrimination, discrimination on the ground of marital status or 
pregnancy, and sexual harassment, and to provide for the 
establishment of a Commission with the functions of working 
towards the elimination of such discrimination and harassment 
and promoting equality of opportunity between men and women 
generally. Major provisions are reproduced in the Appendix to 
this volume under Section 620. The Act contains secticns on the 
following: a) discrimination and sexual harassment in 
employment, education, advisory bodies, relaticns with 
barristers, clubs, partnerships, trade unions, vocational training, 
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employment agencies, the government, and the provisicn of 
goods, facilities, services, and premises, b) sex discrimnation 
against men; c) discrimination by way of victimizatior; d) 
discriminatory advertisements, e) liability of employezs and 
principals; f) investigations and enforcement, and g) assistance 
things. 


TUNISIA. Decree No. 94-1251 of 6 June 1994 creating the 
National Council of Women and the Family and establish-ng its 
responsibilities, composition, and working procedures. (Jemal 
Officiel de la République Tunisienne, No. 48, 21 June 1934, p. 
1047.) 


This Decree provides that the National Council of Women and 
the Family of Tunisia is responsible for the following: a) the 
coordination of activities undertaken by the various min svies 
and by parties and groups operating in matters relatms to 
women and the family and called upon to participete in 
preparation for and the celebration of international wcmen's 
year, the international year of the family, the nacional 
celebration of women, and the national day of the family, 5; the 
formulation of a report on achievements and future strategies m 
areas relating to women and the family, c) the formulation of an 
action programme for the celebration of international wo-nen's 
year and the international year of the family, and its evaluation; 
and d) the formulation of a programme for the celebration wf the 
national celebration of women and the national day af the 
family, and its evaluation. Further provisions of the Decree deal 


with the composition, meetings, leadership, and study 
commissions of the Council. 


NOTE: On 17 August 1992, the Government of Tunisia cr2cted 
a National Family Commission. See Journal Officiel de la 
— Tunisienne, No. 57, 1 September 1992, p. 120. 
The Commission has responsibility for the following: a) the 
coordination of activities undertaken by the various mini:ties 
and by parties and groups operating in matters relating to the 
family and called upon to participate in the preparation fo- and 
celebration of the international year of the family, b. the 
formulation of a report on the family that includes, in particuiar, 
a statement of achievements and future strategies in this arca, c) 
the formulation of an action programme for the celebratica of 
the international year of the family, d) the organization of and 
support for the celebration of the international year of the femily 
and its follow-up in national, regional, and local planning, e) the 
popularization by the informational media of the programme for 
the celebration of the international year of the family, and f) “he 
evaluation of the programme for the celebration of -he 
international year of the family. 


TURKEY. Decree with force of law KHK/536 of 8 June £94 
on the Organization and the Duties of the Permanent Urder- 
Secretariat of Women and Social Services. (Resmi Gazete, Ho. 
21954, 1994, as summarized in European Current _cw, 
February 1995, Item No. 223, p. 114.) 


The purpose of this Decree is to regulate the essentials of the 
establishment, organization, and duties of the Permanent Under- 
Secretariat of Women and Social Services set up under the office 
of the Prime Minister. The objectives of the Under-Secretariat 
are a8 follows: a) to protect and enhance the rights of women; b) 
to strengthen the function of women in social, economic, 
cultural, and political life; c) to enable women to find their place 
as individuals with equal rights and to avail themselves of the 
fraits of development by realizing their effective participation in 
the development process equally, d) to protect and support the 
family, and e) to perform social services in keeping with the 


and Social Research and the Department of Foreign Relations. 


UNITED ARAB EMIRATES. Decision of 1994, Supreme 
Court, Dubai. (Law Update New [Al Tamimi and Company}, 
No. 39, June 1994, p. 3.) 


The issue in this case was the amount of "Diya" or blood 
money to be paid by the defendant for causing the death of a 
woman through his reckless and negligent driving, in violation 
of the Traffic Act. The defendant contested the court's setting of 
Dhs 150,000 as Diya (as provided for in the Traffic Act) on the 
grounds that, under Islamic law, since the victim was a woman, 
the Diya should be only half that of a man, i.e., Dhs 75,000. To 
support his contention, he pointed to the Criminal Code of the 
United Arab Emirates, which provides that Diya should be paid 
in accordance with the principles of Islamic law, and to his view 
that all schools of Islamic law had set the Diya for a woman as 
half of that for a man. On appeal, the Supreme Court of Dubai 
rejected this argument. It ruled that, since the Traffic Act made 
no distinction between the Diya for men and women and since 
there was no evidence to indicate that the legislature had 
intended a distinction, the Diya was the same for both sexes. It 
held that there was no contradiction between the provisions of 
the Criminal Code and the Traffic Act because "the legislators 
had only meant to codify the principle of Sharia [Islamic law] in 
a law which is fully accepted by the Islamic Schools." 


UNITED STATES OF AMERICA. J.E.B. v. Alabama, 19 
April 1994, Supreme Court. (United States Reports, Vol. 511, 
1994, pp. 127-162.) 


The petitioner appealed from a jury decision finding him to be 
the father of & child and a court order requiring him to pay child 
support. He objected, in particular, to the fact that the state had 
used nine of its ten peremptory challenges to remove male jurors 
and that the court had empanelled an all female jury. He 
claimed that the exclusion of male jurors solely on the basis of 
sex constituted impermissible discrimination on the basis of sex 
under the Equal Protection Clause of the Fourteenth Amendment 
to the United States Constitution. The Supreme Court reversed 
a lower court decision upholding the rulings. It held that, under 
the heightened scrutiny standard of equal protection claims 
involving distinctions based on gender, gender-based 
peremptory challenges could not survive. It rejected the 


argument that the states interest in establishing paternity of a 
child bom out of wedlock justifies the use of gender-based 
peremptory challenges in order to obtain a jury more likely to 
rule against a defendant in a paternity suit. It also ruled, 
however, that so long as gender does not serve a a proxy for 
bias, unacceptable jurors may still be removed, including those 
who exhibit characteristics that are disproportionately associated 
with one gender. 


NOTE: On 25 August 1995, the Supreme Court of the stafe of 
New Hampshire held that the traditional common law doctrine 
of necessaries, whereby a husband is responsible for necessaries 
furnished to his wife but not vice versa, violates state 
constitutional equal protection guarantees. The Court concluded 
that the doctrine was predicated on anachronistic assumptions 
about marital relations and female dependence. The Court, 
however, did not abolish the doctrine, but extended it to apply to 
all married individuals regardless of gender. See Family Law 
Reporter, Val. 21, 26 September 1995, pp. 1542-1543. 


UNITED STATES OF AMERICA. Public Law No. 103-416 
of 25 October 1994, Immigration and Nationality Technical 
Corrections Act of 1994. (United States Statutes at Large, Vol. 
108, 1994, pp. 4305-4324.) 


This Act makes a number of mmor amendments to the 
Immigration and Nationality Act. Among other things, it 
amends Section 301 of the Immigration and Nationality Act to 
provide for the equal treatment of women and men in conferring 
citizenship to children born outside the United States. The Act 
also contains provisions relating to the following the 
naturalization of children born outside the United States to 
United States citizens, the reacquisition of United States 
citizenship by former citizens, intent to reside permanently in 
the United States after naturalization, terminology relating to 
expatriation, administrative and judicial determinations relating 
to loss of citizenship, cancellation of United States passports and 
consular reports of birth, a report to be prepared on the 
citizenship of foreigners legalized under Sections 245A and 210 
of the Immigration and Nationality Act, and expansion of the 
waiver of the government knowledge, United States history, and 
English-language requireznents for naturalization. 


ZAMBIA. Edith Zewelani Nawakwi v. The Attorney-General, 
1990, High Court (Case 1990/HP/1724). 
(Zambia Law Journal, Vol. 21-24, 1992, p. 94.) 


The appellant challenged the validity of a government 
requirement that a mother obtain the consent of the father of her 
children for her to have them included in her passport or for 
them to be able obtain their own passports. She claimed that 
this requirement discriminated unfairly on ground of sex. The 
High Court of Zambia agreed, ruling that, by asking for a 
father's letter of consent, the Government had created a situation 
where the father has more say over the affairs of a child than the 
mother. It found the requirement unjustified from any angle and 
discriminatory against mothers on no other basis than that they 


630 Employment of Women 137 


are females. The Court stated that a mother has as much 
authority over the affairs of her children as their father does and 
held that "Zambia has to accord every mother of a child, single 
or married, the same powers that the father enjoys." It also 
made a declaration that a single-parent family headed by a male 
or female is a recognized family unit in Zambian society. 


ZIMBABWE.  Rattigan and Others v. Chief Immigration 
Officer, Zimbabwe, and Others, 13 June 1994, Supreme Court 
(South Africa Law Reports, April 1995, pp. 182-196.) 


husbands, challenged the refusal of the Government to grant 
their husbands permanent resident permits so that the husbands 
could live in Zimbabwe with their wives. It was the policy of 


Zimbabwe, or was retired and had sufficient means to support 
himself and his family in Zimbabwe. In contrast, no such 
requirements applied to the foreign wives of Zimbabwe citizens. 
The plaintiffs claimed that this policy violated their rights under 
the Zimbabwe Constitution to freedom of movement. The 
Supreme Court of Zimbabwe upheld this claim. It ruled that, 
under the Constitution, no person may be deprived of the right to 
move freely throughout the country, the right to reside in any 
part of the country, the right to enter and leave the country, and 
immunity from expulsion from the country. It concluded that the 
Governments policy, in effect, undermined and devalued the 
protection to freedom of movement accorded to each of the 
wives as a member of a family unit. In its decision, the Court 


“inherent command" lying at the very heart of marriage. 


NOTE: In Salem v. Chief Immigration Officer, Zimbabwe, and 
Another, this ruling was enlarged to rule that the foreign 
husband of a Zimbabwean citizen has a right to be employed in 
Zimbabwe. See South Africa Law Reports, No. 4, 1995, p. 280. 
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UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/167. Improvement of the status of women in the 
Secretariat, 23 December 1994. (Readex United Nations Index, 
Document No. A/RES/49/167.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 630. Among other things, this 
Resolution urges increased employment of women within the 
United Nations Secretariat, elimination of discrimination with 
respect to family responsibilities, and prevention of sexual 
harassment. 
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UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/168. Violence against women migrant workers, 22 
December 1995. (Readex United Nations Index, Document No. 
A/RES/50/168.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 630. 


NOTE: On 23 December 1994, the General Assembly adepted a 
similar resolution. See Resolution No. 49/165. — V-olence 
against women migrant workers (Document No. A/RES/4£/165). 


UNITED NATIONS. INTERNATIONAL LAEOUR 
ORGANIZATION. Nightwork (Women)  Convzntion 
(Revised), 1948 (No. 89). (ILOLEX database.) 


The following countries ratified this Convention in 1991-1993: 
a) Bosnia and Herzegovina, 2 June 1993; b) Czech Repubtic, 1 
January 1993; c) Slovakia, 1 January 1993; d) Slovenia, 29: May 
1992; and e) The former Yugoslav Republic of Macedonia, 17 
November 1991. 


UNITED NATIONS. INTERNATIONAL LABOUR 
ORGANIZATION. Equal Remuneration Convention, 1951 
(No. 100). (ILOLEX database.) 


The following countries ratified this Convention in 1990-1994: 
a) Azerbaijan, 19 May 1992; b) Bosnia and Herzegovina, 2 J me 
1993; c) Burundi, 25 June 1993; d) China, 2 November 1990. e) 
Croatia, 8 October 199]; f) Grenada, 25 October 1994; g) 
Kyrgyzstan, 31 March 1992; h) Latvia, 27 January 1992- 1) 
Lithnania, 26 September 1994; j) Slovakia, 1 January 1993, k) 
Slovenia, 29 May 1992; 1) Sri Lanka, 1 April 1993; m) 
Tajikistan, 26 November 1993; and n) The former Yugossv 
Republic of Macedonia, 17 November 1991. 


UNITED NATIONS. INTERNATIONAL LABOUR 
ORGANIZATION. Discrimination (Employ-ment ard 
Occupation) Convention, 1958 (No. 11). (ILOLEX database.) 


The following countries ratified this Convention in 1991-1993: 
a) Armenia, 29 July 1994; b) Azerbaijan, 19 May 1992; c) 
Bosnia and Herzegovina, 2 June 1993; d) Burundi, 25 Jur 
1993; e) Croatia, 8 October 1991; f) Czech Republic, 1 Januar: 
1993; g) El Salvador, 15 June 1995; h) Kyrgyzstan, 31 Marca 
1992; i) Latvia, 27 January 1992; j) Lithuania, 26 Septembe- 
1994; k) Slovakia, 1 January 1993; 1) Slovenia, 29 May 1992. 
m) Tajikistan, 26 November 1993; n) The former Yugoslax 
Republic of Macedonia, 17 November 1991; and o) Uzbekistan. 
13 July 1992. 


UNITED NATIONS. INTERNATIONAL LABOUR 
ORGANIZATION. Workers with Family Responsibilities 
Convention, 1981 (No. 156). (ILOLEX database.) 


The following countries ratified this Convention in 1990-1995: 
a) Australia, 30 March 1990; b) Bosnia and Herzegovina, 2 June 
1993, c) Chile, 14 October 1994; d) Croatia, 8 October 1991; e) 
Ethiopia, 28 January 1991; f) Guatemala, 6 January 1994; g) 
Guinea, 16 October 1995; h) Japan, 9 June 1995; i) Slovenia, 29 
May 1992; and j) The former Yugoslav Republic of Macedonia, 
17 November 1991. 


COUNCIL OF EUROPE. Schmidt v. Germany, 18 July 1994, 
European Court of Human Rights. (European Human Rights 
Reports, 1994, pp. 513-533.) 


Under a German regional law, male residents were required to 
serve as firemen or pay a fee to be exempted. Because there 
was no such requirement placed on women, the applicant 
claimed that the regional law constituted impermissible 
discrimination on the basis of sex in violation of Article 14 
(freedom from discrimination) of the European Convention on 
Human Rights, in conjunction with Article 4(3Xd) (freedom 
from being subjected to forced labour unless such labour forms a 
part of normal civil obligations). The European Court of Human 
Rights ruled that compulsory fire service constituted a "normal 
civic obligation" within the meaning of Article 4(3\d) and as 
such was permissible. It also ruled, however, that the difference 
of treatment of the applicant due to his sex constituted 
States were allowed a margin of appreciation in deciding 
whether different treatment of the sexes was permissible, it 
concluded that it did not need to decide whether it was 
justifiable to treat the sexes differently with respect to fire 
service. It noted that, because there were enough men who were 
willing to volunteer for fire service, the only effective duty 
placed on the applicant was the duty to pay a fee, with respect to 
the imposition of such a financial burden, a difference in 
treatment was not justified. It awarded the applicant 
reimbursement for the fee plus costs and expenses. 


NOTE: On 22 February 1994, the European Court of Human 
Rights ruled that Swiss law, which allowed a married woman to 
use her surname before her family name if the family name was 
the husband's but denied a married husband the same right if the 
family name was the wife's was in violation of Arücle 14 
(freedom from discrimination, including discrimination on the 
basis of sex) of the European Convention on Human Rights, 
taken together with Article 8, which provides that every person 
has a right to respect for his private and family life. The Court 
rejected arguments that principles of family unity and tradition 
did not constitute reasonable and objective grounds justifying a 
difference in treatment. See Burghartz v. Switzerland 
(European Court of Human Rights Reports, Vol. 18, 1994, p. 
101). 


On 24 June 1993, the European Court of Human Rights ruled ` 
that the applicant female employee was the victim of a breach of 
Article 14 of the European Convention on Human Rights 
(freedom from discrimination, i discrimination on the 
basis of sex), taken together with Article 6(1) (the right to a fair 
trial), as the assumption that a woman gave up work after having 
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& baby had been the sole basis of the reasoning of the judgment 
of a Swiss court denying her invalidity pension benefits. It 
concluded that the Swiss court had introduced a difference in 
treatment based on the ground of sex alone, which difference 
had no reasonable and objective justification. See Schuler- 
Zgraggen v. Switzerland (European Human Rights Reports, Vol. 
16, 1993, p. 405). 


EUROPEAN UNION. Kalancke v. Freie Hansestadt Bremen, 
17 October 1995, European Court of Justice. (Common Market 
Law Reports, No. 1, 1996, pp. 175-195.) 


The question before the European Court of Justice in this case 
was the validity under European Union law of legislation of the 
German state of Bremen providing that, where male and female 
candidates shortlisted for appointment or promotion as city 
to be given preference if they were under-represented in the post 


concerned. Under-representation was deemed to exist if women 


did not make up half of those persons currently employed in the 
category of position. The Court ruled that the Bremen 
legislation violated Directive 76/207 on the implementation of 
the principle of equal treatment of men and women in 
employment, which provides that there shall be no 
discrimination whatsoever on grounds of sex either directly or 
“indirectly by reference in particular to marital or family status. 
Although the Court noted that Directive 76/207 contains 
provisions authorizing States to adopt measures to promote 
equal opportunity for men and women, in particular, by 
removing existing inequalities that affect women's opportunities, 
it concluded that a law that guarantees women absolute and 
unconditional priority for appointment or promotion goes beyond 
promoting equal opportunities and oversteps the limits of this 
exception. 


NOTE: On 19 October 1995, the Court ruled that a national law 
(United Kingdom) that provides that women between the ages of 
sixty and sixty-four are exempt from paying charges for drugs 
and appliances, but that men are exempt only over the age of 
sixty-five, violates Article 7(1 Xa) of Council Directive 79/7 on 
the progressive implementation of the principle of equal 
treatment for men and women in matters of social security, 
despite the fact that there are different retirement ages for men 
and women. See The Queen v. Secretary of State for Health, ex 
parte Cyril Richardson (European Current Law, January 1996, 
Item No. 50, p. 24). 


EUROPEAN UNION.  Habermann-Beltermann v. Arbeiter- 
wohlfahrt, Bizirksverband, 5 May 1994, European Court of 
Justice. (Common Market Law Reports, No. 2, 1994, p. 681.) 


This case involved the termination of the employment contract 
for night work of a woman who, after taking up her position, 
discovered that she was pregnant. The contract was terminated 
on the ground that German legislation prohibits night work by 
pregnant women, thus rendering the contract void. On referral 
from the Labour Court in Regensburg, Germany, the European 


` 


\ 
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Court of Justice ruled that such abrogation of a contract was 
incompatible with provisions of Council Directive 76/207 on the 
implementation of the principle of equal treatment for men and 
women in employment It held that the termination of a 
woman's employment contract without a fixed term on account 
of her pregnancy, whether by annulment or avoidance, cannot be 
justified on the ground that a national statutory prohibition on 
woman from temporarily carrying out her duties. 


NOTE: On 3 February 1994, the Court ruled that provisions of 
the same Directive precluded a State (Belgium), which, by law, 
precluded night work for both men and women, from 
maintaining systems of derogations from the preclusion that 
differ on the basis of sex. See Office National de l'Emploi v. 
Minne (Current Law, June 1994, Item No. 466, pp. 108-109). 


On 14 July 1994, the Court ruled that, under Directive 76/207, 
the dismissal of a woman on the grounds of her pregnancy 
cannot be justified, even though she was initially recruited to 
replace ancther employee during maternity leave and found 
herself to be pregnant shortly thereafter. See Webb v. Emo Air 
Cargo (U.K.) Limited (Common Market Law Reports, No. 2, 


. 1994, pp. 729-744). 


On 31 May 1995, the Court held that the mere finding that, in a 
piece-work pay scheme, the average pay of a group of workers 
consisting of primarily women carrying out one type of work is 
appreciably lower than the average pay of a group of workers 
consisting of primarily men carrying out another kind of work to 
which an equal value has been attributed does not establish that 
there is discrimination with respect to pay in violation of Article 
119 of the Treaty of Rome and Directive 75/117 on equal pay. 
The Court also held, however, that, if there is a fixed element of 
iar ea og ris tin Ni bape dic dn 
workers concerned, the burden may be on the employer to prove 
that the differences are not due to sex discrimination. See 
Specialarbeijderforbundet i Danmark v. Dansk Industrie 
(European Current Law, August 1995, Ttem No. 36, p. 17). 


On 1 January 1995, the Court held that denying part-time 
employees (largely women) a supplement (for working for more 
hours than prescribed in their contract) that was paid to full-time 
employees for working overtime was not in violation of Article 
119 and Directive 75/117. The Court noted that the part-time 
employees were entitled to the supplement if they worked for 
more hours than normal full-time workers. See Helmig v. Stadt 
Lengerich (Current Law Yearbook, 1995, Item No. 2049, pp. 
576-577). 


On 28 September 1994, the Court ruled that denial of 
membership in occupational pension schemes to married women 
and women who worked part-time constituted sex discrimination 
in violation of Article 119. The case involved claims relating to 
denial of membership before the national law (Netherlands) was 
amended to permit such membership. See Vroege v. NCIX 
Instituut voor Volkshuisvesting BV and Stichting Pensioenfonds 
NVIV (Common Market Law Reports, No. 1, 1995, pp. 881- 
921). 
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On 6 December 1994, the Court ruled that the validity cf a legal 
provision prohibiting a single parent from deducting trom her 
income child care costs for the purpose of obtaining a family 
credit (an income-related benefit awarded in order to 
supplement the income of low-paid workers who are responsible 
for a child) falls within the scope of Council Directive 78/207 on 
the implementation of the principle of equal treztment in 
employment. The argument of the single parent who sought to 
make such & deduction was that the policy consituted a) 
discrimination against single parents since it was zesier for 
couples to arrange their working hours so that one of t em could 
look after any children, and b) discrimination on the bess of sex 
since most single were women. See Alfecyers v. 
Adjudication: Officer (Current Law Yearbook, 1995, Tiem No. 
2046, pp. 574-575). 


AUSTRALIA. Social Security Legislation Amendment Act 
(No. 2) 1994 (Act No. 109 of 1994), 12 July 1994. (Acts of the 
Parliament af the Commonwealth of Australia, 1994, 1:& p.) 


Among other things, this Act raises the pensionable age for 
women born after 1 January 1949 from sixty to sixty-f ve. The 
Act also raises the pensionable age for women born befare this 
date and after 1 July 1935 on a sliding scale between sixty and 
sixty-five, depending on the date of birth. 


AUSTRALIA. Sex Discrimination Amendment Act 1295 (Act 
No. 165 of 1995), 16 December 1995. (Australasian Legal 
Information Institute database. ) 


This Act amends Australia's Sex Discrimination Act 1984 to 
add a prohibition against discrimination on the sis of 
"potential pregnancy." "Potential pregnancy” is define] by the 
Act to mean the following: "a) the fact that the woman 5 or may 
be capable of bearing children; b) the fact that the women has 
expressed a desire to become pregnant, or c) the fact that the 
woman is likely, or is perceived as being likely, to tecome 
pregnant" The Act also amends the definition of discrim-nation 
on the basis of sex as follows: "For the purposes of th=s Act, a 
person (the 'discriminator) discriminates against anothe person 
(the ‘aggrieved person") on the ground of the sex of the azgrieved 
person if the discriminator imposes, or proposes to impose, a 
condition, requirement or practice that has, or is likely 1c have, 
the effect of disadvantaging persons of the same se» as the 
aggrieved person." Definitions of discrimmation on the g-ounds 
of marital status and pregnancy or potential pregnancy are 
similarly rewritten. The Act inserts new sections creating a 
defence of reasonableness in cases of indirect discrircimation. 
The reasonableness of an imposed condition, requirenent, or 
practice will te determined on the basis of the following. among, 
other things: "a) the nature and extent of the disacvantage 
resulting from the imposition, or proposed imposition. of the 
condition, requirement or practice, and b) the feasiliiity of 
overcoming or mitigating the disadvantage; and c) whecher the 
disadvantage is proportionate to the result sought by the person 
who imposes, or proposes to impose, the condition, requirement 
or practice." The Act authorizes special measures for the 


purpose of achieving substantive equality between men and 
women, people of different marital status; women who are 
pregnant and people who are not pregnant, and women who are 
potentially pregnant and people who are not potentially 
pregnant. 


NOTE: On 16 December 1995, Australia enacted the Industrial 
Relations and Other Legislation Amendment Act 1995 (Act No. 
168 of 1995). This Act deals with referrals of determinations as 
to sex discrimination to the Tribunal established under the 
Defence Act 1903. 


AUSTRALIA, QUEENSLAND. Industrial Relations Reform 
Act 1994 (Act No. 12 of 1994), 30 March 1994. (Acts of the 
Parliament of Queensland, 1994, pp. 379-606.) 


This Act amends Queensland's Industrial Relations Act 1990 
to insert new provisions on equal remuneration for equal value 
and parental leave. These provisions are reproduced in the 
Appendix to this volume under Section 630. 


AUSTRIA. Federal Law of 1995 amending the Maternal 
Protection Law of 1979 and the Parental Leave Law. 
(Bundesgesetzblatt für die Republik Osterreich, No. 137, 30 
June 1995, Item No. 434, pp. 6263-6267, as summarized, in 
part, in International Digest of Health Legislation, Vol. 47, No. 
1, 1996, p. 69.) 


The principal effect of Article 1 (Amendment of the Maternal 
Protection Law) of this Law is to insert in Division II the 
following new sections: 2a (Notification, evaluation, and 
prevention of hazards: employers duties}, 2b (Measures to be 
taken in the event of hazards), 4a (Occupations prohibited for 
breast-feeding mothers), and 8a (Possibilities for rest). Section 
2a provides that an employer is required to evaluate the danger 
that work conditions may present to a pregnant or nursing 
woman and possible ‘harmful consequences affecting the 
pregnancy or the nursing child. It sets forth a list of specific 
factors that must be evaluated. Section 2b provides that, if it is 
judged that work conditions present a danger to the safety or 
health of the pregnant or mursing mother or entail possible 
harmful consequences for the pregnancy or the nursing child, the 
employer must preclude this danger. If this is not possible or 
the employer or employee does not agree, the employer must 
transfer the employee to another position. If there is no other 
position, the employee is exempt from working. Section 4a 
provides that, upon their return to work, breast-feeding mothers 
are to inform their employer that they are breast-feeding and, at 
the latter's request, are to present a certificate to this effect 
issued by a physician or a child welfare clinic. Under Section 
8a, pregnant women and breast-feeding mothers employed in 
workshops or on construction sites are to have tbe possibility of 
lying down and resting under appropriate conditions. The Law 
amends the Parental Leave Law to add a new Section lla 
providing that the rights that the worker has under the Law 
cannot be eliminated or narrowed by means of a collective 
contract. 


NOTE: This Law was enacted to implement provisions of the ' 


Federal Law on the Internal Protection of Employees enzcted in 
1994. Section 6(4) of that Law provides that women employees 
may not be employed in work that, because of its natire, may 
produce a specific danger to women, or may be so employed 
only under conditions or with restrictions that are appropriate to 
preclude this special danger. See Bundesgesetrblatt, No. 135, 
17 June 1994, Item No. 450, pp. 3785-3850. 


AUSTRIA. Ordinance of 1995 of the Minister of Science, 
Research, and Art on measures to promote women in the sphere 
of action of the Federal Ministry of Science, Research, and Art. 
(Bundesgesetzblatt für die Republik Osterreich, No. 74, 31 
March 1995, Item No. 229, pp. 3631-3636.) 


This Ordinance provides that women will be considered 
underrepresented in the departments of the Ministry of Science, 
Research, and Art when women amount to fewer tham 40 per 
cent of the workforce. Departments are required tc remedy 
under-representation by giving preference in emplorment to 
women who are as qualified as their most qualified male 
competitors until the women equal 40 per cent of the workforce 
and by giving preference to women in further educetion and 
training measures. Further provisions of the Ordmence deal 
with the formulation of personnel plans, selection procedures, 
the duty to equalize the value of work carried out by wemen and 
men within the various disciplines under the jurisdiction of the 
Ministry, with women being credited for interdisciplinary 
accomplishments and accomplishment outside of the university 
setting, the promotion of further training for women; the 
incorporation of the provisions of the Federal Ecuality of 
Treatment Law and this Ordinance in budget planning, the duty 
to increase the percentage of women who are members of 
commissions, the duty to promote child care for workers of both 
sexes, the duty to provide information about legal provisions in 


NOTE: On 3 March 1994, the Constitutional Court 5f Austria 
ruled that provisions of the Federal Equality of Treatment Law 
relating to equal pay between the sexes were unconstitutional 
because they infringed on the principle of legalty. The 
provisions in question authorized the granting of federal funds 
for the promotion of projects under the Law onlr to those 
enterprises that were in compliance with rules set forth by a 
Commission established by the Law. The Court ruled that these 
provisions infringed on the principle of legality because they 
contained no procedures by which an enterprise cou! appeal a 
refusal to grant funds (based solely on expert opinioa provided 
to the Commission). See Bulletin on Constitutional Case Law, 
No. 1, 1994, p. 7. 


BELGIUM. Royal Order of 9 March 1995 organizing the 
protection of staff members against sexual harassment in the 
workplace within the administration and other departments of 
the federal public ministries, as well as in certam public interest 
organizations. (Moniteur belge, 6 April 1995, pp. 8622-8624.) 
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This Order defines "sexual harassment" as any form of verbal, 

non-verbal, or physical behaviour of a sexual nature that the 
person engaging in the guilty behaviour knows or should know 
affects the dignity of women and men in the workplace. The 
Order provides that staff members have the right to be treated 
with dignity and that sexual harassment in the workplace will be 
neither allowed nor tolerated. Staff members are required to 
abstain from committing all forms of sexual harassment in their 
relations with superiors, colleagues, and inferiors, as well as 
with respect to persons using their departments. Within three 
months oi the entry into force of this Order, all ministries and 
organizations subject to the Order are required to establish a 
Department of Trust (service de confiance) staffed with persons 
whose responsibility it is to provide advice and assistance to 
Staff members who are subjected to sexual harassment and to 
contribute to the resolution of the problem in a formal or 
informal way. Any act of sexual harassment in the workplace 
committed by a staff member appointed according to statute may 
give rise to disciplinary proceedings and disciplinary penalties, 
in conformity with the provisions applicable to such staff 
members. Any such act committed by a staff member hired on a 
contractual basis may give rise to penalties in conformity with 
the provisions of the labour contract and of the Law of 3 July 
1978 relating to labour contracts. Further provisions cf the 
Order deal with the composition of the Department of Trust, 
among other things. 


BELGIUM. Law of 3 April 1995 amending certain provisions 
on the protection of maternity. (Moniteur belge, 10 May 1995, 
as reproduced in Bulletin usuel des lois et arrétés, No. 9, 1995, 
Item No. 448, pp 609-611.) 


This Law amends the Labour Law of 16 March 1971 with 
respect to the protection of pregnant and nursing women in the 
workplace. Major provisions are reproduced in the Appendix to 
this volume under Section 630. The Law does the following, 
among other things: a) allows a pregnant woman to take paid 
time off from work for medical examinations if such 
examinations cannot be carried out during non-work hours, b) 
increases protections for pregnant women and nursing mothers 
from risks caused by exposure to specific agents and from night 
work, and c) requires women who have given birth and who 
have been subject to protective measures set forth in the Labour 
Law to undergo a medical examination when they re:um to 
work. 


NOTE: A Law of 3 April 1995 amends Article 40 of the Labour 
Law to provide that an employer who dismisses a worker during 
pregnancy ot maternity leave for a reason related to pregnancy or 
childbirth or for no reason must pay the worker compensation 
equal to six months gross salary, without prejudice to any other 
compensation due the worker in cases of termination of the 
labour contract See Moniteur belge, 10 May 1995, as 
reproduced in Bulletin usuel des lois et arrêtés, No. 6, 1995, 
Item No. 449, pp. 611-612. 


A Royal Order of 2 May 1995 implements provisions of the 
Labour Law relating to workplace conditions that present a risk 
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to the health of pregnant and nursing women. Under the Order, 
an employer is required to evaluate such conditions, te record 
the results of the evaluation in a report; if risks are found, to set 
forth in the report the measures that the employer will adopt in 
order to prevent such risks, and to adopt these measures. A non- 
exclusive list of risks is provided in Annexes I and I to the 
Order. Further provisions of the Order deal with -nedical 
examinations of pregnant and nursing mothers who are found to 
be at risk and recommendations made by physicians after 
examination of such workers, among other things. See Moniteur 
belge, 18 May 1995, as reproduced in Bulletin usuel des lois et 
arrétés, No. 10, 1995, Item No. 546, pp. 785-787. 


A Royal Order of 10 February 1994 sets forth circumstances 
under which the post-natal rest period can be prolongec. See 
Moniteur belge, 6 May 1994, as reproduced in Bulletin us sel des 
lois et arrétés, Nos. 9-10, 1994, Item No. 364, pp. 765-765. 


CANADA. Employment Equity Act of 15 December 1995 
(Chapter E-5.401 of the consolidated Canadian statutes). 
(Department of Justice of Canada Website.) 


The purpose of this Law is "to achieve equality m the 
workplace so that no person shall be denied employment 
opportunities or benefits for reasons unrelated to ability and, in 
the fulfillment of that goal, to correct the conditions of 
disadvantage in employment experienced by women, aboriginal 
peoples, persons with disabilities and members of visible 
minorities by giving effect to the principle that emplo-«ment 
equity means more than treating persons in the same wzy but 
also requires special measures and the accommodation of 
differences." The Act requires every employer "to implement 
employment equity by a) identifymg and  elimirating 
employment barriers against persons in designated group: that 
result from the employer's employment systems, policiee and 
practices that are not authorized by law, and b) instituting such 
positive policies and making such reasonable accommodrtions 
as will ensure that persons in designated groups achieve a 
degree of representation in each occupational group ir the 
employer's workforce that reflects their representation in i) the 
Canadian workforce, or ii) those segments of the Canedian 
workforce that are identifiable by qualification, eligibiliry or 
geography and from which the employer may reasonably be 
expected to draw employees " Further provisions of the Decree 
deal with employers to whom the Act applies, measures that an 
employer is not required to adopt, seniority rights, employment 
barriers, analysis and review that an employer is require to 
make, employer equity plans that employers are required to 
draw up, numerical goals, implementation of employment ecuity 
plans, consultation with employee representatives, reccrds, 
yearly reports that must be submitted by employers, compliance 
audits, non-compliance, compliance orders made by the 
Canadian Human Rights Commission, reviews of orders br an 
Employment Equity Tribunal, Tribunal powers and orcers, 
enforcement of Tribunal orders by the Federal Court, procedares 
before Tribunals, and assessment of monetary penalties, among 
other things. Major provisions of the Law are reproduced in the 
Appendix to this volume under Section 630. 


NOTE: On 10 November 1995, the province of Ontario enacted 
the Labour Relations Act 1995 (Chapter 1 of 1995). Under 
Section 54 of the Act, collective agreements "must not 
discriminate against any person if the discrimination is contrary 
to the Ontario Human Rights Code or the Canadian Charter of 
Rights and Freedoms." See Statutes of Ontario, Part 1, 1995, 
pp. 1-136. 


CHINA. Labour Law of 5 July 1994. (Xinhua Domestic 
Service, 5 July 1994, as translated in Foreign Broadcast 
Information Service, Document No. FBIS-CHI-94-138, 19 July 
1994, pp. 18-26.) 


Major provisions of this Law are reproduced in the Appendix 
to this Volume under Section 630. They deal with the 
prohibition of discrimination on the basis of sex, nationality, 
race, or religion; the equal rights of women to employment; the 
employment of minors, the prohibition against terminating the 
employment of a pregnant woman or nursing mother, equal 
wages for equal work, special protection for women workers and 
minors, maternity benefits (not less than 90 days' leave), the 
provision by the State of social insurance covering retirement, 
sickness, and childbirth, among other things; and penalties. 


NOTE: On 2 February 1994, Guangdong Province promulgated 
Provisions on the Protection of Labour Rights and Interests of 
Enterprise Staff and Workers. Among other things, these 
Provisions enumerate the rights of staff and workers in 
enterprises and institutions in Guangdong with respect to mater- 
nity benefits. See China Law & Practice, 11 April 1994, p. 12. 


CHINA. . BELIING. Regulations of May 1994 to protect 
women's rights. (Xinhua General Overseas New Services, 26 
May 1994, Item No. 0526043, 1 p.) 


In May 1994, the Standing Committee of the Beijing 
Municipal People’s Congress issued a new set of Regulations to 
implement the national Law on the protection of women's rights 
and interests. The Regulations consist of fifty-three articles and 
deal with the issues of women's political rights, rights in culture 
and education, work rights and mterests, rights in marriage and 
the family, and legal liabilities. Among other things, the 
Regulations provide the following: a) except in special cases, no 
employer may refuse to hire women; b) no enterprises may 
discriminate against women while carrying out labour reform 
and transforming their "operational mechanism," and c) no 
hotels, dance halls, bars, cafes, or beauty shops may facilitate 
prostitution or provide sex services. The Regulations also ban 

and mistreating female members of a family, 
the abduction, kidnapping, selling, and buying of women; and 
prostitution. The Regulations specify the names and duties of 
agencies in charge of protecting women's rights. 


NOTE: On 22 July 1994, Guangdong Province promulgated 
Provisions on the People's Republic of China Protection of the 
Rights and Interests of Women Law. The Provisions deal with 


the areas of employment, education, housing, labour, and 


on? 


disposal of property. See China Law & Practice, Vol. 8, No. 7, 
29 August 1994, p. 11. 


COTE D’IVOIRE. Law No. 95-15 of 12 January 1995, the 
Labour Code. (Journal Officiel de la République de Cóte 
d'Ivoire, No. 8, 23 February 1995, pp. 153-177.) 


Major provisions of this Code relating to the following are 

reproduced in the Appendix to this volume under Section 630: 
non-discrimination an the basis of sex, age, national origin, race, 
religion, political or religious opinion, social origin, or 
membership or non-membership in a union; the employment of 
women, children, and youth; labour protection for pregnant 
women; maternity benefits, pay equity, situations in which an 
employer is required to provide housing and food to a worker 
and his or her family, health services for workers, including 
examinations, the right of married women and children to jom 
unions without the consent of family members; and penalties for 
violation of the provisions of the Code. 


CROATIA. Presidential Decree No. 01-95-1037/1 of 1 June 
1995 promulgating the Law concernmg labour. (Narodne 
novine, No. 38, 1995, Item No. 758, pp. 1176-1210, as 
translated in International Digest of Health Legislation, Vol. 47, 
No. 1, 1996, pp. 70-71, and supplemented by Yearbook of 
Polish Labour Law and Social Policy, Vol. 6, 1994, p. 131.) 


Major provisions of the Law concerning labour are reproduced 
in the Appendix to this volume under Section 630. They relate 
to the following: the employment of minors, jobs that are 
prohibited to minors, the prohibition of discriminatian on the 
basis of age or physical or mental disability, the prohibition of 
overtime work for minors, pregnant women, mothers with 
children under the age of three, and single parents with children 
under the age of six, the prohibition of night work for women 
and minors, the prohibition of inequality of treatment of 
pregnant women; maternity leave (from 45 days before the 
expected date of delivery to the end of the first year of the child's 
life); reduced working time for parents, adoption leave; breaks 
for mothers to breast-feed children; and parental leave until a 
child reaches the age of three. 


EL SALVADOR. Decree No. 859 of 21 April 1994, 
Amendments to the Labour Code. (Diario Oficial, Vol. 323, 
No. 87-bis, 12 May 1994, pp. 3-13.) 


Major provisions of this Decree relating to equality of 
opportunity, the prohibition of discrimination on the basis of 
sex, race, age, colour, religion, political opinion, and national or 
social origin; the employment of minors, pay equity, right to 
leave in case of illness resulting from pregnancy, and the right to 
interrupt work to nurse a child are reproduced in the Appendix 
to this volume under Section 630. In addition, the Decree 
deletes Article 111 of the Labour Code, which authorized a 
woman worker working with the public who became pregnant to 
be transferred to a different job, either at her own request or that 
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of her employer. 


ESTONIA. Working and Rest Time Act of 15 December 1993. 
(Riigi Teataja, Part I, No. 2, 1994, p. 12, as translated in 
Estonian Legislation in Translation, No. 11, November 1997, 
pp. 75-95.) 


Major provisions of this Act are reproduced in the Appendix 
to this Volume under Section 630. These relate to the working 
hours of minors, restrictions on overtime work and night work 
for minors, pregnant women, and women raising a disabled 
child or a child under fourteen years old; the right of these 
categories of workers to refuse to work overtime, the right of 
pregnant women and women raising a disabled child or a child 
under fourteen years old to work part time; the right of a woman 
with a child under the age of one and one-half to be granted 
additional breaks to feed the child; and the right of a parent or 
guardian of a disabled child to one additional paid day off per 
month. 


NOTE: This translation takes into consideration amendments 
made through the Act of 16 January 1995 (Riigi Teataja, Part I, 
No. 12, 1995, p. 120). 


ESTONIA. Wages Act of 26 January 1994  (Riigi Teataja, 
Part I, No. 11, 1994, p. 154, as translated in Estonian 
Legislation in Translation, No. 12, December 1997, pp. 9-35 ) 


This Act, among other things, provides as follows with respect 
to wages: a) it is prohibited to increase or reduce wages on the 
grounds of an employee's sex, nationality, colour, race, native 
religion, or political or other opinion; b) it is prohibited to 
reduce wages on the grounds of marital status or family 
obligations; c) during breaks prescribed by law for feeding a 
child, an employee shall receive his or her average wages, these 
wages shall be paid from state budget funds; and d) "alimony" 
may be deducted from an employees wages without the 
employees consent, pursuant to procedure, and to the extent 
provided by law. 


NOTE: This summary takes into consideration amendments 
made through the Act of 16 January 1995 (Riigi Teataja, Part I, 
No. 12, 1995, p. 120). 


FINLAND. Law of 8 July 1992 (No. 624 of 1992) amending 
the Law on the equality of women and men. (Finlands 
fürfattringssamling, No. 624, 13 July 1992, pp. 1795-1796, as 
summarized in Yearbook of Polish Labour Law and Social 
Policy, Vol. 4, 1993, p. 109.) 


This Law amends the Law on the equality of women and men 
to broaden the types of discrimination prohibited to include 
discrimination on the basis of pregnancy, parenthood, and family 
responsibilities. 1t also broadens the scope of the Law by 
making its provisions applicable to gender-based discrimination 
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against persons of the same sex, such as discrimination between 
two women on the ground of pregnancy. 


FRANCE. Decree No. 93-939 of 15 July 1993 publishing the 
exchange of letters (signed on 17 February and 12 March 1992) 
relating to the denunciation of International Labour Orgenization 
Convention No. 89 (revised in 1948) on night work by women 
employed in industry, adopted at San Francisco on 9 Ju: y 1948. 
(Journal officiel de la République francaise, 23 July 1993, pp. 
10378-10379.) 


This Decree announces the Government of France's 
denunciation of its ratification of the Convention referred to 
above. The Convention places restrictions on the night work of 


women employed in industry. 


FRANCE. FRENCH POLYNESIA. Order No. 27e of 29 
March 1994 setting forth the specific employment conditions 
applicable to women and young workers, as well as emp: 

that is dangerous or exceeds their strength and that -vorkers 
under eighteen years old and women are prohibited from 
carrying out. (Journal officiel de la Polynésie francaise, Vol. 
143, No. 15, 14 April 1994, pp. 657-661.) 


This Order sets forth the following: a) limits on the weight of 
materials that women and young workers can be requared to 
carry or move by various means of transport, b) jobs that women 
are prohibited from carrying out; and c) jobs that young vorkers 
are prohibited from carrying out. Women may be author zed by 
the Labour Inspector (on the opinion of a labour physician) to 
engage m the activities listed in b), although authorizatien may 
be withdrawn at any time. 


GABON. Law No. 3/94 of 21 November 1994, the _abour 
Code. (Journal Officiel de la République Gabonaise, Val. 37, 
No. 1, January 1995, pp. 1-39.) 


Major provisions of this Labour Code are reproduced in the 
Appendix to this volume under Section 630. They deal wath the 
following: the right to work, including the right of dmabled 
persons to work; the duty of the State to provide professional 
training, child labour, the equality of all workers regard ess of 
race, sex, colour, religion, political opinion, national orisin, or 
social origin; maternity benefits, retirement; the employment of 
foreigners, provisions of collective contracts relating to 3exual 
harassment and the working conditions of women and ch ldren; 
pay equity, the provision of housing and food to workers and 
their families who are required to change their residence: night 
work of women and children; working conditions for women; 
prohibition of the dismissal of pregnant women; and required 
health examinations for women and children. 


GERMANY. Act of 24 June 1994 to establish equality fcr men 
and women (Second Equality Act). (Bundesgesetzblatt, Part I, 


No. 39, 30 June 1994, pp. 1406-1415, as translated in Labour 


Law Documents, No. 2, 1995, pp. 15-25.) 


Major provisions of this Act are reproduced in the Appendix 
to this Volume under Section 630. The purpose of the Act is to 
bring about equality for men and women by affording women 
advancement under the Act with due attention to the precedence 
of suitability, capability, and occupational performance. The 
Act applies to workers in the federal administrative bodies of 
Germany, in federal corporations, establishments, and 
foundations under the public law, and in federal courts. The Act 
requires departments to issue every three years a plan for the 
advancement of women containing measures for increasing the 
proportion of women in the department. The Act prohibits jobs 
from being advertised as for men or women only, unless 
belonging to one sex or the other is an indispensable 
precondition for the job; requires departments with smaller 
numbers of women than men to increase the number of women; 
requires departments to encourage the further training of 
women, requies departments to adjust working hours for 
workers with family responsibilities requires departments to 
facilitate leaves of absence; prohibits discrimination against 
part-time workers and workers who take a leave of absence due 
to family responsibilities, requires departments with a regular 
staff of at least 200 to appoint a women's representative to 
promote and supervise the application of the Act m the 
department, authorizes women to submit complaints about 
violations of the Act; requires employers to protect employees 
from sexual harassment, and requires the Government to work 
towards establishing or maintaining equal participation of men 
and women on advisory boards. 


NOTE: On 5 May 1995, the Government approved an 
Ordinance on statistical information for the promotion of women 
in the public service. The Ordinance was issued under the 
above law and specifies the information that 1s to be collected 
about women employees in the public services. See 
Bundesgesetzblatt, Part I, No. 23, 16 May 1995, p. 606, as 
reproduced in Sammelblatt, No. 22, 2 June 1995, pp. 1049-1050. 


An Ordinance of 31 October 1994, issued to implement Section 
15(a) of the above Law, sets forth procedures for the selection of 
women's representatives. See Bundesgesetzblatt, Part I, No. 79, 
11 November 1994, p. 3359, as reproduced in Sammelblatt, No. 
49, 9 December 1994, pp. 3887-3890. 


On 31 March 1994, the government of the state of Saxony 
enacted a Law to Promote Women. The Law is applicable to 
public agencies, courts, and other establishments of a public law 
nature in Saxony. It calls for preferential consideration to be 
given to women in various areas and for the under 

ion of women to be dealt with. See Neue Justiz, No. 
6, 1994, p. 268. 


ICELAND. Act No. 28 of 27 March 2991 on equal rights of 
women and men. (Lagasafn, 1995, pp. 11-12, as summarized in 
the NATLEX database.) 


This Law provides that, in order to achieve equal nghts of 


women and men, temporary measures in favour of women are 
lawful if the intention is to improve their situation in the labour 
market In addition, pregnancy and childbirth are to be given 
special consideration. The Act also contains provisions relating 
to wages, the advertising of vacant positions, and equal rights to 
education and vocational training and sets forth the functions of 
the Council of Equal Rights. The Act repeals Act No. 65 of 
1985 with the same title. 


IRAN (ISLAMIC REPUBLIC OF). Act of 1995. (Ruznami- 
yi Rasmi [Official Gazette], No. 14621 of 1374.227, as 
summarized in Yearbook of Islamic and Middle Eastern Law, 
Vol. 2, 1995, p. 247.) 


This Act amends the Qualifications for the Appointment of 
Judges Act to provide that the head of the judiciary can appoint 
women who hold the indicated qualifications to a judicial rank 
"as counsellors or legal advisors in the Court of Administrative 
Justice and in the Special Civil Courts, as judges of 
investigation, in the offices of legal studies and drafting laws, in 
the Department of Guardianship for Minors, as counsellor in the 
Legal Department of the judiciary, and in other departments 
which have judicial positions." The amendment increases the 
categories of judicial positions to which a woman can be 
appointed. These categories had been restricted by the 
Qualifications for the t of Judges Act of 1982 
(Ruznami-yi. Rasmi, No. 10855 of 1361.2.12) and subsequent 
amendments to this Act in 1982 (Ruznami-yi Rasmi, No. 10987 
of 1361.8.24) and 1985 (Ruznami-yi Rasmi, No. 11655 of 
1363.12.7). See Yearbook of Islamic and Middle Eastern Law, 
Vol. 2, 1995, pp. 2452247. 


IRELAND. The Health Board v. B.C. and the Labour Court, 


19 January 1994, High Court. (irish Law Times, September 
1994, pp. 215-217.) 


The appellant was the employer of two male employees and 
one female employee involved in an incident of sexual 
harassment. The male employees had made lewd remarks to the 
female employee, touched her, and ultimately subjected her to a 
violent assault involving gross indecency. The appellant 
appealed the decision of an Equal Employment Officer and the 
Labour Court that the appellant was vicariously responsible for 
the sexual harassment because it had not taken all reasonable 
steps to prevent the harassment, although the appellant had 
adopted policy guidelines for dealing with sexual harassment, 
the Court found that the appellant hed not informed any of the 
employees of these guidelines. On appeal, the High Court 
reversed this decision. It held that the decisive issue was not 
whether the employer had taken all reasonable steps to prevent 
the harassment, but simply whether the male employees were 
acting within the scope of their employment when the sexual 
harassment occurred. It concluded that in no way could the 
actions of the male employees be envisaged as within their 
duties. 


NOTE: In Tate v. Minister for Social Welfare, the High Court of 
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Ireland ruled that the plaintiffs (married women) were entitled 
to have the same benefits paid to them as were paid to married 
men for the period of two years during which the Irish 
Government was in non-compliance with European 
Communities law on the equal treatment of men and women as 
regards social security. See Irish Law Reports Monthly, No. 1, 
1995, pp. 507-531. 


ITALY. Legislative Decree No. 566 of 9 September 1994. 
(Gazzetta Ufficiale, No. 232, 4 October 1994, as reproduced in 
La Legislazione Italiana, Vol. 51, Part I, 1994, pp. 3330-3332.) 


This Decree amends the penalty provisions of various laws 
dealing with the work of children and adolescents, mothers, and 
persons working at home. The Decree replaces criminal 
penalties in these laws with administrative penalties and is 
applicable to offences committed before the entry into forze of 
the Decree if penal proceedings have not been finalized by 
means of an irrevocable sentence or order. The Decree enters 
into force on 5 October 1994. 


JAPAN. Law No. 76 of 1993, 18 June 1993, the Part-Time 
Labour Law. (Japan Labor Bulletin, Vol. 33, No. 1, January 
1994, p. 3, and VoL 32, No. 9, September 1993, pp. 4-5.) 


This Law, which came into operation on 1 December 1993, is 
designed to improve the employment management of part-time 
workers. The Law defines part-time workers as “those who 
work shorter weekly scheduled hours than regular workers at the 
same establishments." The Law provides that employers 
"should" issue a document describing working conditions of 
part-time workers; "should" hear the views and opinions of those 
who represent the majority of part-time workers when necessary 
to establish or change rules of employment, and "should" select 
a person to manage the employment of part-time workers. The 
Law, however, contains no penal provisions with respect to 
employers who do not follow these rules. The Law also pro- 
vides that the Ministry of Labour can issue recommendations 
that employers improve the employment conditions of part-time 
workers and that the Government will "overhaul" the Law 
withm three years of its enforcement. Further, the Law creates 
the Short-Time Labour Assistance Centre in Tokyo. The Centre 
is to offer employers and part-tume workers information and 
counselling services, to conduct training projects for part-time 
workers, and to do study and research on part-time workers. 


NOTE: Ordinance No. 34 of the Ministry of Labour of 19 
November 1993, issued to enforce Law No. 76, provides that 
employers shall appoint part-time employment managers. See 
Legislative Information, No. 5, 1994, p. 5. 


An Ordinance of the Ministry of Labour of 11 March 1994 
amends the Regulations on Labour Standards for Women No. 3 
of 1986, issued under the Labour Standards Law (Law No. 49 of 
1947), to raise the maximum number of weekly hours of 
overtime for women from six to nine. The yearly limit remains 
unchanged by the Ordinance (140 hours), and the Ordinance 
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does not apply to a number of categories of professionals. 
Almost twice as many women as men are part-time wwrxers in 
Japan. 


KUWAIT. Act No. 56 of 14 August 1995 to amend Stbzection 
5 of Section 17 of the Social Insurance Act promulgated by 
Order No. 6] of the Amir. (Kuwait Al Yawm, Vol. 221, Ho. 41, 
27 August 1995, pp. 1-2, as summarized m the MATLEX 
database.) 


This Act amends Section 17(5) of the Social Insurance Act to 
provide that married, divorced, and widowed womer with 
children are eligible for a full pension after fifteen -ears of 
contributory service without having to meet any minimum age 
requirement for retirement. 


LAO PEOPLE'S DEMOCRATIC REPUBLIC. Decree No. 
2A/PR of 21 April 1994 promulgatmg Act No. 002/NA of 14 
March 1994 concerning labour. (Labour Law Documeats, No. 
3, 1994, pp. 44-58.) 


Major provisions of this Decree relating to the follovimg are 
reproduced in the Appendix to this volume under Section 630: 
prohibition of discrimination on the basis of sex, race, r2Bgion, 
colour, political opinion, or social status, the employment of 
foreign workers, prohibition of the termination of a Jabour 
contract of a pregnant woman or a woman who has given birth 
withm the last nine months, work that women are prchibited 
from performing, restrictions on the types of work that woman 
are to perform during pregnancy and child care (six :ronths 
following delivery), maternity leave (ninety days with normal 
salary, forty-two days of which must be taken after delivery), 
required daily breaks for women to nurse or care fcr their 
children up to the age of one; prohibitions on the work of minors 
under the age of eighteen; pay equity, and the reat to 
retirement. 


LATVIA. Labour Code of 15 August 1995. (Interrawonal 


Digest of Health Legislation, Vol. 47, No. 2, 1996, pp. 217- 
219.) 


Major provisions of this Code are summarized n the 
Appendix to this volume under Section 630. These relate to the 
working hours of minors and of women with children under the 
age of three; the prohibition against night work by pregnant 
women, women with children under the age of three, manors 
under the age of eighteen, and other categories of pret=cted 
workers, the right of pregnant women and parents with 2 zhild 
under the age of fourteen to be able to work part time; wc-t that 
women are prohibited from undertaking, maternity leave (Tifty- 
six days leave before delivery and fifty-six after), parenta_ “eave 
to care for a child under the age of three (during this pcr-od a 
woman shall receive a state allowance for social security} the 
granting of parental leave in the case of adoption, the 
entitlement of working women with children under the age of 
eighteen months to breast-feeding breaks, the prohibition z gainst 


reducing a woman's salary on the grounds that she is pregnant or 
is breast-feeding her child; the prohibition against dismissal of a 
pregnant women or a woman with children under the age of 
three, except in the case of the complete closing of the 
undertaking, establishment, or body concerned; and the work of 
young persons. 


LESOTHO. Palesa Peko v. The National University of — 
Lesotho, 1995. (Comparutive and International Law Journal of 
Southern Africa, Vol. 28, 1995, pp. 434-435.) 


respondent University for allegedly being absent without a valid 
reason. She claimed that her absence, which was due to her 
son's serious illness, constituted a valid reason for sick leave. 
The University countered this claim with the assertion that, 
since the applicant had not herself been sick, her absence was 
not a valid form of sick leave. Although the Court hearing the 
case noted that the Lesotho Labour Code does not authorize sick 
leave for a parent to care for a sick child, it ruled that leave for 
this purpose constituted leave for a valid reason. It based its 
decision on the fact that, in cases of ambiguity, the Code also 
enjoins a court to interpret the Code in such a way as closely to 
conform with the provisions of Conventions and 
Recommendations by the Conference of the International Labour 

i It concluded that, since Article 23 of 
Recommendation 165 of 1981 provides that "it should be 
possible for a worker, man or woman with family 
responsibilities in relation to a dependent child to obtain leave 
in the case of illness,” this provision should be read into the 
Lesotho Labour Code. The Court also held that the dismissal 
was unjust because the applicant had not been given a hearing 
after she returned from her leave. 


LUXEMBOURG. Grand-Duchy Regulation of 4 November 
1994 on minimal safety and health requirements in the 
workplace. (Mémorial, Journal Officiel du Grand-Duché de 
Luxembourg, Part A, No. 96, 17 November 1994, pp. 1816- 
1826.) 


This Regulation sets forth minimal safety and health 
requirements for two kinds of workplaces: a) workplaces used 
for the first time after 31 December 1992; and b) workplaces 
already used before 1 January 1993. Both of these categories of 
workplaces must provide pregnant women and nursing mothers 
with the opportunity to rest lying own (position allongée) 
under appropriate conditions. 


MADAGASCAR. Law No. 94-029 of 25 August 1995, the 
Labour Code. (Journal Officiel de la République de 
Madagascar, Vol. 11, No. 2324, 25 September 1995, pp. 2564- 
2577.) 


Major provisions of this Code relatmg to maternity benefits, 
leave to attend to a sick child who has been hospitalized, pay 
equity, night work performed by women and children, maternity 


benefits, working conditions for women and children, 
discrimmation in the work force on the ground of pregnancy, and 
penalties are reproduced in the Appendix to this volume under 
Section 630. 


MALI Law No. 92-020 of 23 September 1992, the Labour 
Code. (Journal officiel de la République du Mali, Special No. 
8, 30 November 1992, pp. 2-32.) 


Major provisions of this Code relating to the employment of 
minors, foreigners, and women, maternity benefits, leave for a 
married woman upon the death of her husband age of 
retirement, pay equity, and the right of married women to be 
members of unions are reproduced in the Appendix to this 
volume under Section 630. 


MONGOLIA. Labour Law of 24 January 1991. 
database.) 


Major provisions of this Code relating to the following are 
reproduced in the Appendix to this volume under Section 630: 
the basic rights and obligations of employers and workers, the 
prohibition of discrimination on the basis of sex, race, colour, 


(NATLEX 


and post-confinement leave be reinstated in their jobs, the 
reduction of working hours for minors, wages for minors, the 
employment of mmors and women; prohibition of the dismissal 
of pregnant women and nursing mothers, night work for 
pregnant women and mothers, required breaks for breast- 
feeding, maternity benefits, including leave on the adoption of a 
child; leave upon having an abortion; parental leave for mothers; 
reduction of working hours for pregnant women and mothers and 
their transfer to other work m order to ease their working 
conditions, and the health protection of workers under eighteen 
years old. Among other things, the Code provides the following: 
a) maternity leave consists of forty-five days before and fifty-six 
days after delivery, b) mothers are entitled to leave to care for a 
child until the child reaches the age of two; during this leave 
they are entitled to "appropriate benefits" and their jobs are to 
be retained; c) if pregnant women and mothers have their 
working hours reduced or are transferred to another position in 
order to ease their working conditions, they are entitled to retain 
their average wages, and d) the age of entry into employment is 
sixteen, although exceptions may be made for minors over the 
o a vcr geret 


NOTE: This summary takes into consideration amendments 
made through 14 January 1993. 


NEPAL. Labour Rules 1993 of 8 November 1993. (Nepal 
Recorder, Vol. 17, No. 39, 8 November 1993, pp. 414-442, as 
reproduced in Labour Law Documents, No. 2, 1994, pp. 35-51.) 


Major provisions of these Rules are in the 
Appendix to this volume under Section 630. These relate to 
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maternity benefits, the work of minors, women, and foreignerg, 
the prohibition of discrimination in the payment of male and 
female workers, establishment of a welfare fund to provide 
assistance to sick workers or their sick family members and to 
educate workers or their children; priority in employment for 
family members of retired workers, emergency medical 
treatment of workers, and the payment of a gratuity to a worker 
upon retirement. Under the Law, a woman worker 1s entitled to 
fifty-two paid days of maternity leave twice during her entire 
period of service. 


NETHERLANDS. Bouma v. KLM, 24 April 1992, Supreme 


Court. (Administratie Beslissingen, No. 36, 1992, pp. 1445- 
1458.) 


The plaintiffs were female cabin attendants in the employment 
of KLM Airlines. They claimed that KLM was discriminating 
against them on the basis of sex with no justification by paying 
male cabin attendants higher salaries. KLM argued that male 
cabin attendants were paid higher salaries not because of 
discrimination but because salary for cabin attendants was partly 
based on length of employment and, since women were not 
initially employed as cabin attendants, their salaries were lower 
than those of their male counterparts. In reversing the decision 
of a lower court, the Supreme Court rejected this argument as 
well as KLM's argument that the level of pay of cabin attendants 
on KLM was already too high compared with the salaries paid 
by other airlines. It ruled that there were no objective 
justifications for the differences in salaries and held that KLM 
had violated the Equal Treatment of Men and Women Act. 


NOTE On 7 May 1993, in Mathilde v. the Roman Catholic 
Central School Board Foundation and the Island of Curaçao, 
the Supreme Court ruled that payment of lower salaries to single 
teachers than married teachers constituted impermissible 
discrimination under international human rights conventions. It 
rejected fhe argument that there was a reasonable and objective 
justification for the difference in treatment due to the fact that 
married teachers have larger financial responsibilities than 
single teachers. It noted that marriage was not a reliable 
indicator of whether married persons or single persons have 
larger financial needs. See Nederlands Juristenblad, No. 21, 
1993, p. 264. 


NETHERLANDS. Decree of 2 May 1994 setting forth 
instructions to promote the improvement of the occupational 
safety and health of women workers during pregnancy and 
breast feeding (Pregnant Women Workers Decree). (Staatsblad 
van het Xoninkrijk der Nederlanden, 1994, pp. 1-3, as 
summarized in the NATLEX database.) 


This Decree implements Articles 4-6 of European 
Communities Directive No. 92/85/EEC. The Decree requires 
employers to organize employment, improve the workplace, and 
adapt production or working methods so that the safety and 
health of pregnant and breast-feeding women workers is not 
endangered. If this is impossible, employers are required to 
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adopt the following temporary measures: a) adaptation of 
employment or working and rest periods, assignment of workers 
to other duties, or exemption of workers from work. Employers 
must examine and evaluate dangers related to employment 
performed by women workers. The Decree also contains 
sections providing that women workers may not be com»elled to 
work in places where they might be exposed to lead o- =o lead 


NETHERLANDS. Law of 29 June 1994 amencing the 
Conditions of Employment Law with respect ta sexual 
intimidation and aggression and violence. (Staatsblaa van het 
Koninkrijk der Nederlanden, No. 586, 1994, pp. 1-2.) 


This Law adds to Article 3 of the Conditions of Employment 
Law provisions requiring an employer to ensure that eriployees 
are protected as much as possible against sexual intimidation 
and against aggression and violence and the Larmful 
consequences resulting from these acts. "Sexual intimica-ion" is 
defined as undesired sexual advances, requests fo- sexual 
favours, or other verbal, non-verbal, or physical behav-our of a 
sexual nature during the course of which there is a discission of 
one of the following: a) submission to similar behaviour is either 
explicitly or implicitly made a condition for the employnent of a 
person; b) submission to or rejection of similar behavDar by a 
person will or might be used as the grounds for taking work 
away from the person, or c) similar behaviour is cimed at 
affecting the work performance of a person and/or caeates an 
intimidating, hostile, or unpleasant working environmeat or has 
the result that the work performance of a person is affected and 
an intimidating, hostile, or unpleasant working enviroament is 
created. 


NETHERLANDS ANTILLES. Legislation of Novemoer 1994 
on penaions. (7rends in Social Security, No. 6, January 1995, p. 
4.) 


This legislation amends existing legislation to provid= -hat, as 
of March 1995, each partner in a couple (whether mamied or 
not) shall receive an individual pension instead of th: current 
common benefit payment, each partner being entited to a 
benefit at the level of the existing "single pensien" The 
objective of the new legislation is to eliminate discriminetion on 
the basis of sex. 


NORWAY. Regulations No. 768 of 25 August 1995 om damage 
to reproductive functions and the working environment (Norsk 
Lovtidend, Part I, No. 18, 15 September 1995, pp. 1240-1242, as 
translated in International Digest of Health Legislation ‘lol. 47, 
No. 1, 1996, pp. 72-73.) 


Major provisions of these Regulations are reproducec in the 
Appendix to this volume under Section 630. Amaz other 
things, the Regulations require employers to carry ouf periodic 
evaluations of the risks of the workplace to the regccductive 
functions of employees. Employers must establish protective 


and safety measures and, if this is impossible, because of the 
nature of the activities undertaken, to ensure that employees are 
not exposed to risks to their reproductive functions. Pregnant 
and breast-feeding employees must never be assigned to work 
that poses a risk to their reproductive functions. If necessary, 
the employer is to transfer them to other work. 


PAKISTAN. Naseem Firdous v. Punjab Small, 1994, High 


‘Court, Lahore. (All Pakistan Legal Decisions, Vol. 47, Nos. 10- 


11, November 1995, Lahore pp. 584-591.) 


Afler being denied appointment to the job of Designer- 
Modeller by her employer, the petitioner claimed that the 
employment decision had been made on the basis of sex in 
violation of Article 25 of the Pakistan Constitution, which 
provides that all citizens are equal before the law and that there 
shall be no discrimination on the basis of sex alone, and Article 
27, which prohibits discrimination in the civil service on the 
ground of sex. As evidence, she pointed to the fact that the 
advertisement for the job restricted it to males only and that the 
male hired for the job was much less qualified than she. In 
response, the employer argued a) that Article 27 of the 
Constitution allowed an exception to this rule of non- 
discriminatian if a job entailed the performance of duties and 
functions that could not be adequately performed by members of 
the other sex, and b) that the job sought by the petitioner was 
Such a job. The High Court of Lahore rejected this argument, 
holding that, in order to justify the exclusion of a person from 
employment on the ground of sex, the exclusion must be of such 
8 character or nature that the job could not possibly have been 
performed by the other sex. It concluded that job requirements 
with respect to dealing with the "labour class," extensive 
travelling, and working with a photographer in a darkroom did 
not make the job suitable only for men. It noted that the days 
when women were totally restricted to the household boundaries 


were gone. 


PAKISTAN. West Pakistan Family Courts (Amendment) Act, 
1994, 29 November 1994. (Gazette of Pakistan, Extraordinary, 
Part I, 4 December 1994, as reproduced in All Pakistan Legal 
Decisions, Vol. 48, 1996, Central Statutes pp. 67-68.) 


This Act amends the West Pakistan Family Courts Act, 1964 
by reformulating Section 3 as follows: 


"3. Establishment of Family Courts. m 
(1) Government shall establish one or more Family Courts in 
each District or at such other place or places as it may deem 
necessary and appoint a Judge for each such Court Provided 
that at least one Family Court in each District shall be presided 
over by a woman Judge to be appointed within a period of six 
months or within such period as the Federal Government may, 
on the request of Provincial Government, extend. 


(2) A woman Judge may be appointed for more than one district 
and in such cases the woman Judge may sit for the disposal of 


-— 


cases at such place or places in either District as the Provincial 
Government may specify. 


(3) Government shall, in consultation with the High Court, 
appoint as many woman Judges as may be necessary for the 
purposes of subsection (1)." 


PANAMA. Law No. 9 of 20 June 1994 establishing and 
regulating administrative careers. (Gaceta Oficial, Organo del 
Estado, Vol. 91, No. 22562, 21 June 1994, pp. 1-69.) 


This Law regulates the rights and duties of public servants in 
Panama and establishes an administrative system for the 
management of human resources with the objective of 
structuring, on the basis of merit and efficiency, the procedures 
and rules applicable to public servants. Among other things, the 
Law prohibits public servants from a) discriminating on the 
basis of race, birth, social class, sex, religion, or political ideas; 
and b) engaging in sexual harassment. Sexual harassment is 
defined by the Law as "the physical, verbal, gesticulatory, or 
written harassment, for sexual reasons or with sexual content, of 
one official by another of the same or opposite sex that has 
neither expressly nor tacitly been solicited and that affects the 
workplace." The penalty for engaging in sexual harassment 1s 
direct dismissal The Law also provides that administrative 
careers are based on the principle of equal treatment and 
opportunity for economic, social, and moral development with 
no kind of discrimination; that all Panamanians may aspire to be 
employed in a public position, without any kind of 
this Law and its regulations, and that, m no case, shall pregnant 
public servants or those who are in a state of maternity be the 
object of a reduction in the workforce. Further provisions of the 
Law set forth categories of public servants and procedures for 
dealing with violation of duties and prohibitions established by 
the Law 


PANAMA. Law No. 44 of 12 August 1995 establishing rules 
for regularizing and labour relations. (Gaceta 
Oficial, Organo del Estado, Vol. 92, No. 22847, 14 August 
1995, pp. 1-46.) 


Among other things, this Law amends Article 107 of 
Panamanian Cabinet Decree No. 252 of 1971 to read as follows: 


"Article 107. All women employees shall enjoy 
compulsory leave, paid in the same manner as their employment, 


for six weeks preceding delivery and eight weeks following 
delivery. In no case shall the total period of leave be less than 


fourteen weeks, but if delivery is delayed, the employee shall 
have a right to be granted as paid leave the eight weeks 
following delivery. 


The employer shall cover the difference between the economic 
subsidy granted by the Social Security Office for maternity and 
the payment that, in conformity with this Article, is due to the 
pregnant employee. 
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In cases in which the Social Security Office is not required to 
pay the maternity subsidy, the obligation set forth in this Article 
shall pass in its entirety to the employer. 


The Executive Branch is authorized to issue regulations for the 
implementation of this Article and establish periods of leeve 
greater than those provided for here for activities and 
occupations that, by their nature, so require. In these cases, the 
provisions in the above paragraphs shall also be applied. 


During the period of leave set forth in this Article, the employer 
may not initiate, adopt, or communicate to the employee any 
measures, sanctions, or actions provided for in this Code, under 
penalty of such measures, etc. being mvalid. To this end, during 
this period, the actions of nullity (caducidad) and limitation 
(prescripción) established to benefit the employer are 
suspended." 


The Law also amends Cabinet Decree No. 252 to insert 
provisions prohibiting employees and employers from carrying 
out acts of sexual harassment (Articles 127[12] and 138[15], 

respectively), prohibiting employees from working for another 
employer during vacations, periods of incapacity, or paid leave 
(Article 127(11]); and providing that, in cases of economic need, 
pregnant workers will be the last employees to have their em- 
ployment terminated, and only then, if absolutely necessary and 
after performance of the legal formalities (Article 213[C][3][c]). 


PHILIPPINES. Republic Act No. 7877 of 14 February 1995, 
an Act declaring sexual harassment unlawful in the employment, 
education or training environment, and for other purposes. 
(Philippine Law Gazette, 1995, pp. 136-137.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 630. The Policy informing the Act 
is defined as follows: "The State shall value the dignity of every 
individual, enhance the development of its human resources, 
guarantee full respect for human rights, and uphold the dignity 
of workers, employees, applicants for employment, students or 
those undergoing training, instruction or education. Towards 
this end, ali forms of sexual harassment in the employment, 
education or training environment are hereby declared 
unlawful." The Act contains sections on the definition of sexual 
harassment, the duties of employers and heads of offices and 
educational or training institutions to prevent sexual harassment, 
the liability of such persons for acts of sexual harasament, 
independent legal action for damages, and penalties, among 
other things. 


PHILIPPINES. Republic Act No. 7882 of 20 February 1995, 
an Act providing assistance to women engaging in micro and 
cottage business enterprises, and for other purposes. 

Gazette, Vol. 91, No. 18, 1 May 1995, pp. 2692-2693.) 


This Act has the objective of providing all possible assistance 
to Filipino women in their pursuit of owning, operating, and 
Managing small business enterprises. All women who are 
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citizens of the Philippines and at least eighteen years old, 
regardless of civil status, are eligible for benefits under tae Act. 
Two categories of women are targeted by the Act a) women 
with existing micro and cottage businesses and a good track 
record in sales and a daily inventory of sales not moze than 
25,000 pesos or equipment with a book value of not more than 
50,000 pesos, and b) women who, afler appropriate training, 
have been certified as eligible to operste a micro or cottage 
business with a maximum capitalization of 25,000 pesos. Both 
categories shall be eligible for priority in obtaining loans, 
although loans to the second category may not be used for the 
operation of a retail store and must be used for the purchase of 
basic equipment, tools, and materials. Five per cent of the loan 
portfolio of all government financing institutions shall be 
earmarked for the funding of these loans. The Act prohioits the 
following acts: a) the sale, mortgage, pledge, or other 
encumbrance of any of the equipment, tools, or mmterials 
procured through a loan while the loan has not yet been fully 
paid; and b) the refusal, denial, or delay without jurtifiable 
cause with respect to the granting of loans. Further provisions 
of the Act deal with the agency administering the loans, rules 
and regulations, and penalties, among other things. 


PORTUGAL. Law No. 17/95 of 9 June 1995 amending Law 
No. 4/84 of 5 April 1984 on the protection of materrity and 


paternity. (Legislacao, June 1995, pp. 12-20.) 


This Law amends Law No. 4/84 of 5 April 1984 to make the 
following changes: a) women now have a right to ninety-eight 
days’ maternity leave, sixty of which must occur after ch-ldbirth; 
b) women now have a right to a minimum of fourteea and a 
maximum of thirty days’ leave in the case of abortion; c) a father 
may now take leave instead of the mother when both so decide, 
as well as when the mother dies or is unable to take cars of the 
child, and d) employers are now prohibited from dismissing 
women while they are pregnant or nursing or during the 
puerperal period. Further provisions of the Law denl with 
adoption leave, special leave to care for children, protection of 
the health and safety of pregnant and nursing womea, night 
work, remuneration, and reduction in hours to care foc zhildren 
with deficiencies, among other things. Major provisions of the 
Law are reproduced in the Appendix to this volum» under 
Section 630. 


NOTE: Decree-Law No. 332/95 of 23 December 1995 amends 
various articles of Decree-Law No. 136/85 of 3 May 1985, 
which deals with labour relations under private law, to take into 
consideration the changes made by Law No. 17/95. Decree Law 
No. 333/95 of 23 December 1995 amends Decree-Law No. 
154/88 of 29 April 1988, which deals with the protecticn of the 
health and safety of pregnant and nursing women and women in 
the puerperal period, to make similar changes. See D'ário da 
Repüblica, Series 1-A, No. 295, 23 December 1995, p». 8074- 
8076 and 8076-8077, respectively. 


QATAR. Act No. 17 of 3 July 1995 to regulate the release from 
service of Qatari women employed by the Ministry of Education. 


(Al-Jarida Al-Rasmiya, Vol. 10, No. 35, 1995, pp. 18-19, as 
reproduced in the NATLEX database.) 


This Act sets forth provisional regulations pendmg the 
enactment of legislation on retirement to provide that Qatari 
women who have worked for the Ministry of Education for at 
least twenty years or who have worked for at least fifteen years 
and are no longer needed by the Ministry may apply for 
"exemption from service" (with basic salary and social 
allowance) with effect from the end of the academic year during 
which the application is submitted. 


REPUBLIC OF KOREA. Law No. 4733 of 7 January 1994, 


the Employment Security Law. (Current Laws of the Republic 
of Korea, Release 33, 1995, pp. 3589[0]-[12].) 


The purpose of this Act is to "strive for employment security 
of every employee, and to contribute to development of the 
national economy, by giving him an opportunity to find an 
employment in which he may develop and display his own 
ee ee criuut ridere 
the industry" The Act contains provision on employment 
security agencies (local government agencies established to aid 
workers in obtaining jobs), vocational guidance, job placement 
and businesses offering job placement services for a fee or free- 
of-charge, and recruitment of workers, including workers for 
work overseas. Among other things, the Act provides as 
follows: a) "No person shall be treated discriminately in a job 
placement, vocational guidance, or decision on employment 
relation, for reasons of sex, religion, social status, marriage, 
etc.;" b) "Any person who desires to recruit workers to be 
employed overseas, shall report it to the Minister of Labour." 


amendments made through Law No. 5103 of 29 December 1995. 


REPUBLIC OF KOREA. Law No. 4976 of 4 August 1995. 
(Current Laws of the Republic of Korea, Release 32, 1995, pp. 
3585-3586.) 


This Law amends the Employment Equality Act (Law No. 
3989 of 4 December 1987, as amended) with respect to the 
following: the requirement that the same wage be paid for any 
work of the same value, the determination of work of equal 
value; the prohibition of discrimination against women by 
reason of marriage, pregnancy, and childbirth with respect to 
training, assignment, and promotion of workers; temporary leave 
for child care and prohibition of unfavourable treatment by 
reason of taking such leave; the requirement that employers 
install nursing facilities, the settlement of suits by mediation; 
the establishment of an employment equality committee; reports 
that employers may be required to make, documents that they 
may be required to submit, and inspections that they may be 
required to undergo, the use of government funds for projects 
related to the promotion of the employment and welfare of 
women; and penalties for violation of various provisions of the 
Act The Law also inserts new provisions that prohibit 


discrimination against women in the payment of money, etc. 
other than wages; and that establish fines for refusing to make a 
report or to submit a document, for making or submitting a false 
report, or for refusing, interfering with, or evading an inspection. 
Major provisions of the Employment Equity Act as amended are 
reproduced in the Appendix to this Volume under Section 630. 


SAINT VINCENT AND THE GRENADINES. Equal Pay 
Act, 1994 (Act No. 3 of 1994), 14 March 1994. (Acts, 1994, pp. 
7-18.) 


This Act makes provision for the removal and prevention of 
discrimination based on the sex of the employee in the rates of 
remuneration for males and females in paid employment. The 
Act prohibits employers from discriminating between male and 
female employees by failing to pay equal pay for equal work and 
makes an employer who violates this prohibition liable to fines 
and restitution to the employee. The Act defines "equal work" 
as "work performed for one employer by male and female 
employees in which a) the duties, responsibilities or services to 
be performed are similar or substantially similar in kind, quality 
&nd amount; b) the conditions under which such work is 
performed are similar or substantially similar, c) similar or 
substantially similar qualifications, degrees of skill, effort and 
responsibility are required; and d) the difference (if any) 
between the duties of male and female employees are not of 
practical importance in relation to terms and conditions of 
employment or do not occur frequently." Major provisions of 
the Act are reproduced in the Appendix to this volume under 
Section 630. 


SEYCHELLES. Employment Act, 1995 (Act No. 2 of 1995), 
10 March 1995. (Official Gazette, Supplement, 1995, pp. 5-70.) 


Major provisions of this Act relating to the following are 
reproduced in the Appendix to this volume under Section 630: 
the employment of non-Seychelles citizens, employment 
contracts entered into by minors, the employment of Seychelles 
citizens outside the country, the prohibition of giving notice of 
the termination of a contract to a worker who is pregnant or on 
maternity leave, the employment of persons who have reached 
retirement age, and the power of the relevant Minister to make 
rules on the number of days of maternity leave, conditions 
attaching to the employment of women, and matermity protection 
benefits. 


SOUTH AFRICA. Association of Professional Teachers and 
another v. Minister of Education and others, 1995, Industrial 
Court. (Annual Survey of South African Law, 1995, pp. 575- 
576.) 


The applicant challenged the validity of the State's housing 
policy, under which her loan application was rejected on the 
ground that her husband was permanently employed rather than 


permanently sick as required by the policy. The effect of the 
policy was to discriminate against a certain class of women on 
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the basis of sex, marital status, and dependency on a male 
spouse. The Industrial Court of South Africa ruled that the 
policy constituted an unfair labour practice under the Education 
Labour Relations Act 146 of 1993. It gave the parties six 
months to reach a mutually acceptable solution before it 
imposed a remedy. In reaching its decision, the Court ruled that 
the fact that the employer did not intend gender disparity wes 
irrelevant to the suit. It also rejected the argument that it (the 
Court) should act only in cases involving the omission of an 
employer to deal with discrimination or negotiate over its 
removal. 


NOTE: A similar decision was reached in George v. Western 
Cape Educational Department and another (1995) by the 
Industrial Court with respect to a woman who was denied access 
to a housing loan scheme because her husband was a full-time 
student. See Annual Survey of South African Law, 1995, pp. 
576-577. 


SOUTH AFRICA. Labour Relations Act (Act No. 66 of 1995), 
29 November 1995. 


Among other things, this Act provides that "Every employee 
has the right not to be unfairly dismissed." Under the Act, one 
meaning of dismissal is that an employer “refused to allow an 
employee to resume work after she a) took maternity leave in 
terms of any law, collective agreement, or her contract of 
employment, or b) was absent from work for up to four weeks 
before the expected date, and up to eight weeks after the actual 
date, of the birth of her child" A dismissal will be 
automatically considered unfair if the reason for the dismissal is 
a) the employee's pregnancy, intended pregnancy, or any reason 
related to that pregnancy, or b) that the employer unfairly 
discriminated agamst an employee, directly or indirectly, on any 
arbitrary ground, including, but not limited to race, gender, sex, 
ethnic or social origin, colour, sexual orientation, age, disability, 
religion, conscience, belief, political opinion, culture, language, 
marital status, or family responsibility Nonetheless, a 
dismissal may be fair if the reason for dismissal 1s based on an 
inherent requirement of the particular job, and, in the case of 
age, 1s fair if the employee has reached the normal and agreed 
retirement age for persons employed in that capacity. Further 
provisions of the Act deal with the following, among other 
things: other kinds of unfair dismissals, dismissals based on 
operational requirements, calculation of the date of dismissal, 
disputes about unfair dismissals, the burden of proof in such 
disputes, remedies for unfair dismissals, limits on compensation, 
severance pay, the transfer of contracts of employment, and 
guidelines in cases of dismissal arising from ill-health or injury. 
Remedies for unfair dismissal include reinstatement, re- 

Sonia inthe enc or ay uitiis Wal ad 
compensation. 


SPAIN. Royal Legislative Decree No. 1/1995 of 24 March 
1995. (Boletin Oficial del Estado, No. 75, 29 March 1995, as 

in Repertorio Cronológico de Legislación, Vol. 1, 
1995, Item No. 997, pp. 2804-2842.) 
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This Legislative Decree sets forth the Consolidatzc Labour 
Statute of Spain. The Statute is applicable to salaried workers 
who voluntarily work for another physical or moral 2erson, as 
well as to workers who fall withm a special category of labour 
professionals, the disabled, and stevedores, among otters. State 
workers are not covered by the Statute. The Statut» contains 
provisions on the rights and duties of workers, the employment 
of minors, the employment of foreigners, pay equity, tae right to 
time off in the case of marriage or the birth of a chid. a work 
break to nurse a child under nine months old (one hcur), leave 
for up to three years to care for a child, maternity leawe (sixteen 
weeks, six of which must be taken after childbirth), ani leave on 
the occasion of the adoption of a child (eight weeks) among 
other things. The Statute provides as follows with -espect to 
discrimmation on the basis of sex in the workplace: £) workers 
have a right not to be discriminated against on the besis of sex 
or filiation and to be protected against verbal or physical 
offences of a sexual nature; b) provisions of work comiracts and 
collective agreements that discriminate on the basis «f sex are 
null c) work classifications and criteria for promocion must 
contain the same rules for both sexes, and d) employers must 
pay workers equal pay for work of equal value, with no 
discrimination on the basis of sex. Major provisicnz of the 
Statute are reproduced in the Appendix to this vohrre under 
Section 630. 


NOTE: This Statute i the amendments mace by Law 
No. 4/1995 of 23 March 1995 (Boletín Oficial del Estcdo, No. 
71, 24 March 1995, as reproduced in Repertorio Cronclógico de 
Legislación, Vol. 1, 1995, Item No. 955, pp. 1724-2723, and by 
Law No. 11/1994 of 19 May 1994 (Boletín Oficial dcl Estado, 
No. 122, 23 May 1994, as reproduced in Feoertorio 
Cronológico de Legislación, Vol. 2, 1994, Item No. 1422, pp. 
4138-4165). 


Law No. 11/1994 also amends Article 28 of Law No. 3/1988 of 
7 April 1988 to provide that it is an offence to establish 

ditions in advertising ti kany media that dani Bis 
the basis of sex, among other things. 


SPAIN. Law No. 31/1995 of 8 November 1995. Boletín 
Oficial del Estado, No. 269, 10 November 1995, as reproduced 
in Repertorio Cronológico de Legislación, Vol. 4, 1?€5, Item 
No. 3053, pp. 8986-9011.) 


This Law regulates the prevention of occupational Fazards in 
Spain. It has the objective of promoting the safety and bealth of 
workers by means of applying measures and d-xeloping 
activities necessary to prevent risks caused by emolyment. 
Among other things, the Law contams provisions on the 
protection of maternity, pregnant women, nursing women, the 
function of procreation, and minors. These provisions are 
reproduced in the Appendix to this volume under Sectrn 630. 
The Law requires an employer, if necessary, to move a pregnant 
woman or nursing mother to a different job if her current job 
could negatively affect her health or that of her foetu: or child 
and allows pregnant women, if necessary, to take paic ume off 


from work for prenatal and technical examinations in 
preparation for childbirth, The Law sets forth penalties for 
violation of provisions of the Law. 


SWEDEN. Act of 5 May 1994 (No. 292 of 1994) to amend the 
Act concerning equal opportunities (No. 433 of 1991). (Svensk 
Sorfatiningssamling, No. 292, 18 May 1994, pp. 1-2, as 
summarized in Legislative Information, No. 8, 1994, pp. 4-5.) 


This Act amends the Act concerning Equal Opportunities to 
provide that employers and workers shall cooperate to attain 
equality at work and shall, in particular, endeavour to ensure 
that pay differentials are eliminated as between men and women 
who perform equal work or work considered to be of equal 
value, The Act inserts ` new Section 9a requiring employers to 
delineate pay di between men and women on a yearly 
basis (employers with fewer than ten workers are excluded). 
The Act also provides that collective agreements on matters 
referred to in Sections 4 to 11 do not exempt employers from the 
obligations under these Sections. Other amendments deal with 
prohibited sex discrimination (Section 18) and the nght to 
institute proceedings (Section 46). 


NOTE: An Ordinance of 16 June 1994 amends the Ordinance 
to modify Section 1 on the functions of the Ombudsman. See 
Svensk fórfattningssamling, No. 1063, 28 June 1994, p. 1, as 
summarized in Legislative Information, No. 9, 1994, p. 5. 


SWITZERLAND. Federal Law of 24 March 1995 on the 
equality of women and men (The Law on Equality). (Recueil 
Officiel des lois fédérales, No. 22, 11 June 1996, pp. 1498- 
1504.) 


The purpose of this Law is to promote equality between 
women and men in the workplace. The Law prohibits direct and 
indirect discrimination on the basis of sex, including 
discrimination because of family situation and pregnancy, in the 
hiring, attribution of tasks, management of work conditions, 
remuneration, training and professional development, 
promotion, and dissolution of labour relationships. Appropriate 
measures to promote equality do not constitute discrimination. 
Sexual harassment is considered discrimination. Persons who 
have been discriminated against or who nsk such discrimination 
may seek remedies from an administrative tribunal. Further 
provisions of the Law deal with the burden of proof, the 
authority of organizations to mitiate actions when a considerable 
number of employees are involved, protection of employees from 
financial aid for programmes to promote equality and for 
counselling services, and the duties of the Federal Bureau of 
Equality of Women and Men, among other things. Major 
provisions of the Law are reproduced in the Appendix to this 
volume under Section 630. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Regina v. Secretary of Sate for 
Employment Ex parte Equal Opportunities Commission and 
Another, 3 March 1994, House of Lords. (Weekly Law Feports, 
18 March 1994, pp. 409-428.) 


The Equal Opportunities Commission challenged the validity 
of statutory provisions that excluded part-time workers from 
compensation for unfair dismissal and from redundancy 
payments. It claimed that the provisions discriminated 
indirectly against women since far more women than men 
worked part-time and, thus, were in conflict with European 
Communities law. The House of Lords ruled in favour of the 
Commission. It rejected the Government's argument tiat the 
provisions could be justified under English law because they had 
a valid objective that could be regarded as a beneficzal and 
necessary aim of social policy: bringing about an increase in the 
availability of part-time work. The House of Lords corcluded 
that, although such an objective was valid, it had in fact not 
been achieved. 


NOTE: On 20 October 1995, in Webb v. Emo Air Cargo (UK) 
Ltd. (No. 2), the House of Lords ruled that a woman who was 
hired to replace a pregnant woman during maternity leawe and 
who was dismissed after she herself became pregnant had been 
wrongly dismissed under the Sex Discrimination Act 1975. See 
European Current Law Monthly Digest, March 1996, Item No. 
17, p. 10. 


In 1990, in McPherson v. Rathgael Centre for Children and 
Young People, the Court of Appeal of Northern Irelanc ruled 
that an employer could not justify his discrimination in contracts 
between men and women merely by proving that there was no 
intention to discriminate, See Current Law Year Book, 1994, 
Item No. 5096, p. 1416. 


On 11 May 1994, in British Coal Corp. v. Smith, the Court of 
Appeal held that, when comparing women's pay with that ef men 
employed by the same employer at a separate establishment, it is 
necessary to show that the terms and conditions of emplcyment 
for men of the relevant class at the separate establishment are 
the same as, rather than broadly similar to, those of men of the 
relevant class employed at the women's establishment. See 
Current Law Digest, May 1994, Item No. 104, p. 30. 


On 14 April 1995, in Meade-Hill v. British Council, the Court 
of Appeal ruled that a clause in the plaintiff's contract requiring 
her to work wherever her employer wished constituted un awful 
discrimination against women since a greater proportion of 
women than men were secondary earners and, thus, woukl find 
it impossible to comply with the clause. See Ali England Law 
Reports, No. 1, 1996, p. 79. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. The Management of Health and 
Safety at Work (Amendment) Regulations 1994 (Statutory 
instrument No. 2865 of 1994), 7 November 1994. 
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These Regulations amend the Management of Health and 
Safety at Work Regulations 1992 so as to give effect in Great 
Britain to Articles 4 to 7 of European Communities Council 
Directive No. 92/85/EEC on the introduction of measures to 
encourage improvement m the safety and health at work of 
pregnant workers and workers who have recently given birth or 
who are breast-feeding. The Regulations do the following, 
among other things a) provide that an assessment of risk to 
health and safety at work made by an employer shall include, in 
certain circumstances, an assessment of risk, by reason of her 
condition, to the health and safety of a new or expectant mother 
from any processes or working conditions or physical, biological, 
or chemical agents, b) prescribe steps that an employer must 
take to avoid the risk; c) require an employer of a new or 
expectant mother who works at night, where a medical 
certificate shows that it is necessary for her health and safety 
that she should not be at work, to suspend her from work if there 
is no suitable daytime work, and d) exclude a) to c) above from 
being subject to exemptions in the interest of national security. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Pensions Act 1995 (Chapter 26 of 
1995), 19 July 1995. (Current Law Statutes, Vol. 2, 1995, pp. 
26-[1--[195].) 


Among other things, this Act makes a number of changes to 
equalize the position of men and women under state pensions in 
the United Kingdom. To this end, it progressively increases the 
pensionable age for women to sixty-five by 6 April 2020 This 
change wes made, in part, to comply with rulings of the 
European Court of Justice. The Act also provides that an 
occupational pension scheme that does not contain an equal 
treatment rule shall be treated as including one. An equal 
treatment rule is defined as a rule that relates to the terms on 
which persons become members of the scheme and members of 
the scheme are treated. In addition, the Act amends the 
Matrimonial Causes Act 1973 to insert sections providing that, 
in determining property division upon divorce, a court is to take 
into account benefits that either spouse has or is likely to have 
under a pension scheme, as well as any benefits that either 
spouse is likely to lose under that scheme. Orders with respect 
to benefits may be made directly against the managers of the 
pension scheme. Provisions of the Act dealing with equal 
treatment rules are reproduced in the Appendix to this volume 
under Section 630. 


NOTE: Social Security (Severe Disablement Allowance and 
Invalid Care Allowance) Amendment ions 1994 
(Statutory Instrument No. 2556 of 1994), made on 3 October 
1994, remove certain age differences between men and women 


- m the conditions for entitlement to severe disablement 


allowance and invalid care allowance. 


UNITED STATES OF AMERICA. Harris v. Forklift 
Systems, Inc., 9 November 1993, Supreme Court. (United States 
Reports, Vol. 510, 1993, pp. 17-26.) 
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The petitioner sued her former employer, claiming fhat the 
conduct of the employer's president towards her constituted 
"abusive work environment" harassment because of her gender 
in violation of Title VII of the Civil Rights Act of 19-4. As 
evidence, she pointed to the president's insulting her becaase of 
her gender and his targeting her for unwanted cexual 
innuendoes. The Court of Appeals affirmed a lower court -uling 
that the behaviour in question did not create an abusive 
environment because it was not so severe as seriously affect 
the petitioner's psychological well-being or to lead her t» suffer 
injury. On appeal, the Supreme Court rejected this conclusion. 
It ruled that the applicable standard was not whetier the 
behaviour was so severe as seriously to affect an employee's 
well-being or lead her to suffer injury (results that were not 


required), -but whether the workplace was permeated with 


objectively hostile or abusive environment that a rezsenable 
person would find hostile or abusive, as well as the v ctim's 
subjective perception that the environment is abusive. The 
Court remanded the case so that the lower court could asply the 
correct standard. 


UNITED STATES OF AMERICA. Public Law No. .03-337 
of 5 October 1994, National Defense Authorization Act for 
Fiscal Year 1995. (United States Statutes at Large, V>. 108, 
1994, pp. 2663-3113.) 


This Act does the following, among other things: a) >mvides 
for the continuation under the Secretary of Defense 5f the 
Defense Women's Health Research Program initiated 1c 1994 
under Public Law No. 103-160; the Program serves as the 
coordinating agent for multi-disciplinary and multi-inst tational 
research within the Department of Defense on womens health 
issues related to service in the armed forces; b) amends 
Subsection (b) of Section 1034 of Title 10 of the United States 
Code to insert provisions prohibiting retaliatory actions against 
members of the armed forces who make allegations cf sexual 
harassment or unlawful discrimination; c) based on the -eoort of 
a Task Force on Discrimination and Sexual Harassment, 
. constituted on 15 March 1994, requires the Secretar” of the 
Department of Defense to develop a comprehensive policy for 
processing complaints of sexual harassment and discrim nation 
involving members of the armed forces; d) requires the f ecretary 
of Defense to submit to Congress an annual report on tends in 
number and rates of complaints and allegations involvinz gender 
and other unlawful discrimination and sexual harassment, the 
rates of substantiation and disciplinary proceedings o3 such 
matters, retention rates by gender, race, and rank, aad the 
propensity of persons to enlist by gender and race, e) requires 
the Secretary of Defense to establish within each of the nilitary 
departments a victims’ advocate programme to provide 
assistance to members of the armed forces and their deoendents 
who are victims of crime, intrafamilial sexual, physcal, or 
emotional abuse, or discrimination or harassment based cn race, 
gender, ethnic background, national origin, or rel gion; f) 


provides transitional compensation and other benefits for 

of members separated from the armed forces due to 
abuse of their dependents, and g) requires the Secretary of 
Defense to conduct a study on spousal abuse by members of the 
armed forces. 


NOTE: Public Law No. 103-266 of 13 June 1994 amends Title 
11 of the District of Columbia Code and Part C of Title IV of the 
District of Columbia Self-Government and Governmental 
Reorganization Act to remove gender-specific references. See 
United States Statutes at Large, Vol. 108, 1994, pp. 713-721. 


VIET NAM. Decree No. 12-CP of 26 January 1995 on Social 
Insurance. (Foreign Investment Laws of Vietnam, Release 25, 
30 June 1998, pp. IV-233-IV-256.) 


This Decree issues the Regulations on Social Insurance. 
Major provisions relating to sick leave to care for a child, sick 
leave to carry out population policy measures, and maternity 
leave benefits are reproduced in the Appendix to this Volume 
under Section 630. The Regulations authorize sick leave for the 
insertion of a contraceptive coil, for abortion, and for vasectomy, 
among other procedures. Women employees who are pregnant 
with their first or second child are entitled to between four and 
six months maternity leave depending on the type of work 
engaged in. During leave for population policy measures, a 
worker is entitled to 75 per cent of his or her salary., During 


. leave due to pregnancy, a worker is entitled to receive her full 


salary. She is also entitled to a lump-sum payment of one 
months salary upon giving birth. Other provisions of the 
Decree deal with adoption leave, leave in cases of stillbirth or 
death of a newly born child, additional leave without benefits, 
entitlement of workers to three medical examinations during 
pregnancy, and leave in case of miscarriage. 


NOTE: Circular No. 06-LDTBXH-TT of 4 April 1995 on social 
insurance sets forth detailed rules on the calculation of the 
benefits described above. See Foreign Investment Laws of 
Vietnam, Part IV, pp. 301-326. 


VIET NAM. Labor Code of Vietnam of 23 June 1994. (Cóng 
Báo, Official Gazette, No. 18, 30 September 1994, pp. 3-35.) 


Major provisions of this Labor Code are reproduced in the 
Appendix to this volume under Section 630. They relate to the 

following: categories of workers subject to the Code, 
prohibition of discrimination on the ground of sex, nationality, 
social background, belief, or religion; the employment of minors, 
the protection of women's labour, apprenticeship, paid leave to 
marry (three days), the equality of women and men in all areas 
of employment; flexible work schedules for women; the State's 
responsibility to promote women in the workplace and to 
provide training for women, the State's responsibility to give 
priority to the employment of women who meet job 
requirements for jobs that can be filled by either a man or a 
woman; prohibition of the termination of a labour contract for 
reasons of marriage, pregnancy, maternity leave, or caring for a 


child under the age of twelve; prohibition of the employment of 
women in jobs involving exposure to substances having a 
harmful effect on the reproductive and child-rearing function of 
women, the entitlement of women workers to paid maternity 
leave of four to six months, the protection of pregnant workers, 
the responsibility of employers to organize day-care centres or to 
cover part of the cost of sending children to day-care centres; the 
payment of social insurance during leave for prenatal 
examinations, "family planning measures," suffering a 
miscarriage, caring for a sick child under seven years old, ot 
adopting a newborn child; prohibition of the employment of 
minors under the age of fifteen except in designated jobs; the 
employment of elderly persons; the employment of fareigners in 
Viet Nam and the employment of Vietnamese citizens abroad, 
employment of workers working at home and the employment of 
houseworkers; the State's responsibility to enact social insurance 
policies to cover sickness, pregnancy, and retirement, among 
other things, and violation of the provisions of the Code. 


NOTE: Decree No. 195-CP of 31 December 1994 contains 
detailed provisions and guidance for the implementation of a 
number of Articles of the Labor Code on work and rest time. 
Among other things, it provides that women nursing children 
under twelve months old are entitled to sixty minutes rest per 
day and women workers who are menstruating are entitled to 
thirty minutes' rest per day. See Cóng Bdo, Official Gazette, 
No. 13, 15 July 1995, pp. 3-5. 


Decree No. 197-CP of 31 December 1994 deals with 
implementation of a number of articles of the Labor Code with 
respect to wages. Among other things, it provides as follows: 
"Female employees referred to in Article 111 of the Labor Code 
shall be paid the same wages as male employees when 
performing the same job. In the event of a pay rise, a female 
employee shall be given priority consideration over a male 
employee with the same conditions and standards." See Foreign 
Investment Laws of Vietnam, Part IV, pp. 191-197. 


YEMEN. Presidential Legislative Order of 9 March 1995 to 
promulgate the Labour Code. (NATLEX database ) 


Major provisions of this Code are reproduced in the Appendix 
to this volume under Section 630. These relate to equality of 
conditions, opportunities, guarantees, and rights without 
discrimination on the basis of sex, age, race, or beliefs, the right 
to work; the employment of disabled workers, young persons, 
and foreigners, the regulation of women's employment; the right 
to maternity leave with full pay for sixty days, reduction of 
working time for breast-feeding women and pregnant women 
beyond the fifth month of pregnancy; labour protection for 
women and young persons, pay equity between men and women 
and Yemeni citizens and foreigners, leave with pay for forty 
days for a woman worker upon the death of her husband; and 
penalties, among other things. 
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649 ECONOMIC AND PROPERTY RIGHTS OF 
WOMEN 





UNITED NATIONS. GENERAL ASSEMBLY.  Resalution 
No. 49/162. Integration of Older Women in Development, 23 
December 1994. (Readex United Nations Index, Document No. 
A/RES/49/162.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 640. 


NOTE: On 20 December 1995, the General Assembly adopted 
Resolution No. 50/104. Women in development (Document No. 
A/RES/50/104). See Readex United Nations Index, 1995. 


Part 6, 1995, pp. 12-15.) 


This Act amends the Hindu Succession Act, 1956, to eliminate 


manner as a son and haye the same rights in the coparcenary 
property as she would have if she had been a son, inclusive of 
the night to claim survivorship." 


NOTE: Act No. 23 of 1994, the Hindu Succession (Karnataka 
Amendment) Act, 1990, approved on 28 July 1994, contains 
similar provisions. See The Karnataka Law Journal, No. 3, 
1994, pp. 29-32. 


LEBANON. Law No. 380/94 of 4 November 1994 (Journal 
officiel, 10 November 1994, p. 3, as summarized in Revue 
trimestrielle de droit civil, No. 1, March 1997, p. 258.) 


This Law amends Articles 11-13 of the Code of Commerce to 
eliminate the requirement that a wife obtain her husbend's 
permission to engage in commerce or to be a member or have 
shares in a ip. The Law also eliminates the 
requirement that a wife obtain her husband's consent to enter 
into a life insurance contract. 
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PERU. Law No. 26504 of 17 July 1995 amending the Heelth 
Benefits Regime, the National] Pensions System, the Private 
System of Pension Funds, and the structure of aud contribation 
to FONAVL (El Peruano, 18 July 1995, as reproduced in 
Normas Legales, Revista de Legislación y Jurisprudencia, “oi. 
230, July 1995, Item No. 114, pp. 177-178.) 


Among other things, this Law provides that the age of 
pensioning is set at sixty-five for workers covered b^ the 
National Pensions System (Law No. 19990) This cuenge 
equalizes the age of pensioning in the National Pensions Svstem 
and the Private System of Pension Funds and the age of 
retirement of men and women. The Law authorizes exceotions 
to this age in certain circumstances. 


PORTUGAL. Decree-Law No. 329/93 of 25 September = 993 
establishing the system of protection of elderly and incapacitated 
beneficiaries of the general social security system. (Did-T> da 
Repüblica, Series 1-A, No. 226, 25 September 1993, pp. 5378- 
5391, as summarized in Trends in Social Security, He. 6, 
January 1995, pp. 18-19.) 


This Decree sets forth the organization of the system of 
pensions for aged and incapacitated persons covered >” the 
general social security system. Among other things, the Decrec- 
Law equalizes the statutory age of retirement for men and 
women at sixty-five. Previously, the age was sixty-two for 
women and sixty-five for men. The change will be implen=nted 
pradually by raising the age of retirement for women by six 
months every year. 


SWITZERLAND. Amendment of 7 October 1994 cf the 
Federal Law on old-age and survivors’ insurance (10th revzion). 
(Recueil officiel des lois fédérales, No. 33, 27 August 1*96, pp. 
2466-2500, as summarized in Trends in Social Security No. 8, 
August 1995, pp. 19-20.) 


This law amends the Federal Law on old-age and survivors 
insurance to achieve equality of treatment of men and women in 
the old-age and survivors’ insurance scheme. To this end, it 
introduces a system of individual pensions under waich the 
pension of a married couple is divided. equally and paic to each 
of the spouses; provides for the progressive increase of the 
pensionable age of women from 62 to 64, and introduces a 
widowers pension for married men who, on the death cf their 
spouse, have one or more children under the age of eiglrezn. 


NOTE: This Law was approved by referendum on 25 June 1995. 


ZIMBABWE. Mwazozo v. Mwarozo, 1994, Suprene Court 
(Case No. S-121-94 [Civ 175/94]). (Bulletin of Zimba2we Law, 
No. 3, 1994, pp. 104-105.). 


The issue in this case was whether the customary p-ectice of 
appointing a son as his father's heir in preference to en older 
daughter violated the constitutional right to freecom from 


discrimination. The Supreme Court of Zimbabwe held that this 
practice did not violate the Constitution because there was a 
specific exemption with respect to customary law. It noted that 
the patrilineal system of kinship and inheritance was not based 
on women's perpetual minority but on a desire to prevent the 
diversion of wealth from one family to another. It concluded 
that allowing females to contest the heirship of their father's 
estate would do violence to the very nature of customary law. 
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GERMANY. Law of 26 May 1994 on social insurance for the 
risks of nursmg care - the Nursing Insurance Law. 
(Bundesgesetzblatt, Part I, No. 30, 28 May 1994, p. 1014, as 
reproduced in Sammelblatt für Rechtsvorschriften des Bundes 
und der Lander, No. 25, 24 June 1994, pp. 1663-1722, and 
summarized in International Survey of Family Law, 1994, pp. 
262-264.) 


This Law introduces a mandatory system of nursing care 
insurance in Germany. Under the Law, all workers with income 
below a certain level who pay mandatory health insurance will 
be required to pay an additional 1 per cent (to rise to 1.7 per 


whereby family members were required to cover additional costs 
of nursing care. 


NAMIBIA. National Pensions Act, 1992 (Act No. 10 of 1992), 
8 April 1992. (Government Gazette of the Republic of Namibia, 
No. 395, 6 April 1992, pp. 1-12.) 


This Act provides for national pensions to be paid in Namibia 
to the aged, blind, and disabled. The Act defines an "aged 


persons are not entitled; appeals, offences; district pension 
officers; inquiries, provision of information; delegation of 
powers, and the authority to issue regulations, among other 
things. 


PHILIPPINES. Republic Act No. 7876 of 14 February 1995, 
an Act establishing a senior citizens center m all cities and 
municipalities of the Philippines and funds 
therefor. (Official Gazette, Vol. 91, No. 15, 10 April 1995, pp. 
2143-2144.) 


This Act provides as follows: "It is the policy of the State to 
provide adequate social services and an improved quality »f life 
for all. For this purpose, the State shall adopt an integrated 
approach towards health development giving priority to elderly 
among others." To this end, the Act establishes a senior ci-izens 
centre in every city and municipality of the Philippines. The 
functions of these centres are a) to identify the needs, traming, 
and opportunities of senior citizens in the cities and 
municipalities, b) to initiate, develop, and implement productive 
activities and work schemes for senior citizens in order to 
provide income or otherwise supplement their earnings in the 
local community, c) to promote and maintain linkages with 
provincial 


and the Federation of Senior Citizens Association o^ the 
Philippines and other non-government organizations fo- the 
delivery of health care services, facilities, professional «ivice 
services, and volunteer training and community self-help 
projects, and d) to exercise such other functions tha are 
necessary to carry out the purpose for which the centres are 
established. Further provisions of the Act deal with centre 
personnel, requirements to be met by the elderly that use the 
centres, exemption of centres from payment of faxes, 
coordination of government agencies to assist the centres and 
finances, among other things. 


RUSSIAN FEDERATION. Law No. 195-FL of 10 December 
1995 on the Fundamentals of Providing Social Services to the 
Russian Federation Population. — (Rossiiskaia Gazeta 19 
December 1995, p. 3, as summarized in Foreign Broadcast 
Information Service, Document No. FBIS-SOV-96-013-£, 19 
December 1995, 9 p.) 


This Law provides that the State shall guarantee citizens the 
right to social services within the state system of social secvice 
agencies. Such services include the following, among others: a) 
assistance in the home for citizens who have partially los- the 
ability to care for themselves due to extreme old age, illness or 
disability, including socio-personal and socio-medical serwices; 
b) social services in permanent institutions for persons who have 
partially or completely lost the ability to care for themselves and 
are in need of permanent assisted care, including measures of a 
medical, psychological, and social nature, feeding and care, and 
organization of work, leisure, and rest time; c) temporary skelter 
to orphaned children, children without the care of parznts, 
neglected minors, children in difficult living situations, and 
citizens who are the victims of physical or psycholosical 
violence, among others; and d) day-time stay in social service 
institutions for citizens of extreme old age, the disabled, and 
minors in difficult living situations. These services are to be 
provided free of charge and for payment. Services are free of 
charge for a) citizens who are not capable of taking car of 
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themselves due to extreme old age or disability, who do not have 
relatives who can provide for them, and whose income is below 
the minimum assistance level established for the region in which 
they live; b) citizens who are in difficult living situations due to 
unemployment, natural disasters, or armed or interethnic 
conflicts, and c) minor children in difficult living situations. 
Further provisions of the Law deal with the institutions and 
enterprises providing services, licensing of non-state agencies 
and persons providing services, tbe authority of federal organs of 
state authority over social services providers, the funding of 
social service providers, personnel, and penalties, among other 
things. 


SLOVAKIA. Consolidated version of Law No. 100/1988 of 16 
June 1988 on social security, 1995. (Zbierka zakonov, No. 20, 
21 March 1995, Item No. 50, as summarized in Recht in Ost und 
West, No. 5, 1995, p. 150.) 


This Law sets forth the consolidated version of the Slovak 
Law on Social Security. Under the Law, social security is 
guaranteed, in general, for all citizens. Benefits are ensured by 
the State and are not subject to taxation. Retirement benefits 
are provided to persons who have worked for at least twenty-five 
years and, in the case of men, have reached the age of sixty, and, 
in the case of women, the age of fifty-seven. The age for women 
is lowered further according to the number of children born. 
The basic retirement benefit is set at 60 per cent of the average 
monthly income of the beneficiary (a minimum of 550 Sk). The 
Law also makes provision for social welfare benefits, which 
consist of care for families and children, severely disabled 
citizens, and the elderly who are in need of special help or who 
are not socially adjusted. 


TERRITORY OF HONG KONG. Residential Care Homes 
(Elderly Persons) Ordinance (Ordinance No. 90 of 1994), 20 
October 1994. (Hong Kong Government Gazette, Vol. 136, No. 
42, Legal Supplement 1, 21 October 1994, pp. A1281-A1317.) 


care of persons who have attained the age of sixty years. It 
makes it an offence to operate a residential care home unless a 
licence has been obtained from the Director of Social Welfare or 
an exemption from the requirement of obtaining a licence. A 
licence may be refused if it appears to the Director of Social 
Welfare that the applicant or persons to be employed are not fit 
persons to operate a residential care home, if the premises are 
not fit premises to be used as such a home, or if the premises do 
not comply with requirements relating to design, structure, fire 
precautions, health, sanitation, and safety set out in regulations. 
Further provisions of the Ordinance deal with the renewal and 
cancellation or suspension of licences, appeals, the supervision 
and inspection of residential care homes, remedial measures, 
offences, and a Code of Practice for residential care homes, 
among other things. 
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TUNISIA. Law No. 94-114 of 31 October 1994 on the 
protection of the elderly. (Journal Officiel de la Fspublique 
Tunisienne, Vol. 137, No. 87, 4 November 1994, pp. 1765-1766, 
as summarized in International Digest of Health Legislation, 
Vol. 47, No. 2, 1996, p. 174.) 


This Law sets forth provisions on the protection of the elderly 
in Tunisia. Section 2 reads as follows: 


"2. The family shall assume responsibility for the protection 
of its elderly members and for satisfying their needs. Te State 
shall, if necessary, assist the family in fulfilling its role in this 
area; it shall also strive to develop services intended for the 
elderly and endeavour to facilitate their integratior -nto the 
family and social environment. ` 


The protection of the elderly is based on the fcllowing 
principles: preserving their health and guaranteeing their dignity 
by assisting them to cope with the difficulties confroatisg them 
in their everyday life and which are due to their age; helping 
them to become aware of their rights and providing thm with 
the necessary assistance to exercise and safeguard thes» rights, 
cambating all forms of discrimination and exclusior. from the 
family and social environment, assuring their -ntegration 
through the sensitization of public opinion to problens specific 
to the elderly and encouraging studies and research on the 
individual and collective aspects of aging and the means hZely 
to assure the protection and well-being of the eldery, helping 
them to make an effective contribution to all sectore cf social, 
cultural, sporting, and recreational life, and taking account of 
their specific needs in the planning of housing progremmnes, the 
use of public transport, and the simplification of adnuristrative 
procedures." 


Further provisions of the Law deal with the assumptio1 of care 
of the elderly, including by families and ty special 
establishments, and special protective measures for the destitute 
elderly. 


ZIMBABWE. National Social Security Authority (Pensions 
and Other Benefits Scheme) (Amendment) Notice, 1€94 (No. 1) 
(Statutory Instrument No. 193A/1994). (Bulletin of Zimbabwe 
Law, No. 2, 1994, pp. 81-82.) 


Among other things, this Notice amends the "Scheme Notice" 
(Statutory Instrument No. 393/1993) to increase the mandatory 
retirement age from sixty to sixty-five. IndividuaBb may still 
retire at any time from sixty onwards. The Notice alse amends 
the Second Schedule to the Scheme Notice with egard to 
arduous occupations m which retirement at age 3fty-five is 
possible. Further provisions of the Notice deal witk conditions 
of eligibility for invalidity pensions and invalicit grants, 
retirement pensions and retirement grants, refund of 
contributions upon termination of employment, fun=ral grants, 
survivors’ pensions, and concurrent benefits. 
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ALGERIA. Order of 9 December 1995 setting the technical 
features of the national passport. (Journal Officiel de la 


République Algérienne, No. 14, 25 February 1996, pp. 7-8.) 


This Order sets forth rules on the size, composition, and 
colour of the Algerian national passport and the information to 
be included in it. This information includes the names, place 
and date of birth, profession, domicile, and description of the 
holder of the passport, as well as the holders signature and 
photograph and dates of issuance, expiration, and renewal of the 
passport. Information about a maximum of four children of the 
holder may also be included in the passport. The passport is 
personal and may not be lent or sent through the mail. Any 


ANDORRA. Decision of the Constitutional Court of 15 March 
1994 in relation to Appeal No. 93-1-L. (Butlleti Oficial del 
Principat d'Andorra, Vol. 6, No. 21, 16 March 1994, pp. 647- 
652.) 


In this case, the Constitutional Court of Andorra ruled that 


following: a) distinctions made by the Law with respect to the 


and whether they were born inside or outside the marriage of a 
foreigner who acquires Andorran nationality by that marriage; b) 
the Law's deprivation of nationality of certain categories of 
spouses and children, with the result that they are left with no 
nationality, and c) the loss of nationality in certain cases under 
the Law without an administrative or judicial decision. The 
Court ruled that these provisions violated constitutional 
ee e Du n E 
children; provisions of the Universal Declaration of Human 
Rights that guarantee every person a right to nationality, 
constitutional principles of family unity; constitutional principles 
of the non-retroactivity of laws; and constitutional principles that 
guarantee the right to due process in the application of the law. 


NOTE: On 21 December 1994, Andorra amended Article 25(2) 
and (3) of the Law on Nationality to provide more time for 
certain categories of persons to prove, for the purposes of 
acquiring Andorran nationality that they have lost the nationality 
of another country. See Butlleti Oficial del Principat d'Andorra, 
Vol. 7, No. 6, 25 January 1995, pp. 207-208. 


ANGOLA. Law No. 3/94 of 21 January 1994 on the Legal 
System Governing Foreigners. (Diário da Republica, Series I, 
No. 3, 21 Jamary 1994, pp. 11-19.) 


This Law sets forth rules on the legal situation of foreigners in 
Angola and the legal system governing entry into, exit from, and 
stay and residency in Angola. For the purposes of the Law, a 
"foreigner" is defined as a person who does not possess Angolan 
citizenship. The Law provides that foreigners who reside or find 
themselves in Angola enjoy, on the basis of reciprocity, the same 
rights and guarantees and are subject to the same duties as 
Angolan citizens, with the exception of political nghts and 
further rights and duties expressly reserved for Angolan citizens. 
Foreigners enjoy the right of free circulation and choice of 
domicile, the right to education, the right to hold meetings and 
demonstrate, the right to make use of the legal system, the nght 
to exercise their rights to property, and the right to join unions 
and professional associations. They are prohibited from 
exercising public functions and engaging in politics. Further 
provisions of the Law deal with the requirements to be met by 
foreigners who wish to stay in Angola, constitutional and legal 
guarantees, requirements to enter and leave the country, 
passports, financial means that foreigners must have at their 
disposal while in Angola, the responsibilities of those 
transporting foreigners, the various categories of visas, 
foreigners working in Angola, duties of those managing places 


Angola, appeals, and taxes, infractions, and fees, among other 


ANGOLA. Decree No. 48/94 of 25 November 1994. (Diário 
de Repüblica, Series 1, No. 53, 25 November 1994, pp. 618- 
622.) 


This Decree is issued under Law No. 3/94 of 21 January 1994, 
which established the legal status of foreigners m Angola, as 
well as a new system governing the entry, stay, and residency of 
foreigners in Angola. The Decree contains provisions on 
freedom of movement, frontier posts; prohibition of entry, entry 
visas, including sections on documentation, requests for visas, 
consideration of requests, granting of visas, and various kinds of 
visas, authorization to stay in Angola, including sections on 
fines, among other things. 


NOTE: Decree No. 35/92 of 24 June 1992 regulates the 
procedures for the issuance of passparts and establishes a system 
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governing the entry and exit of Angolan citizens. See Diário da 
República, Series I, No. 29, 24 July 1992, pp. 227-340. 


Decree No. 43/94 of 28 October 1994 approves regulations on 
diplomatic See Diário da Repüblica, Series I, No. 
48, 28 October 1994, pp. 535-536. 


ARGENTINA. Resolution No. 2430 of 29 July 1994 of the 
Secretariat of Population and Community Relations. (Boletin 
Official de la Republica Argentina, 1 August 1994, as 


in Anales de Legislación Argentina, Vol. 54-C, 
1994, pp. 3512-3513.) 


This Resolution, issued by the Secretariat for Population and 
Community Relations, is designed to set forth in greater detail 
the categories of persons who can be granted temporary or 
permanent resident status in Argentina under Decree No. 
1023/94. 


NOTE. On 29 July 1994, the following Resolutions were also 
issued by the Secretariat of Population and Community 
Relations as supplements to Decree No. 1023: a) Resolution No. 
2431 (means of proof for the purposes of temporary and 
permanent resident status), b) Decree No. 2432 (categories of 
resident status), c) Resolution No. 2433 (length of various kinds 
of resident status); d) Resolution No. 2434 (procedures and 
methods of proof for extending temporary resident status), e) 
Resolution No. 2435 (procedures to us followed for the 
admission of foreigners living outside Argentinay, f) Resolution 
No. 2436 (transformation of resident status into 
permanent status), g) Resolution No. 2437 (visas for foreigners 
with permission for temporary entry), h) Resolution No. 2438 
(procedures for supplementing incomplete documentation for the 
purpose of regularization of migration status), i) Resolution No. 
2439 (documentation of temporary resident status for those who 
obtained such status before the requirements were changed by 
Decree No. 1023/94}, j) Resolution No. 2440 (documentation for 
those who applied for, but had not yet been granted, resident 
status under the same conditions as above), and k) Resolution 
No. 2441 (transitional resident status for those who have applied 
for, but not yet obtained, other resident status). These 
Resolutions were published in Boletín Oficial de la Repüblica 
Argentina on 1 August 1994 and are in Anales de 
Legislación Argentina, Vol. 54-C, 1994, pp. 3513-3525. 


Resolution No. 774bis of 31 January 1994 deals with procedures 
to be followed by foreigners from countries bordering on 
Argentina who are in Argentina and desire to settle there 
permanently. See Boletín Oficial de la Repüblica Argentina, 21 
March 1994, as reproduced in Anales de Legislación Argentina, 
Vol. 54-B, 1994, p. 1880. 


ARGENTINA. Law No. 24393 of 18 November 1994. 
(Boletín Oficial de la Repüblica Argentina, | December 1994, 


as reproduced in Anales de Legislación Argentina, Vol. 54-D, 
1994, pp. 4424-4425.) 
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This Law amends Law No. 22439 on migration and the 
promotion of immigration as follows: a) persons with paysical or 
psychological disabilities are to have a category of admission to 
Argentina equal to that of their parents, children, spoises, or 
legal representatives when these latter are foreignerr, and b) 
when one of these persons is an Argentine citizen, thcse with 
disabilities are to be granted permanent resident status. The 
Law also raises fines imposed on persons who violate provisions 
of the Law prohibiting the employment or lodging of “o-eigners 
illegally in the country, makes these fines cumulet-ve and 
progressive, and sets the fine imposed on transporters. of illegal 
foreigners at three times the ticket price from the poin: of origin 
of the trip. 


NOTE: Decree No. 1023 of 29 June 1994 sets forth regulations 
to Law No. 22439. It contains provisions on the allowing, 
among other things: a) the promotion of immigraticn, b) the 
admission of foreigners into Argentina, c) obsacles to 
admission; d) categories of admission; e) length of admission for 
various categories of foreigners, f) procedures to be followed by 
those seeking admission; g) required documenti&on for 
applications for admission; h) the entry and exit of persons from 
Argentina, including foreigners and Argentine citizens, 1) entry 
while in transit to another country, j) obligations imposed on 
those transporting foreigners, k) illegal entry and residency in 
Argentina; expulsion from Argentina; I) prohibition œ -e-entry, 
m) work performed by foreigners in Argentina; n) cb igations 
imposed on the employers of foreigners, o) the system of 
immigration control; p) proceedings against persons violating 
immigration law; q) appeals of adverse decisions; r) migration 
registers and the correction of information in such res sters; s) 
warnings and extraordinary measures, and t) political asylum 
and refugees. The Decree also amends Decree Nc 1434/87 
with respect to the categories of persons who can Le granted 
permanent or temporary residency in Argentina. See nales de 
Legislación Argentina, Vol. 54-C, 1994, pp. 3206-3221. 


ARGENTINA. Law No. 24533 of 11 Septemoer 1995. 
(Boletin Oficial de la República Argentina, 14 Septenter 1995, 
as reproduced in Legislación Argentina, No. 573, Octater 1995, 
p. 3.) 


This Law amends Articles 10 and 11 of Law N». 346, as 
amended, on citizenship and naturalization in Argentine. Under 
the reformulated Articles 10 and 11, s citizenship card and 
procedures to obtain it are free, except as notec below. 
Foreigners may confirm their age and status as = foreigner 
simply by providing their identity card issued by the Argentine 
Federal Police or a passport of their country of origin with a visa 
issued by the Argentine consul. They may also corfirm these 
facts by means of an act of civil status contracting merriage or 
denying or recognizing children in the country made- tefore the 
enactment of this Law. After a judge has received a »etition for 
citizenship, he or she has three days to request any rx'ormation 
or certification deemed appropriate from any public cr private 
agency or from individuals. A judge is to issue or deny a 
citizenship card within ninety days. The judge is alsc to publish 
edicts indicating clearly the date of the petition, as "vell as any 


other information considered relevant, in a local newspaper and 
a newspaper of national circulation two times so as to allow any 
person to bring to the Public Ministry considerations thought to 
stand in the way of the issuance the card. The cost of 
publication is to be paid by the petitioner. Citizenship may not 
be denied for political, ideological, union-related, religious, or 
racial reasons. 


NOTE: Decree No. 231 of 2 August 1995 amends Article 2 of 
Decree No. 3213/84 with respect to the naturalization of minors 
under the age of eighteen born outside Argentina to Argentine 
citizens (on application by those who exercise parental authority 
over them) and by minors over the age of eighteen (on their own 
application) See Boletín Oficial de la República Argentina, 7 
Angust 1995, as reproduced in Anales de Legislación Argentina, 
VoL 55-D, 1995, p. 4527. 


Law No. 24569 of 26 October 1995 amends Law No. 17671 to 
add language requiring a person who finds the national identity 
card of another person to give it to the authorities for transfer to 
the National Registry of Persons and authorizing the National 
Registry of Persons to return the card to its owner. See Anales 
de Legislación Argentina, Vol. 55-E, 1995, p. 5891. 


AUSTRIA. Federal Law of 1994 amending the Federal Law on 
the entry and stay of foreigners (The Aliens Law). 
(Bundesgesetzblatt für die Republik Osterreich, No. 36, 17 
February 1994, Item No. 110, p. 2043.) 


This Law amends Sections 14 and 17 of the Aliens Law. The 
amendments relate to: a) the issuance of visas to foreigners in 
cases in which foreigners are exempted from the requirement to 
obtain a visa to enter Austria (Section 14), and b) the postponing 
of a decision on the expulsion of a foreigner until after the 
foreigners application for the extension of permission to stay 
under the Law on the Stay of Foreigners is decided (Section 17). 
The changes introduced by the Law are minor in nature. 


NOTE: An Ordinance of 1995 of the Ministry of the Interior, 
issued under the Aliens Law, sets forth categories of foreigners 
who are exempted from the requirement of obtaining a visa, 
categories of foreigners who are required to obtain a transit 
permit in order to travel through an Austrian airport, information 
that transporters are required to provide about foreigners whom 
they bring into Austria, and the locations of border control 
stations, among other things. See Bundesgesetzblatt, No. 41, 22 
February 1995, Item No. 122, pp. 3157-3160. 


An Ordinance of 1994 of the Ministry of the Interior, issued 
under the Law on the Residence of Foreigners, sets forth 
categories of foreigners who are exempt from the requirement of 
obtaining a permit to stay in Austria. See Bundesgesetzblatt, 
No. 299, 7 December 1994, Item No. 961, pp. 7117-7119. 


An Ordinance of 1995 of the Ministry of the Interior, issued 
under the Law on the Residence of Foreigners, sets forth 
activities for which a permit to stay will be issued. See 
Bundesgesetzblatt, No. 125, 16 June 1995, Item No. 395, pp. 


5595-5597. 


The Law of 1995 on the Primary Place of Residence amends the 
Registration Law 1991, as amended, which requires every 
person taking up residence in an apartment or paid 
accommodation in Austria or leaving that residence to be 
registered with the police. The amendments deal with 
definitions, exceptians to the duty to be registered, changes in 
information to be registered, the central register of mformation, 
procedures for lodging complaints, and the use by authorities of 
information registered, among other topics. See 
Bundesgesetzblatt, No. 155, 8 July 1994, Item No. 505, pp. 
4067-4076. 


AUSTRIA. Federal Law of 1995 amending the Passport Law 
1992 (Passport Law Amendments 1995). (Bundesgesetzblatt für 
die Republik Ósterreich, No 166, 4 August 1995, Item No. 505, 
pp. 6655-6660.) 


This Law amends the Passport Law 1992 to change the names 
of the three categories of passports that can be issued to ordinary 
passports, service passports, and diplomatic passports. The Law 
also contains provisions on: a) the categories of persons who are 
entitled to be issued the latter two categories of passports, b) 
circumstances under which an ordinary passport can be issued 
for a limited period of validity; c) the duty of passport holders to 
turn in old passports; d) circumstances under which applications 
for the issuance or extension of the period of validity of, or 
change of information in, a passport are to be rejected, e) 
circumstances under which passports are to be withdrawn or 
seized; f) the authorities responsible for issuing and extending 
the period of validity of passports; g) the processing, use, and 
storage of information contained in passports; h) penalties, and 
i) circumstances under which persons other than the holder may 
not be registered in a passport, among other things. 


NOTE: An Ordinance of 1995 of the Ministry of the Interior 
sets forth provisions on the form of passports and the data to be 
included in passports. See Bundesgesetzblatt, No. 290, 22 
December 1995, Item No. 861, pp. 9031-9060. 


BELGIUM. Royal Order of 3 March 1994 amending the Royal 
Order of 8 October 1981 on access to the territory, stay, 
establishment, and removal of foreigners. (Moniteur belge, 8 
March 1994, as reproduced in Bulletin usuel des lois et arrétés, 
Nos. 4-5, 1994, Item No. 201, pp. 468-469, and summarized in 


Revue de droit pénal et de criminologie, Vol. 75, May 1995, pp. 
520-521.) 


This Order amends the Royal Order of 8 October 1981 with 
respect to different procedures that can be applied to a foreigner 
who arrives in Belgium without being in possession of an 
authorization to stay in Belgium that is normally required. 
These include granting a permit to stay and issuing an order to 
leave the country, among others. 


NOTE: A Royal Order of 3 February 1995 amends the Royal 
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Order of 8 October 1981 with respect to population registers and 
identity cards, among other things. See Moniteur belge, 16 
February 1995, as reproduced in Bulletin usuel des lois et 
arrétés, Nos. 3-4, 1995, Item No. 163, pp. 201-202. 


A Royal Order of 22 February 1995 amends the same Royal 
Order to provide that identity cards for foreigners are valid for 
five years and that citizens of member states of the 
Communities who come to Belgrum to study shall benefit from a 
right to stay for three months. See Moniteur belge, 15 March 
1995, as reproduced in Bulletin usuel des lois et arrétés, Nos. 5- 
6, 1995, Item No. 199, pp. 246-247. 


A Royal Order of 7 August 1995 sets forth the conditions under 
which and cases in which various categories of foreigners may 
leave Belgium for more than one year and be authorized to 
retum. See Moniteur belge, 2 September 1995, as reproduced in 
Bulletin usuel des lois et arrétés, No. 17, 1995, Item No. 961, 
pp. 1728-1729. 


BELGIUM. Law of 8 March 1995 amending Article 74/2 of 
the Law of 15 December 1980 on access to the territory, stay, 
establishment, and removal of foreigners and inserting a new 
Article 74/4bis. (Moniteur belge, 30 March 1995, pp. 7993- 
7995.) 


Among other things, this Law provides for the imposition of 
an administrative fine of 150,000 francs on the following: a) 
public or private transporters by air, sea, or land who transport 

any passenger without the proper documents to Belgium; and b) 
GUblcior iva eases bi di sea, or land who, during a 
trip to a third country, transport any passenger to Belgium who 
does not have the proper documents to enter the third country. 
The fine is to be immediately executed, despite any appeal 
made. The fine may be reduced under an agreement made 
previously between the transporter and the competent ministry. 
If a passenger is subsequently granted refugee status, the fine 
will be restituted to the transporter. If the transporter does not 
pay the fine immediately, the Government may retain the means 
of transport until the fine is paid, with the transporter paying any 
administrative costs. In addition, the Law increases existing 
fines imposed on transporters. 


NOTE: An Order of 5 April 1995 sets forth further 
administrative details on the payment of the administrative fine 
established in the above Law. See Moniteur belge, 20 April 
1995, as reproduced in Bulletin usuel des lois et arrétés, No. 8, 
1995, Item Nc. 389, pp. 539-540. 


BELGIUM. Law of 13 April 1995 amending the procedure for 
naturalization and the Code of Belgian Nationality. (Moniteur 
belge, 10 June 1995, p. 16645, as reproduced in Bulletin usuel 
des lois et arrétés, 1995, Item No. 605, pp. 954-955, and 
summarized in Revue de droit international et de droit comparé, 
1995, pp. 393-394.) 


This Law amends Article 12 of the Code of Belgian 
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Nationality with respect to procedures for naturalization. Uncer 
the new Article 12, an application for naturalization is to be 
addressed to the House of Representatives and sent to the deck. 
The application becomes invalid if, after its introduction, “he 
person submitting the application ceases to have his o Ser 
principal residence in Belgium or loses the connections with 
Belgium set forth in Article 19, paragraph 2 of the Cade of 
Belgian Nationality. The application is to be transferred -o the 
public prosecutor's office of the court of first impression 5f the 
place of principal residence of the person submittmz the 
application. If no remarks are made on the application wi-hin 
four months, the opinion is presumed to be favourable. The 
House of Representatives may request all authorities to cary out 
an inquiry relating to the criteria for naturalization. The House 
of Representatives shall adopt a document of naturalea-ion, 
which shall be approved by the King upon the proposal o^ the 
Minister of Justice and shall be published in the Moniteur belge. 
The document becomes effective on the day of its publicatica. 


BRAZIL. Constitutional Amendment No. 4 of 7 June 1994. 
(Colegao das Leis, Vol. 186, No. 7, July 1994, pp. 2414-3415.) 


This Amendment revises Article 12 of Brazil's Constitution to 
provide the following with respect to nationality: a) person: born 
abroad who have a Brazilian father or mother and who ccme to 
live in Brazil and choose Brazilian citizenship at any ume are 
considered to be native Brazilians, b) foreigners cf any 
nationality who have lived in Brazil in uninterrupted fashion for 
more than 15 years without being convicted of a crime can be 
naturalized, c) Brazilian nationality will be lost if a -person 
acquires the nationality of another country except whea the law 
of that country recognizes the person's original citizenship or 
when naturalization is a condition for a Brazilian to reside in 
another country or to exercise civil rights there. 


CANADA. An Act to amend the Immigration Act and the 
Citizenship Act and to make a consequential amendment to the 
Customs Act, 15 June 1995. (Acts of the Parliament ef Canada, 
1995, pp. 1-21, as summarized in Legislative Inform.axion, No. 
11, 1995, p. 12.) 


This Act amends Canada's Immigration Act, Citizznship Act, 
and Customs Act to restrict the access of serious criminals or 
persons subject to security certificates from acces= *o certain 
immigration procedures. It also allows senior -mmigration 
officers to redetermine eligibility to claim refugee status in the 
case of fraud or multiple claims. 


NOTE: Immigration Regulations, 1978, amendment. (SOR/94- 
681) of 4 November 1994 establish a Deferral Remowal Orders 
Class of immigrants, define membership in this class. and allow 
members of the class to apply for employment euthorizations 
while their cases are in process. This Class is esta»l&hed under 
provisions of the Immigration Act that set forth landing 
requirements for persons on public policy grounds and 
humanitarian and compassionate grounds. The -less contains 
certain failed refugee claimants who have been =n "limbo" for 


the past few years due to the Immigration Departments 
unwillingness or inability to remove them. 


CAPE VERDE. Decree-Law No. 53/95 of 26 September 1995. 
(Boletim Oficial da República de Cabo Verde, Series 1, No. 32, 
Supplement, 26 September 1995, pp. 4-6.) 


This Decree-Law authorizes Cape Verdeans who are 
emigrants to open the following accounts in banking institutions: 
8) emigrant savings accounts, b) accounts in foreign currency, 
and c) accounts in Cape Verdean currency. Provisions of the 
Decree-Law deal with the definition of "Cape Verdean 
emigrants," special characteristics of accounts, including the 
purposes for which they can be used; movement of money 
between accounts; loss of status as an emigrant; the opening of 
accounts, and operations performed with accounts, among other 
things. The Decree-Law is designed to provide direction for the 
savings of Cape Verdean communities outside the country and to 
attract savings, it creates support and incentives for investment 
projects aimed at non-resident citizens. 


NOTE: Decree-Law No. 4/04 of 21 June 1994 approves new 
passport forms for ordinary, diplomatic, and service passports. 
See Boletim Oficial da República de Cabo Verde, Series I, No. 
23, Supplement, 21 June 1994, p. 2. 


Decree-Law No. 38/94 of 6 June 1994 defines and regulates 
diplomatic passports. See Boletim Oficial da Repüblica de 
Cabo Verde, Series I, No. 21, 6 June 1994, pp. 304-305. 


CHINA. Detailed Rules for Implementing the Law of the 
People's Republic of China Governing the Exit and Entry of 
Citizens, 15 July 1994. (Xinhua Domestic Service [Beijing], 15 
July 1994, as reproduced in Foreign Broadcast Information 
Service, Document FBIS-CHI-94-138, 19 July 1994, pp. 26-29.) 


These Rules are promulgated under Article 19 of the Law of 
the People's Republic of China Governing the Exit and Entry of 
Citizens. They apply to citizens who are leaving or entering the 
country on private matters. "Private matters" refer to taking up 
residence, visiting relatives or friends, inberiting an estate, 
studying at private expense, taking up employment, sightseeing, 
or other non-official matters. Provisions of the Law deal with 
applications to leave the country, applications to enter China 
submitted by Chinese citizens residing abroad, border 
inspections, travel documents, and penalties, among other 
things. 7 
NOTE: On 15 July 1994, China also promulgated Implementing 
Rules on the administration of the entry into and exit from the 
PRC by foreign nationals Law. These Rules contain provisions 
on entry into and departure from China by foreigners, inspection 
of entry and exit documents, residence, accommodation 
registration, travel, and penalties. See China Law & Practice, 
Vol. 8, No. 7, 1994, p. 7. 


On 5 March 1994, China promulgated the Supplementary 


Provisions of the Standing Committee of the National Peoples 
Congress on the Severe Punishment of the Crimes of Organizing 
or Transporting Other Persons to Illegally Cross the National 
Border. These Provisions set penalties of fines and impri- 
sonment for various crimes involving the transporting of persons 
illegally across the border. The most serious crimes are pun- 
ishable by life imprisonment and, if the crimes of homicide, 
injury, rape, abduction, or trafficking are involved, death. See 
The Laws of the People's Republic of China, Vol. 6, 1994, 
pp.161-163. 


On 20 July 1995, China promulgated the Border Inspection upon 
Exit from and Entry into China Regulations. These Regulations 
govern the inspection and administration of persons, means of 

ion, and goods entering or leaving China. See China 
Law & Practice, Vol. 9, No. 7, 13 September 1995, pp. 7-8. 


COLOMBIA. Decree No. 321 of 7 February 1994 of the 
Ministry of Foreign Relations regulating the issuance of 
ordinary, frontier, and provisional passports and setting forth 
other provisions on this subject. (Legislación Económica, No. 
994, 15 March 1994, pp. 480-483.) 


This Decree provides that every Colombian citizen who travels 
outside the country must have a valid passport. There are five 
kinds of passports. ordinary passports, frontier passports, 
provisional passports, diplomatic passports, and official 
passports. The Decree regulates the first three of these. 
Frontier passports are defined as passports that are issued by 
Colombian consulates in Brazil, Ecuador, Panama, Peru, and 
Venezuela and that are valid only with respect to the country in 
which the consulate that issued them is located. Provisional 
passports are passports issued by Colombian consulates and are 
valid only to re-enter Colombia once. They are designed for 
Colombian citizens who find themselves in special conditions, 
including those who have been deported or expelled or who have 
lost their travel documents and must enter the country 
immediately. Provisions of the Decree set forth the require- 
ments to be met by citizens who desire to obtain various pass- 
ports, procedures for the issuance of passports, and rules relating 
to passports for minors, among other things. This Decree 
repeals the following Decrees No. 1891 of 1992, No. 360 of 24 
February 1993, and No. 731 of 19 April 1993. 


NOTE: Decree No. 1869 of 3 August 1994 of the Ministry of 
Foreign Relations sets forth regulations on the issuance of cards 
of naturalization for foreigners and the authorization of persons 
who are Latin Americans or citizens of the Caribbean by birth to 
register themselves as Colombian citizens. The Decree contains 
provisions relating to applications and the contents of 
applications, the extension of nationality to children, the 
rejection of applications, the right of Colombian citizens to 
renounce their citizenship and procedures for doing so, and 
reacquisition of citizenship, among other things. 


COLOMBIA. Decree No. 2268 of 22 December 1995 of the 
Ministry of Foreign Relations setting forth provisions on the 
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issuance of visas and the control of foreigners and other 
provisions relating to immigration. (Legislación Económica, 
No. 1040, 16 February 1996, pp. 409-426.) 


This Decree provides that the Ministry of Foreign Relations is 
the government body responsible for establishing immigration 
policy in coordination with other official agencies at all levels. 
Immigration is to be regulated according to the political, 
demographic, labour, social, economic, scientific, and cultural 
needs of the country. Immigration planning is to be oriented 
around preventing the entrance of foreigners who compromise 
the employment of Colombian citizens, the illegal stay of 
foreigners, and the stay of foreigners who, due to their numbers 
and distribution within the national territory, constitute a 
problem with political, economic, social, and security 
implications for the State. Immigration is to be encouraged for 
persons who do the following: a) enter the country to be 
involved in public or private development programmes relating 
to agriculture, industry, fishing, forestry, tourism, education, and 
social and cultural matters for which there are not capable 
workers or not enough such workers, b) bring with them 
scientific or technological advances; c) carry out activities that 
generate employment for national workers in areas relating to 
the export of goods and services or community usefulness, d) 
settle in areas the development of which is considered a priority 
or useful by the Government; or e) bring with them capital to be 
invested in productive activities or for the establishment of 
certain businesses. The Decree creates the following classes of 
visas: diplomatic visas, service visas, courtesy visas, business 
visas, resident visas, temporary visas, immigrant visas, and 
visitors' visas. It also provides details on requirements for these 
visas, their length of validity, their cancellation, and treatment 
of family members. Further provisions of the Decree deal with 
the control] of immigration and infractions under the Decree, 
including provisions on entry into the country, denial of entry 
into the country, reasons for denial of entry, registration of 
foreigners, documenfation of foreigners, requirements placed 
upon the employers of foreigners, control over means of 
international transportation and requirements placed on those 
transporting foreigners into the country, procedures for leaving 
the country, and deportation and expulsion from the country, 
among other things. 


COSTA RICA. Law No. 7514 of 6 June 1995 amending 
Articles 16 and 17 of the Political Constitution. (La Gaceta, 
Diario Oficial, No. 122, 27 June 1995, p. 1, as translated in 
Legislative Information, No. 9, 1995, p. 3.) 


This Law amends Articles 16 and 17 of Costa Rica's 
Constitution as follows: 


"Article 16. The quality of being Costa Rican may not be lost or 
renounced. 


Article 17. The acquisition of nationality extends to minor 
children, in conformity with regulations established by law." 
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CROATIA. Law of 1991 on Croatian Citizenship. [Central 
and East European Legal Materials, Release 27, November 
1994, pp. 1-13.) 


This Law regulates Croatian citizenship, prerequisres for its 
acquisition, and termination of citizenship. Under tRe Law, 
citizenship may be acquired through descent, birth in the 
territory of Croatia, or naturalization, or under international 
treaty. Croatian citizenship may be acquired through 
naturalization if an applicant: a) reaches the age of eigateen and 
is not deprived of "business capacity," b) possesses a iccument 
of release from foreign citizenship or submits evidence cf being 
able to obtain such release after being granted Croatian 
citizenship; c) has uninterrupted residence m Croacie for a 
period of at least five years prior to submitting the request; d) 
knows the Croatian language and Latin characters: and e) 
conducts him or herself so as to lead to the conclusion fat he or 
she will respect the legal order and customary rules o^ Troatia 


and will accept Croatian culture. Further provisions of tne Law . 


deal with the acquisition of Croatian citizenship by spouses and 
by emigrants and their descendants, acquisition of citizenzhip by 
Ininors, termination of citizenship by release or renunc ation or 
under international treaty, application procedures, citizenship 
records, and proof of Croatian citizenship, among other things. 


NOTE: This summary takes into consideration ameacments 
made in 1992. 


CZECH REPUBLIC. Law of 29 December 1992 cn the 
Acquisition and Loss of the Czech Republic Citizenship. 
(Central and East European Legal Materials, Release 44, 
August 1997, pp. 1-14.) 


This Law governs the acquisition and loss of citizenshi> 2f the 
Czech Republic. Citizenship can be acquired by birth, acoption, 
determination of paternity, being found m the Czech Republic, 
declaration, or grant. Citizenship of the Czech Republic will be 
granted to persons who: a) have been residing permanently and 
continuously in the Czech Republic for at least five years; b) 
prove that they were released from the citizenship of another 
State or, by acquiring Czech citizenship, lose their p-evious 
foreign citizenship, unless they are stateless persons; c) have not 
been convicted in the past five years of an intentional criminal 
offence, and d) can prove knowledge of the Czech largiage. 
Further provisions of the Law deal with the following, among 
other things: acquisition of citizenship by other mctaods, 
documents to be included in applications for citizenship, 
applications for citizenship by the parents of children uncer the 
age of fifteen, waiver of requirement a) above by the Minstry of 
the Interior, the oath of citizenship, loss of citizenship by 
declaration or by acquiring foreign citizenship, citizership 
documents, special provisions an choice of citizenship folb-ving 
the extinction of the Czech and Slovak Federal Republi-, and 
determination of citizenship in the case of disputes. 


NOTE: This summary takes into consideration amend ments 
made by Laws No. 272/1993, No. 140/1995, and No. 139/296. 


DENMARK. Law of 24 June 1992 amending the Law on 
Foreigners, etc. (Lovtidende, Part A, No. 75, 1992, Item No. 
482, pp. 1968-1969.) 


This Law amends the Law on Foreigners to restrict as follows 
the following categories of foreigners who qualify for resident 
permits: a) foreigners who cohabit with a Danish resident: the 
resident must have Danish citizenship or the citizenship of 
another Nordic country, have a resident permit under Section 7- 
8 of the Law, or have legally resided in Denmark for more than 
the last five years (previously, the resident could have any 
resident status), b) parents of foreigners who have a resident 
permit not limited in time: the parents must not have children 
residing in the homeland (previously, the parent could have a 
child residing in the homeland who was not able to support 
himself or herself), and c) special categories of foreigners with 
family connections to Danish residents: the Danish resident must 
pledge to support the foreigner (previously, the Danish resident 
could be required to support the foreigner), under certain 
conditions, the Danish resident may also be required 1) to prove 
that he or she is capable of supporting the foreigner and/or 2) to 
reimburse the government for any money later provided to the 
foreigner under the social welfare laws. Further provisions of 
the Law do the following: raise from two to three years the 
period of legal residence of a foreigner living in Denmark during 
which the foreigner may be deported if found to be unable to 
support him or herself or may have a time-limited resident 
permit withdrawn for one of a list of reasons, authorize the 
deportation of certain categories of foreigners whose application 
for a resident permit is being considered if they fail to appear at 
a hearing, authorize the fingerprinting and photographing of a 
foreigner if deemed appropriate for the identification of a 
foreigner, require that certain applications for legal resident 
status contain information regarding the applicant's connections 
to Denmark and authorize Danish diplomatic and consular 
personnel to reject applications that do not meet this 
requirement (no appeal is allowed), and authorize the 
Directorate of Foreigners to decide that certain decisions 
relating to refugee status that are considered to be obviously 
groundless cannot be brought before the Refugee Board. 


DENMARK. European Communities Citizens Residence 
Permit Act 1994, 22 August 1994. (Lovtidende, Part A, No. 
761, 22 August 1994, pp. 4440-4443, as summarized in 
European Current Law, January 1995, Item No. 45, p. 20.) 


This Act implements European Communities Directive No. 
93/96 and earlier Directives and is applicable to citizens 
domiciled in a Member State of the European Communities who 
want to take up residency in Denmark in order to carry out paid 
employment or business. The Act also applies to the spouses, 
children, and next of kin of such citizens (Section 1). Section 2 
contains rules on other individuals domiciled in another Member 
State who want residency in Denmark but who are not in paid 
employment or business, the primary claim for the right of these 
persons to stay in the country is that they are able to sustain 
themselves. The Act contains rules on the issuance of residence 
permits to citizens from the Scandinavian countries and sets 


forth in detail rules on how to obtain a residence permit 
(Sections 3-11). A permit is limited to a specific period of time, 
normally five years, but an individual who has lived 1n Denmark 
for more than five years is entitled to an unlimited residence 
permit if the rules set forth in Sections 11-15 are complied with. 
A permit may not be renewed if the reason for the individual's 
staying in the country has come to an end unless this is caused 
by illness or unemployment (Sections 16-18). A permit is 
issued by the Immigration Office, and this is the authority to 
which the application must be submitted. A decision on 
whether to issue a permit or not must be made within six 
months after the application has been submitted, and the 
grounds must be given in writing if an application is turned 
down (Sections 20-21). This Act comes into force on 1 
September 1994. 


ECUADOR. Decree No. 1658 of 12 April 1994 amending the 


Migration Law. (Registro Oficial, Organo del Gobierno del 
Ecuador, Vol. 2, No. 424, 20 April 1994, pp. 6-7.) 


This Law amends Ecuador's Migration Law to add language 
providing that authorizations to leave Ecuador (for citizens as 
well as immigrant and non-immigrant foreigners) are valid for 
one year and permit multiple trips outside the country. The Law 
also adds a new chapter to the Migration Law dealing with the 
registration and census of foreigners in Ecuador. Under this 
chapter, foreigners, both immigrant and non-immigrant, must 
appear before the migration authorities to be registered. To this 
end, they must present a valid passport with a visa and two 
photographs. Registration for immigrant foreigners is valid 
indefinitely. Registration for non-immigrant foreigners is valid 
until their visas expire. Foreigners of both categories must re- 
register only if their immigration status changes. The Migration 
Service is to prepare a registry for the control of foreigners 
based on the information provided by foreigners when they 
appear for registration. 


EL SALVADOR. Decree No. 670 of 29 September 1993. 
(Diario Oficial, Vol. 321, No. 188, 8 October 1993, pp. 2-4.) 


This Decree amends Article 12 of El Salvador's Migration Law 
to provide for the issuance of a tourist card allowing a foreigner 
to enter the country for ninety days. Such a card is valid for one 
trip only, and persons who enter the country under the authority 
of such a card may not change their migration status or 
undertake paid activities. Further provisions of the Decree deal 
with application for a tourist card. 


NOTE: Decree No. 671 of 29 September 1993 amends the 
Organic Law of the Consular Service to conform to the above 
Decree amending the Migration Law. See Diario Oficial, Vol. 
321, No. 188, 8 October 1993, pp. 6-7. 


ESTONIA. Law of 19 January 1995 on Citizenship. {Riigi 
Teataja, Part I, No. 12, 1995, as translated in Legal Acts of 
Estonia, No. 6, 16 June 1995, pp. 163-174.) 
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This Law governs the acquisition, receipt, restoration, and loss 
of Estonian citizenship. It provides that Estonian citizenship 
shall be acquired by birth by 1) any child at least one of whose 
parents is an Estonian citizen at the time of the child's birth; 2) 
any child who is born after the death of his/her father if the 
father at the time of death was an Estonian citizen; and 3) any 
child found in Estonia whose parents are unknown and who is 
not proven to be a citizen of any other State (at the request of the 
legal guardian or guardianship agency) A foreigner who wishes 
to acquire Estonian citizenship must be at least fifteen years old, 
have lived in Estonia on the basis of a permanent resident 
permit for at least six years, have a knowledge of Estonian and 
the Estonian Constitution and Law on Citizenship, have 
permanent lawful income sufficient to support him or herself 
and dependents, be loyal to the State of Estonia, and take an 
oath to the State. Persons with Estonian citizenship may possess 
no other nationality. Further provisions of the Law deal with the 
following, among other things: the definition of "permanent 
lawful income" and "knowledge of Estonian and the Estonian 
Constitution and Law on Citizenship;" receipt of citizenship by 
special service to the State; documents to be submitted to 
receive citizenship, conditions for receiving citizenship as a 
minor, the right of a person who lost Estonian citizenship as a 
minor to have it restored; procedures for receiving and restoring 
citizenship; reasons for refusal to grant or restore citizenship; 
procedures for loss of citizenship; reasons for revocation of 
citizenship, exemptions from the Estonian language requirement 
for special categories of persons, and appeals. 


FINLAND. The Foreigners Ordinance, 18 February 1994. 
(Finlands forfatiningssamling, Nos. 139-143, 22 February 1994, 
Item No. 142, pp. 363-369, as summarized in European Current 
Law, July 1994, Item No. 149, p. 123.) 


This Act sets forth provisions on the entry of foreigners into 
Finland. Section 1 provides that a foreigners passport must 
contain personal information necessary for identification. 
Section 2 deals with the rules for identification documents that 
are not passports. Section 3 deals with the possibility of 
travelling on a group passport as part of a group. This passport 
must contain data on every person in the group. Sections 4-34 
deal with visas, residence permits, refugees, and temporary 
permits entitling a foreigner to reside in the country for both 
long and short periods of time. The Act also sets forth rules on 
work permits and the employers obligation to apply for such 
permits when employing a foreigner. The Ministry for Internal 
Affairs is responsible for maintaining a register of all foreigners 
registered in Finland, temporary or otherwise, and the Ministry 
18 designated as the supervisory authority under the Act. The 
Act comes into force on 1 March 1994. 


NOTE: An Ordinance of 13 December 1991 sets forth rules on 
reception stations and accommodations for asylum seekers. It 
contains provisions on the Board of Directors in control of 
reception stations and accommodations, personnel, appointments 
to office, duties, and leaves of absence, among other things. See 
Finlands forfattningssamling, 30 December 1991, Item No. 
1608, p. 3176. 
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FRANCE. Decree No. 94-49 of 12 January 1994 pubLshing the 
Agreement relating to the readmission of persons in ar icregular 
situation (together with a common declaration and a statement), 
signed in Brussels on 29 March 1991. (Journal officiel de la 
République francaise, 20 January 1994, p. 1031, as reproduced 
in Actualité législative Dalloz, No. 3, 1994, pp. 136-133.) 


This Agreement was entered into in the context of the Schengen 
Treaty of 14 June 1985 on the gradual elimination of comtrols at 
common borders. It provides that each contracting party shall 
readmit to its territory at the request of another contrac-ing party 
any person who does not meet or who no longer neets the 
conditions for entry or stay applicable in the territ of the 
requesting contracting party, so long as it is estalüished or 
presumed that this person is a national of the first cartracting 
party. If later investigation demonstrates that this person was 
not a national of the first contracting party at the monent of 
leaving the territory of the requesting party, the reques-ing party 
shall readmit this person under the same conditions. Further 
provisions of the Law deal with exceptions to thes: general 
rules, the amount of time that a party has to respond to a 
request, the responsible authorities, the relationshro of the 
provisions of this Agreement to other conventions en:eced into 
by contracting parties (particularly, the Convention anc >rotocol 
Relating to the Status of Refugees), the entry into focce of the 
Agreement, the ability of other countries to become cartracting 
parties, modifications to the Agreement, and suspersion or 
denunciation of the Agreement by a contracting par. among 
other things. The contracting parties are Belgium, France, 
Germany, Italy, Luxembourg, the Netherlands, and Polard. 


NOTE: A Circular of 11 December 1995 on the control of 
identity as defined in Article 78-2 (4) of the Code: cf Penal 
Procedure and Article 67 of the Customs Code :es forth 
measures that France will undertake in light of its d=cision to 
delay the implementation of the Schengen Treaty. These relate 
to the verification of identity by the Criminal Investigations 

and customs agents. See Journal cfWciel, 9 
February 1996, p. 2112, as reproduced in Recueil Dadcz Sirey, 
No. 9, 1996, Législation pp. 72-74, and summarized in Revue 
francaise de droit administratif, Vol. 12, No. 4, Juiy-August 
1996, p. 826. 


FRANCE. Decree No. 94-770 of 2 September 1994 nmending 
Decree No. 82-442 of 27 May 1982 adopted in implementation 
of Article 5 of Ordinance No. 45-2658 of 2 Novembe- 1945, as 
amended, on the conditions of entry and stay of forzizners in 
France with respect to admission to French territory. Journal 


officiel de la République francaise, 4 September 1994, p. 12841, 


as reproduced in Actualité législative Dalloz, No. 16 1994, p. 
494.) 


This Decree sets forth the documents that various lasses of 
foreigners must provide in order to be allowed to enter France. 
Tourists must provide a document establishing the purpose and 
conditions of their stay and, in particular, its length Persons 
making a professional trip must provide a document indicating 
information about their profession or about the natuce of their 


trip, as well as the names of establishments or organizations in 
France by whom they are expected. Persons making a private 
visit must present a certificate of lodging signed by the person 
who is welcoming the foreigner. Further provisions of the 
Decree set forth details on certificates of lodging, objections 
made to such certificates by local officials, and persons who are 
exempted from providing documents required to enter France, 
among other things. 


NOTE: Decree No. 94-294 of 15 April 1994 lists the documents 
proving residence that must be produced by a foreigner who 
desires to take advantage of the kinds of social assistance 
provided for in Article 186 of the Code of Family and Social 
Assistance. See Journal officiel, 16 April 1994, p. 5634, as 
reproduced in Actualité législative Dalloz, No. 9, 1994, p. 253. 


Decree No. 94-820 of 21 September 1994 amends the Social 
Security Code with respect to the documents proving residence 
that must be presented by a foreigner who desires to be affiliated 
to a social security regime. See Journal officiel, 23 September 
1994, p. 13544, as reproduced in Actualité législative Dalloz, 
No. 18, 1994, p. 513. 


Decree No. 821 of 21 September 1994 amends the Social 
Security Code with respect to procedures to be followed by 
citizens of the European Communities who desire to be 
affiliated to a social security regime. See Journal officiel, 23 
September 1994, p. 13545, as reproduced in Actualité 
législative Dalloz, No. 18, 1994, pp. 513-514. 


Decree No. 94-698 of 16 August 1994 provides that a variety of 
public agencies, including schools and social security offices, are 
ied i ide forei icularly forei 
with information on the law of nationality. See Journal officiel, 

18 August 1994, pp. 12074-12075. 


FRANCE. Decree No. 94-963 of 7 November 1994 an the 
family reunion of foreigners, adopted in implementation of 
Chapter VI of Ordinance No. 45-2658 of 2 November 1945 
relating to the conditions of entry and stay of foreigners in 
France. (Journal officiel de la République frangaise, 9 
November 1994, p. 19536, as reproduced in Actualité législative 
Dalloz, No. 21, 1994, pp. 571-572.) 


This Decree sets forth conditions and procedures for foreigners 
to apply for permission for their family members to join them in 
France. It provides that a foreigner who has resided in France 
for at least eighteen months on the authority of one of a number 
of permits may apply for family reunion. An application must 
contain a list of members of the family, reasons for the exclusion 
of some members if the list ıs partial, and a number of 
documents, including civil status documents, proof of sufficient 
resources to support for family members, proof of housing for 


' family members, and a copy of a labour contract in the case of 


salaried workers. Further provisions of the Decree deal with 
official forms to be used for applications, the authorities to 
whom applications are to be submitted, investigations of 
applications, notification of decisions, medical examinations of 


family members, documents required of family members to enter 
France, and delivery of authorization for family reunion, among 
other things. 


NOTE: An Order of 7 November 1994 sets forth provisions on 
the medical control of foreigners authorized to stay in France, 
including family members referred to above. Such foreigners 
must provide proof that they have undergone a general medical 
examination, including an examination of their lungs 
Provisions of the Order deal with medical certificates attesting 
whether a foreigner fulfils or fails to fulfil the required medical 
conditions, the nature of these conditions (illnesses referred to in 
Title V of international health regulations published in the 
Decree of 24 January 1989, as well as tuberculosis at certam 
stages, drug addiction, and certain mental disorders), and health 
surveillance of foreigners who are granted an exemption from 
fulfilling required medical conditions. See Jowrnal officiel, 9 
November 1994, p. 15938, as reproduced in Actualité législative 
Dalloz, No. 21, 1994, p. 572. 


FRANCE. Law No. 94-1136 of 27 December 1994 amending 
Ordinance No. 45-2658 of 2 November 1945 on the conditions 
of entry and stay of foreigners in France. (Journal officiel de la 
République francaise, 28 December 1994, p. 18535, as 
reproduced in Actualité législative Dalloz, No. 2, 1995, p. 28.) 


Thus Law amends provisions of Ordinance No. 45-2658 with 

respect to illegal immigration. It authorizes the prosecution of 
French nationals and foreigners who assist in illegal 
mnmigration in France as well as in countries that are parties to 
the Schengen Convention (a change necessitated by the 
provisions of the Schengen Convention), creates areas m train 
stations where foreigners can be detained (such areas already 
exist for airports and ports) and authorizes the transfer of 
foreigners from one such area to another without the foreigners 
being considered to have entered France. 


NOTE: Law No. 94-6 of 4 January 1994 contains provisions 
setting forth the powers of customs authorities to verify the 
Status of foreigners in frontier areas. It allows foreigners to be 
detained for up to three hours. See Journal officiel, 5 January 
1994, p. 245, as reproduced in Recueil Dalloz Sirey, No. 4, 
1994, Législation pp. 107-110. 


Decree No. 94-593 of 13 July 1994 amends the Decree of 12 
November 1991 to modify procedures for extending the period 
of detention of foreigners in places that are not under the 
jurisdiction of the prison authorities. See Journal officiel, 16 
July 1994, p. 10253, as reproduced in Recueil Dalloz Sirey, No. 
28, 1994, Legislation p. 376. 


Law No. 95-73 of 21 January 1995, provides, among other 
things, that foreigners who in the course of public 
demonstrations are found to have committed certain offences 
may be prohibited fram returning to France for up to three years. 
See Journal officiel, 24 January 1995, p. 1249, as reproduced in 
Actualité législative Dalloz, No. 4, 1995, Législation pp. 90-94. 
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GERMANY. Law of 2 September 1994 on the Central Register 
of Foreigners. (Bundesgesetzblatt, Part I, No. 59, 8 September 
1994, p. 2265, as in Sammelblatt für 
Rechtsvorschriften des Bundes und der Lander, No. 40, 7 
October 1994, pp. 2963-2675.) 


This Law provides that the Central Register of Foreigners 
consisis of a general databank and a separate register of visas 
and is directed by an Office of the public administration known 
as the Office of the Register. Through the storage and 
transmission of data on foreigners, this Office 1s to support the 
authorities who are responsible for the’ implementation of 
legislative provisions on foreigners and asylum, as well as other 
public agencies. The Law provides that data are to be stored 
about foreigners whose main residence 1s not in Germany, as 
well as foreigners who fall into other special categories, such as 
those seeking asylum or those whose requests for German 
nationality have been refused. Data can be stored in the 
separate register of visas on any person who requests a visa. 
The Law contains provisions on the information that can be 
stored, petitions to prevent the transmission of data, requests for 
data, agencies authorized to transmit data, those held 
responsible for the accuracy and security of data, procedures to 
be followed with respect to the transmission of data to different 
agencies and the kinds of data that can be transmitted to these 
agencies, records of transactions, the use of data for statistical 
purposes and planning, transmission of data to non-public 
agencies that carry out humanitarian or social activities, 
transmission of data to agencies in other countries, the contents 
of the separate register of visas and general rules for the 
transmission of this data, the rights of persons with respect to 
whom data is stored, the correction of data, the disposal and 
restriction of use of certain data, and criminal penalties for the 
illegal transmission of data, among other topics. 


NOTE. On 17 May 1995, the Government issued an Ordinance 
implementing the above Law. The Ordinance regulates further 
the types of data to be stored, agencies provided access to the 
data, and procedures. Annexed is a complete overview of the 
registry system. See Bundesgesetzblatt, Part I, 24 May 1995, 
pp. 695-721, as summarized in Legislative Information, No. 9, 
1995, p. 20. 


On 11 March 1994, the Government enacted the First Law 
amending the Legal Registration Law, which regulates the duty 
of inhabitants to register with the authorities. The amendments 
deal with the duties and powers of the registration authorities, 
restrictions on the use of data collected, the protected interests 
of persons on whom data is collected, the disposal of data, 
multiple residencies, data on persons in hospitals or nursing 
homes, and types of data that can be transferred, among other 
things. The Law also adds a new Section 24 that allows the 
police to examine data. See Bundesgesetzblatt, Part I, No. 17, 
19 March 1994, p. 529, as reproduced in Sammelblatt, No. 15, 
15 April 1994, pp. 1026-1029. 
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GERMANY. Law of 28 October 1994 amending the Criminal 
Code, the Code of Criminal Procedure, and other Laws (the Law 
to Fight Crimes) — (Bundesgesetzblatt, Part I, No. 76, 4 
November 1994, p. 3186, as reproduced m Sammelblatt für 
Rechtsvorschriften des Bundes und der Lander, No. 48, 2 
December 1994, pp. 3723-3735.) 


This Law amends the Criminal Code to do the following, 
among other things: a) raise the penalty for physically 
mistreating or harming the health of another person from three 
to five years’ imprisonment, b) raise the general minimum 
penalty for mistreatment of persons under one's care from -hree 
to six months’ imprisonment (except in less serious cases) and 
the maximum penalty for especially severe cases from five to ten 
years’ imprisonment and define the term "especially severe 
cases," and c) add new provisions criminalizing the production 
of false official documents (including documents relating to 
legal residence or transportation). The Law also amends the 
Aliens Law with respect to prohibiting persons who have been 
expelled or deported from Germany from returning to the 
country, grounds for expulsion of foreigners, including minors, 
for the commission of crimes, and penalties for the provision of 
false information in order to obtain a residence permit and for 
assisting foreigners in entering Germany illegally. It amends the 
Asylum Procedure Law with respect to assisting foreigners in 
providing false information in proceedings to gain refugee 
status. 


HONDURAS. Accord No. 151-93 of 28 July 1993, Regulations 
to the Law on Residents, Pensioners, and Persons of 
Independent Means. (La Gaceta, Diario Oficial de la Republica 
de Honduras, Vol. 118, No. 27249, 15 January 1994, pp. 1-4.) 


This Accord sets forth Regulations to the Law on Residents, 
Pensioners, and Persons of Independent Means. The Law and 
Regulations are designed to encourage foreigners who are 
retired or who have an independent means of support to become 
residents of Honduras. The Regulations contain provisions on 
the following, among other things: a) definition of terms; b) 
persons eligible to take advantage of the Law and the amount of 
income that they must have, c) benefits provided to such a 
person, including the ability to have family members join him or 
her and exemption from the payment of certain taxes, d) 
application procedures, including required documents, e) 
application procedures for exemption from paying the above 
taxes; and f) reasons for the resident status of beneficiaries to be 
cancelled. 


HUNGARY. Government Decree No. 64/1994 of 30 April 
1994 on the Execution of Act LXXXVI of 1993 an the Entry, 
Stay in Hungary, and Immigration of Foreigners. (Hungarian 
Rules of Law in Force, Vol. 6, Nos. 7-8, 1-15 April 1995, pp. 
497-532.) 


This Decree implements LXXXVI of 1993 on the Entry, Stay 
in Hungary, and Immigration of Foreigners. It contains 
provisions on the following, among other things: verification of 


Hungarian citizenship, invitation letters inviting foreigners to 
Hungary and their approval, types of visas (tourist, visitor, 
business, employment, income  carning, study, medical 
treatment, transit), issuance of visas; conditions for the issuance 
of resident permits and extension of such permits; the obligation 
to leave the country, the length of stay required for immigration 
to Hungary and exemption from certain conditions of 
immigration, procedures to be followed by foreigners after they 


Teport 
where the foreigners are staymg in Hungary, the obligation of 
hospitals, emplovers, and educational establishments to provide 
information on foreigners, custody of foreigners prior to 
expulsion and the rights of foreigners in such custody; obligatory 
places of stay for foreigners, the central foreigner policing 
register, the handling of data about foreigners who are 
prohibited from entering or staying in Hungary, data handling in 
connection with visa applications, resident permits, and 
immigration applications, record keeping with respect to 
limitation of personal freedom; the handling of data by those 
issuing invitations to foreigners, and data supply. The Decree 
provides that "the issue of extension of visas or residence 
permits, as well as the issue of immigration permits may be 
rejected out of interest of public health especially if a foreigner 
suffers from the diseases AIDS, tuberculosis, [or] leprosy, as 
well as if he is in a state of virulent syphilis and/or [a] carrier of 
pathogens [or a] bacterium carrier of typhoid and paratyphoid." 
Foreigners applying for a visa for extension of their period of 
stay or for the issuance and extension of a temporary resident 
permit must declare in writing whether they knowingly suffer 
from one of the above diseases. Foreigners applying to 
immigrate must submit a medical certificate stating that they do 
not suffer from one of the above diseases. 


NOTE: This summary fakes into consideration the provisions of 
Government Decree No. 100/1994 of 29 June 1994. 


Decree No. 9/1994 of 30 April 1994 implements the above 
Decree, as well as Law No. LXXXVI of 1993. It contains 
provisions on the foreigners policing department of the 
Government, appeals of decisions, letters of invitation, visas, 
extension of periods of stay, means of certifying the purpose of 
entry and stay, applications for various permits and documents, 
Checking foreigners at the border of the country, certificates of 
temporary residence, surveillance of foreigners, loss of 
passports, retention of the passports of foreigners, expulsion, 
custody under the foreigners police, stay at a designated place, 
deportation, handling of travel documents, provision of travel 
documents, and fees, among other things. Appended to the 
Decree are various forms connected with immigration. See 
Hungarian Rules of Law in Force, Vol. 6, Nos. 7-8, 1-15 April 
1995, pp. 533-645. 


INDONESIA. Decree No. M.02-PW.09.02/1995 of 14 March 
1995 of the Minister of Justice. (Business News, Nos. 5724- 
5725, 28 June 1995, pp. 16A-19A.) 


This Decree sets forth rules on the procedures for the control 
of aliens, the filing of objections by aliens, and other 
immigration measures. The Decree authorizes two kinds of 
control: administrative control, implemented through the 
collection, examination, and inspection of an aliens documents, 
and field control, implemented through monitoring activities and 
operations. Further provisions of the Decree on administrative 
control deal with the following, among other things: examination 
and inspection of visa applications and documents submitted 
with them; the inspection and examination of travel documents 
when an entry permit is requested; rejection of requests for entry 
permits, the immediate internment or removal from Indonesia of 
a person whose request is rejected; inspection of documents 
upon request for a departure card; the extension of a visit or 
residence permit, centralized control over all permits granted; 
and searches for aliens who have overstayed the period 
authorized for them to stay in Indonesia. Further provisions on 
field control deal with monitoring activities and operations 
carried out with respect to transportation, offices, hotels, public 
places, entertainment centres, etc. This control shall be 
exercised "routinely and incidentally." The Decree also sets 
forth a list of sources of data for administrative control and for 
field control. 


NOTE Decree No. M.04.PW.09.02/1995 of 14 March 1995 of 
the Ministry of Justice sets forth rules on the registration of 
aliens. The Decree provides that every alien holding a visitor's 
permit and staying in Indonesia over ninety days, a limited stay 
permit, or a permanent stay permit must register at the local 
Immigration Office. Further provisions of the Decree deal with 
exceptions to this registration requirement, time limits for 
registration, information to be registered, "alien control books" 
to be given to aliens upon registration, the responsibilitv of the 
Director General of Immigration and other officials to maintain 
lists of aliens for the entire country, and the re-registration of 
aliens every five years, among other things. See Business News, 
No. 5708, 17 May 1995, pp. 13A-16A. 


Decree No. M.03-PW.09.02/1995 of 14 March 1995 of the 
Ministry of Justice sets forth rules on bans on the foreign travel 
of certain persons in Indonesia and on the entry of certain aliens 
into Indonesia. Further provisions of the Decree deal with 
reasons for banning the foreign travel of both citizens and non- 
citizens and the entry of certain foreigners (these must be 
stated), agencies and officials authorized to request bans; 
decisions by the Director General of Immigration; lists of 
persons subject to bans; implementation of bans; and expiry of 
bans, among other things. See Business News, No. 5705, 5 May 
1995, pp. 1A-5A. 


INDONESIA. Decree No. M.02-IZ.01.10/1995 of 14 March 
1995 of the Minister of Justice. (Business News, Nos. 5727- 
5732, 14 July 1995, p. 23A.) 


This Decree sets forth rules on transit visas, visitors’ visas, 
limited-stay visas, entry permits, and immigration permits. It 
provides that visa applications are to be filed with a "Visa- 
Issuing Officer" responsible for the country of the applicant and 
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lists the information that must be included in the applicatian. 
Applications are to be examined 1n accordance with the type of 
visa sought. Decisions on transit visas and visitors’ visas are 
generally made by the Officer, while limuted-stay visas must 
obtain the approval of the Director General of Immigration or 
his representative. Visa requests shall be rejected if the 
applicant does not include the information required in his or her 
application or is included in an entry ban list, suffers from a 
mental disorder or contagious disease harming public health, or 
does not pay the stipulated fee. Persons who have obtained 
visas are required to pass through immigration inspection where 
they will be given an entry permit. If they come from a country 
being plagued by contagious diseases harming public health, 
they must have a health statement. Further provisions of the 
Decree deal with visa and permit model forms, multiple visas, 
registration of visas and the content of visas, departure from 
Indonesia and requirements for departure, refusal to grant entry 
permits or departure cards, extension of visitors’ permits, 
special rules for a ship's captain and crew and for foreign 
“experts” working on a ship, re-entry permits, and the granting 
and rejection of applications for such permits, among other 
things. 


IRELAND. Irish Nationality and Citizenship Act, 1994 (Act 
No. 9 of 1994), 1 May 1994. (Insh Current Law Statutes 
Annotated, Release 40, November 1994, pp 9[1]-9[2].) 


This Act is designed to amend the Irish Nationality and 
Citizenship Act in order to authorize Irish citizenship to persons 
whose applications for Irish citizenship were filed during a six- 
month transitional period allowed by the Irish Citizenship and 
Nationality Act, 1986, but who were not registered as citizens 
within the six-month period. The 1986 Act had tightened rules 
for the registration of persons, neither of whose parents was 
born in Ireland. Previous to the 1986 Act, a person could be 
registered as an Irish citizen even if neither parent was born in 
Ireland, as long as one of the parents had obtained Irish 
citizenship through being the descendant of a person who was 
born in Ireland. After the passage of the 1986 Act, a 


requirement was imposed that one parent be born in Ireland. 


ITALY. Presidential Decree No. 362 of 18 April 1994. 
(Gazzetta Ufficiale, No. 136, Ordinary Supplement No. 91, 13 
June 1994, as reproduced in La Legislazione Italiana, Vol. 51, 
Part I, 1994, pp. 2382-2384.) 


This Decree sets forth procedures for acquiring Italian 
citizenship. Provisions deal with submission of requests for 
citizenship, including documentation to be supplied with 
requests; preliminary ings, including declarations that 
requests are inadmissible because of the lack of documentation 
or irregular documentation and required explanations of such 
declarations, notification of persons requesting nationality of 
decisions, time limits for consideration of requests; and 
monitoring of procedures for dealing with requests, among other 
things. 
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NOTE: Law No. 465 of 27 July 1994, converts into law, with 
amendments, Decree-Law No. 318 of 27 May 1994. The Law 
sets forth urgent measures to bring about interventions to 
promote persons evacuated from Yugoslavia, minors at risk of 
involvement in criminal activities, and voluntary organizations 
(to aid persons in a state of need). See Gazzetta Uffi-iale, No. 
174 of 27 July 1994, as reproduced in La Legislazione Italiana, 
Vol. 51, Part I, 1994, p. 2746. 


KAZAKHSTAN. Law of 20 December 1991 on citizenship in 
the Republic of Kazakhstan as revised by the Decree wath Force 
of Law of 3 October 1995. (Internationales Ehe- und 
Kindschaftsrecht, Release 128, 30 July 1997, pp. 10-17) 


This Law provides that every person has a right to naionality, 
that citizens of Kazakhstan can, under no circumstances, lose 
their nationality and the right to change their nationelity, and 
that they may not be expelled from Kazakhstan. The following 
persons are deemed to be citizens of Kazakhstan: a) persons who 
on the day that this Law comes into force permanently -eside in 
Kazakhstan, and b) persons who acquire citizership of 
Kazahkstan according to the provisions of this Law. A citizen of 
Kazakhstan may not be a citizen of another country. Cicizens of 
Kazakhstan are equal before the law, irrespective of kow they 
acquire citizenship and irrespective of origin, social statis, race, 
sex, education, language, religion, etc. Foreigners in 
Kazakhstan are guaranteed the same rights and liberties as 
citizens, in accordance with the Constitution, laws, and treaties. 
The residence of a citizen outside the country does not lead to 
the loss of citizenship. Marriage to or divorce from a foreigner 
does not affect the nationality of a citizen of Kazakhstan. 
Further provisions of the Law deal with acquisrion of 
citizenship of Kazakhstan (including requirements), recusal to 
grant citizenship, loss of citizenship, the citizenship of children 
of persons who acquire or lose citizenship of Kazakhstar or who 
are citizens of Kazakhstan, the powers of the Presrient of 
Kazakhstan and other officials with respect to citizenship, 
application for citizenship and other procedures, decisions as to 
applications for citizenship, and appeals of decisions, among 
other things. 


NOTE: An Ordinance of 20 December 1991, as revises! by an 
Ordinance of 23 February 1995, contains provisions on the entry 
into force of the above Law and the preparation of official 
passports. Decision No. 684 of 17 August 1992 of the Council 
of Ministers and Procedural Rules of 17 August 1992 deal with 
changes to be made in identity cards and population registers as 
a result of the above Law. An Order of the President of the 
Republic of 23 December 1993, as revised on 7 Marck 1995, 
contains special rules for the acquisition of the citizenzhip of 


Internationales Ehe- und Kindschaftsrecht, Release 128, -0 July 
1997, pp. 17-20. 


KUWAIT. Amendments of 1994 to the Nationality Law (Emiri 


Decree No. 15 of 1959). (Bulletin of Legal Developments, No. 
3, 14 February 1994, p. 38, and Reuter Textline, 26 June 1994.) 


These Amendments amend the 1959 Nationality Law to 
provide that the sons of naturalized Kuwaiti male citizens will 
be considered Kuwaitis and allowed to vote and stand as 
candidates for office. Previousiy such persons held a restricted 
form of citizenship. 


LATVIA. Citizenship Law of 11 August 1994. (Labrit [Riga], 
11 August 1994, p. 14, as translated in Foreign Broadcast 
Information Service, Document No. FBIS-SOV-94-162, 11 
December 1995, pp. 1-9.) 


This Law provides that the following persons are Latvian 
citizens: 1) persons who were Latvian citizens on 17 June 1940 
and descendants of such persons, who have registered according 
to the procedure stipulated by the law, except for persons who 
obtained citizenship (civil status) of another country after 4 May 
1990; 2) persons who have been naturalized or obtained Latvian 

in another way according to the procedure stipulated 
by the law, 3) children who have been found on Latvian territory 
and whose parents are unknown; 4) orphans who live in Latvian 
orphanages or boarding schools; and 5) children whose parents 
were both Latvian citizens at the moment of their children's 
birth, irrespective of the place of birth of the children. Further 
provisions of the Law deal with the following, among other 
things: a) the citizenship of a child with one parent who is a 
Latvian citizen; b) the equality of Latvian citizens, irrespective 
of the way in which they obtained citizenship; c) the prohibition 
of dual citizenship, d) procedures for obtaining Latvian 
citizenship by naturalization, e) characteristics that bar specific 
persons from obtaining citizenship; f) requirements for obtaining 
citizenship, including knowledge of the Latvian language; g) 
naturalization under "extraordinary" conditions; h) applications 
for citizenship, i) the naturalization of the children of persons 
who are naturalized; j) review of applications for citizenship; k) 
definition of "knowledge" of the Latvian language, and 1) 
revocation, renunciation, and restoration of citizenship. 


NOTE: On 28 October 1992, Latvia enacted legislation 
recognizing the nationality of persons who lived in Latvia before 
1 August 1914 (and their descendants). The legislation allows 
such persons to register their citizenship until 31 December 
1992. See Vedomosti Verkhovnogo Soveta  Pravitel'stva 
Latviiskoi Respubliki, Nos. 46-48, 3 December 1992, Item No. 
597, as summarized in WGO Monatshefte für Osteuropdisches 
Recht, 1993, p. 259. 


On 17 March 1995, Latvia amended the above 1994 Law to 
extend Latvian citizenship to three categories of persons. 
Among these are women who, under the Citizenship Law of 23 
August 1919, lost Latvian citizenship by their marriage to a 
national of another State, as well as their descendants, as long as 
they adopted no other citizenship after 4 May 1991. See 
Latvijas Vestnesis, No. 44, 22 March 1995, p. 1, as summarized 


in WGO Monatshefte für Osteuropdisches Recht, Vol. 35, 11995, 
p. 98. 


On 25 April 1995, snis cttm dis 
of the former USSR who hold neither Latvian citizenship nor the 
citizenship of another State. This Law establishes the status of 
persons referred to above and their descendants who were or are 
not members of Soviet or Russian troops in Latvia and the status 
of stateless persons and their descendants - all of whom declared 
themselves to be residents of Latvia before 1 July 1992. These 
persons shall be given a passport allowing them to travel from 
and to Latvia freely and have the same rights and duties as 
citizens of Latvia. See Latvijas Vestnesis, No. 63, 25 April 
1995, p. 2, as summarized in WGO Monatshefte für 
Osteuropaisches Recht, Vol. 37, 1995, p. 98. 


Ordinance No. 29 of 7 February 1995, sets forth detailed rules 
on the knowledge of the Latvian language and of Latvian law 
and culture that must be demonstrated by persons seeking 
naturalization. See Latvijas Republikas Saeimas un Ministru 
Kabineta Zinotajs, No. 5, 23 March 1995, Entry No. 153. 


On 10 October 1995, Latvia enacted a Law on the voluntary 
repatnation of Latvians to Latvia and citizens of other countries 
to their former ethnic homeland. See Latvijas Republikas 
Saeimas un Ministru Kabineta Zinotajs, No. 22, 23 November 
1995, Item No. 659. 


LIECHTENSTEIN. Ordinance of 18 April 1995 on limiting 
the number of foreigners in the Principality of Liechtenstein 
(Limitation Ordinance). (Liechtensteinisches Landesgesetzblatt, 
No. 87, 28 April 1995, pp. 1-25.) 


This Ordinance replaces the Ordinance of 11 April 1989, as 
amended, on the same topic. The basic principle of the 
Ordinance is that the Government should strive to achieve a 
good balance between the number of persons in the 
Liechtenstein population and work force of Liechtenstein 
nationality and of foreign nationality. In terms of the Law, a 
good balance is achieved when the proportion of foreigners in 
Liechtenstein does not exceed one third of the total population. 
Foreigners are defined as persons without Liechtenstein 
citizenship who come from outside the country, who reside in 
Liechtenstein, and whose domicile is outside the country, but 
who are in the work force in Liechtenstein. Foreigners who 
have been given permission to settle in Liechtenstein are not 
included in the definition of foreigners. Provisions of the 
Ordinance deal with the definition of the work force, 
requirements that persons employ foreigners for the first time 
only if no Liechtenstein worker can be found for the position; 
permission to change positions, preferences given to workers 
from the European Communities; prohibitions placed on the 
ability to hire foreign workers due to employer offences, special 
rules for persons who are given a one-year permission to reside 
in Liechtenstein, for persons who cross the border for the day to 
work m Liechtenstem but then return home for the night, and for 
persons who work on a seasonal basis in Liechtenstein; student 
permits and permits for foster children, issuance of family 
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permits to foreign workers, the requirement that persons 
providing lodging for workers report this fact to the authorities 
and that foreigners report their entry into the country to fhe 
police within eight days of arriving, reporting requirements of 
persons providing lodging, employers, and foreigners with 
respect to a foreigner's exit from the country, the organization of 
public agencies overseeing the Ordinance, includmg the 
foreigners police; and penalties, among other things. 


NOTE: An Ordinance of 23 May 1995 amends Article 30 of the 
above Ordinance with respect to persons who are considered to 
be family members for the purposes of the Ordinance. The age 
of children who are considered family members is lowered from 
eighteen to twelve, although the Government is authorized to 
make exceptions to this rule. See Liechtensteinisches 
Landesgesetzblatt, No. 127, 9 June 1995, pp. 1-2. 


LUXEMBOURG. Law of 18 August 1995 amending the Law 
of 28 March 1972, as amended, concerning 1) the entry and stay 
of foreigners, 2) the medical control of foreigners, and 3) the 
employment of foreign manpower. (Mémorial, Journal Officiel 
du Grand-Duché de Luxembourg, Part A, No. 80, 2 October 
1995, pp. 1908-1910.) 


This Law amends the Law of 28 March 1972, as amended, 
with respect to the following, among other things: a) foreigners 
without sufficient personal means to cover the costs of stay and 
travel; b) declarations required of foreigners who intend to leave 
Luxembourg for more than six months, c) the grant and denial of 
identity cards and authorizations to stay in Switzerland; d) the 
obligation of foreigners to leave the country after denial of entry, 
denial or revocation of authorization to stay, or refusal to renew 
an identity card; e) circumstances in which a foreigner can be 
removed from the country with minimal procedures; f) countries 
to which a foreigner can or cannot be expelled; g) detention of 
foreigners; h) requirements to be met by foreigners leaving the 
country; i) the requirement that all foreigners except citizens of 
Member States of the European Communities are subject to 
medical control on entering the country, j) penalties applied to 
foreigners expelled from the country who return or foreigners 
who provide false information; k) penalties applied to airlines 
that transport persons without travel documents, other than 
citizens of Member States of the European Communities (a 
maximum of 50,000 francs), 1) penalties applied to persons who 
knowingly facilitate the illegal entry or stay of foreigners, and 
m) penalties applied to foreigners who are illegally employed. 


NOTE: A Grand-Duchy Regulation of 18 September 1995 sets 
forth requirements to be met by foreigners who stav in the 
country They deal with the obligation of foreigners who 
propose to stay in the country for more than three months to 
make a declaration to this end to the local authorities within 
three days of their arrival and the obligation of persons over the 
age of fifteen who propose to reside in the country for more than 
three months to apply for a residence card within three days of 
their arrival. The Regulation sets forth the documents and 
information that persons seeking to reside in the country must 
provide in support of their applications. Further provisions of 
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the Regulation deal with the length of validity of idenü y cards 
(in general, five years), the duty of a foreigner who is leaving 
the country for more than six months to make a decla-ction of 
this fact and turn in his or her identity card, and penal-zs with 
respect to offences involving identity cards. See M-*norial, 
Journal Officiel du Grand-Duché de Luxembourg, Par 4, No. 
80, 2 October 1995, pp.1911-1912. 


MADAGASCAR. Decree No. 94-652 of 11 October 1994 
repealing Decree No. 66-101 of 2 March 1966 and sett new 
procedures for the application of Law No. 62-002 of 6 Jum 1962 
on the organization and control of immigration. (curnal 
Officiel de la République de Madagascar, No. 2372, 7 
November 1994, pp. 2557-2561.) 


This Decree sets forth new procedures for the applica-on of 
Law No. 62-002 of 6 June 1962 on the organization and -ntrol 
of the immigration of foreigners. The Law defines foreigu<rs as 
those without Madagascar citizenship and divides therr into 
three groups: a) non-immigrants, b) immigrants, and c) ret=gees 
and stateless persons. The Decree contains provisions «3 the 
following: conditions for the admission of immigrants, 
conditions for the admission, stay, and departure of non- 
immigrants; the movement of foreigners within Madagascer, the 
granting of residence cards, annual visas, change of domile; 
validity and renewal of .residence cards; authorizatiox for 
foreigners to return to Madagascar after leaving the comtry, 
special conditions relating to the employment of foreignerz-and 
the exercise of certain professions by foreigners, procedues to 
be followed by foreigners to obtain real estate; refoulement and 
deportation, general provisions relating to refugees and static ess 
persons, the Bureau for Stateless Persons and Refuzes, 
recognition of a foreigner as a stateless person; the treatmer= of 
foreign wives of Madagascar citizens; and the duties of 
transportation companies, among other things. 


NOTE: Interministerial Order No. 1033/94 of 22 February 794 
sets forth rules on the amount of money that non-resri-nt 
foreigners in Madagascar must have with them to cower 
expenses while in the country. See Journal Officiel dz la 
République de Madagascar, Vol. 110, No. 2236, 28 Mach 
1994, pp. 850-851. 


MADAGASCAR. Law No. 95-021 of 18 September 1295 
completing the provisions of Article 38 of Ordinance No. 60-254 
of 22 July 1960 containing the Code of Nationality >f 
Madagascar. (Journal Officiel de la République Te 
Madagascar, Vol. 112, No. 2341, 1 January 1996, p. 13.) 


This Law amends Article 38 of the Code of Nationality 3f 
Madagascar to add a Paragraph 4 providing thet, during the «=n 
years following the issuance of a decree of naturalization te 2 
foreigner, the foreigner may not, through any means, acque 
real estate. 


MEXICO. Accord of 1 February 1994 establishing the 
requirement to intervene with the National Human Rights 
Commission before the massive arrival of undocumented 
persons in the national territory. (Diario Oficial de la 


i Federación, Vol. 485, No. 3, 2 February 1994, p. 2.) 


This Accord provides that the National Migration Institute is 
obligated to notify the National Human Rights Commission of 
any massive arrival of undocumented persons in the country so 
that the Commission will be present at the repatriation of these 
persons and assist in the protection of the human rights of 
foreigners in the national territory in these situations. 


NAMIBIA. Immigration Regulations 1994 (Statutory 
Instrument No. 134 of 1994). (Government Gazette of the 
Republic of Namibia, No. 895, 29 July 1994, pp. 1-68.) 


These Regulations are issued under Namibia's Immigration 
Control Act of 1993. They deal with the following, among 
others: a) declarations by persons seeking to enter Namibia; b) 
the order in which entering Namibia are to be dealt 
with; c) evidence to be produced before the immigration officer, 
d) persons visiting Namibia who desire to stay for a longer 
period than authorized, e) guarantees that employers and other 
persons must make with respect to foreigners in Namibia; f) 
requirements to be met by married persons and children; g) 
medical examinations, h) applications for permanent residence 
permits, 1) cancellation of permits; j) applications for visas, k) 
the loss or destruction of documents, 1) proscribed diseases, 
which include syphilis, other venereal diseases, and AIDS; m) 
detention of foreigners in criminal proceedings, n) information 
to be furnished by employers regarding employees and 
educational institutions régarding students; 0) records of persons 
provided with lodging; p) employment permits, q) student 
permits; r) removal of prohibited immigrants from Namibia; s) 
summonsing of witnesses by a court; t) the powers and duties of 
the Chief of Immigration and immigration officers; u) prevention 
of entry by, and tracing, identification, and removal of, 
prohibited immigrants; v) medical examinations on ships and 
information to be furnished by Masters of ships, w) fees payable 
for visas, x) provisional permits to enter Namibia; y) certificates 
of identity, z) warrants for removal of persons from Namibia; aa) 
refusal of entry into Namibia; and bb) fees payable in respect of 
permits and certificates. Annexed to the Regulations are sets of 
forms to be employed with respect to the above matters. 


NOTE: The Departure from Namibia Regulation Amendment 
Act, 1993, of 23 July 1993 amends the Departure from the 
Union Regulation Act, 1955, to do the following: a) adjust its 
provisions in view of the independence of Namibia; b) delete or 
replace certain obsolete definitions, c) provide for the departure 
from Namibia of persons under the age of sixteen years who do 
not hold passports, and d) provide for the notification of the 
departure of non-citizens who leave by ship. See Government 
Gazette of the Republic of Namibia, No. 686, 17 August 1993, 
pp. 1-6. 


NEPAL Immigration Rules 1994, 24 June 1994. (Nepal 
Recorder, No. 12, 24 June 1994, pp. 78-79, as summarized in 
Legislative Information, No. 10, 1994, p. 16.) 


These Rules contain provisions on procedures for the issuance 
of a broad range of visas and on circumstances leading to their 
cancellation. Visas may be cancelled if a foreigner is likely to 
harm the peace and security of Nepal; behaves in a suspicious 
manner, engages in undesirable activities, or instigates others to 
do so; or is likely to harm the social and cultural atmosphere of 
Nepal. 


NETHERLANDS. Law of 9 December 1993 enumerating the 


these documents can be established (Law on the Duty to Provide 
Identification). (Staatsblad van het Koninkrijk van 
Nederlanden, No. 660, 1993, pp. 1-12.) 


This Law provides that the following shall serve as documents 
establishing the identity of persons: 1) a valid travel document 
as set forth in the Article 2(1) of the Passport Act, and 2) a 
document that a foreigner must have at his or her disposal under 
the Foreigners Law to establish his or her identity, nationality, 
and resident status. Further provisions of the Law amend other 
laws to set forth situations in which this Law is applicable and 
incorporate references to the documents referred to in 1) and 2) 
above. 


NOTE: A Decree of 23 February 1994 amends the Foreigners 
Decree to incorporate changes made by the above Law. See 
Staatsblad, No. 146, 1994, pp. 1-2. 


A Federal Law of 20 January 1994 amends the Passport Law 
with respect to the introduction of a European Identity Card as a 
travel document for the Netherlands and as a national identity 
card. See Staatsblad, No. 78, 1994, pp. 1-5. 


NETHERLANDS. Law of 23 December 1993 amending the 
Foreigners Law and the Penal Code. (Staatsblad van het 
Koninkrijk der Nederlanden, No. 707, 1993, pp. 1-16, as 
summarized in Netherlands Yearbook of International Law, Vol. 
26, 1995, pp. 311-316.) 


This Law amends the Foreigners Law to do the following, 
among other things: a) prohibit an appeal against a decision of a 
District Court in a number of cases, b) create a provisional 
residence permit to be granted to tolerated persons (those 
persons whose request for asylum has been rejected, but whose 
expulsion from the country might result in a human rights 
violation) and displaced persons (those persons whose request 
for asylum has not yet been acted upon), and c) set for the 
grounds upon which a request for admittance as a refugee will 
not be granted because it is inadmissible or because it is 
manifestly unfounded. The Law amends the Penal Code to 
provide that knowingly allowing employment to be performed by 
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a person residing unlawfully in the Netherlands is a criminal 
offence. 


NOTE: A Decree of 30 December 1993 amends the Foreigners 
Decree to conform to the changes made by the above Law. See 
Staatsblad, 1994, No. 8, pp. 1-26. 


A Decree of 6 November 1992 amends the Foreigners Decree to 
enlarge the kinds of places where foreigners may be kept in 
custody under Article 26 of the Foreigners Act. See Staatsblad, 
1992, No. 590, as summarized in Netherlands Yearbook of 
International Law, Vol. 24, 1993, pp. 327-328. 


Decrees of 3 December 1993 and 22 June 1994 amend the 
Remigration Rules 1985 with respect to conditions for the 
payment of subsidies to foreigners to migrate from the 
Netherlands. See Staatsblad, No. 646, 1993, and No. 483, 
1994. 


PALAU. Passport Act of 1994. (Palau National Code 
Annotated, Vol. 1, Title 13, 1995, pp. 13[26}-{30].) 


This Act has the objective of regulating the issuance of 
Republic of Palau passports and regulating the use of Trust 
Territory of the Pacific Islands passports. The Act authorizes 
the Minister of State or his designees to grant, issue, renew, 
verify, or revoke passports. The only persons eligible for 
passports are citizens of the Republic of Palau and individuals 
residing in the Republic of Palau who carry or are eligible for 
Trust Territory of the Pacific Islands passports, who are not 
citizens of any other territory, and who apply for a Republic of 
Palau passport within a two-year transition period. Further 
provisions of the Act deal with applications for passports, 
verification of application information by swearing an oath, 
types of passports (diplomatic, official, and regular), fees 
payable for the issuance of passports, validity of passports and 
renewal of passports, Trust Territory passports, security of 
passports, the printing of passports, use of a passport by a 
person other than its bearer, and alteration, mutilation, and 
falsification of passports. 


PARAGUAY. Law No. 582 of 27 April 1995 regulating Article 
148, Paragraph 3, of the National Constitution and amending 
Article 18 of Law No. 1266 of 4 November 1987. (La Ley, Vol. 
18, No. 4, December 1995, p. 787.) 


This Law provides that the formalization of the declaration of 
natural Paraguayan nationality may be carried out by the child of 
a Paraguayan mother or father, born outside the country, when 
he or she settles in the Republic in permanent fashion, and by 
the legal representative if the interested party is under eighteen 
years old. The interested party shall formalize this declaration 
by means of a simple declaration before the Judge of First 
Instance, either civil or commercial, in the jurisdiction of his or 
her domicile, accompanied by the following documents. a) his or 
her authenticated birth certificate and that of either his or her 
father or mother, and b) evidence demonstrating his or her 
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permanent settlement in the country. If the declaration -= made 
by the legal representative, the interested party must setify it 
upon reaching the age of eighteen. The Law amends Artle 18 
of Law No. 1266 to provide for separate registry books ir which 
to record births, adoptions, marriages, choices of cicizzaship, 
and deaths and the inscription of choice of citizenship an-Eother 
facts relating to civil status. 


PERU. Ministerial Resolution No. 0548-95-IN-0301 00023000 
of 9 May 1995 of the Ministry of the Interior asp ving 
Directive No. 002-95-DGGI/DGPNP an rules and proceduses for 
the application of sanctions to foreigners who violate the Law on 
Foreigners. (El Peruano, 10 May 1995, as reprodnczd in 
Normas Legales, Revista de Legislación y Jurisprudencia; Vol. 
228, May 1995, Item No. 50, pp. 46-47.) 


This Resolution has the objective of establishing rules and 
procedures for the application of the sanctions of fines, req red 
departure, cancellation of permanent or resident states, and 
expulsion to foreigners who have violated the Law on 
Foreigners. The goal of the Resolution is to achieve grester 
speed in the application of these sanctions. A fine "wil. be 
imposed for failure to pay obligations established by law and for 
failure to extend permanent or resident status. — Reqvred 
departure will be imposed when a person is found to be ian 
irregular migration situation as a consequence of the expireton 
of a permit for permanent or resident status and of the time “or 
regularization of status as established by law. Permanen: or 
resident status will be cancelled for carrying out acts agaimst-tae 
security of the State, the public order, and the national defense, 
for not having economic resources, or upon having served. a 
prison term as established by judicial sentence. A foreigner » 1] 
be expelled, by order of the competent judicial authori-y for 
having entered clandestinely or fraudulently or for not bav rg 
left the country in compliance with the penalties of recui-wd 
departure or cancellation of permanent or resident satis. 
Further provisions of the Resolution deal with procedures for “te 
imposition of penalties, the duties of various govermmcrt 
agencies, and finances, among other things. 


NOTE: Ministerial Resolution No. 0350-05-TN-03010000000 xf 
30 March 1995 of the Ministry of the Interior approves Directiz- 
No. 01-95-IN-DGGI/DIRMIN/SDNAT on Rules and Procecurzz 
for acquiring Peruvian Nationality and the Certificate x 
Naturalization. The text of this Directive is not published ail 
this Ministerial Resolution. See El Peruano, 5 April 1995, cz 
in Normas les, Revista de Legislación + 
Jurisprudencia, Vol. 227, April 1995, Item No. 42, pp. 46-47. 


PHILIPPINES. Republic Act No. 7919 of 24 February 1°95, 
an Act granting legal residence status to certain aliens through 1. 
social integration program in the Philippines under certain 
conditions. (Official Gazette, Vol. 91, No. 23, 5 June 1995, pp 
3593-3595.) 


This Act is based on the following policy. "The State skal. 
control and regulate the admission and integration of aliens intc 


its territory and body politic. Towards this end, aliens with 
unlawful residence status shall be integrated into the 
mainstream of Philippine society subject to national security and 
interest, and in deference to internationally recognized human 
rights." The Act provides that all aliens whose stay in the 
Philippines is otherwise illegal under existing laws and who 
have entered the country prior to 30 June 1992, including those 
who availed themselves in good faith of the benefits of 
Executive Order No. 324, and whose applications were 
approved before or after 21 November 1988, are granted legal 
residence status upon compliance with the provisions of the Act. 
They shall not be prosecuted for crimes under the Immigration 
Act that are inherent to illegal residence such as failing to have 
valid travel documents or a visa or engaging in falsification of a 
marriage, birth, or baptism certificate or travel documents, visas, 
or alien certificates of registration. Further provisions of the Act 
deal with the filing of registration forms, the content of forms, 
payment of fees, duties of the Bureau of Immigration and other 
agencies, and perjury, among other things. The Act requires 
applicants to submit a medical certificate stating that they are 
not a user of prohibited drugs or a drug addict and that they are 
not afflicted with acquired immunodeficiency 
Applications will be received from 1 June 1995 to 31 December 
1996, and aliens granted legal residence shall be eligible to 
apply for naturalization after five years from the date of approval 
of their applications. Alien refugees are not qualified to apply 
under the Act. 


NOTE: Executive Order No. 236 of 22 April 1995 organizes the 
National Committee on Illegal Entrants for the purpose of 
ensuring effective coordination among member agencies in the 
investigation and disposition of cases involving the illegal entry 
of foreign nationals and vessels. See Official Gazette, Vol. 91, 
No. 28, 10 July 1995, pp. 4451-4452. 


Administrative Order No. 98 establishes the Inter-Agency 
Committee against Passport Irregularities. Among the duties of 
the Inter-Agency are the following: a) establishing the blueprint 
for achieving a coordinated approach to passport fraud; b) 
collating and reviewing existing passport procedures, including 
redesigning a tamper-proof passport, and adopting guidelines for 
enhancement of the passport; c) ensuring the proper 
implementation of existing procedures; and d) formulating 
effective enforcement action against those responsible for 
enforcement action. See Official Gazette, Vol. 90, No. 2, 10 
January 1994, pp. 174-175. 


POLAND. Law of 5 January 1995 amending the Law on 
Foreigners. (Dziennik Ustaw, No. 23, 9 March 1995, Item 120, 
as summarized in Recht in Ost und West, No. 5, 1995, p. 143.) 


This Law was enacted to comply with the decision of the 
Polish Constitutional Court of 20 October 1992, which held that 
provisions of the Law on Foreigners of 29 March 1963 relating 
to the detention of foreigners in conjunction with their 
deportation were unconstitutional and violated the international 
law duties of Poland, particularly with respect to the 


International Covenant on Civil and Political Rights and the 
European Convention on Human Rights. The Law introduces 
judicial control over decisions to detain foreigners, including 
decisions to arrest foreigners made by the police or border 
authorities and orders of the public prosecutor on the forced 
detention of foreigners in a guarded place for the purposes of 
deportation. Foreigners so detamed are given seven days to 
chailenge such orders. 


NOTE: On 25 March 1991, the Ministry of the Interior issued 
an Order on forms for and distribution of passports. The Order 
contains provisions on the information and documents that must 
be submitted to obtain a passport; the duty of border guards not 
to permit persons to cross the border whose passports do not 
contain the proper information, signatures, photographs, etc.; 
and the duty of border guards to confiscate invalidated passports 
or passports that are suspected of bemg forged or altered. 
Model forms for passports are appended to the Order. See 
Dziennik Ustaw, No. 28, 5 April 1991, Item 122, pp. 393-411. 


PORTUGAL.  Decree-Law No. 59/93 of 3 March 1993 
establishing the new system on the entry, stay, departure, and 
expulsion of foreigners from national territory. (Didrio da 
Repiblica, Series 1-A, No. 52, 3 March 1993, pp. 929-948.) 


The stated objectives of this Decree-Law are to improve 
procedures for the issuance of visas, to clarify the system for the 
issuance of authorizations to stay in Portugal, and to strengthen 
controls in order to prevent cases of illegal residence, as well as 
all possible attacks on the dignity of citizens and the weakening 
of their guarantees. To this end, the Decree-Law creates a 
system of visas with different characteristics for various 
categories of foreigners, provides that in exceptional cases of 
recognized national interest certain foreigners can be exempted 
from meeting the requirements of the system, and establishes a 
system of penalties for infractions. The Decree-Law contains 
provisions on the following topics, among others: a) entry into 
and departure from the country, travel documenta, entry permits, 
conditions for the entry and stay in the country, authorization of 
entry in exceptional cases, the entry of minors, prohibition of 
entry, declaration of entry, the responsibilities of transporters, 
verification of the validity of documents, visas issued abroad and 
visas issued in the country, types of visas (transit, employment, 
stay, short stay, study, consular, diplomatic, permanent 
residency), guarantees of repatriation, procedures for obtaining 
visas, issuance of visas at the border of the country, travel 
documents for refugees, the conditions for issuance and length of 
validity of travel documents, applications fot travel documents, 
unauthorized use of travel documents, safe-conduct documents, 
emergency documents for citizens of Member States of the 
European Union, authorization to stay in the country, 
applications for authorization to stay and issuance of such 
authorization to stay, different types of authorrzation to stay, 
renewal and cancellation of authorization to stay, duties of 
persons staying in the country, foreigners who do not need 
authorization to stay, exceptional cases, lodging records to be 
kept by persons lodging foreigners, expulsion from the country, 
procedures for expulsion by judicial or administrative 
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authorities, countries that are the destination of foreigners who 
are expelled, temporary custody of foreigners who are to be 
expelled, criminal penalties, expulsion decisions, appeals of 
decisions, violation of expulsion orders, punishments imposed 
on persons who assist illegal immigration, illegal entry into the 
country, fees, registration of changes in nationality, and 
identification of foreigners. 


NOTE: Decree-Law No. 60/93 of 3 March 1993 sets forth 
regulations on special conditions of entry and residency of 
foreigners who are citizens of Member States of the European 
Union and their family members. Provisions deal with persons 
covered by the Decree-Law, entry, the right of permanent 
residence, rights of family members, conditions to exercise the 
right of permanent residence, the right to stay in the country, 
exceptions to these rights (in cases of public order, security, or 
health), categories of documents authorizing stay in the country, 
renewal and withdrawal of such documents, cards authorizing 
stay or temporary stay, length of validity of such documents, 
procedures, appeals, and fees, among other things. Refusal of 
entry into the country 1s justified in the case of foreigners 
suffering from tuberculosis, syphilis, and other infectious 
diseases subject to quarantine or measures to protect citizens 
See Diario da República, Series 1-A, No. 52, 3 March 1993, pp. 
943-943. 


PORTUGAL. Law No. 25/94 of 19 August 1994 amending 
Law No. 37/81 of 3 October 1981, the Law on Nationality. 
(Didrio da Repüblica, Series 1-A, No. 191, 19 August 1994, p. 
4822.) 


This Law facilitates the naturalization of citizens of countries 
whose official language is Portuguese, as well as of persons who 
are descendents of Portuguese. 


NOTE: Decree-Law No. 253/94 of 20 October 1994 amends 
Decree-Law No. 322/82 of 12 August 1982 to give effect to the 
changes made by Law No. 25/94. See Diário da República, 
Series 1-A, No. 243, 20 October 1994, pp. 6376-6378. 


PORTUGAL Law No. 5/95 of 21 February 1995 establishing 
the requirement of carrying an identification document. (Didrio 
da Republica, Series 1-A, No. 44, 21 February 1995, pp. 1037- 
1038.) 


This Law requires all citizens and foreigners over the age of 
sixteen to carry identification documents whenever they are in 
public places. Members of security forces are autbonzed to 
require any person found in a public place to identify himself or 
herself if there is reason to suspect that the person is involved in 
a crime against the life or integrity of persons, against peace and 
humanity, or against the democratic order or the values and 
interests of society and the State, or that the person has entered 
or is illegally residing in national territory or is subject to 
pending extradition or expulsion Further 
provisions of the Law deal with the kinds of documents that 
constitute proof of identity, measures that can be adopted when 
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persons have not identified themselves, including tak ng persons 
into custody, and ways in which persons without doc.rreats are 
to be identified, among other things. 


NOTE: Law No. 34/94 of 14 September 1994 regulates the 
reception of foreigners in temporary premises for human-tarian 
reasons or for reasons of security. Foreigners will be housed for 
humanitarian reasons if they have submitted applicatioms for 
asylum and are lacking the resources to care for themszlvez or if 
their requests for asylum have been refused and the time set for 
their departure from the country has not yet elapsed. Forzizners 
will be housed for the purposes of security in order to guarantee 
compliance with an expulsion order or when they haze not 
complied with a judicial decision calling for their periodic 
appearance or there is a need to ensure their appearance before 
judicial authorities. Foreigners who have tried to enter the 
country illegally will also be so housed. See Didro da 
República, Series 1-A, No. 213, 14 September 1994, po. 5478- 
5479. 


Decree Law No. 212/93 of 12 October 1993 sets forth provesions 
on the regularization of the status of foreigners who are -llegally 
in Portugal. The Decree-Law authorizes persons who are not 
citizens of Member States of the European Union to regubrize 
their status when they have entered the country before the 180 

ing the entry of the Decree-Law into force (12 
October 1992) and have at their disposal the minimum ecmenic 
means to support themselves (provable by their exerczsimg a 
salaried professional activity). Foreigners who are citizens of 
countries where Portuguese is the official languag= can 
regularize their status under the same conditions as abcve. as 
well as by proving that they have entered the country befose | 
June 1986 and have maintained a continuous presence tkere 
since that date. Further provisions of the Decree-Law deal vh 
procedures, and the establishment of a Technical Group io 
decide on applications. See Diário da Repiblica, Series 1-4, 
No. 235, 12 October 1992, pp. 4756-4757. 


PORTUGAL. Decree-Law No. 323/95 of 29 November 1935 
revising the legal framework of the emigrant saving system 
(Diário da República, Series 1-A, No. 276, 29 November 1995. 
pp. 7414-7416.) 


This Decree-Law revises completely the system of emigrant 
savings created by Decree-Law No. 140-A/86 of 14 June 128%. 
Under the system, Portuguese emigrants are authorized to cpen 
savings accounts in either Portuguese or foreign money. The 
accounts are to be used for the financing on national teritor: cf 
various kinds of rural and urban housing and of industrial, 
agricultural-livestock, or fishing activities. Further provision: 
of the Decree-Law deal with the categories of person- 
considered to be "emigrants" for the purposes of the Decrze- 
Law, institutions involved in the system, the opening of 
accounts, loans that may be obtained by emigrants who heve 
opened accounts, fees, and illegal use of loans, among other 
things. 


NOTE: Resolution No. 38/93 of the Council of Ministers 
approves measures to support immigrants and ethnic minorities. 
These measures relate to the improvement of education, the 
provision of training for and access to employment, the creation 
of services to support families, and the promotion of the local 
involvement of these groups. See Didrio da Republica, Series 
1-B, No. 113, 15 May 1993, pp. 2568-2569. 


REPUBLIC OF KOREA. Law No. 4742 of 24 March 1994. 
(Current Laws of the Republic of Korea, 1994, pp. 4001-4005.) 


This Law amends the Passport Act (Law No. 940 of 31 
December 1961, as amended) to do the following: a) eliminate 
the authority of the Minister of Foreign Affairs to put an 
applicant for the issuance of a passport under oath to return to 
the Republic of Korea within a specified time, and b) specify in 
more detail classes of persons involved in crime who may not be 
issued passports. 


NOTE: Presidential Decree No. 14361 of 19 August 1994 
amends The Enforcement Decree of the Passport Act 
(Presidential Decree No. 7457 of 31 December 1974, as 
amended) to do the following: a) modify the personal 
information to be included in a passport, b) eliminate the 
requirement that persons holding official or diplomatic passports 
report their departure to the Ministry of Foreign Affairs under 
certain circumstances, c) eliminate diplomatic passports with 
unspecified validity, d) change the categories of persons who are 
entitled to obtain a diplomatic passport, e) remove refugees from 
the list of persons who are entitled to be issued a travel 
certificate; f) lower from fourteen to eight the age under which 
children can be entered on their parent's passport; g) specify in 
detail the crimes the commission of which will disqualify a 
person from eligibility for issuance of a passport, and h) 
incorporate rules on releasing persons from restrictions placed 
on the issuance of passports to them. 


ROMANIA. Law No. 21 of 1 March 1991 on Romanian 
citizenship. (Monitorul Oficial, No. 44, 6 March 1991, as 
summarized in Internationale Ehe- und Kindschaftsrecht, 
Release 128, 30 July 1997, pp. 2-7.) 


This Law regulates the acquisition and loss of Romanian 
citizenship., Under the Law, all citizens are equal before the 
law. Romanian citizenship can be acquired by birth, adoption, 
or repatriation or upon application. The marriage, annulment of 
marriage, or dissolution of marriage of a Romanian citizen and a 
foreigner has no effect on the citizenship of the spouses. A 
foreigner who wishes to acquire Romanian citizenship by 
application must meet the following requirements: a) have been 
born in Romania and live there at the time of the application or, 
if not born in Romania, have hved there for at least five years 
(or three years, if married to a Romanian citizen), b) through his 
or her behaviour and attitude, show ties with the Romanian 
nation and people; c) be at least eighteen years old; d) have legal 
means to ensure his or her support; e) be known for his or her 
good conduct and not have been convicted either inside or 


outzide Romania of a crime that renders him or her unworthy of 
Romanian citizenship, and f) know sufficient Romanian for his 
or her integration into Romanian society. Further provisions of 
the Law deal with the acquisition of Romanian citizenship by 
children under the age of eighteen at the time of their parents 
acquisition of such citizenship, procedures to acquire 
citizenship, documents proving Romanian citizenship, and loss 
of citizenship by having it withdrawn or by denunciation. 


RUSSIAN FEDERATION. Edict of 11 August 1994 “On 
Measures to Support Compatriots Abroad." (Rasstiskaia 
Gazeta, 22 September 1994, p. 4, as translated in Foreign 
Broadcast Information Service, Document No. FBIS-SOV-94- 
187, 12 November 1995, p. 7.) 


This Edict implements Edict No. 1681 of the President of the 
Russian Federation “On the Main Areas of Russian Federation 
State Policy in Respect of Compatriots Resident Abroad" of 11 
August 1994. ‘The Edict is applicable to "compatriots" resident 
in the successor states of the Soviet Union. It establishes a 
Government Commission for the Affairs of Compatriots Abroad 
to be entrusted with coordinating the activities of the federal 
orpans of power of the Russian Federation components and 
public organizations, as well as monitoring the activities of the 
Russian Federation ministries and departments to implement 
Edict No. 1681. The strategic basis of the policy adopted with 
respect to compatriots abroad is to assist their voluntary 
integration into the political, social, and economic life of the 
new independent States and their adaptation to the local culture 
while preserving their own cultural originality. This policy 
proceeds from the premise that compatriots have the right to 
remain in the States where they were born or where they have 
resided for many years and that these States are responsible for 
ensuring the whole range of these persons civil, political, 
economic, social, and cultural rights. It aims at preventing the 
mass departure of compatriots from these States. However, in 
the event of "conflict situations" that threaten the life and well- 
being of compatriots, the Edict declares that the Government 
will ensure a welcome on its territory for those who have 
decided to return to the Russian Federation. It is also prepared 
to assist the Governments of the new independent States in 
satisfying the needs of compatriots resident there. The Edict 
provides that the Government cannot be indifferent to the 
difficulties and burdens of compatriots and that it intends by all 

means recognized by international law to prevent the 
intünpiment of heir cake 


NOTE: Appended to the Edict is the text of Edict No. 1681 of 
11 August 1994. This Edict lays out in greater detail some of the 
specific measures to be adopted to protect compatriots abroad, 
including dissemination of information on their problema, 
diplomatic talks with concerned countries, economic measures 
directed at compatriots abroad (e.g., links between enterprises in 
the Russian Federation and other states, purchase of enterprises 
in other states whose workforce is predominately made up of 
compatriots, and creation of specialized benks to aid 
compatriots), and social and cultural measures (¢.g., creation of 
Russian hospitals and regional societies in foreign States, 
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assistance for Russian language periodicals and libraries, 
ion and collection of Russian-language literature, and 
establishment of Russian universities in other States). 


RUSSIAN FEDERATION. Ordinance No. 1020 of 8 
September 1994 on Confirmation of the System for the Control 
of Immigration (Sobranie —zakonodatel'tva  Rossiiskoi 
Federatsii, No. 21, 19 September 1994, Item No. 2384, as 
summarized in Recht in Ost und West, No. 6, 1994, p. 236.) 


This Ordinance sets forth the duties and competencies of the 
Authorities for the Control of Immigration They are responsible 
for controlling the entry of foreigners seeking asylum and 
stateless foreigners and their transfer to third countries, 
responsible for immigration contro] must undertake the first 
interview of those seeking asylum, establish the grounds for 
granting asylum, and confiscate invalid travel documents. 
Appeals of their decisions can be made to higher immigration 
authorities and ultimately to the courts. 


NOTE: An Ordinance of 11 August 1993 of the Council of 
Ministers confirms the Order of the Interagency Commission for 
the Exemination of Applications of Citizens of the Russian 
Federation with respect to the refusal to issue passports end with 
the restriction of journeys abroad. See Sobranie aktov 

i pravitel'stva Rosstiskoi Federatsii, 16 August 1993, 
No. 33, Item No. 3104. 


Ordinance No. 1021 of 8 September 1994 sets forth messures on 
the prevention and reduction of uncontrolled immigration. It 
contains instructions to the competent ministries and authorities 
on the coordination of measures relating to bilateral and 
multilateral treaties with other successor States of the Soviet 
Union on the prevention of the uncontrolled immigration of 
foreigners and stateless persons, on quotas for asylum seekers, 
and on the provisional accommodation of foreigners, among 
other things. The Ordinance also contains provisions on 
procedures for working with foreigners and stateless persons 
seeking asylum in the Russian Federation, on determination of 
their legal status, on their provisional accommodation, and on 
their residence in the Russian Federation. See Sobranie 
rakonodatel'stva Rossiiskoi Federatsii, No. 21, 19 September 
1994, Item No. 2385, as summarized in Recht in Ost und West, 
No. 6, 1994, p. 236. 


Order No. 272/116 of 14 July 1995 of the Federal Migration 
Office of the Ministry of Internal Affairs sets forth instructions 
on escorting citizens of foreign countries and persons without 
citizenship seeking asylum to temporary dwellings at 


RusLegisLine, 14 July 1995. 


An Ordinance of 12 December 1995 sets forth procedures for the 
issuance of passes for refugees. Appended to the Ordinance are 
forms. See Sobranie zakonodatel'stva Rossiiskoi Federatsii, No. 
51, 18 December 1995, Item No. 5070. 
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RUSSIAN FEDERATION. Law of 24 October 1994 oa zertain 
questions concerning the realization of the Russian Federation 
Law on Citizenship of the Russian Federation. (European 
Current Law, January 1995, Item No. 68, pp. 81-82.) 


This Law clarifies certain provisions of the Law on 
Citizenship of the Russian Federation. Section 1 corcems 
former citizens of the RSFSR who had retumed to live in the 
Russian Federation before the entry into force of the Law bat 
who do not hold confirmation of acquisition of citizenship as a 
result of affirmation of citizenship. Such persons skal be 
deemed to be citizens of the RSFSR who left Russia befare 6 
February 1992 and lost citizenship other than according their 
own choice. If such persons have returned for permenent 
residence in the Russian Federation since that date, they shall be 
deemed to have had their Russian Federation citizership 
restored. Internal Affairs agencies shall prepare documents for 
obtaining citizenship for persons lawfully resident on Russian 
Federation territory irrespective of the duration of their 
residence registration (Section 3). The Law enters into fosce on 
26 October 1994. 


SEYCHELLES. Citizenship Act, 1994, 12 December $94. 
(Official Gazette, Supplement, 27 December 1994, pp. 125- 
135.) 


This Act is designed to provide for the acquisition o? “he 
citizenship of Seychelles by adoption, registration, end 
naturalization, for renunciation and deprivation of citizenzhip; 
for the maintenance of a register of citizens by naturalizetion 
and registration; and for related purposes. It repeals the 
Citizenship of Seychelles Act, 1976, and is to be reac in 
conjunction with provisions on citizenship contained in the 
Constitution of Seychelles. The Act sets forth mles on te 
conferment of citizenship by adoption on children adoptec 3y 
Seychelles citizens, the conferment of citizenship by registra-ian 
on the children of Seychelles citizens, the conferment >f 
citizenship on persons for distinguished service or in special 
circumstances, the requirement that persons who have becare 
citizens take an oath of allegiance, certificates of registraĵon 
and naturalization granted by the Citizenship Officer, -hke 
register of persons who have become citizens by registration end 
naturalization, renunciation of Seychelles citizenship, 
deprivation of citizenship obtained by means of fraud, fase 
representation, or the concealment of any material fmt 
concurrent possession of citizenship, and offences, among otier 
things. 


SEYCHELLES. Constitution of the Republic of SeychelEs 
(Third Amendment) Act, 1995 (Act No. 19 of 1995) £ 
November 1995. (Legislative Information, No. 2, 1996, p. 3.) 


This Act amends the Constitution of Seychelles to insert a new 
Article 10A allowing a person who was born outside wf 
Seychelles between Independence Day (29 June 1976) and 5 
June 1979 and whose mother was a Seychelles citizen at the 
time to become a Seychelles citizen. 


SLOVAKIA. Law of 5 April 1995 on the stay of foreigners in 
the territory of the Slovak Republic. (Zbierka zakonov, No. 27, 
18 April 1995, Item No. 73, as summarized in Ewropean 
Current Law, December 1995, Item No. 125, p. 146). 


This Law lays down the conditions for the admission of 
foreigners other than those claiming refugee status onto Slovak 
territory and their residing there (Sections 1-2). It deals, in 
particular, with short-term residence for up to 180 days 
(Sections 4-5) and with long-term permanent residence 
(Sections 6-11). It provides for the refusal of admission to 
aliens in particular cases, notably when the person concemed 
has committed a criminal offence abroad, when he or she is not 
m possession of a valid travel document, when he or she has 
broken the law in relation to controlled drugs, and when refusal 
of admission is necessary on the grounds of state security, public 
order, and protection of the health or of the rights and freedoms 
of others, or in the interests of the protection of nature (Sections 
12-13). Further miles provide for the deportation of foreigners in 
appropriate cases (Section 14), subject to exceptions when there 
are justified fears of a threat to the foreigner's life or liberty on 
racial, religious, ethnic, social, or political grounds or when he 
or she faces or 18 likely to face the death penalty if deported 
(Section 15). The Law also deals with the system for 
notification to the authorities of the presence and movements of 
foreigners on Slovak territory (Sections 16-18), with the duties 
and obligations of foreigners generally (Sections 19-22), and 
with the creation of offences punishable by fine for breaches of 
certain of its provisions (Sections 23-25). The Law also makes 
consequential amendments. It comes into force on 1 June 1995. 


NOTE: On 14 December 1995, the Government of Slovakia 
enacted the Birth Identification Numbers Act This Act 
introduces a new system of birth identification mumbers 
designed to operate as a permanent means of identification of 
natural persons in information databases, based on the date of 
birth as a unique suffix. A register of numbers is maintained by 
the Ministry of the Interior. Provisions of the Act deal with 
proof of birth identification numbers and their verification and 
amendment. See Zbierka zakonov, 1995, Ttem No. 301, p. 3010, 
as summarized in European Current Law, July 1996, Item No. 
35, p. 79. 


On 1 June 1995, the Government of Slovakia approved a Decree 
on proof of financial resources that certain categories of 
foreigners must present on entering the country. See Zbierka 
zakonov, No. 39, 1995, Item No. 116, p. 1256. 


On 23 March 1994, the Government of Slovakia enacted 
amendments to Law No. 600/1992 on travel documents. See 
Zbierka zakonov, No. 24, 15 April 1994, Item No. 88. 


On 29 March 1994, the Government approved Regulations 
setting forth the information that must be provided to the 
authorities in order to obtain travel documents and the 
information to be contained in travel documents. See Zbierka 
zakonov, No. 27, 22 April 1994, Item No. 94. 


SLOVENIA. Law of 5 June 1991 on the Republic of Slovenia 
Citizenship. (Central and East European Legal Materials, 
Release 27, November 1994, pp. 1-20.) 


This Law defines the modes and conditions of the acquisition 
and loss of citizenship of Slovenia. Under the Law, citizenship 
can be acquired by origin, birth in the territory of Slovenia, or 
naturalization upon petition, or in compliance with international 
agreement. Upon petition, a person may acquire citizenship 
through naturalization if that person: a) is eighteen years old; b) 
has a release from current citizenship or can prove that such a 
release will be granted if the person acquires the citizenship of 
Slovenia; c) has been actually living in Slovenia for a period of 
ten years, at least five prior to the petition without interruption; 
d) has an assured residence and assured permanent source of 
support of an amount that enables material and social welfare; e) 
demonstrates a sufficient knowledge of Slovenian so as to 
communicate with his or her environment, f) has not been 
sentenced in the State in which he or she was a citizen or in 
Slovenia for a prison term longer than one year and for a 
criminal offence prosecuted by law if such offence is punishable 
by the laws of his or her country or of Slovenia; g) shows that 
there is no ban on his or her residence in Slovenia; and h) shows 
that his or her acceptance into citizenship presents no threat to 
the public order or the security or defence of the State. Further 
provisions of the Law deal with the following, among other 
things: acquisition of citizenship by Slovenian expatriates and 
their descendants, acquisition of citizenship by children under 
the age of eighteen; loss of citizenship by dismissal, 
renunciation, deprivation, or international agreement; 
application for citizenship; citizenship records and information 
that must be registered; and special citizenship provisions 
connected with the break up of Yugoslavia. 


NOTE: A Law of 22 February 1994 amends the above Law with 
respect to the following, among other things: a) the deprivation 
of citizenship of Slovenian citizens who also hold the citizenship 
of another State; b) the requirement that the consent of a child 
over the age of fourteen be obtained in order for the child to 
acquire citizenship; c) the authority of the State to grant a person 
citizenship when this is in the national interest, d) simplified 
requirements for granting citizenship to emigrants and their 
descendants when they live in Slovenia and to the spouses of 
Slovenian citizens, and e) deprivation of citizenship if a citizen 
is deemed not ready to assume the duties of a citizen as set forth 
in the Constitution and laws of Slovenia. See Uradni list, Vol. 
4, No. 13, 10 March 1994, Item No. 516, pp. 715-717, as 
summarjzed in Recht in Ost und West, No. 2, 1994, p. 60. 


SOUTH AFRICA. South Africa Citizenship Act 88 of 1995, 
28 September 1995. (Juta's Statutes of South Africa, Vol. 5, 
Part 2, 1995, pp. 40-46, as summarized in Annual Survey of 
South African Law, 1995, pp. 98-100.) 


This Act replaces the South African Citizenship Act 44 of 
1949, as amended. The Act contains provisions on the 
following, among other things: acquisition of citizenship by 
birth, by descent, or by naturalization; certificates of 
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naturalization; loss of citizenship, renunciation of citizenship, 
deprivation of citizenship; deprivation of citizenship on the 
ground of using the citizenship of another country, the status of 
persons who cease to be South African citizens, the saving of 
obligations incurred before the loss of citizenship, resumption of 
South African citizenship; the effect of marriage on citizenship, 
the issuance of certificates of citizenship in case of doubt, 
evidence, penalties for false representations or statements, 
amendments of certificates of citizenship, determination of 
questions of residence; and instruction in the responsibilities of 
South African citizenship. Although the Act retains many of the 
provisions of the 1949 Act, it makes the following changes, 
among others: a) replacement of references to married women 
with references to married persons, b) inclusion of customary 
unions within the definition of marriage; c) assurance that a 
person who has forfeited his or her South African citizenship 
will not be stateless, d) clarification that a citizen by birth or 
descent cannot lose the right of permanent residence, and e) 
removal of the requirement that a person who wishes to resume 
South African citizenship first obtain a permanent residence 
permit. Under the Act, the marriage of a person does not in any 
way affect the citizenship of that person, whether a South 
African citizen or not. 


SOUTH AFRICA. Aliens Control Amendment Act 76 of 1995, 
28 September 1995. (Juta's Statutes of South Africa, Vol. 5, 
Part 2, 1995, pp. 36-37, as summarized in Annual Survey of 
South African Law, 1995, p. 100 ) 


This Act amends the Aliens Control Act, 1991, to ensure more 
effective control over the admission to, sojourn m, and departure 
from South Africa of foreigners. Among other things, it re- 
regulates the powers of immigration officers with regard to 
prohibited persons, the entering of premises, and the detention 
of persons m order to ensüre that they conform with 
constitutional principles, and it repeals provisions that excluded 
judicial review of administrative decisions and that 
discriminated against persons who obtained South African 
citizenship by naturalization. In addition, the Act contains 
amendments relating to the issuance of provisional permits; 
passports and visas; the duties of immigratian officers at ports, 
agreements between the Government and shipholders on 
compliance with provisions of the Act, the appointment, 
composition, and duties of the Immigrants Selection Board; the 
Substitution of permits of permanent residence with a new 
system of immigration permits, the categorization of temporary 
residence permits and the issuance of these permits, the granting 
of exemptions, the invalidity and cancellation of permits; and 
the issuance of permits to leave South Africa. 


NOTE. The South African Passports and Travel Documents Act 
4 of 1994 vests in the Government of South Africa powers and 
duties with respect to the issuance and control of pessports and 
travel documents. Under the Act, every South African citizen is 
entitled to a South African passport. The Act authorizes the 
Minister of Home Affairs to make regulations on a wide range of 
matters relating to passports. See Juta's Statutes of South 
Africa, 1995, Vol. 5, Part 2, p. 48. 
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The Identification Amendment Act 47 of 1995 amerds the 
Identification Act, 1986, to impose a duty to maintain a new 
population register with retrospective effect and to mak= further 
provision regarding the particulars to be included in the 
population register, the surrender or seizure of the identity 
documents of deceased persons, and the secrecy of infcrmation 
recorded in the lon register. See Jufa's Statutes of South 
Africa, 1995, Vol. 5, Part 1, p. 542. 


SPAIN. Resolution of 18 February 1994. (Boletin Oficial dei 
Estado, No. 47, 24 February 1994, as reproduced in Rere-torio 
Cronológico de Legislación [Aranzadi], 1994, Item No. 555, pp. 
1610-1612, and summarized in European Current Law. April 
1995, Item No. 121, pp. 97-98.) 


Section 1 of this Resolution provides that the relates of 
persons who are non-nationals of the European Union may spply 
for a visa for the purposes of family reunion, provided that they 
have a relative who has been residing in Spain for more thar. one 
year and has had his or her permit renewed. In cases in wo-ch a 
work permit is involved, the permit must be a category E or D 
(renewed) permit or classified within categories C or E. Section 
2 lists the relatives entitled to make this application, which 
include, among others, husbands, wives, and children under 
eighteen years old: Section 2 also deals with procedures for 
applying for a visa, including the required documentation. On 
receipt of an application, the autborities will verify whether the 
applicant is included on a national list of persons wLose 
entrance is prohibited. The application must be submitted by 
the person living in Spain. This person must also si buit 
documentation, including evidence of sufficient economic means 
and of suitable housing. Under Section 3, the authorities raay 
accept an application when the person residing in Spain has aot 
lived there for more than one year. 


NOTE: Further regulations on this matter are contained ir a 
Resolution of 15 February 1994. In addition td the above topics, 
this Resolution deals with procedures for dealing w-th 
applications, issuance of visas, and the requirement that fam ly 
members admitted to Spain apply for a residence permit within 
ninety days of their entry into the country. See Boletín Oftcral 
del Estado, No. 47, 24 February 1994, as reproduced in 

io Cronológico de Legislación (Aranzadi), 1994, Lem 
No. 551, pp. 1581-1583. 


Circular No. 7/1994 of 28 July 1994 deals with exceptions to tre 
requirement that a person have a visa in order to obtain a pernit 
or card to reside permanently in Spanish territory. See Bolctin 
Oficial del Estado, No. 193, 13 August 1994, as reproduced m 
Repertorio Cronológico de Legislación (Aranzadi), Vol. Z, 
1994, Item No. 2388, pp. 6840-6842. 


Royal Decree No. 737/1995 of 5 June 1995 amends Roval 
Decree No. 766/1992 of 26 June 1992 on the entry and residence 
of citizens of the Member States of the European Union. Tae 
amendments incorporate into Spanish law legal provisions of the 
European Union and a court decision of the European Court o7 
Justice, among other things. They deal with various residen-, 


rights, including the right of a spouse separated in law, but not 
in fact, from his or her spouse to reside in Spain if the other 
spouse moves there. See Boletín Oficial del Estado, No. 133, 5 
June 1995, as reproduced in Cronológico de 
"DEN (Aranzadi), Vol. 2, 1995, Item No. 1675, pp. 4447- 


SPAIN. Royal Decree No. 490/1995 of 7 April 1995. (Boletin 


Oficial del Estado, No. 87, 12 April 1995, as reproduced in 


Repertorio Cronológico de Legislación [Aranzadi], Vol. 2, 
1995, Item No. 1170, pp. 3152-3154.) 


This Decree creates the Immigrants’ Organization for Social 
Integration for the purpose of promoting the participation and 
social integration of legal immigrants in Spanish society. The 
uae i ie Mn ee nd 
has the following responsibilities, among others: a) to facilitate 
communication and exchange of opinions and information 
between the legal immigrant community and Spanish society; b) 
to formulate proposals and recommendations to promote the 
social integration of immigrants and refugees; c) to receive 
information on programmes and activities carried out by 
different public agencies relating to social integration; d) to 
receive and channel proposals of social organizations carrying 
out activities relating to the phenomenon of immigration, with a 
view of facilitsting immigrants living together with Spanish 
society, e) to promote studies and initiatives on projects related 
to the social integration of immigrants and refugees, and f) to 
maintain contacts with other similar organizations of an 
international, autonomous, or local nature. Further provisions of 
the Decree deal with the composition, officers, functions, and 
financing of the Organization, among other things. 


NOTE: Royal Decree No, 2489/1994 of 23 December 1994 
amends Royal Decree No. 511/1992 of 14 May 1992, which 
created the Interministerial Foreigners Commission. The 
amendments deal with the composition, departments, and 
officers of the Commission. See Boletin Oficial del Estado, No. 
23, 27 January 1995, as reproduced in Repertorio Cronológico 
de Legislación (Aranzadi), Vol. 1, 1995, Item No. 249, pp. 853- 
854. 


An Order of 27 December 1994 of the Ministry of Social Affairs 
sets forth the characteristics of action programmes to promote 
Spanish emigrants. The programmes are designed to benefit 
both emigrants abroad and those who have returned to Spain. 
See Boletín Oficial del Estado, No. 8, 10 January 1995, as 
reproduced in Repertorio Cronológico de Legislación 
(Aranzadi), Vol. 1 1995, Item No. 73, pp. 261-273. This Order 
repeals a similar Order of 16 February 1994, which repealed a 
similar Order of 22 April 1993. 


SPAIN. Law No. 29/1995 of 2 November: 1995. (Boletin 
Oficial del Estado, No. 264, 4 November 1995, as reproduced in 

io Cronológico de Legislación [Aranzadi], Vol. 4, 
1995, Item No. 3022, pp. 8838-8839.) 


a 


This Law amends Article 26 of the Civil Code to provide that 
any person who has lost Spanish nationality may recover it by 
meeting the following requirements: a) having his or her legal 
residency in Spain; the requirement does not apply to emigrants 
and their children, and in other cases it may be dispensed with 
by the Minister of Justice and the Interior when there are 
exceptional circumstances, b) declaring before the agent of the 
Civil Registry his or her desire to recover Spanish nationality 
and, except in cases involving nationals of the countries 
mentioned in Article 24, renouncing his or her previous 
nationality, and c) recording the recovery in the Civil Register. 
The following may not recover or acquire Spanish nationality 
without prior permission, granted on a discretionary basis by the 
Government a) those who are unable to meet any of the 
requirements set above; and b) those who lost their nationality 
without having completed the required Spanish military service 
or the alternative social service; nonetheless, permission is not 
necessary when the declaration of desire to recover nationality is 
made by a man over the age of forty. Persons whose mother or 
father was of Spanish origin and was born in Spain may choose 
Spanish nationality if they make their declaration before 7 
January 1997. A Spanish woman who lost her Spanish 
nationality by reason of marriage before the entry into force of 
Law No. 14 of 1975 may recover it in conformity with the 
provisions of Article 26 of the Civil Code applicable to 
emigrants and the children of emigrants. 


SWEDEN. Aliens Act 1994, 26 May 1994.  (Svensk 
forfattningssamling, No. 515, 1994, as summarized in European 
Current Law, September 1994, Item No. 179, pp. 144-145.) 


Major provisions of this Act are summarized in the Appendix 
to this volume under Section 810. The Act governs all issues 
concerning the right of entry and residence of foreigners in 
Sweden and work permits for foreigners working in Sweden. 
The Act contains rules relating to asylum, travel documents, 
family reunification, deportation, and police powers. For the 
most part, the provisions of the Act do not apply to citizens of 
Member States of the European Communities and citizens of 
other Nordic countries. 


SWEDEN. Aliens (Consolidated ) Order 1995, 23 February 
1995. (Svensk forfatiningssamling, No. 254, 1994, as 
summarized in Ewropean Current Law, June 1995, Item No. 
179, p. 123.) 


Section 1 of this Order provides that, except for nationals of 
the Nordic countries, accompanied minors under the age of 
sixteen, and aliens with a right of abode in Sweden, all aliens 
must bear a passport during their stay in Sweden. A special 
exemption applies to nationals of tbe European Communities, 
who may enter Sweden upon presentation of authorized identity 
documents. Section 1 also sets out the conditions for the 
issuance of travel documents under the 1951 Convention 
relating to the Status of Refugees, as well as passports for 
aliens, and contains special rules on collective 
Section 2 enumerates the countries in respect of which Sweden 
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applies a visa waiver scheme. Section 2 also confers exemption 
from the visa requirements to persons holding special 
international identity documents. In general, a visa must be 
obtained through a Swedish diplomatic or consular 
representative at the place of residence of the alien in questicn. 
An alien may not stay in Sweden for more than three 
consecutive months without a residence permit (Section 3) 
Under Section 3, applications for residence permits may be 
lodged through the local Swedish police. Section 3 implements 
into Swedish law the European Communities rules on free 
movement of persons. Section 4 contains detailed rules on the 
application for and granting of work permits. With the 
exception of European Communities nationals, a work permit 
will normally not be granted without approval from the Iccal 
Swedish manpower committees. Section 5 provides that aliens 
may enter and leave Sweden only upon producing relevant 
identity documents at certain designated border points. Section 
6 confers an obligation on official bodies to notify the 
immigration authorities if confronted with an alien not holding a 
residence or work permit as prescribed. Section 7 contains 
miscellaneous provisions on procedures of expulsion, entry 
prohibitions, administrative recourse, fees, and penal sanctions 
for non-compliance with the rules of the Order. 


SWITZERLAND. Federal Law of 18 March 1994 on measures 
of constramt with respect to law relating to foreigners. (Recueil 
officiel des lois fédérales, No. 3, 24 January 1995, pp. 146-152, 
as summarized in European Current Law, August 1995, Item 
No. 131, pp. 127-128.) 


This Law amends the Federal Law of 26 March 1931 on the 
stay and establishment of foreigners with respect to detention 
orders for persons without resident permits when expulsion 
proceedings are under-way, other detention measures when an 
expulsion order has been issued, appeals of orders and legal 
safeguards, communication with persons detained, places where 
persons detained with a view to expulsion are housed, expulsion 
of foreigners to a country of the authorities choice, temporary 
admission in Switzerland pending expulsion, costs of cantonal 
detentian centres, and penalties, among other things. The Law 
also amends the Asylum Law of 5 October 1979 with respect to 
the duty of applicants for asylum to cooperate in the 
establishment of facts, expulsion orders, temporary conditions of 
residence when expulsion is not possible, and appeals for 
suspension of such orders, among other things. A summary of 
the Law 1s reproduced in the Appendix to this volume under 
Section 810. 


NOTE: On 22 November 1995, the Government of Switzerland 
approved an Amendment to the Ordinance on the provisional 
admission and internment of foreigners. The Amendment 
contains provisions on the change of the name of the Ordinance 
(now Ordinance on the provisional admission of foreigners), the 
body authorized to grant provisional admission (the Federal 
Refugees Office), the provision of guarantees with respect to the 
authorization of a foreigner to exercise a for-profit activity in 
Switzerland, costs that must be reimbursed to the Government 
in certain cases, and the end of provisional admission. See 
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Recueil officiel des lois fédérales, No. 49, 19 December 1995, 
pp. 5041-5042. 


An Amendment of 22 November 1995 amends the Ordiaance of 
9 March 1987 on travel documents with respect to the enthority 
of the Federal Office of Refugees to issue a travel dccumrent to a 
foreigner without papers or one admitted prov siorally to 
Switzerland. See Recueil officiel des lois fédérale-, :€95, pp. 
5048-5049. 


SWITZERLAND. Ordinance of 18 May 1994 on the Swiss 
identity card. (Recueil officiel des lois fédérales, 1294, pp. 
1412-1419.) 


This Ordinance regulates the establishment of Sw-ss. identity 
cards. These cards are designed to prove the naticnelity and 
identity of their holders. All Swiss citizens have a -igit to an 
identity card. To obtain an identity card, a minor cr criminal 
(interdit) must have the consent of his or hex legal 
representative. Cards are valid for ten years for persoms w20 are 
fifteen years old or older, and five years for persons urder the 
age of fifteen. Further provisions of the Ordinance deni with 
refusal to issue an identity card, withdrawal of an ideati-y card, 
identity cards with a period of reduced validity, reques:s for 
identity cards, the authorities competent to issue such cards, 
information to be included in requests, production cf xd-ntity 
cards, contents of identity cards, a database containmg nfor- 
mation on identity cards maintained by the authorities, security 
of information, fees, appeal of a refusal to issue an idertity card, 
and the use of database information for border controls. 


NOTE: An Ordinance of 23 November 1994 regu.ates the 
Central Register of Foreigners. The purpose of this Regester is 
rationalize the work of the foreigners police, to implemen- the 


assistance. The Federal Office is to collect personal infermetion 
on foreigners that is necessary for the execution of tasks se: forth 
by legislation or have this information collected by var ous 
authorities both in and outside Switzerland. Further prov-s-ons 
of the Ordinance deal with the information to be collected; the 
duty of local authorities to provide this information. te the 
Register, the communication of information in the Register to 
police, border posts, and other authorities for various purposes, 
protection of information; statistics; and taxes and fees, among 
other things. Forms for the recording of information are 
appended to the Ordinance. See Recueil officiel des is 
fédérales, No. 51, 27 December 1994, pp. 2859-2875. 


A Federal Order of 16 December 1994 amends the Asylum Law 
of 5 October 1979 with respect to fines, monetary guaran-ees, 
and government payments to cantons in areas relating to asylum 
and foreigners. See Recueil officiel des lois fédérales, Mo. £1, 
27 December 1994, pp. 2876-2879. 


SWITZERLAND. Amendment of 25 October 1995 limicing 
the number of foreigners. (Recueil officiel des lois féderales, 


No. 45, 21 November 1995, pp. 4869-4873, as summarized in 
European Current Law, March 1996, Item No. 116, pp. 81-82.) 


Major provisions of this Amendment are summarized in tbe 
Appendix to this volume under Section 810. The Amendment 
contains provisions on the calculation of the number of family 
members for the purpose of limits placed on the number of 
foreigners allowed into the country, permits granted to foreign 
workers, permits for performers and cabaret dancers, permits for 
seasonal workers, permits for apprentices, transformation of 
seasonal permits into yearly permits, and checks on entry and 


NOTE: Further changes in the Ordinance with respect to 
seasonal workers are made by an Amendment of 19 October 
1994. See Recueil officiel des lois fédérales, 1994, pp. 2310- 
2311. 


THAILAND. Ministerial Regulation No. 19 of 6 February 
1995 of the Minister of Interior. (Royal Thai Government 
Gazette, Vol. 49, No. 17, September 1995, pp. 347-349.) 


This Regulation is issued under the Immigration Act (B.E. 
2522) and amends provisions of Ministerial Regulation No. 6 
(B.E 2523) The Regulation creates a new category of visas for 
passports, the "goodwill" category, and gives immigration 
officials greater power with respect to the issuing of visas for 

including the power to extend the period of stay of 
passport holders travelling from countries where no Thai 
embassy or consulate exists. 


NOTE: Ministerial Regulation No. 16 of 16 July 1993, issued 
by the Ministry of Interior, amends provisions of Ministerial 
Regulation No. 6 (B.E.2523), as amended by Regulation No. 10 
(B.E. 2529) to provide that the competent official of the 
Immigration division shall have the power to change the 
category of visa or passport from tourist to temporary stay to an 
alien entering Thailand to operate various sorts of businesses. 
See Royal Thai Government Gazette, Vol. 48, Nos. 4-6, 10-28 
February 1994, p. 42. 


UKRAINE. Law No. 3857-XI of 21 January 1994 on 
procedures for the exit of citizens of Ukraine from the Ukraine 
and their entry into Ukraine.  (Vidomosti Verkhovnoi Rady 
Ukrainy, No. 18, 3 May 1994, Item No. 101, as summarized in 
Recht in Ost und West, No. 5, 1994, pp. 185-186.) 


This Law sets forth procedures for the implementation of the 
right of Ukrainian citizens to exit and enter the country, 
regulates the preparation of travel documents, defines those 
cases in which the right to travel can be temporarily restricted, 
and regulates offences related to these matters. Under the Law, 
all Ukrainian citizens have the right to exit and enter the 
country, with certain defined exceptions. Citizens exitng the 
country retain in Ukraine their property, financial means, and 
other valuables. Restrictions may not be placed on their civil, - 
political, social, economic, or other rights. There are a number 


of different kinds of travel documents: passports, child 
passports, diplomatic and service passports, and seamen's 
registration books. Permission to exit the country can be 
refused in nine defined cases, among them when a person has 
state secrets, is subject to criminal litigation, has military 
service to fulfil, or has unresolved support issues. Persons 
serving in the military can exit the country under these general 
rules. 


UKRAINE. Law No. 3929-XII of 4 February 1994 on the legal 
status of foreigners. (Vidomosti Verkhovnoi Rady Ukrainy, No. 
23, 7 June 1994, Item No. 161, as summarized in Recht in Ost 
und West, No. 6, 1994, p. 240.) 


This Law defines foreigners as a) persons who possess the 
nationality of a foreign state and are not Ukrainian citizens; and 
b) stateless persons.  Foreigners enjoy the same rights and 
liberties as Ukrainian citizens in so far as the Constitution, laws 
of Ukraine, and international conventions do not provide 
otherwise. If a foreign state restricts the rights and freedoms of 
a Ukrainian citizen, the Council of Ministers may order similar 
restrictions. Under the Law, foreigners are able to establish 
their permanent residence or to take up employment in Ukraine 
for a set period, as well as to stay temporarily m the country. 
Permanent residence status will be granted on the basis of five 
criteria defined in the Law. Foreigners have the right to invest 
and undertake business activities, to be gamfully employed, to 
acquire property, and to join citizens groups (although not 
political parties). They also have the right to recreation, health 
protection, social protection (including the right to pensions and 
social welfare), housing, education, freedom of conscience, and 
freedom of movement (within certam guidelines). They must 
pay taxes in accordance with Ukrainian legislation and 
international conventions and may resort to the courts and state 
agencies to protect their nghts. They may not vote and are 
exempted from serving in the military. Further provisions of the 
law deal with entry into, exit from, and transit through the 
country and penalties for crimes and other violations of law. 


UZBEKISTAN. Presidential Decree of 23 December 1994. 
(Narodnoye Slovo [Tashkent], 27 December 1994, p. 3, as 
summarized in Foreign Broadcast Information Service, 
Document No. FBIS-SOV-95-006, 10 January 1995, pp. 29-31.) 


Annex No. 2 to this Decree sets forth Regulations an residence 
permits for foreigners and stateless persons in the Republic of 
Uzbekistan. Residence permits are documents that identify 
persons in the above categories of persons and give them the 
right to live in Uzbekistan. Foreigners living permanently in 
Uzbekistan who are not citizens of Uzbekistan must have a 
residence permit, whether they are citizens of another State or 
not Permits will be issued to foreign residents or stateless 
persons on reaching the age of sixteen, persons who have legally 
lost citizenship of Uzbekistan, and persons who have abandoned 
citizenship of Uzbekistan legally. In addition, stateless persons 
- will be issued identity cards in order to allow them to travel 
abroad temporarily Provisions of the Decree deal with 
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information to be included in permits and identity cards, the 
length of validity of permits (five years) and identity cards (two 
years), documents that must be produced in order to receive &n 
identity card; replacement of permits and identity cards when 
information is inaccurate or has changed; extension of validity of 
permits and identity cards; withdrawal of permits when a person 
is arrested for or convicted of a crime, fees, reporting 
requirements when a permit or identity card is lost, application 
for a new permit or identity card when the old one is lost, the 
duty to hand in permits or identity cards that are found; and the 
prohibition against confiscation of permits and identity cards. 


VIET NAM. Decree No. 24-CP of 24 March 1995 of the 
Government on entry and exit visa procedures. (Công Báo, 
Officíal Gazette, No. 10, 31 May 1995, pp. 8-14.) 


This Decree sets forth rules on the issuance of exit visas to the 


entry visas to guest delegations of the State; guests who are 
representatives of foreign governments and the United Nations 
and who come at the invitation of their Vietnamese counterparts; 
officials and employees of foreign diplomatic consulates and 
offices of international and inter-governmental organizations, 


involved in a "diplomatic or humanitarian emergency" 
Provisicns of the Decree deal with applications for visas, length 
of validity of visas, agencies responsible for issuing visas, 
issuance of entry visas under bilateral agreements; and special 
procedrres for the issuance of entry visas to persons who do not 


NOTE: Directive No. 747-TTg of 15 November 1995 sets forth 
rules for the reception of Vietnamese citizens who are refused 
residerce in foreign countries. See Cóng Báo, Official Gazette, 
No. 3, 15 February 1996, pp. 27-28. 
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UNITED NATIONS. Convention and Protocol Relating to the 
Status of Refugees. (Multilateral Treaties Deposited with the 
Secretary-General, 1996, pp. 228-229, 250-251.) 


Countnes that have recently acceded or succeeded to this 
Convention include the following: a) Antigua and Barbuda, 7 
September 1995 (accession), b) Armenia, 6 July 1993 
(accession), c) Azerbaijan, 12 February 1993 (accession), d) 
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Bahamas, 15 September 1993 (accession), e) Bcenia and 
Herzegovina, 1 September 1993 (accession), f) Buigaria, 12 
May 1993 (accessiony g) Czech Republic, 11 Mey 1993 
(succession); h) Dominica, 17 February 1994 (acceax-iony i) 
Namibia, 17 February 1995 (accession), j) Russian Fzdz-ation, 2 
February 1993 (accession), k) Saint Vincent and the Sr 

3 November 1993 (accession); 1) Slovakia, 4 Fetruxy 1993 
(succession), m) Solomon Islands, 28 February 1995 (accession), 
n) Tajikistan, 7 December 1993 (accession), o) The former 
Yugoslav Republic of Macedonia, 18 January 1994 (succ=ssion). 
All of these countries, except Namibia and Saint Vinccnt and 
the Grenadines, also acceded or succeeded to the Protoca: on the 
same dates. Samoa acceded to the Protocol on 29 Ne-ember 
1994. The Convention and Protocol contain detailed pr»isions 
on the obligations of parties with respect to persons Gasciing to 
be refugees. Among these are provisions on legal status, 
employment, social welfare, housing, education, freetbm of 
movement, social security, travel documents, deportatios, and 


BELARUS. Law No. 3605-XII of 22 February 1€€5 on 
Refugees. (Vedomosti Verkhovnogo Soveta Respublik: Rearus, 
No. 19, 5 July 1995, Item No. 229, as summarized in R»-ht in 
Ost und West, No. 5, 1995, p. 155, and European Curvers Law, 
March 1996, Item No. 118, p. 82.) 


This Law defines refugee status and sets out rules govzning 
its acquisition and loss. Persons will be recognized as ret gees 
if, because of their membership in a race, religion, na-io-mlity, 
or social group or because of their political beliefs, they have 
been persecuted in their homeland. Persons will m= be 
recognized as refugees if they have committed war crimes or 
crimes against humanity, among other crimes, or, before heir 
arrival in Belarus, have committed criminal offences. The Law 
establishes legal, economic, and social guarantees for proteation 
of refugees. It also designates the State Migration Service a: the 
state body with the main task of fulfilling policy in the ficH of 
forced migration. The Law defines the procedure for eppiving 
for refugee status and the rights and duties of foreigners who 
have applied for refugee status and contains provisions on the 
deprivation of refugee status. It enters into force on 1 July 195 


BELGIUM. Law of 24 May 1994 establishing a waiting 
register for foreigners who declare themselves to be refuzecz or 
who request recognition of their status as refugees. (Monztewr 
belge, 21 July 1994, as reproduced in Bulletin usuel des lo et 
arrétés, No. 14, 10 August 1994, Item No. 575, pp. 1221-1235, 
as summarized in Revue de droit pénal et de criminologie, «2l 
75, May 1995, pp. 521-522.) 


This Law establishes a waiting register (registre d'attente; “or 
the inscription on their arrival in Belgium of the names of 
persons requesting asylum who are not registered in any oter 
population register. Their names are to remain registerec uri 
they are granted refugee status (at which time their names shi 
be registered in the register of foreigners) or until they leave he 
country, voluntarily or not. Inscription of their names sizil 


determine which authorities are responsible for providing them 
with social assistance and shall allow the costs of supporting the 


countrys asylum policy to be equitably divided between the 
different political divisions of the country. 


NOTE: A Royal Order of 1 February 1995 determines the 
information to be included in the waiting register and the 
te a a mno quein ri 
See Moniteur belge, 16 February 1995, as 

Bulletin usuel des lois et arrétés, Nos. 3-4, 1995, Item No. 158, 
pp. 197-199. 


A Royal Order of 3 February 1995 provides for the inscription in 
the waiting register of the names of family members of persons 
requesting status. See Moniteur belge, 16 February 
1995, as reproduced in Bulletin usuel des lois et arrétés, Nos. 3- 
4, 1995, Item No. 162, pp. 200-201. 


A Royal Order of 6 April 1995 sets the criteria for the 
distribution of persons requesting refugee status among the 
various political divisions of the country. See Moniteur belge, 
18 May 1995, as reproduced in Bulletin usuel des lois et arrétés, 
No. 10, 1995, Item No. 516, pp. 731-732. 


A Law of 11 May 1995 sets forth the ratification by Belgium of 
the Convention on the determination of the State responsible for 
the examination of a request for asylum presented in the 
Member States of the Communities, See Moniteur 
belge, 30 September 1995, p. 27902. 


BRAZIL. Resolution No. 28 of 9 August 1994 of the National 

igration Council. (Didrio Oficial, No. 161, 23 August 
1994, pp. 12664-12665, as summarized in Legislative 
Information, No. 12, 1994, p. 19.) 


This Resolution authorizes the Ministry of Justice to issue 
permanent residency to foreigners who are refugees if they 
satisfy certain legal conditions set forth in Law No. 6185 of 
1980. These conditions relate to professional qualifications: 
they must not compete with national workers, they must be a 
specialized scientist or technician, they must have an established 
business 1n which they have invested their own capital, etc. 


BULGARIA. Law of 28 March 1994 amending the Law on the 
stay of foreigners in the Republic of Bulgaria. (Durzaven 
Vestnik, No. 27, 31 March 1994, pp. 1-4, as reproduced in Recht 
in Ost und West, No. 3, 1994, p. 96.) 


This Law introduces extensive amendments to the Law of 23 
November 1972. Under these amendments, asylum will not be 
granted if it appears that the concerned person has committed a 
crime against peace or humanity, a war crime, a ch. 
international treaties that Bulgaria has ratified, or another 
serious crime. Despite the fact that a person has been granted 
asylum, deportation is possible if grounds exist to believe that 
the foreigner endangers the security of Bulgaria or that, on the 
basis of a final court judgment convicting the foreigner of an 


especially serious crime, he or she presents a danger to the 
public order. Foreigners working in Bulgaria no longer have the 
same rights and duties as Bulgarian citizens with respect to 
medical cars, although: they renun voc rude os 
respect to labour relations, labour contracts, social security, and 
taxation. In addition, foreigners with residence in Bulgaria 
retain the same rights to protection of their rights and legal 
interests. The Law expands provisions on deportation and 
expulsion of foreigners and subjects employers who employ 
foreigners without work permits to large fines. 


NOTE: An Ordinance of 4 October 1994 of the Council of 
Ministers deals with the granting and regulation of refugee 
status. The Ordinance contains provisions on procedures for 
acquiring refugee status and the rights and duties of refugees (in 
conjunction with the United Nations Convention and Protocol 
relating to the Status of Refugees). The Director of the National 
Bureau for Asylum and Refugees is responsible for granting 
refugee status. See Durzaven Vestnik, No. 84, 14 October 1994, 
as summarized in Recht in Ost und West, No. 6, 1994, p. 231. 


COLOMBIA. Decree No. 1598 of 22 September 1995 of the 
Ministry of Foreign Relations. (Legislación Económica, Vol 
87, No. 1033, 30 October 1995, pp. 623-626.) 


This Decree sets forth the Statute for the determination of 
refugee status. The Decree provides that the term "refugee" 
shall apply to the following persons: a) those who have been 
considered refugees under various regulations and agreements 
dating from 1926 to 1939 or under the Constitution of the 
International Organization of Refugees, b) those who, due to 


political opinions, find themselves outside the country of their 
nationality and are unable or, because of these fears, do not 
desire to seek the protection of their country, or those who, 
lacking nationality and because of such occurrences find 
habitual residence, are unable or, because of these fears, do not 
desire to return to it; c) those who have fled their country 
because their life, safety, or liberty appeared threatened by 
generalized violence, foreign aggression, internal conflict, 
massive violation of human rights, or other circumstances that 
have seriously disturbed the public order. Provisions of the 
Decree deal with the nghts enjoyed by refugees in Colombia, 
application for refugee status and the contents of applications, 
interviews of applicants, deliberations over applications by an 
advisory commission, the power of the commission to seek 
additional information, the decision of the Minister of Foreign 
Relations as based on the report of the commission, personal 
notification of decisions, the issuance of visas to successful 
applicants, appeals, and termination of refugee status, among 
other things. 


CROATIA. Ordinance of 27 October 1992 on the status of 
displaced persons and refugees. (Narodne novine, No. 71, 28 
October 1992, Item No. 1887, pp. 1715-1718.) 
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This Ordinance provides that the Republic of Croatia shall 


persons who, on the basis of this Ordinance, are granted the 
status of a displaced person or refugee. A displaced person is 
defined as a person who has left his or her place of residence in 
a war-endangered area within Croatia to move to another area of 
Croatia in order to avoid immediate danger to life from armed 
action. A refugee is defined as a person who has left his or her 
place of residence for the same reason, but who has moved 
outside of Croatia. Further provisions of the Ordinance deal 
with the following, among other things: decisions on recognition 
of status, records of persons granted such status, non-recognition 
of persons as displaced persons or refugees due to their having 
committed certain crimes, issuance of identity cards to persons 
granted such status, termination of such status, details of 
assistance provided to displaced persons and refugees, return of 
displaced persons and refugees to their place of residence, 
funding, and the labour obligations of persons recognized as 
refugees. 


LITHUANIA. Law of 4 July 1995 on Refugee Status in the 
Republic of Lithuania. (Parliamentary Record, No. 10, 1995, 
pp. 13-20.) 


This Law establishes a) the conditions and procedures for the 
provision or denial of refugee status to asylum seekers, b) the 
rights and duties of refugees, and c) the basis for entrance and 
deportation. The Law provides that "a foreigner shall be 
recognized as a refugee, if he/she has well-founded reasons to 
fear persecution because of his/her racial origin, religion, 
nationality, membership in some socinl group, or political views 
and cannot, or fears to enjoy the protection of the country of 
which he/she is a citizen, or if he/she has no corresponding 
citizenship and is outside the territory of the country where 
he/she used to reside, and due to above reasons cannot, or fears 
to, return home." Provisions of the Law deal with the following 
among other things: a) reasons for preventing foreigners from 
enjoying asylum in Lithuania; among these are that the foreigner 
has a very dangerous infectious illness or does not agree to a 
medical examination under the suspicion that he/she has one; b) 
reasons for denial of refugee status; c) admittance of foreigners 
seeking refugee status, d) illegal entry; e) prohibitions on the 
deportation and return of refugees, f) deportation of foreigners, 
g) requests for refugee status; h) rights and duties of foreigners 
while their requests are being examined; 1) documents issued to 
foreigners granted refugee status, j) appeals of persous denied 
refugee status, k) naturalization of refugees, and 1) yearly quotas 
to be established for granting of refugee status. 


NETHERLANDS. Act of 2 February 1995 to amend the 
Foreigners Act (safe third country). (Staatsblad van het 
Koninkrijk der Nederlanden, No. 43, 1994, as summarized in 
Netherlands Yearbook of International Law, Vol. 27, 1996, pp. 
302-303.) 
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This Law amends Article 15 of the Foreigners Act to inroduce 
new provisions on safe third countries. Before a $oreizner is 
allowed to submit a request for admittance to the Netherlands as 
a refugee, the Government is to investigate wreth2r the 
foreigner remained in a safe third country after leaving his or her 
country of origin. If it is discovered that the forzign-r did 
remain in a safe third country, the Government may devert the 
foreigner to the safe third country and refuse to cons:der his or 
her request. "Safe third countries" are defined to be peries to 
the Treaty establishing the European Communities cr the 
Agreement concemmmg the European Economic Area arri other 
countries that observe various international human rights 
conventions. 


NOTE: A Law of 19 May 1994 sets forth rules om the 
establishment of an independent agency dealing wat the 
reception of persons seeking asylum (the Central Agenzy fcr the 
Reception of Asylum Seekers). See Staatsblad, No. 422, 594. 


Two Decrees of 29 July 1994 set forth rules on facilities “or the 
reception of asylum seekers and the financing of the Central 
Agency for the Reception of Asylum Seekers, respectively See 
Staatsblad, Nos. 636 and 637, 1994. 


A Decree of 7 July 1994 amends provisions of the Fcre-gners 
Law that deal with applications for refugee status. See 
Staatsblad, No. 526, 1994, pp. 1-6. 


ROMANIA. Ordinance of 1995 on organization o7 the 
Romanian Committee for Emigration and Immigraton. 
(Monitorul Oficial, No. 248, 1995, as summarized in Pech? in 
Ost und West, No. 4, 1996, p. 119.) 


This Ordinance provides that the Romanian Commite- for 
Emigration and Immigration is responsible for coordina-ing all 
activities in Romania relating to other States and interrat o3al 
organizations and emigration and immigration matters The 
Committee is composed of representatives of  ;arious 
government agencies and is presided over by the Minister 07 the 
Interior. Among the areas of concern of the Committee are 
programmes of multilateral and bilateral cooperation 3n the 
return and reintegration of Romanian emigrants, particu: ly 
asylum seekers, and the prevention of new cases of emigraticn. 
Persons who have received asylum or who are refugees and ere 
in Romania have a right to food and support for a maximum 
period of six months (persons who have received asylum. 5r 
nine months (refugees). 


NOTE: Ordinance No. 28 of 27 January 1994 provides thet, 
until a new law on the status of refugees is enacted, refugees 
and persons who have received asylum have a right to atterd 
school in Romania free of charge. See Monitorul Oficial. Vol. 
6, No. 39, 11 February 1994, pp. 4-5. 


RUSSIAN FEDERATION. Statute of 27 September 1994 o2 
Procedures for Work with Foreign Citizens and Stateless 
Persons Arriving in and Located in Russia in Search of Asylura 


and for Determination of Their Legal Status, Temporary 
Placement, and Residence in the Territory of the Russian 
Federation. (Rossiiskaia Gazeta, 27 September 1994, pp. 4-5, 
as reproduced in Foreign Broadcast Information Service, 
Document No. FBIS-USR-94-108, 27 September 1994, p. 8). 


This Statute sets forth the procedures of the central staff of the 
Federal Migration Service and its territorial bodies in 
determining the legal status of foreign citizens and stateless 
persons arriving in and located in Russia and seeking asylum, 
their registration, accounting,. temporary placement, and 
residence in the territory of the Russian Federation. The Statute 
contains provisions on procedures for obtaining refügee status 
for applicants and their family members, including different 
procedures for foreigners who have entered the country under 
differing circumstances; the provision of false information; 
which can be requested by the public health agencies, the stay of 
persons seeking asylum in another country, the rights of state 
employees in working with immigrants, decisions on 
applications for refugee status; reasons for denying applications, 
documents and registration of applications, the centre for the 
temporary placement of immigrants; interviews, issuance of 
certificates of recognition as a refugee; required reporting of 
changes in residence, family name, family status, or family 
composition; travel abroad by persons recognized as refugees; 
assistance for refugees in settlement and adaptation to society, 
and reasons for loss of refugee status, among other things. 


RUSSIAN FEDERATION. Law of 20 December 1995 on 
Changes and Amendments to the Law of the Russian Federation 
on Forced Migrants. (Sobranie zakonodatel'stva Rossiiskoi 
Federatsii, No. 52, 25 December 1995, Item No. 5110, as 
summarized in Parker School Journal of Eastern European 
Law, Vol. 3, No. 3, 1996, pp. 325-336.) 


This Law amends the law on Forced Migrants to do the 
following: a) clarify that persons other than Russian citizens 
eligible for forced migrant status are "foreign citizens or 
stateless persons permanently residing legally in the Russian 
Federation who have left their homes in the Russian Federation 
for the aforementioned reasons," b) clarify that all persons who 
fall within the definition of “forced migrant" will, rather than 
may, be given forced migrant status; c) provide that persons 
cannot apply for forced migrant status until they have left their 
homes abroad; d) explicitly exclude from eligibility for forced 
migrant status persons fleeing epidemics and ecological 
disasters, economic migrants, and persons who have committed 
a serious crime, e) set time limits for appealing the denial of 
forced migrant status; f) limit the amount of pension allotted to 
migrants awaiting a decision on their applications; g) limit the 
obligations of the Government with respect to forced migrants; 
h) clarify the delineation of authority between federal, regional, 
and local government bodies, i) authorize the Government to 
provide interest-free loans to forced migrants for the 
construction of housing, j) require the Government to give 
special consideration in orphanage placement to unaccompanied 
migrant children; k) obligate the Government to "take measures 


to eliminate the sources of forced migration;" and 1) expand the 
principle of "non-refoulement" by prohibiting the forced 
resettlement anywhere of registered forced migrants without 
their permission, whether or not the migrants have a fear of 
persecution in their place of resettlement. 


NOTE: This Law was enacted as a measure to implement the 
conclusions of the Decree on the Federal Migration Programme 
of 29 August 1994. This Decree had analysed the shortcomings 
of the existing system governing forced migrants and had set 
forth proposals dealing with a wide range of present and future 
population movernents within the Russian Federation and their 
legal regulation, including measures to control problems related 
to refugees and forced migrants, emigration and the temporary 
movement abroad to take up employment, and illegal migration 
and its control. See Sobranie zakonodatel'stva Rossiiskoi 
Federatsii, No. 18, 29 August 1994, Item No. 2065, as 
summarized in Recht in Ost und West, No. 6, 1994, p. 236. 


SLOVAKIA. Refugees Act 1994, 4 November 1995. (Zbierka 
Zakonov, No. 92, 14 December 1995, Item No. 283, p. 2026, as 
summarized in European Current Law, July 1996, Item No. 157, 
p. 106.) 


This Act regulates procedures for dealing with refugees and 
lays down the rights and obligations of foreigners claiming that 
status (Sections 1-2). It deals in detail with the following: the 
manner of obtaining refugee status and the circumstances in 
which it can be refused or removed or m which it lapses 
(Sections 3-16), the general status of refugees and asylum 
seekers (Sections 17-22), including their specific rights and 
obligations and their specially regulated position under the 
Social security system; reception camps (Section 23), refugee 
camps (Section 24), and humanitarian camps (Section 25), 
cooperation with the relevant United Nations organs (Section 
26), and the issuance of lists of dangerous third countries and 
dangerous countries of origin (Section 29). The Act enters into 
force on 1 January 1996 (Section 31). 


SPAIN. Law No. 9/1994 of 23 May 1994. (Boletín Oficial del 
Estado, No. 122, 23 May 1994 as reproduced in Repertorio 
Cronológico de Legislación [Aranzadi], 1994, Item No. 1420, 
pp. 4128-4132, and summarized in Bulletin of Legal 
Developments, 1994, p. 155, and Revista Española de Derecho 
Constitucional, No. 42, 1994, p. 315.) 


This Law amends Law No. 5/1984 of 26 March 1984 
regulating the right to asylum and the status of refugees to 
abolish the status of asylee as distinct from the status of refugee. 
Previously, de facto refugees and other persons 
asylum for humanitarian reasons who did not fall within the 
definition of "refugee" contained in the Convention Relating to 
the Status of Refugees were classed as asylees. Now only those 
persons who fall within the definition contained in the 
Convention will be deserving of asylum and entitled to identity 
cards, travel documents, and work permits. The Law also 
amends Law No. 5/1984 to do the following, among other 
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things: a) establish a preliminary phase in the processing of 
requests for asylum; under this phase claims for asylum can be 
rapidly rejected when they are manifestly unfounded, when 
another country is responsible for examination of the claim, or 
when there is a third host country, b) require persons whose 
claims for asylum are rejected or considered madmissible to 
leave Spanish territory; previously, they were entitled to a visa 
exemption and could apply for residence and work permits, c) 
establish an exception to this requirement in the case of persons 
fleeing from violence arising from ethnic, religious, or political 
reasons, and d) abolish the authority of the Government to 


NOTE. Royal Decree No. 203/1995 of 10 February 1995 sets 
forth regulations to Law No. 5/1984, as amended by Law No 
9/1994. These regulations deal with the Interministerial 
Commission on Asylum and Refugees and its composition and 
duties (to review applications for asylum), the Office of Asylum 
and Refugees and its duties, submission of applications for 
asylum and the legal effects that submission has on an applicant, 
proceedings for finding an application inadmissible and the legal 
effects of a finding that an application is inadmissible, 
proceedings for examining applications that are admitted and the 
legal effects of the rejection or acceptance of these applications, 
the rights of persons who are recognized as refugees, and 
appeals and exceptional situations, among other things. See 
Boletín Cficial del Estado, No. 52, 2 March 1995, as reproduced 
in Repertorio Cronológico de Legislación (Aranzadi), Vol. 1, 
1995, Item No. 741, pp. 2255-2265. 


SWIIZERLAND. Amendment of 26 October 1994 of 
Ordmance No. 2 on the financing of asylum. (Recueil officiel 
des lois fédérales, 1994, pp. 2494-2496.) 


This Amendment amends Ordinance No. 2 of 22 May 1991 on 
the financing of asylum. The amendments deal primarily with 
the division of expenses associated with asylum claims between 
the Federal Government and the cantons. Among other things, 
the Amendment defines collective lodging and provides that the 
Federal Government shall reimburse the cantons for the costs of 
lodging, sets forth specific costs associated with lodging that are 
reimbursable, provides that the Federal Government will 
reimburse the cantons for other kinds of lodging at a fixed price, 
and makes the grant or extension by cantonal authorities of a 
provisional authorization to exercise a for-profit activity subject 
to the obligation of employers to retain a certain percentage of 
the income of the worker as a monetary guarantee. 


NOTE: An Amendment of 22 November 1995 amends 
Ordinance No. 2 of 22 May 1991 on the financing of asylum 
with regard to the payment by the Federal Government of the 
costs of medical expenses, caps on the amount of monetary 
guarantees required, and the costs that monetary guarantees can 
be used to cover, among other things. See Recueil officiel des 
lois fédérales, No. 49, 19 December 1995, pp. 5045-5046. 


An Amendment of 22 November 1995 amends Ordinance No. 1 
on asylum procedure with respect to the percentage of applicants 
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for asylum that each canton is required to take in. See Recueil 
Officiel des lois fédérales, No. 49, 19 December 1995, >p. 5043- 
5044. 


TURKEY. Decree No. 94/5613 of 8 June 1994 Ratiying the 
Articles of Agreement of the Council of Europe Social 
Development Fund. (Resmi Gazete, No. 21954, .594, as 
summarized in European Current Law, February 1995, Item No. 
22A, pp. 114-115.) 


The primary purpose of the Europe Social Development Fund 
is to solve the social problems with which European countries 
are or may be faced as a result of the presence of refugees, 
displaced persons, or migrants due to the movement of -efugees 
or other forced movements of population and as a result of 
natural or ecological disasters. The investment protects to 
which the Fund contributes may be intended either to help such 
people to return to their countries of origin when the coacitions 
for return are met or, when applicable, to settle in another host 
country. These projects must be approved by a Membe- >f the 
Fund. The Fund may also contribute to the realizrtion of 
investment projects approved by a Member of the Fuad that 
enable jobs to be created in disadvantaged regions and people in 
low-income groups to be housed or social infrastructure to be 
created. 


NOTE: Regulation No. 94/6169 of 30 November 199- deals 
with principles and procedures to be applied to foreign nationals 
arriving at Turkish borders with the intention of asking for 
refugee status in Turkey or asking for residence permissicn with 
the intention of becoming refugees in a third country. The 
Regulation approaches the issue of foreigners seeking r-íugee 
status within the framework of the 1951 Geneva Conventiar and 
1967 Geneva Protocol on the Status of Refugees, although if sets 
forth its own definitions of “refugee,” “fugitive membe of a 
belligerent foreign army,” and “individual foreigner.” The 
Regulation contains provisions on the protection of such 
persons, refugee camps, visits by representatives from forzign 
religious freedom, health checks, and assistance. All refizsees 
are to be disarmed. They will be deported only for reasons of 
national security or public policy and only within the context of 
the Geneva Convention. See Resmi Gazete, No. 22127, 194, as 
summarized in European Current Law Year Book, 1995, Bem 
No. 1741, p. 708. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. R. v. Secretary of State fo- the 
Home Department, ex parte Miatta Sharka, | November 195, 
High Court. (Immigration and Nationality Law and Practsce, 
Vol. 10, No. 3, 1996, p. 103.) 


The applicant was a citizen of Sierra Leone who scuzht 
asylum on the ground that she feared being subjected to rape end 
gender-specific violence if returned to Sierra Leone. The -igh 
Court declined to grant her the right to appeal from adverse 
rulings by the Secretary of State and an adjudicator. Altheugh 


the Court noted that, if an organization or group within the 
country had a policy that included systematic rape among its 
activities, it could find that such a policy constituted a ground 
for granting asylum, it held that this was not the sitnation here. 
It concluded that there was no necessary connection between her 
membership in a group and her fears, concluding that the civil 
unrest in Sierra Leone would not be directed at the applicant 
because she is a woman or woman without relatives. It found, 
rather, that she would be caught up in general unrest like other 
civilians and that any gender-specific crimes would not be more 
than isolated incidents against the background of more general 
violence. 


UNITED STATES OF AMERICA. Public Law No. 103-236 
of 30 April 1994, An Act to authorize appropriations for the 
Department of State, the United States Information Agency, and 
related and for other purposes. (United States Statutes 
at Large, Vol. 108, 1994, pp. 382-529.) 


Among other things, this Act provides that the Government, in 
providing overseas assistance and protection of refugees and 
displaced persons, shall seek to address the protection and 
provision of basic human needs of refugee women and children. 
To this end, the Secretary of State is to seek to ensure the 
following: 1) specific attention on the part of the United Nations 
and relief organizations to recruit and employ female protection 
officers, 2) implementation of gender awareness training for 
field staff including, but not limited to, security personnel, 3) 
protection of refugee women and children from violence and 
other abuses on the part of government or insurgent groups, 4) 
full involvement of women refugees in the planning and 
implementation of a) the delivery of services and assistance, and 
b) the repatriation process, 5) incorporation of maternal and 
child health needs into refugee health services and education, 
specifically to include education on and access to services in 
reproductive health and birth spacing; 6) the availability of 
protective services to victims of violence and abuse, including 
but not limited to rape and domestic violence; 7) the provision of 
educational programmes (particularly in literacy and numeracy), 
with special emphasis on women heads of household; 8) 
education for all refugee children, ensuring equal access for 
girls, and special services and family tracing for unaccompanied 
refugee minors, 9) the collection of data that clearly enumerate 
age and gender so that appropriate health, education, and 
assistance programmes can be planned; 10) the recruitment, 
hiring, and training of more women programme professionals in 
the international humanitarian field; and 11) gender-awareness 
training for programme staff of the United Nations High 
Commissioner for Refugees and non-governmental voluntary 
organizations on implementation of the 1991 UNHCR 
"Guidelines on the Protection of Refugee Women." In addition, 
the Secretary of State is to adopt procedures to ensure that all 
recipients of U.S. refugee and migration aid implement the 
above; to support the protection efforts set forth above by raising 
at the highest levels of government the issue of abuses against 


refugee women and children (by those engaging in gross 
violations of human rights, the blockage of humanitarian relief 
assistance; gender-specific persecution such as mass rape, forced 
pregnancy, forced abortion, enforced prostitution, indecent 
assault, or acts of violence against refugee women, girls, and 
children; and continuing violations of the integrity of the person 
of refugee women and children), and to investigate immediately 
credible reports of abuses and help identify remedial measures. 
The Act also requests the State Department a) to designate a 
senior adviser to promote international women's human rights 
within the overall human rights policy of the United States in 
order to remedy the neglect of gender-based discrimination and 
violence against women, and b) to the maximum extent 
practicable, appoint to the Foreign Service qualified women and 
minority applicants who are participants in various placement 
programmes. 


NOTE: On 29 November 1994, the Immigration and 
Naturalization Service of the Department of Justice approved 
Rules and Procedures for adjudication of applications for asylum 
or withholding of deportation and for employment authorization. 
The Rules and Procedures are designed to streamline 
adjudication of applications by eliminating the requirement that 
asylum officers prepare detailed demals of applications. 
Instead, asylum officers will grant meritorious applications and 
refer applications that they do not grant to immigration judges to 
be adjudicated in deportation or exclusion proceedings. The 
Rules also restrict employment authorization for applicants for 
asylum. See Federal Register, Vol. 59, No. 232, 5 December 
1994, pp. 62284-62308. 
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UNITED NATIONS. Intemational Convention on the 
Protection of the Rights of All Migrant Workers and Members 
of Their Families, 18 December 1990. (Multilateral Treaties 
Deposited with the Secretary-General, 1996, p. 224.) 


The following countries ratified or acceded to this Convention 
in 1993-1995: a) Colombia, 24 May 1995 (accession) b) 
Morocco, 21 June 1993; c) Philippines, 5 July 1995; d) 
Seychelles, 15 December 1994 (accession), and e) Uganda, 14 
November 1995 (accession). The Convention seeks to establish 
a comprehensive regime for the protection of the rights of all 
migrant workers and members of their families. It is divided 
into nine parts, as follows: 1) Definitions and scope, 2) Non- 
discrimination; 3) Human rights, 4) Other rights; 5) Provisions 
applicable to particolar categories of workers, 6) Promotion of 
appropriate conditions in connection with migration; 7) 
Application of the Convention (in connection with which a 
Committee on the Protection of the Rights of Migrant Workers 
and Members of Their Families is established), 8) General 
provisions, and 9) Final provisions. 
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ANGOLA. Decree No. 5/95 of 7 April 1995. (Didrio da 
Repüblica, Series 1, No. 14, 7 April 1995, pp. 136-138.) 


This Decree has the objective of regulating the employment of 
non-resident foreigners in Angola and the employment of 
qualified Angolan citizens by foreign employers who carry out 
activities in Angola. "Qualified" Angolan citizens are those 
who carry out activities requiring specific or specialized 
intermediate, higher, or professional education. The Decree sets 
quotas on the employment of non-resident foreigners, outlines 
exceptions to the quotas, and places restrictions on the 
employment of qualified Angolan citizens by foreign employers. 
Further provisions of the Decree deal with the elements of 
contracts in contracts entered into with non-resident foreign 
workers, the registration of contracts, the termination of 
contracts, and fines, among other things. 


ARGENTINA. Law No. 24493 of 22 hme 1995. (Boletín 
Oficial de la Republica Argentina, 28 June 1995, as reproduced 
in Anales de Legislación Argentina, Vol. 55-D, 1995, pp. 4341- 
4342.) 


This Law provides that the performance of work in Argentina 
is reserved exclusively for native and naturalized Argentine 
citizens and foreigners who are authorized by the General 
Migration Law to carry out paid activities. Under no 
circumstance, may authorization to perform paid or for-profit 
activities be given to a temporary resident. In cases in which it 
is found that 20 per cent or more of an enterprise's workforce is 
employed in violation of the migration laws, the enterprise will 
be immediately closed. 


NOTE: Resolution No. 3959 of the Secretariat of Population 
and Community Relations sets forth rules on the employment of 
Argentina that a) have a branch in Argentina; b) have been 
contracted for services to be provided in Argentina; or c) do not 
fulfil the conditions of a) or b), but desire to develop activities in 
Argentina. See Anales de Legislación Argentina, Vol. 54-D, 
1994, pp. 4669-4670. 


AUSTRIA. Federal Law of 1995 amending the Employment of 


Foreigners Law. (Bundesgesetz für die Republik Osterreich, No. 
80, 11 April 1995, Item No. 257, p. 3715.) 


This Law amends Sections 4, 11, and 12a of the Law on the 
Employment of Foreigners. The amendments deal with limits 
on the number of work permits that can be issued to foreigners 
and exceptions to these limits, particularly when the Federal 
Minister for Labour and Social Affairs authorizes exceptions 
through an Ordinance for groups of persons whose employment 
serves public interests or the interests of the national economy. 


NOTE: Another Law of 1995 amending the Employment of 
Foreigners Law contains provisions dealing with the following. 
exceptians to the provisions of the Law allowed for the foreign 
spouse and children of an Austrian citizen who have residence 
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permits, special treatment for volunteer and holiday wo-kers, the 
preservation of evidence, the areas of the country in which work 
permits are valid, new permits for workers who ace sent by 
businesses to work for the business in Austria on a chot-term 
basis, control of illegal employment, penalties, presumptions 
about foreigners who are found at a workplace, Lability of 
general employers for subcontractors who employ foreigners 
illegally, and withdrawal of permits to carry on businezs in cases 
of repeated violations of the Law, among other things See 
Bundesgesetzblatt, No. 299, 29 December 1995, Item Ho. 895, 
pp. 9473-9478, as summarized in Das Recht der Arbei-, Vol. 46, 
No. 1, February 1996, pp. 77-79. 


An Ordinance of 1994 of the Ministry of Labour aad Social 
Affairs amends the Employment of Foreigners Ordinence, as 
amended to make minor changes. See Bundesgesetzelztt, No. 
211, 23 August 1994, Item No. 666, p. 5473. 


BAHRAIN. Legislative Decree of 4 October 1993 with respect 
to amending the Labour Law for the Private Sector promulgated 
by Legislative Decree No. 23 of 1976. (NATLEX database and 
Arab Law Quarterly, Vol. 9, No. 2, 1994, pp. 193-197.) 


This Law amends the Bahrain Labour Law to proxide as 
follows, among other things: a) a person who is not a citizen of 
Bahrain may be employed only after a work permit Las been 
obtained; b) employers are Hable for the costs of repatriating 
foreign workers when their contracts expire, c) recruitment and 
employment agencies are prohibited from exacting fees from 
workers; d) female workers are entitled to a rest period {up to 
one hour daily) to nurse their infants for the first two years 
following birth (a medical certificate must be presented. every 
six months), e) workers are no longer entitled to a one-day leave 
upon the birth of a child; f) offences with respect to foreign 
warkers are punishable by imprisonment for not less then three 
months and not more than six months and a fine of betwzen BD 
200 and BD 520; and g) every employer who is proved Ic have 
recruited foreign workers without having the need for suck shall 
have its commercial registration cancelled and, if it is also 
proved that such employees are working for another er ployer, 
have its business activities suspended. 


NOTE: Order No. 9 of 16 March 1994 of the Minmter of 
Labour and Social Affairs provides that work permits for 
foreigners are valid for two years and may be renewed, s-bject 
to medical clearance. It also sets forth procedures for rzrewal 
and application fees. See Al-Jarida Al-Rasmiya, Vol. 47. No. 
2105, 30 March 1994, pp. 5-6, as summarized in Legrsattive 
Information, No. 4, 1995, p. 19. 


Order No. 14 of 26 March 1994 of the Minister of Labour and 
Social Affairs sets forth the circumstances under which a fo-eign 
workers permit may be withdrawn or not renewed {and 
exceptions to these cases). Among these are when the Ministry 
deems the worker to be competing for employment with 
Bahraini workers, when the worker is medically unfit, and when 
the employer has failed to comply with the Simte's 
"Bahrainization" plans. Employers are required to inform the 


Ministry when a worker leaves employment prior to the expiry 
of the worker's permit. See Al-Jarida Al-Rasmiya, Vol. 47, No. 
2110, 4 May 1995, pp. 6-7, as summarized in Legislative 
Information, No. 4, 1995, p. 19. 


Order No. 21 of 18 July 1994 of the Ministry of Labour and 


intermediaries for the procurement of foreign workers. 
Contracts must be in writing and in the form of model contracts 
annexed to the Order. Neither the intermediary nor the 
employer may charge a foreign worker a fee in consideration of 
employment. See Al-Jarida Al-Rasmiya, Vol. 47, No. 2121, 20 
July 1994, pp. 12-13, as summarized in Legislative Information, 
No. 5, 1995, p. 12. 


Order No. 2 of 25 April 1995 amends Section 1(5) of Order No. 
14 above to tighten control over the "sponsorship" relationship 
originally obtains their work permits and visas. See Al-Jarida 
Al-Rasmiya, Vol. 48, No. 2162, 3 May 1995, p. 3, as 
summarized in Legislative Information, No. 9, 1995, p. 20. 


BELGIUM. Law of 23 March 1994 setting forth various 
measures in the labour law plan to combat clandestine 
employment. (Moniteur belge, 30 March 1994, pp. 8612-8620, 
as summarized, in part, in Revue de droit pénal et de 
criminologie, May 1995, pp. 553-554.) 


This Law has the general objective of combating practices 
engaged in by those who systematically organize large-scale 
clandestine employment in order to avoid the payment of taxes 
and social security contributions. Among the kinds of 
clandestine employment targeted by the Law is clandestine 
labour performed by foreigners. To reach this objective, the 
Law increases numerous penalties relating to clandestine 
employment practices. One innovation made by the Law with 
respect to the punishment of these practices is to allow for 
cumulative penalties to be imposed. Although the Law sets a 
maximum limit on these penalties, this limit does not apply to 
offences involving the employment of foreigners. 


NOTE: A Royal Order of 1 July 1994 sets forth regulations on 
the possession of social identity cards, which are to be issued to 
all employees and are designed to help in the fight against 
clandestine employment. See Moniteur belge, 15 July 1994, pp. 
18636-18641. The dates of entry into force of this Order are 
amended in a Royal Order of 23 December 1994 (Moniteur 
belge, 31 December 1994, as reproduced in Bulletín usuel des 
lois et arrétés, No. 24, 1994, pp. 2548-2549). 


A Royal Order of 22 December 1994 sets forth provisions on the 
implementation of the Royal Order of 1 July 1994. See 
Moniteur belge, 6 January 1995, as reproduced in Bulletin usuel 
des lois et arrétés, No. 1, 1995, Item No. 19, pp. 23-26. 


A Royal Order of 17 June 1994 requires employers who come 
within the jurisdiction of the Joint Commission on Horticultural 


Enterprises to maintain registers of workers at the sites where 
the workers are employed (registres de presence). The Order is 
designed as part of the fight against clandestine employment. 
See Moniteur belge, 25 June 1994, as in Bulletin 
usuel des lois et arrátés, 1994, Item 513, pp. 1031-1033. 


A Royal Order of 19 May 1995 amends Royal Order No. 34 of 
20 July 1967 with respect to the occupation of classes of 
foreigners in Belgium. Among these are journalists, persons 
related to sporting events, students, apprentices, spouses and 
family members, citizens of Member States of the European 
Communities, foreigners in possession of a permit of 
establishment, and artists, among others. See Moniteur belge, 1 
June 1995, as reproduced in Bulletin usuel des lois et arrétés, 
1995, Item No. 628, pp. 999-1000. 


A Royal Order of 14 March 1994 exempts citizens of Member 
States of the European Communities from meeting the 
requirement of possessing a professional card in order to 
exercise a profession in Belgium. See Moniteur belge, 30 
March 1994, as reproduced in Bulletin usuel des lois et arrêtés, 
No. 6, 1994, Item No. 259, p. 576. 


BULGARIA. Ordinance No. 122 of 4 July 1994 on the 
amendment and supplementation of Ordinance No. 267 of 1992 
of the Council of Ministers and the Ordinance approved at the 
same time on procedures and requirements for the issuance of 
labour permits for foreigners in the Republic of Bulgaria. 
(Durzaven Vestnik, No. 56, 12 July 1994, pp. 10-11, as 
reproduced in Recht in Ost und West, No. 5, 1994, p. 175.) 


This Ordinance sets forth new requirements for applications 
for work permits for foreigners. Under Article 8 of the 
Ordinance, an employer who wants to employ a foreigner must 
present the following documents at the local Employment 
Bureau: an application in accordance with the published forms, 
two pictures of the foreigner, the basis for the application, a 
copy of legal registration, a certification of the employer's tax 
reports, and social security documents, among other things. 
Under Article 12, an employer who employs a foreigner without 
a work permit is subject to the penalties set forth in the Law on 
the stay of foreigners in the Republic of Bulgaria. The 
Ordinance is applicable to foreigners who stop in Bulgaria while 
passing through the country An Annex to the Ordinance 
contains model permits setting forth the obligations of foreign 
workers, including the obligation to carry the permit on a 
permanent basis and to register with the police upon arriving in 
the country. 


CHINA. Administration of Mobile Rural Workforce Seeking 
Employment across Provinces Tentative Provisions of 17 
November 1994 of the Ministry of Labour. (China Law & 


Practice, Vol. 9, No. 5, 27 June 1995, p. 6.) 

These Provisions are applicable to employing work units, 
employment service agencies, and rural labourers in China. 
They set forth the requirements that must be met by employing 


ad 
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work units that desire to recruit rural labourers from other 
provinces and the requirements that must be met by these 
labourers. The Provisions also cover methods of recruitment, 
administration of employment service agencies for rural 
labourers, and penalties for acts committed in violation of the 
Provisions. Among other things, the provisions stipulate that a 
local employing work unit generally may not recruit rural 
labourers directly from other provinces and that, when local 
these regulations should be observed. 


NOTE: In April 1995, the Municipality of Beijing approved the 
Beijing Municipal Regulations on Management of Transient 
People Seeking Jobs in Beijing. Under these Regulations, all 
units and individuals in Beijing must obtain permits for 
employment and housing from designated job introduction 
organizations if they want to hire people from outside Beijing. 
The Regulations also deal with services to be performed by 
migrant workers, protection that they receive, the levying of fees 
for management services, and legal responsibilities in case of 
violation of the Regulations. See Xinhua News Agency, 19 April 
1995, Item No. 0419031. 


CHINA. Regulations of 14 February 1995 on Labour 
Management in Foreign-Funded i (China Daily 
Report, Document No. FBIS-CHI-95-057, 24 March 1995, pp. 
48-51, as reproduced in Legislative Information, No. 12, 1995, 
p. 5.) 


These Regulations govern workers in Sino-foreign or foreign 
funded enterprises in China. Among other things, they prohibit 
the employment of children or workers who bave not terminated 
existing contracts, require employers to provide vocational 
training to workers, protect workers who have occupational 
diseases or become pregnant; require employers to contribute to 
old-age, unemployment, medical, and other social insurance, and 
set penalties for employers paying employees less than the local 
minimum wage. 


NOTE: On 26 November 1994, the Ministries of Public 
Security, Labour, and Foreign Affairs issued a Circular 
prohibiting foreign nationals from being illegally employed in 
the PRC. The Circular provides that work units and individuals 
may not employ foreign nationals in general labour services 
without authorization and that foreign students studying in the 
PRC may not work illegally in China. The Circular calls for 
strengthening the administration and investigation of the 
of foreign nationals in China. See China Law & 
Practice, Vol. 8, No. 10, 15 December 1994. 
In 1995, the State Bureau of Foreign Experts, approved 


Procedures for the Administration of Intermediary 
Organizations that Introduce Foreign Professionals to Work in 


organization; the supervision and administration of such 
organizations, and penalties for violating the Procedures. See 
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China Law & Practice, Vol. 9, No. 10, December 1995--a3uary 
1996, pp. 7-8. 


EGYPT. Order No. 469 of 20 June 1995 of the Ministry of 
Manpower and Employment to regulate the proceduses for 
btaini its for fore; . (Al-Wagai ALMicri 
Vol. 168, No. 188, 22 August 1995, pp. 3-18, as summarized in 
the NATLEX database. ) 


This Order specifies the documents to be submitted ia support 
of applications for work permits for foreigners and foc rerewal 
of such permits. It also contains provisions on appecls cf the 
rejection of applications, among other things. 


NOTE: Order No. 98 of 29 July 1991 of the Ministry of 
Manpower and Training sets forth regulations on the recrcitment 
of Egyptians for employment abroad, including regulatiors on 
recruitment agency licensing requirements and rearcitment 

. See Al-Wagai Al-Misriya, No. 196, 1 Sep-enber 
1991, pp. 4-20, as summarized in the NATLEX database. 


Act No. 208 of 17 June 1994 imposes a tax of between 1 end 2 
per cent on the earnings of Egyptian migrants working for 
employers abroad. See Al-Jarida Al-Rasmiya, Vol. 37, Mc. 24, 
Supplement, 18 June 1994, pp. 19-21, as summarized in the 
NATLEX database. Regulations to this Act are includec -n an 
Order of 1 January 1995 of the Ministry of Finance. Se= Ál- 
Wagai Al-Misriya, Vol. 167, No. 2, Annex A, 2 January [995, 
pp. 3-4, as summarized in the NATLEX database. 


FRANCE. Decree No. 94-211 of 11 March 1994 regu at nz the 
conditions of entry and stay of citizens of the -u-cpean 
Economic Communities who benefit from the free moverent of 
persons. (Journal officiel de la République francaise, 3 March 
1994, p. 3989, as reproduced in Actualité législative Dcllaz, No. 
7, 1994, pp. 228-230, and summarized, in part, in Legerintive 
Information, No. 4, 1994, p. 21, and Revue de science crirunelle 
et de droit pénal et comparé, No. 4, October-December 19, p. 
787.) 


This Decree applies to citizens of the European Economic 
Communities who have a right to establish themselves .n ?rance 
to exercise a nan-salaried activity, who are non-salaried workers 
who provide services, who are salaried workers, who are frontier 
workers, who are temporary or seasonal workers, or who are 
retired or occupationally incapacitated workers who exercised a 
salaried or non-salaried activity in France, and to their family 
members. The Decree contains provisions on obtaining a card 
allowing its holder to stay in France, including provisiors on 
application procedures, the length of validity of the card, refusal 
to issue a card, and renewal of a card. The Decree alsc sets 
forth penalties applicable to persons who, without good -eason, 
fail to request 2 card within the allotted time or who, efter their 
request has been refused, remain in France without a cacd or 
with a card that is not valid. Illnesses or conditions that justify 
the refusal of a card to a person suffering from these ilmesses or 


conditions are set forth in the Annex to the Decree. They 
include drug addiction and acute mental disorders. 


FRANCE. Decree No. 94-768 of 2 September 1994 amending 
Decree No. 46-1574 of 30 June 1946 regulating the conditions of 
entry and stay of foreigners in France. (Journal officiel de la 
République frangaise, 4 September 1994, p. 12838, as 
reproduced in Actualité législative Dalloz, No. 16, 1994, pp. 
491-492.) 


This Decree amends provisions of Decree No. 46-1574 with 
respect to the conditions under which a permit to stay in France 
must be withdrawn and may be withdrawn. Reasons that 
require the withdrawal of a permit include, among others, the 
fact that the holder lives in a state of polygamy in France or, 
while living with one spouse in France, brings another spouse or 
the children of another spouse to France within the framework 
of family reunification. The Decree also contains provisions 
relating to the documents to be presented by various classes of 
foreigners requesting a resident permit and the stay of foreigners 
requesting refugee status, including provisions on the documents 
to accompany requests for refugee status submitted by foreigners 
outside France, provisional permits given to persons who have 
requested refugee status and are in France, appeals of denial of 
refugee status, and documents given to persons whose request 
for refugee status has been approved. 


NOTE. Decree No. 95-507 of 2 May 1995 sets forth the 
conditions of access of the United Nations High Commissioner 
for Refugees and other humanitarian organizations to foreigners 
being held by French authorities in waiting areas. See Journal 
Officiel, 4 May 1995, p. 6987. 


An Order of 6 November 1995 creates a permanent data file of 
digitally imprinted fingerprints in the French Office for the 
Protection of Refugees and Stateless Persons. This file is to be 
used only for the purpose of detecting fraudulent attempts to 
obtain refugee status. See Actualité législative Dalloz, No. 22, 
1995, p 511. 


FRANCE. Decree No. 94-885 of 14 October 1994 creating 
within the General Directorate of the National Police a Central 
Directorate for the Control of Immigration and the Fight against 
Clandestine Employment and amending Decree No. 85-1057 of 
2 October 1985 on the organization of the central administration 
of the Ministry of the Interior. (Journal officiel de la 


République frangaise, 16 October 1994, p. 14697.) 


This Decree provides that the Central Directorate for the 
Control of Immigration and the Fight against Clandestine 
Employment is responsible for ensuring respect for documents 
relating to cross-border travel and for driving and coordinating 
the activities of the national police with respect to the fight 
against offences tied to the entry and stay of foreigners in 
France. It is also responsible for activities of international 
cooperation in the areas of its competence. 


830 Migrant Workers 193 


NOTE: Decree No. 94-886 of 14 October 1994 creates No. 68, 11 October 1994, p. 2794, as reproduced in 


decentralized police agencies for the control of immigration and 
the fight against clandestine employment. See Journal officiel, 
16 October 1994, pp. 14697-14698. 


Two Orders of 14 October 1994 set forth details on the 
organization of the Central Directorate. See Journal officiel, 16 
October 1994, pp. 14698-14699. 


A Circular of 29 November 1995 deals with the strengthening of 
the fight against clandestine employment. It stresses the guiding 
principles underlying this fight. See Journal officiel, 30 
November 1995, p. 17490. 


GERMANY. Eleventh Ordinance amending the Work Permit 
Ordinance, 30 September 1994. (Bundesgesetzblatt, Part I, No. 
68, 11 October 1994, p. 2792, as reproduced in Sammeiblatt für 
Rechtsvorschrifien des Bundes und der Lander, No. 45, 11 
November 1994, p. 3455-3456, and summarized in European 
Current Law, December 1994, Item No. 122, p. 153.) 


This Ordinance amends the Work Permit Ordinance of 25 
June 1969, as amended, to the effect that, for a first 
employment, work permits under Section 1 of the principal 
Ordinance may be granted only to certain persons who have 
been legally residing m Germany for a specific time (period of 
waiting) For foreigners with a resident permit who are the 
spouses or children of a foreigner holding only a limited resident 
permit, the period of waiting is four years. The period of 
waiting is one year for spouses and children of foreigners with a 
work permit or resident permit or for foreigners who must be 
tolerated in Germany for reasons other than those listed in 
Sections 51, 53, and 54 of the Foreigners Act. For employment 
purposes under the Protection of Labour Act, such work permits 
may be granted for up to three months a year when certain listed 
public employment agencies are involved. Work permits may be 
granted only to the following: a) foreigners who are subject to 
Section 55 of the Asylum Procedures Act whose residence is 
permitted under Section 69(3) of the Foreigners Act; b) 
foreigners against whom an order to leave the country is pending 
but has not yet been executed; and c) foreigners who are to be 
tolerated as residents of Germany under Section 55 of the 
Foreigners Act or whose deportation has been suspended by 
court order. Section 9 of the principal Ordinance is amended to 
grant students of foreign institutes of higher education leave to 
reside in Germany for practical training related to their studies 
and to give permission to foreigners to participate in voluntary 
employment under the scheme promoting a voluntary social year 
or a free ecological employment. 


NOTE: On 30 September 1994, Germany approved the Second 
Ordinance amending the Exceptions to the Prohibitian on 
Recruitment Ordinance. The amending Ordinance contains 
provisions on the employment of exhibitors, household members 
of foreigners who are active in Germany for a limited time or for 
a foreign business operating in Germany, cross-frontier workers, 
and nationals of certain countries. See Bundesgesetzblatt, Part I, 


Sammelblatt, No. 45, 11 November 1994, pp. 3457-3458. 


GHANA. Aliens (Amendment) Regulations, 1994 (LI No. 
1581 of 1994), 25 January 1994. (Legislative Information, No. 
8, 1994, p. 17.) 


These Regulations are issued under Ghana's Aliens Act, 1963. 
They provide that the Minister of Interior may, on application by 
an enterprise, business, or organization, grant an immigrant visa 
for the required alien employees for the enterprise, business, or 
organization, subject to such conditions as may be specified. 


INDONESIA. ion No. PER-02/MEN/1994 of 17 
February 1994 of the Minister of Manpower on the Recruitment 
of Workers Domestically and Overseas. (Business News, Vol. 
38, No. 5534, 18 March 1994, pp. 16A-19A.) 


This Regulation was issued in recognition that the recruitment 
of workers needs be increased and that previous Regulations on 
the subject are no longer compatible with current needs and 
developments. The goal of the Regulation is to conduct the 
recruitment of workers "in an orderly, efficient, and effective 
manner to attain improvement in workers welfare, receipts of 
foreign exchange, expansion of job opportunities, and successful 
business in workers recruitment with account taken of the 
dignity and the prestige of the nation and the State, through the 
efficient use of the demand in the domestic and overseas labour 
markets." Provisions of the Decree deal with the acquisition of 
a Calling Visa by Indonesian workers going abroad for 
employment or traming, workers recruitment organizing 
institutes, and requirements to be met by companies operating a 
business for the recruitment of workers, among other things. 


NOTE: Decree No. KEP.44/MEN/1994, issued by the Minister 
of Manpower on 17 February 1994, deals with the 
implementation of the above Regulation. Provisions of the 
Decree relate to organizers recruiting workers, the preparation of 
quality workers, the promotion and marketing of workers’ 
services, the recruitment of workers domestically, and the 
recruitment of workers for overseas employment. See Business 
News, Vol. 38, Nos. 5537-5539, 25, 28, and 30 March 1994. 


ISRAEL. Foreign employees (Unlawful Employment) Law 
5751-1991. (Israel's Labour Laws, compiled by Aryeh 
Greenfield, Haifa, Israel, A.G. Publications, November 1995, 
pp. 76-77.) 


This Law establishes the following offences: a) employing a 
foreign employee who is not entitled to work in Israel under the 
Entry of Israel Law 5712-1952 or in violation of Section 32 of 
the Employment Service Law 5719-1959; and b) mediating as a 
manpower broker the employment of a foreign employee whose 
employment constitutes an offence under a). 
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KUWAIT. Act No. 30 of 26 July 1995 to amend certain 
provisions of the Private Sector Labour Code (Act No. 28 of 
1964). (Al-Kuwait Al-Yawm, Vol. 28, No. 41, 6 August 1995, 
pp. 1-4, as summarized in the NATLEX database.) 


This Act amends the Private Sector Labour Code to provide as 
follows: a) employers are allowed to bring foreign workers into 
Kuwait only if they themselves actually need them and employ 
them; b) violations of a) are punishable by imprisonment for up 
to three years and/or a fine of up to 5,000 dinars; c) citizens of 
Gulf Cooperation Council (GCC) countries are exempted from 
the requirement of ministerial authorization for the employment 
of foreigners, and d) employers acting in breach of the Coce are 
to be warned m writing and, failing remedial action within a 
specified period, fined between 100 and 200 dimars per worker 
affected, with the penalty doubled in case of repeat offences. 


NOTE: Ministerial Order No. 106 of the Ministry of Social 
Affairs and Labour sets forth detailed provisions for the 
registration of private-sector employers, the employment of 
Kuwaitis and GCC nationals (registration and placement or job- 
seekers, priority over foreign workers, etc.), the employment of 
foreign/migrant workers (requirements, work permit procedures, 
restrictions, etc. , the non-transferability of foreign workers from 
their original employer to another for two years following their 
recruitment except in cases such as bankruptcy, etc. 
(applications for transfer}, mandatory cancellation of work 
permits on completion of assignment and repatriation a- the 
employer's expense except in the event of disciplinary dism ssal, 
unjustified resignation, or breach of contract, in which cases 
repatriation costs are borne by the worker and the Ministry may 
forbid the worker from working in Kuwait for the next two years 
at least; and other matters relating to the employment and status 
of migrant workers. The Order repeals Ministerial Order No. 
99, 1993 on the same subject, as amended. See Al-Kwwaxt Al- 
Yawm, Vol. 40, No. 162, 4 July 1994, pp. 58-60, as summarized 
in Legislative Information, No. 11, 1994, p. 21. 


Ministerial Order No. 107 of 29 June 1994 restricts the issuance 
of work permits to foreigners to certain sectors and occupations. 
See Al-Kuwait Al-Yawm, Vol. 40, No. 162, 4 July 1994, r- 61, 
as summarized in the NATLEX database. 


Ministerial Order No. 110 of 7 January 1995 stipulates that 
private-sector employers must pay the wages of workers eacning 
100 dinars or more through a Kuwaiti bank. Workers are 
required to open accounts in Kuwaiti banks for this purpose, and 
employers mus: post a list of the names and nationalities ef all 
of their workers in a visible location at their workplace. See Al- 
Kuwait Al-Yawm, Vol. 41, No. 190, 15 January 1995, p. 25, as 
summarized in the NATLEX database. 


Ministerial Order No. 314 of 8 November 1993 empcwers 
labour inspection officials to inspect places of work in view of 
determining whether the Labour Code and related instrunents 
are being observed. Inspectors are also required to question 
roaming workers in order to determine the legality of their 


situation. See Al-Kuwait Al-Yawm, No. 129, 14 November 
1993, p. 10, as summarized in the NATLEX database. 


LUXEMBOURG. Law of 17 June 1994 establishing measures 
to ensure the preservation of employment, the stability of prices, 
and the competitiveness of businesses. (Mémorial, Journal 
Officiel du Grand-Duché de Luxembourg, Part A, No. 53, 29 
June 1994, pp. 1023-1029.) 


Among other things, this Law amends the Law of 28 March 
1972, as amended, on the entry and stay of foreigners, the 
medical control of foreigners, and the employment of foreign 
labour to provide as follows: a) a work permit shall be granted, 
refused, or withdrawn by the Minister of Labour after receiving 
the opinion of a Special Commission; b) a work permit is not 
required of citizens of Member States of the European Union 
and of State Parties to the Agreement on European Economic 
Space; c) employers who employ foreigners who must have a 
work permit, but who do not have one, and foreign workers who 
knowingly produce falsified or inaccurate documents to obtain a 
work permit are subject to fines and imprisonment, employers 
are also subject to exclusion from the marketplace; and d) 
foreign workers who take up employment in violation of the 
provisions of the Law of 28 March 1972 and its regulations are 
subject to fines. The Law also authorizes the Ministers of 
Labour and Social Security to introduce a social identity card 
allowing the authorities in charge of enforcing the laws on the 
employment of foreign labour to verify the situation of foreign 
workers, among other persons. 


NOTE: A Grand-Duchy Regulation of 17 June 1994 amends a 
Grand-Duchy Regulation of 12 May 1972 to insert new 
provisions creating the Special Commission referred to above 
and requiring employers to provide bank guarantees to cover the 
cost of repatriation of foreign workers before work permits for 
these workers are granted. The Regulation also amends 
provisions of the earlier Regulation relating to collective work 
authorizations for foreign workers, reasons justifying the refusal 
to grant or to renew work permits for foreigners, and penalties 
that can be imposed on employers and foreign workers who 
violate the law. See Mémorial, Journal Officiel du Grand- 
Duché de Luxembourg, Part A, No. 53, 29 June 1994, pp. 1034- 
1036. 


NETHERLANDS. Law of 21 December 1994 establishing a 
Law on the employment of foreigners.  (Staatsblad van het 
Koninkrijk der Nederlanden, No. 959, 1994, pp. 1-7, as 
summarized in Netherlands Yearbook of International Law, Vol. 
27, 1996, pp. 299-301.) 


This Law replaces the 1978 Law on the employment of foreign 
workers. One of its objectives is to put in place a more 
restrictive policy with respect to the employment of foreigners 1n 
order to protect the domestic labour force. The Law broadens 
the definition of employer to include any person who exercises 
an office, profession, ar business and who allows other work to 
be carried out, or a natural person who allows domestic or 


personal services to be conducted. Under the Law, employers 
are prohibited from employing a foreigner without a work 
permit The Act restricts the category of persons who can 
request a permit to employers (in the past, a foreigner could also 
request a permit). It also extends the grounds for refusal of a 
permit to include the following situations. a) if for the relevant 
post there is an available supply that enjoys priority in the 
labour market, b) if the request concerns a post the availability 
of which has not been reported to the Organization for 
Employment Policy at least five weeks prior to submitting the 
application; c) if the request concerns a foreigner: 1) who does 
not possess a valid residence permit that allows the carrying out 
of employment and the person concerned has not requested a 
permit or ii) who has been refused a residence permit or whose 
residence permit has been withdrawn; d) if the request concems 
a foreigner who has not been admitted earlier, who in the 
relevant work over a period of one month will not earn an 
amount at least equivalent to the minimum wage; or e) if the 
request concerns a post belonging to a categoty of activities 
designated by an Order of Council as not being in the Dutch 
interest to allow these activities to be carned out by a foreigner. 
Grounds on which a request for a work permit may be refused 
have also been extended. There are three types of permits under 
the Law: a) a normal permit for three years, b) a special permit 
for one year's duration which is issued when there are conditions 
attached to the permit; and c) a special permit for temporary 
work not exceeding a maximum of twenty-four weeks. The Act 
also contains provisions on exceptions to the permit requirement 
(largely the same as in the old Law), conditions for withdrawal 
of a permit (the same as in the old Act), mechanisms to 
supervise observance of the Act (these are new and include the 
power to request information, to demand inspection of 
identification documents, and to enter certain places in so far as 
is necessary to exercise their functions), restriction of 
complaints and appeals to the District Court of the Hague and 
prohibition of further appeal, and sanctions (the same as in the 
old Law). 


NOTE: A Decree of 23 August 1995 sets forth categories of 
foreigners who are not subject to the prohibition of employment 
contained in Article 2 of the above Law and foreigners who have 
been issued employment permits under Article 4 of the Law that 
attach no restrictions to the carrying out of employment. See 
Staatsblad, No. 406, 1995, pp. 1-3. 


Another Decree of 23 August 1995 permits foreign workers who 
are unemployed (unwillmgly under Article 9 of the Law) to 
register for employment benefits m the Netherlands. See 
Staatsblad, No. 407, 1995, p. 1. 


A Law of 11 May 1994 is designed to promote the proportional 
employment of foreigners in the Netherlands. It requires 
employers with over thirty-five employees to submit to the 
Government a yearly report on the number of foreigners 
employed and what steps will be taken to make the employment 
of foreigners employed propartionate to the number living in the 
locality. The objective of the Law is to reduce unemployment 
rates of foreigners. See Staatsblad, No. 423, 1994, pp. 1-6. A 
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Decree of 27 June 1994 implements this Law. See Staatsblad, 
No. 481, 1994. 


OMAN. Ministerial Decision No. 51 of 1993. (Arab Law 
Quarterly, Vol. 9, No. 1, 1994, pp. 82-83.) 


This Decision introduces regulations on the use of foreign 
labour in Oman. It provides that a non-Omani worker may not 
be brought into Oman unless an Omani worker is unavailable at 
the time. Limits placed on the number of non-Omanis employed 
for various companies are as follows: 1) fifteen workers for 
companies registered with the Oman Chamber of Commerce in 
onum 2) thirty workers for companies registered in 
category 3; and 3) sixty workers for companies registered in 
category 2. The Decision also restricts fhe number of foreigners 
that can be employed as farm workers, although these 
restrictions can be relaxed in the case of commercial farms. 
Foreigners may not be employed in fishing and the sale and 
transport of fish, sailing, animal husbandry, government 
relations, traditional handicrafts, Arabic typing and clerical 
operation of light vehicles, or technical trade assistance. Under 
the Decision, Omani families are allowed to hire only one non- 
Omani domestic servant per family, or two servants if the 
monthly income is above a certain level. Exemptions may be 
granted at the discretion of the Under Secretary of Labour. 


PHILIPPINES. Republic Act No. 8042 of 7 June 1995, 
Migrant Workers and Overseas Filipinos Act of 1995. (Official 
Gazette, Vol. 91, No. 32, 7 August 1995, p. 4994-5006.) 


This Act is designed to institute the policies of overseas 
employment and establish a higher standard of protection and 
promotion of the welfare of migrant workers, their families, and 
overseas Filipinos in distress. Under the Act, the Philippines 
pledges to deploy overseas Filipino workers only in countries 
where their rights are protected, as evidenced by existing labour 
laws, the signing of multilateral conventions, entry into a 
bilateral agreement with the Philippmes, or the adoption of 
positive and concrete measures to this effect. The Act defines in 
detail “illegal recruitment” and sets penalties of imprisonment 
and fines for those found guilty of such an activity. Services to 
be rendered by the Government in this area include the issuance 
by embassies and consulates of travel advisories and information 
on migration conditions in various countries, the repatriation of 
workers when the agency that recruited or deployed them cannot 
be made to pey for repatriation (as required by the Act), 
mandatory repatriation of under-age migrant workers, 
establishment of a replacement and monitoring centre for the 
reintegration of migrant workers into society, establishment in 
embassies of a Resource Center for migrant workers, 
establishment of a Shared Government Information System for 
Migration; establishment of a Migrant Workers Loan Guarantee 
Fund to grant pre-departure and family assistance loans so as to 
make prospective migrant workers less dependent on 
unscrupulous illegal recruiters, creation of a Legal Assistant for 
Migrant Worker Affairs to be responsible for the provision and 
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overall coordination of all legal assistance services tc Fil-pino 
migrant workers, and provision of incentives for highhy skilled 
professionals abroad to contribute to development m the 
Philippines in priority development areas of the pubke and 
private sectors. Further provisions of the Act deal wil. the 
adoption of a country-team approach in this area, the »o c of 
various government agencies, reports to be submited to 
Congress, and rights enforcement mechanisms vader 
things. The Act provides that the State shall apply gemder- 
sensitive criteria im the formulation and mplememat.on of 
policies and programmes affecting migrant workers amd the 
composition of bodies given tasks for the welfare of migrant 
workers. 


NOTE: On 15 October 1995, the Philippine Deparim=at of 
Labor and Employment issued Rules and Reguaions 
implementing the Migrant Workers and Overseas Filipino Act of 
1995. See The Lawyers Review, Vol. 9, No. 11, 30 November 
1995, pp. 67-72, 79. 


POLAND. Ordinance of 27 June 1995 of the Ministry of 
Labour and Social Welfare on the detailed rules and procscures 
for issuing work permits and contracts of employmeat for 
foreigners in the territory of the Republic of Poland. (Dziennik 
Ustaw Rzeczypospolitej Polskiej, Vol. 79, 11 July 1595, Item 
No. 402, pp. 2115-2121.) 


This Order is issued under the Law of 14 December 1*94 on 
employment and efforts to combat unemployment. It provides 
that work permits for foreigners m Poland who do nct weve a 
permanent resident card or who have tbe status of refuzecs will 
be issued by the director of the provincial labour office pon 
written request of the employer. If the consent of apprepriate 
authorities is required for a particular employment, the 21rp.oyer 
must obtain such consent and attach it to the request fo- the 
permit Permits are granted for a period of not lorger than 
twelve months, with extensions possible upon the request cf the 
employer. A permit constitutes the legal basis for a foreigner to 
apply for the right to reside in Poland in order to tek» up 
employment. Once this right of residence has been obteinzc, the 
provincial labour office will issue a document to the fose gner 
allowing him or her to work. The provincial labour office is to 
be notified by the foreign employee if the employmen- ends 
before the expiry of the terms of the authorization to work. 
Appended to the Order are model forms for applications. 


SLOVENIA. Law of 1 July 1992 on the emplovmeat of 
foreigners. (Uradni list, No. 33, 3 July 1992, Item Mo. 1625, 
pp. 2169-2171, as summarized in Recht in Ost und West. 992, 
p. 286.) 


This Law provides that foreigners may work indeperdently or 
for an employer in Slovenia if they have a work permit a work 
permit will be issued if the competent labour office nes no 
unemployed persons in its employment register wLa are 
qualified to be employed in the same job as the forzigner or 


unemployed persons who are so qualified will not take such a 
job. 


SPAIN. Order of 4 November 1994 of the Ministry of Social 
Affairs. (Boletín Oficial del Estado, No. 270, 11 November 


1994, as reproduced in Repertorio Cronológico de Legislación 
[Aranzadi], Vol. 4, 1994, Item No. 3170, pp. 8819-8823.) 


This Order regulates government assistance provided to 

support internal migration. Unemployed workers who move 
from one place of residence to another to accept an offer of 
employment are entitled to two kinds of assistance: 1) assistance 
to cover the costs of transportation for themselves and family 
members, and 2) assistance to cover the costs of moving 
household goods and furniture. The provision of assistance is 
conditional on the distance travelled and length of the 
employment offered. Assistance is also available to persons and 
organizations developing programmes to facilitate the social- 
labour integration of migrant workers who move to take a 
position in an area of temporary employment. The Order sets 
forth the kinds of activities for which assistance is available, 
requirements to be met by applicants, documentation, 
application procedures, criteria according to which applications 
will be evaluated, obligations to be met by successful applicants, 
records, and management and oversight, among other things. 


NOTE: Resolutions of 9 June 1995 and 1 August 1995 set forth 
provisions on the authorization of foreigners to work in Spain for 
the year 1995. See Boletín Oficial del Estado, No. 141, 14 
June 1995, and No. 191, 11 August 1995, as reproduced in 
Repertorio Cronológico de Legislación (Aranzadi), 1995, Item 
No. 1755, pp. 4750-4751, and Item No. 2397, pp. 6908-6911. 


SRI LANKA. Sri Lanka Bureau of Foreign Employment 
(Amendment) Act (Act No. 4 of 1994), 28 February 1994. 
(Official Gazette, Part Il, Supplement, 4 March 1994, pp. 1-3, as 
summarized in the NATLEX database.) 


This Act amends the Bureau of Foreign Employment Act to 
introduce a system for the differentiation of the fees payable for 
recruitment services for the employment of Sri Lanka nationals 
abroad depending on the type of employment envisaged. Fees 
are to be paid in the following percentages: the licensee (70 per 
cent), Welfare Fund (10 per cent), and the Bureau (20 per cent). 
The Act also substantially increases fines for offences under the 
principal Act and enlarges the situations in which fines can be 
imposed. 

NOTE: In 1990, the Sri Lanka Bureau of Foreign Employment 
issued a model employment contract for the of Sri 
Lanka nationals abroad (excluding domestic workers). The 
employer is required to pay: a) the travel expenses (by air) of the 
employee upon taking service, and b) the return fare upon the 
expiration of the contract, upon termination of the contract by 
the employer without just cause, if thc employee is unable to 
continue to work due to illness or accident, in case of force 
majeure, or when the contract is terminated through no fault of 


the employee. The employee is also entitled to free food, 
accommodation, and emergency medical care. The employer is 
required to assist the employee in the remittance of his or her 
monthly salary to Sn Lanka. The contract also regulates 
conditions for terminatmg the contract by either party, provides 
the employee with an end of service indemmity in certain 
circumstances, and authorizes an employee to terminate the 
contract without notice in case of inhuman treatment. See the 
NATLEX database. 


THAILAND. Employment Agencies and Employment Seekers 
Protection Act (Act No. 2 of 1994), 26 June 1994. (Labour 
Laws, translated by the International Translations Office, 
Bangkok, Thailand, International Translations Office, 1994, pp. 
522-535, as summarized in the NATLEX database.) 


This Act amends the 1985 Employment Agencies and 
Employment Seekers' Protection Act by replacing thirty sections 
or parts of sections and adding twenty new paragraphs. A new 
Chapter III bis is entitled Skill Testing and regulates the 
licensmg procedure for and organization of aptitude tests 
prescribed as a precondition for workers to be considered for 
employment abroad. Fees for these tests are fixed by law, and 
the prohibition against requiring additional fees is severely 
sanctioned. A new Chapter V establishes a Board for 
Development of Employment Recruitment and Employment 
Seeker Protection made up of representatives of various 
government agencies. The functions of the Boerd include 
developing policies, making proposals, and rendering advice on 
issues within the ambit of the law. The structure of the 
protective system is changed to include the introduction of the 
possibility for workers who travel abroad at their own expense 
to be covered by the protection offered by the Fund established 
by the Act if they make voluntary contributions to the Fund. 
Moreover, assistance from the Fund can be extended not only to 
migrant workers themselves, but also to their legitimate heirs. 
Criminal sanctions under the Act have been revised and made 
more severe. 


NOTE: Ministerial Regulation No. 11 of 30 August 1995 of the 
Minister of Labour and Social Welfare repeals Ministerial 
Regulation No. 5 (B.E. 2529) and sets forth new rates of 
payment into the Fund for Assistance to Job Seekers Working 
Overseas with respect to various countries. See Royal Thai 
Government Gazette, Vol. 49, No. 19, November 1995, pp. 452- 
454. 


TUNISIA. Law No. 94-29 of 21 February 1994 amending 
certain provisions of the Labour Code. (Journal Officiel de la 
République Tunisienne, No. 15, 24 February 1994, pp. 318-325.) 


Among other things, this Law amends Tunisia's Labour Code 
with respect to the employment of foreign workers. It 
reformulates Article 266 to provide that foreign workers who are 
wrongfully employed must be let go as soon as an infraction is 
noted by authorized officers. If the employer involved does not 
let the worker go, he or she is liable to have twice the penalties 
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set forth in Article 265 imposed. A foreign worker who 
continues to work despite being notified by an authorized officer 
is liable to one to fifteen days’ imprisonment or a fine of 120 to 


penalty for failing to do so is a fine of 360 to 720 dinars. 


UNITED ARAB EMIRATES. Family Visa Rules of 9 August 
1994. (Law Update News [Al Tamini and Company], No. 41, 
August 1994, p. 7.) 


These Rules place restrictions on the issuance of family visas 
to foreign workers in the United Arab Emirates. After 30 
August 1994, foreign workers will be able to sponsor their 
families only if their professions are among those listed in the 
Rules and their salaries are above Dh 5,000 with no 
accommodation provided by the employer or above Dh 4,000 if _ 


earn not less than Dh 6,000 will be allowed to sponsor 
housemaids for entry in the country. They must pay the maid at 
least Dh 400 per month and deposit a sum equivalent to a maid's 
full year salary in the country's treasury. 


NOTE: Ministerial Decree No. 180 of 10 April 1994 sets forth 
rules on the issuance of entry permits to residents of Gulf 
Cooperation Council States, including foreigners from certain 
countries ot certain professions (and their family members) who 
live in those States. -See Law Update News (Al Tamimi and 
Company), No. 39, June 1994, p. 6. 
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PERU. Supreme Decree No. 22-94-PCM of 6 April 1994 
creating an Interministerial Coordinating Committee for the 
Project to Support Re-population. (Fl Peruano, 11 April 1994, 
as reproduced in Normas Legales, Revista de i 
Jurisprudencia, Vol. 215, April 1994, Item No. 68, p. 116.) 


country. The Committee is authorized to coordinate and execute 
activities carried out by various Ministries in order best to 
exploit public resources. The Committee was created to aid in 
the Project to Support Re-population, which is designed to carry 
out studies and executive activities to promote the return of the 
displaced population to its places of origin, in the process 
generating rural development (with the active participation of 
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the beneficiary communities), providing better conditions cf ife 
and safety, and promoting greater profitability of agricuitural 
and livestock production and the diversification of the ecorony. 
Further provisions of the Decree deal with the administrator of 
the Committee. 
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ALBANIA. Law No. 7870 of 13 October 1994 on Feath 
insurance. (Fletorja Zyrtare, No. 15, November 1994, p. 740, 
as summarized in Recht in Ost und West, No. 4, 1995, p. 101. 


cost for outpatient and inpatient treatment is to be fully co7ened 
by health insurance, while drugs are to be partly covercd. 
Insurance for additional benefits can be contracted with either 
the State or private insurers. Moreover, the State shall suoport 


ARGENTINA. Decree No. 1131 of 13 July 1994. (Beletin 


Oficial de la República Argentina, 26 July 1994, as reprocuced 
in Anales de Legislación Argentina, Vol. 54-C, 1994, p. 32:6.) 


This Decree creates a Commission to Fight Hunger end 
Poverty. The Commission is under the direct control of Jhe 
President of Argentina and has as its major responsibilty 
promoting the United Nations initiative on White Bottes 


poverty, hunger, malnutrition, and lack of health, education, end 
social and economic infrastructure. To this end, che 
Commission is authorized to do the following: a) carre sut 
diplomatic activities designed to obtain the backing of national 
Governments, multilateral organizations, and institutions end 
persons with national prestige for the objectives of “he 
Commission; b) assist the President in the establishment, 
coordination, and education of a National Body of Volurte-rs 
within the framework of the mitiative of White Bottles, aad c) 
enter into agreements with public and private, national end 


NOTE: On 13 July 1994, the President of Argentina issued 
Decree No. 1040, which approves the Regulations o^ he 
Commission. It contains provisions on the organic structure of 


See Anales de Legislación Argentina, No. 569, September 1995, 
p. 2. 


AUSTRALIA. NORTHERN TERRITORY. Rights of the 
Terminally Il] Act 1995 (Act No. 12 of 1995), 16 June 1995. 
(Laws of the Northern Territory of Australia, 1995, pp. 1-11.) 


This Act confirms the right of a terminally ill person to request 


assistance from a medically qualified person to voluntarily 
terminate his or her life in a humane manner, to allow for such 


provide procedural protection against the possibility of abuse of 
the rights recognized by the Act. Major provisions are 
reproduced in the Appendix to this volume under Section 910. 


AUSTRALIA. SOUTH AUSTRALIA. Consent to Medical 
Treatment and Palliative Care Act 1995 (Act No. 26 of 1995), 
27 April 1995. (Australasian Legal Information Institute 
database.) 


This Act has the objective of amending the law of South 
Australia relating to consent to medical treatment for the 
following purposes: a) to allow persons of or over the age of 
sixteen years to decide freely for themselves on an informed 
basis whether ot not to undergo medical treatment, b) to allow 
persons of or over the age of eighteen years to make anticipatory 
decisions about medical treatment, c) to provide for the 
administration of emergency medical treatment in certain 
circumstances without consent, d) to provide for medical powers 
of attorney under which those who desire to do so may appoint 
agents to make decisions about their medical treatment when 
they are unable to make such decisions for themselves; and e) to 
allow for the provision of palliative care in accordance with 
proper standards to people who are dying and to protect them 
from medical treatment that is intrusive, burdensome, and futile. 
The Act authorizes persons of or over the age of eighteen to 
make decisions about medical treatment desired or not desired if 
they, at some future time, are m a terminal phase of a terminal 
illness, in a persistent vegetative state, or incapable of making 
decisions about treatment. It also authorizes a medical 
practitioner to provide treatment to a child without the consent 
of the parent or guardian of the child if the treatment is in the 
best interests of the child's health and well-being. The Act does 
not authorize the administration of medical treatment for the 
purpose of causing the death of the person to whom the 
treatment is administered. Nor does it authorize a person to 
assist the suicide of anotber person. 


BELGIUM. Royal Order of 14 July 1994 coordinating the Law 
of 9 August 1963 instituting and organizing a health 
care system and allowances. (Moniteur belge, 27 August 1994, 
as reproduced in Bulletin usuel des lois et arrétés, Nos. 15-16, 
1994, pp. 1485-1626.). 


This Royal Order regulates Belgium's health insurance system. 


The system provides coverage for the following preventive and 
curative services: a) standard care, including visits and 
tests, and dental care; b) childbirth care; c) benefits requiring a 
particular qualification as a medical specialist, pharmacist, or 
scientific specialist, d) eyeglasses, hearing aids, orthopedic 
equipment, and other prostheses, €) pharmaceutical products, f) 
hospitalization for observation and treatment, g) care necessary 
for functional re-education; h) benefits necessary for 
professional re-education; 1) placement for prevention of 
tuberculosis, j) travel to specialized institutions for treatment, k) 
benefits provided in approved institutions, including institutions 
for the aged; 1) home care; m) thermal cures; n) maternal milk, 
blood, and blood derivatives, o) bandages and casts; p) organs 
and tissues as provided by law; and q) placement in protected 
makes provision for maternity allowances and maternity leave. 
The amount of maternity allowances is to be set by Royal Order. 
Maternity leave is to last for fifteen weeks, a maximum of seven 
and a minimum of two of which, generally, can be taken before 
the anticipated date of delivery. Under certain conditions set by 
Royal Order, the father can take part of the maternity leave. 
Further provisions of the Order deal with the organization and 
administration of the health insurance system; categories of 
workers who are covered by the system; financing of the system, 
including partial payments by beneficiaries for specific services; 
the relationship of care providers to the system; and supervision 
of the system, among other things. 


NOTE: This Royal Order was confirmed by a Law of 9 January 
1995. See Moniteur belge, 5 July 1995, pp. 18873-18874. 


Royal Orders of 25 July 1994 and 17 October 1994 sets forth 
procedures under the Royal Order of 14 July 1994 for converting 
maternity leave into paternity leave when the mother dies or is 
hospitalized. See Moniteur belge, 21 September 1994, pp. 
23915-23917, and 9 November 1994, pp. 27747-27748. 


A Law of 20 December 1995 makes a number of amendments to 
the Royal Order of 14 July 1994. Among other things, it 
eliminates coverage for thermal cures and adds coverage for 
feeding by tube and for the provision of medical devices used 
only once by the patient for the purposes of diagnosis or therapy, 
lists in greater detail the drugs covered by health insurance, and 
adds the following to the duties of the Insurance Committee: 
concluding agreements with certain laboratories providing 
specific benefits in connection with AIDS. See Moniteur belge, 
23 December 1995, pp. 34613-34649. 


BRAZIL. Decree No. 1141 of 19 May 1994 on measures 
relating to environmental protection, health, and support for 
productive activities for indigenous communities. (Coleçao das 
Leis, Vol. 186, No. 6, June 1994, pp. 2189-2194.) 


This Decree sets forth rules on government programmes and 
projects to be directed at the indigenous population of Brazil and 
establishes an Intersectoral Commission to supervise these 
programmes and projects. Measures to be adopted in the area of 
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environmental phssticied c gape ican ipie gini 
conditions, b) controlling the rehabilitation of degraded areas 
and controlling activities that will have an effect on the 
environment, c) providing education on the environment; and d) 
identifying and distributing technologies appropriate for the 
environment. Measures to be adopted in the area of health 
include a) reducing the rate of mortality, especially maternal- 
child mortality, b) interrupting the cycle of communicable 
diseases, and c) fighting malnutrition. Indigenous populations 
are to be guaranteed access to the primary, secondary, and 
tertiary levels of health care, with primary care being provided 
in indigenous regions. Further provisions of the Decree deal 
with financing, the participation of diens from | 
indigencus communities, training, support for productive 
activities, and the Intersectoral Commission. 


BULGARIA. Resolution No. 144 of 29 July 1994 amending 
the Regulations for the implementation of the Law on public 
health, promulgated by Resolution No. 23 of 1974 of the Council 
of Mmusters. (Durzaven vestnik, No. 65, 12 August 1994, pp. 1- 
14, as translated in International Digest of Health Legislation, 
Vol. 46, No. 2, 1995, pp. 147-150.) 


Major provisions of this Resolution are reproduced in the 
Appendix to this volume under Section 910. They deal with the 
dispensing of free medical care; compulsory vaccination of 
pupils, students, and minors and payment for abortions of these 
persons; compulsory treatment for AIDS, including treatment for 
pregnant women; the duty of persons with HIV or AIDS to 
comply with measures to prevent the infection of others, 
sexually transmitted diseases, and infant foods, among other 
things. 


BURKINA FASO. Law No. 23/94/ADP of 19 May 1994 
promulgating the Public Health Code. (International Digest of 
Health Legislation, Vol. 46, No. 4, 1995, pp. 449-454.) 


Major provisions of this Code relating to the rights and duties 
inherent in the protection and promotion of the health of the 
population, communicable disease control, notifiable diseases, 
sexually transmitted diseases and AIDS, prevention of 
prostitution, maternal-child health, family planning, infertility, 
abortion, and therapeutic use of human blood are reproduced in 
the Appendix to this volume under Section 910. The Cade does 
the follcwing among other things: a) authorizes the use in public 
and private health units of all family planning techniques and 
methods other than induced abortion, b) prohibits the 
performance of abortion except to save the life of the mother if 
her life would be endangered by continuation of the pregnancy, 
c) provides that the protection and promotion of the health of the 
population and the provision of health services shall be the 
responsibility of the State, and d) requires any person saffering 
from a sexually transmitted disease to undergo compulsory 
examinstion and treatment. 


NOTE. In 1996, the Government of Burkina Faso amended its 
Penal Code to enlarge the indications for legal abortions to 
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include threat to health, rape and incest, and fetal defect The 
amended Penal Code will be reported in the next volume of 
ARPL. 


CANADA. NEWFOUNDLAND. Advance Health Zare 
Directives Act (Chapter A-4.1 of 1995), 31 May 1995. (Serwtes 
of the Province of Newfoundland, 1995, pp. 1-11.) 


This Act authorizes a person who is competent to mak= an 
advance health care directive setting out that person's 
instructions regarding his or her health care treatment or seting 
out general principles regarding the type of health care the the 
person wants. A person who is competent to make a healtcare 
decision may appoint a substitute decision maker, who sha 1 be 
at least nineteen years old, to decide on the appropriate 3x-alth 
care for that person. A person is considered competent to nake 
a health care decision if that person has reached the ese of 
sixteen and is able to understand the information that is re cvant 
to making a health care decision and is able to appreciai- the 
reasonably foreseeable consequences of that decision An 
advance health care directive and the authority of a subsitute 
decision maker become effective when the maker ceases > be 
competent to make and communicate health care decisior s and 
continue to be effective for the duration of that period. Cexsent 
by a substitute decision maker to medical treatment fe- the 
primary purpose of research, sterilization that is not meci-ally 
necessary for the protection of health of the maker, «- the 
removal of tissue from the body of the maker while liviw for 
transplantation to another person or for research shall hee no 
effect unless the substitute decision maker has been expressly 
authorized by the directive to give such consent. A healtr care 
professional is not required to obtain a substitute dec sion 
makers consent in the case of emergency health care necessary 
to preserve the patient's health or life when delay in obtzning 
consent may pose a significant risk to the patient Ven a 
person requires the administration of bealth care, bet is 
incompetent and, while competent, has not appoimed a 
substitute decision maker, relatives, in the following order. may 
act as substitute decision makers: a) the spouse; b) child-en; c) 
parents, d) siblings; e) grandchildren; f) grandparents, g) -neles 
and aunts; h) nephews or nieces, and i) another relative. Enone 
of these is available, the person's health care professicral is 
authorized to make decisions. Further provisions of the A> deal 
with revocation of a directive, multiple substitute deasion 
makers, review of misconduct, physician duties, protectioa from 
liability, and gifts given to substitute decision makers, anong 
other things. 


NOTE: On 26 July 1993, the province cf Manitoba erected 
similar legislation. See the Health Care Directives Act 

in International Digest of Health Legislation. Vol. 
46, No. 2, 1995, pp. 195-196). 


COLOMBIA. Decree No. 1298 of 22 June 1994 setting forth 
the Organic Statute of the General Social Security System for 
Health. (Diario Oficial, Vol. 130, No. 41402, 22 June 1921, pp. 
1-40.) 


This Decree sets forth Organic Structure of the General 
Social Security System for Health, which was created by Law 
No. 100 of 23 December 1993. The objective of the system is to 
regulate essential public health services and to create conditions 
of access for the entire population to services at all levels of 
care. The provision of health services is an essential public 
service of the State, that, in terms of basic services, is free and 
compulsory for all of the inhabitants of the country. Major 
principles on which the System is based include the following: 
a) health services of equal quality are to be provided on a 
progressive basis to all inhabitants of Colombia regardless of 
ability to pay, b) affiliation with the System is obligatory, either 
through a system in which subscribers pay contributions or, in 
the case of those unable to pay, a system of subsidized care; c) 
the System is to provide integral care, including education, 
information, promotion of health, prevention, diagnosis, 
treatment, and rehabilitation; and d) users will have freedom of 
choice of institutions providing services. The Decree also sets 
forth public health measures. The following are some of the 
main topics dealt with in the Decree: the principles underlying 
the System; the rights and duties of the users; benefits provided 
by the System, including basic care, sexual information and 
education for women, family coverage, maternal-child health 
services, and maternity benefits; general financing and financing 
of the system of subsidies for the poor; prevention of 
communicable diseases, certificates of fetal death; and 
compulsory HIV testing of organs used for transplantation. The 
Decree provides as follows: a) all persons have a right to 
information, including information on sex education, 
communicable diseases, and family planning; b) the State shall 
define, through regulations, the inclusion of women who are the 
heads of families and their families in the social security system, 
c) all persons are required to ensure the 
preservation, and recovery of their personal health and that of 
the members of their household; d) the State shall organize a 
special information programme on sex education for women in 
the least developed parts of the country, with emphasis on 
adolescents and rural areas. The Decree authorizes isolation and 
internment of persons to prevent the spread of communicable 
diseases, on the basis of a medical certificate issued by the 
health authorities and only for as long a time as is strictly 
necessary for the danger of infection to disappear. It also 
requires all individuals to provide information for 
epidemiological surveillance. 


COLOMBIA. Decree No. 1919 of 5 August 1994 of the 
Ministry of Health partly regulating Decree-Law No. 1298 of 
1994. (Legislación Económica, Revista de Legislación y 
Jurisprudencia, No. 1006, 15 September 1994, pp. 521-532.) 


This Decree set forth rules for the implementation of Decree 
No. 1298 on the Organic Statute of the General Social Security 
System for Health. The Decree provides that all inhabitants of 
Colambia must be affiliated to the System by means of either a 
plan of contributions by individuals and employers or a 
subsidized plan. Families lacking the resources to pay 
contributions are to be covered by the subsidized plan. Family 
members covered by both plans include spouses or cohabitants 


(the latter, if cohabitants for more than two years) and the 
children of the insured person, as well as of the spouse or 
cohabitant. In some cases, parents are also covered. Further 
provisions of the Decree deal with the following, among other 
things: details of the two plans, means of affiliation to the 
System, and contributions. 


NOTE: Further details of the financing of the plans are set forth 
in the following: a) Decree No. 1664 of 1 August 1994 of the 
Ministry of Health (Legislación Económica, No. 1006, 15 
September 1994, pp. 536-541; b) Decree No. 1795 of 19 
October 1995 of the Ministry of Health ( Económica, 
No. 1035, 30 November 1995, pp. 775-776y, and c) Decree No. 
1895 of 3 August 1994 of the Ministry of Health (Legislación 
Económica, No. 1006, 15 September 1994, pp. 550-559). The 
last of these Decrees also enumerates the benefits to be provided 
progressively by the subsidized plan. The first benefits to be 
provided are basic obligatory health care and maternal-child 
health care. Included in the basic obligatory plan are the 
following services for women of fertile age: family planning, 
reproductive health counselling, and examinations for breast and 
cervical cancer. Pregnant women are entitled to prenatal care, 
detection of risks, supplementary nutrition, vaccination, 
laboratory and ultrasound examinations, psycho-preventative 
instruction, information on raising children, and promotion of 
breast-feeding. 


ECUADOR. Law No. 77 of 10 January 1995, the Law on the 
Rights and Protection of Patients. (Registro Oficial, Organo del 
Gobierno del Ecuador, Supplement No. 626, 3 February 1995, 
pp. 2-4.) 


This Law provides that all patients in Ecuador have a right to 
timely care in a health centre, in accordance with the dignity 
merited by all human beings, and a right to be treated with 
respect, conscientiousness, and courtesy. Patients also have the 
following rights: a) the right not be discriminated against for 
reasons of sex, race, age, religion, and social or economic 
condition; b) the right to confidentiality, c) the right, except in 
emergency situations, to receive information before and during 
care on his or her state of health, prospects, treatment, risks, 
duration of incapacity, and alternatives to existing care and 
treatment, and d) the right to accept or decline medical 
treatment, as well as to be informed of the consequences of such 
decisions. The Law also provides that, in emergency situations, 
all persons have a right to receive immediate care in any public 
or private health centre without prepayment and without 
requiring checks, credit cards, letters of exchange, or similar 
documents to be provided by the patient or persons related to the 
patient. As soon as the emergency has passed and the patient's 
condition has stabilized, the health centre may require payment. 
Costs not recovered are deductible by the health centre for the 
purpose of taxation. Health centres that refuse to provide 
emergency treatment are responsible for any damage that occurs 
to a patients health and those who control the health centre are 
subject to imprisonment. 
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FINLAND. Law of 17 August 1992 on Patients’ Rights. 
(Finlands forfatiningssamling, 1992, p. 785, as summarized in 
European Journal of Health Law, Vol. 1, No. 2, 1994, pp. 127- 
135.) 


This Act provides that "Every person who stays in Finland 
permanently, without discrimination, is entitled to the health 
and medical care required by his state of health within the limits 
of those resources which are available to health care at the time 
in question." The care must be of good quality, the patient's 
dignity must not be violated, and his or her "conviction" and 
privacy must be respected. A patient also has a right to access 
to treatment, as determined by a health professional, a right to 
self-determination as to treatment, and a right to information, 
including information on various alternative methods of 
treatment and them effects, although there are therapeutic 
exceptions, and a patient also has the right not to be informed. 
If a patient cannot decide on treatment due to mental condition 
or anotxer reason, the legal representative or a close family 
member or another person close to the patient must be heard 
before an important decision is made concerning treatment to 
assess what kind of treatment would be in accordance with the 
patients will. If this matter cannot be assessed, the patient has 
to be given a treatment that can be considered to be in 
accordance with his or her personal interests. In emergency 
situations, a patient has to be given treatment necessary to 
prevent a hazard threatening his or her life or health unless the 
patient has steadfastly and competently expressed his or her will 
concerning the treatment. In this case, treatment must not be 
provided. The opinion of a minor (a person under the age of 
eighteen) on a given treatment must be assessed, if possible, 
with regard to the minor's age or level of development. If the 
minor is considered able to consent, he or she must be cared for 
with mutual understanding, and he or she has the right to make 
decisions as to whether information may be given to his or her 
legal representatives. In any case, a legal representative has no 
Tight to forbid treatment necessary to ward off a threat to the life 
or health of a minor. The Law requires a patient ombudsman to 
be appointed to advise patients on application of the law, to help 
patients in matters relating to complaints and liability, to inform 
patients of their rights, and to act in other ways for the 
promotion and implementation of patients rights. 


FRANCE. Law No 94-637 of 25 July 1994 on social security. 
(Journal officiel de la République française, 27 July 1994, p. 
10815, as reproduced in Actualité législative Dalloz, No. 15, 
1994, pp. 393-401.) 


Among other things, this Law contains provisions designed to 
improve access to health insurance. It inserts a new Article L. 
161-1- | in the Social Security Code to provide that, if it cannot 
be immediately established that a person is attached to an 
obligatory health insurance and maternity system or a personal 
insurance system, that person shall be provisionally affiliated to 
the personal insurance system provided for in Articles L. 741-1 
and following the Social Security Code, as long as he or she 
fulfils the residence requirements set for that system. From the 
day of their affiliation, such persons and their relatives who 
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qualify under Articles L. 313-3 and L. 161-14 shall benefit Tom 
health and maternity insurance. 


NOTE: Circular DAS/DH/DGS/DPM/DSS/DIRMI/DIV Nc 95- 


08 of 21 March 1995 sets forth provisions on the access to=care . 


of the most destitute persons. Part I presents an overview of 
recent provisions intended to ensure the social security œ the 
most destitute persons. It draws attention to the difficulties 
most frequently encountered in the implementation of th» Law 
of 29 July 1992 on the reform of medical care and indi-ates 
methods for countering such difficulties. Part II draws attection 
to the means available to the Regional, Departmental, and rster- 
Departmental authorities to facilitate the access of all persons to 
health systems. An Annex, entitled "Proposed plen for 
reflection," is appended. See Bulletin officiel du Ministère des 
Affaires sociales, de la Santé et de la Ville, 15 June 1995, No. 
95/16, Item No. 983, pp. 95-111, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 4, 1295, 
p. 456. 


An Order of 26 October 1995 sets forth rules on‘supplem=rtary 
health benefits to be provided by primary health insurince 
offices to persons on an individual basis. In making indivciual 
decisions, an office is to take into consideration the s-cial 
situation of the applicant and his or her resources, Benefit- can 
be provided for the following, among other things: the ccss of 
hospitalization of a mother who is nursing her hospita ized 
infant or a nursing infant who ies his oc her 
hospitalized mother, the costs of home care for a sick child, and 
the costs of maternity benefits in case the pregnant wcran's 
occupation is incompatible with pregnancy. See Jox-nal 
officiel, No. 265, 15 November 1995, pp. 16745-16746 as 
summarized in Legislative Information, No. 12, 1995, p. 8. 


GABON. Ordinance No. 1/95 of 14 January 1995 on the 
orientation of health policy in the Gabonese Republic. (Jox-nal 
officiel de la République gabonaise, No. 1, January 1995, p>. 5- 
12, as translated in International Digest of Health Legisia-ton, 
Vol. 48, No. 2, 1997, pp. 131-140.) 


Major provisions of this Ordinance are reproduced m_ the 
Appendix to this volume under Section 910. They relate 1c the 
major principles of health policy in Gabon, the equality o all 
persons with regard to public costs in the health field, the 
priority of maternal and child health protection, the regular 
monitoring of pregnancies, the nutritional and health edn-ction 
of pregnant women and children of preschool and school age: the 
promotion of breast-feeding, family planning, screening for-and 
the control of sexually transmitted diseases, the prevention of 
early pregnancies and illicit abortions, free compulsory cbec-ups 
for persons of school age, childbirth in a controlled environment 
with the assistance of qualified personnel, genetic and m=cical 
counselling, the prevention and control of AIDS, the prevertion 
of viral hepatitis, early screening and treatmert of 
gynaecological cancers, compulsory notification of discrses, 
health protection of the elderly, and sex education. Among Cher 
things, the Ordinance provides that the State shall, m keeoing 
with its possibilities, guarantee health protection to all persons, 


in particular to children, mothers, the disabled, senior workers, 
and the elderly. 


NOTE: This Ordinance was ratified by Law No. 12/95, as 
by Decree No. 646/PR of 16 June 1995 (Journal 


promulgated 
officiel de la République gabonaise, No. 6, June 1995, pp. 117- 
118). 


HONDURAS. Decree No. 66-93 of 15 April 1993. (La 
Gaceta, Diario Oficial de la Repüblica de Honduras, Vol. 117, 
No. 27050, 22 March 1993, pp. 1-3.) 


This Decree amends a number of Articles in Honduras's Social 
Security Law, Decree No. 140 of 19 May 1959, as amended. 
other things, the Decree modifies Article 1 of Decree 

No. 140 to read as follows: 


"Article 1. Social security is an instrument of the State in the 
service of social justice, the objective of which is to guarantee 
the human right to health, medical assistance, protection of the 
means of subsistence, and social services necessary to achieve 
individual and collective welfare. The social security system 
shall be introduced in gradual and progressive form, with 
buses E UER E PEE iud pii A 
incorporated, taking into consideration, of necessity, social 
needs, the economic conditions prevailing in each region, and 
institutional capacity." 


Among the benefits to be provided are sickness and maternity 
benefits and family allowances (Article 4) The Decree also 
amends Article 36 of Decree No. 140 to provide that the 
children of an insured person and other members of his or her 
family have a right to medical assistance at the ages and under 
the conditions established by regulations. This assistance is to 
be provided in gradual and progressive form, taking into 
consideration the economic capacities of the Institute overseeing 
social security and the needs of the population. 


HUNGARY. Social Security Act of February 1992. (Yearbook 
of Polish Labour Law and Social Policy, Vol. 4, 1993, pp. 178- 
179, 187-188.) 


This Act amends the Social Security Act of 1975 to change 
Hungarys healfh care system from a state system to an 
insurance-based system. The system provides coverage for all 

who make contributions to the system (including the 
self-employed), as well as the unemployed who cooperate with 
employment agencies. All children are covered, whether they 
are insured or not. Under the new system, each citizen has a 
health insurance card entitling him or her to choose a family 
physician for health care, or, in the case of children, a family 
pediatrician. This physician then determines all subsequent 
care, which is provided through university clinics and national 
institutions operated by the Ministry of Social Welfare, regional 
hospitals operated by governments at the county level, or 
primary health care facilities operated by local authorities. The 
family physician may be employed by the locality or hospital or 


be self-employed. The Law abolishes the former network of 
outpatient clinics. It also places limits on benefits paid in the 
case of chronic care in hospitals and treatment in spas. Patients 
are required to pay a percentage of the costs for benefits 


IRAQ. RCC Resolution No. 46 of 14 May 1995. (Yearbook of 
Islamic and Middle Eastern Law, Vol. 2, 1995, p. 144.) 


This Resolution, issued by the Revolutionary Command 
Council of Iraq, imposes a fee for health care on every patient, 
even in cases of emergency. The fee is to be paid entirely to the 
medical staff of the hospital concerned. 


NOTE: On 17 July 1995, the Minister of Health announced an 
exemption from fees for "children, the chronically ill with low 
incomes and emergencies," as well as a reduction in fees of 50 
per cent for government employees. Iraqis and resident Arabs 
are to be treated equally. An announcement of the Ministry of 
Health of 24 July 1995 sets forth the detailed costs and charges 
for specific medical services available. For both, see Yearbook 
of Islamic and Middle Eastern Law, Vol. 2, 1995, p. 144. 


IRELAND. In the Matter of a Ward of Court, 27 July 1995, 
Supreme Court. (European Current Law, 1 April 1996, Item No 
120, pp. 91-92.) 


The applicants were the family members of a ward of the court 
(W) who suffered from irreversible brain damage, was in a 
nearly permanent vegetative state, and had been kept alive for 
over twenty years by means of feeding tubes. They sought an 
order that all artificial mutrition and hydration cease, believing 
this to be in W's best interests. The High Court granted the 
request of the applicants, and the Attorney-General, the 
institution caring for the ward, and the Guardian ad Litem of the 
ward appealed this decision to the Insh Supreme Court. They 
argued that the High Court had failed to vindicate the right to 
life of W in accordance with the Irish Constitution. In 
dismissing the appeal, the Supreme Court held as follows, 
among other things: 1) since the patient was the ward of the 
Court, the court was responsible for all decisions regarding her 
and was not to be bound by the wishes of the family, 2) to 
convince the Court of its position, the family was required to 
prove their case on the balance of probabilities, not a higher 
standard, 3) the Court could never sanction steps to terminate 
life, any course of action or treatment aimed at terminating life 
or accelerating death was unlawful; 4) in the circumstances of 
this case, if there was an interaction of constitutional rights that 
the Court was not capable of harmonizing, then the right to life 
would take precedence over any other rights, 5) the right to life 
necessarily implied the right to have nature take its course and 
to die a natural death and, unless the individual so wished, not 
to have life artificially maintained by the provision of 
nourishment by abnormal artificial means that had no curative 
effect and that were intended merely to prolong life; 6) this was 
the case with respect to the patient; if mentally competent, she 
had the right to forego treatment or, at any time, direct that it be 
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withdrawn even though such withdrawal would result in her 
death; 7) if it was correct that it was not open for any person to 
exercise the right to terminate the patient's medical treatment, 
then the patient would be deprived of the opportunity to exercise 
her rights, 8) the loss of mental capacity did not result in any 
diminution of personal rights, including the right to refuse 
medical treatment; 9) the patient was entitled to have her 
personal rights respected and vindicated, 10) the method 
employed to feed the patient was intrusive and constituted an 
interference with the integrity of her body and could not be 
regarded as a normal means of nourishment, 11) in the 
circumstances, she must be regarded as terminally ill; 12) in the 
exercise of the Court's jurisdiction to wards of court, the first 
and paramount consideration was the well-being, welfare, and 
interests of the ward, and, m deciding in any case what was in a 
wards best interests, the Court was to adopt the same attitude as 
a responsible parent would; 13) the trial judge clearly complied 
with the constitutional obligation with respect to the patient's 
life by addressing very fully the question whether or not it was 
of any benefit to prolong her life given the burdens on her 
involved in doing so and the fact that no improvement could be 
expected; and 14) there was no fault in the manner in which the 
trial judge exercised his jurisdiction, and there was ample 
evidence to support the conclusions that he reached and the 
order that he made. 


ISRAEL. National Health Insurance Law 5754-1994, June 
1994. (The National Health Insurance Law, Haifa, Izrael, A.G. 
Publications, February 1995, 58 p.) 


This Law sets forth the regulation of national health insurance 
in Israel. The Law is based on the following principles: a) every 
resident is entitled to health services under the Law, unless 
entitled to them under another enactment, b) the Stste is 
responsible for financing health services, as enumerated, 
primarily through health insurance contributions, tax receipts 
under the Parallel Tax Law, the annual allocation of the 
Ministry of Health, maternity insurance contributions, additional 
amounts from the state budget, and individual payments for 
various health services, c) a sick fund is responsible for the 
provision of all health services to which any person registered 
with it is entitled by Jaw; d) health services shall be provided 
according to medical considerations, of reasonable quality, 
within a reasonable time, and at a reasonable distance from the 
insured person's home; and e) health services shall be provided 
with respect for human dignity, while maintaining privacy and 
medical confidentiality. At age eighteen, every person must 
register with the sick fund of his or her choice and must register 
any minor children. The following are among the services to be 
provided under the Law: a) laboratory tests for male and female 
fertility, including tests for in vitro fertilization; b) intensive 
care for newborn and premature infants, including vital signs 
monitoring and artificial nutritional support; c) diagnosis and 
treatment of infertility, including 1) artificial fertilization 
procedures, and 2) in vitro treatment for the first and second 
child of a couple who have no children from their current 
marriage and also for a childless woman who wishes to establish 
a single parent family; d) obstetric care, including induction of 
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abortion for medical reasons, survey of fetal organ systems, 
examinations and testing for fetal and congenital abnormalities, 
and amniocentesis for women aged thirty-five and in certain 
other cases, e) treatment of sexual function disorders, d) tubal 
surgical procedures and vasectomies, g) child development 
activities, h) genetic counselling for hereditary disorders, 
including the provision of blood tests, i) vaccinations and 
preventive care; j) family planning services, k) health education; 
and 1) maternal-child health care. 


NOTE: This summary takes into consideration changes made to 
the Law through 1995. 


JAPAN. Decision of 28 March 1995, Yokohama District Court 
(Case No. [wa] 1172 of 1994). (Hanrei Jiho, Vol. 1530, p. 28, 
as summarized in Waseda Bulletin of Comparative Law, Vol. 
16, 1995, pp. 72-84.) 


The defendant was a physician caring for a terminally ill 
patient At the urging of the patient's son, who was concerned 
over his father's continued suffering, he injected the patient with 
several drugs, leading to the patient's death. In his defence 
against a charge of homicide, the defendant argued that he had 
committed euthanasia, not murder. The Yokohama District 
Court rejected this defence. It ruled that such a defence 
("active" euthanasia) would be effective onty when the following 
four conditions were met: a) the patient must have intolerable 
physical pain; b) the patients death must be inevitable and the 
time of death must be imminent; c) it must be the case that every 
other medical means available has been tried to relieve or 
alleviate the patient's physical pain and no alternatives are left; 
and d) the patient who consents to shorten his or her life must 
explicitly indicate his or her wish to do so. The Court concluded 
that conditions a), c), and d) had not been met in this case. In 
the course of its decision, the Court also set forth thé conditions 
that must be met to satisfy a defence of "passive," as opposed to 
"active" euthanasia~i.e., withdrawal of treatment. These are b) 
above and the fact that the patient has indicated his or her wish 
to have the treatment withdrawn at the time of withdrawal. The 
second condition can be met by reference to a prior expression 
of the patient's will or to a presumption of it, including a 
presumption based on the assertions of family members. 


LITHUANIA. Law of 19 July 1994 on the Health System. 
(Parliamentary Record, No. 12, 1995, pp. 2-62.) 


Major provisions of this Law dealing with the right to health, 
health services provided free of charge by the State, the 
organization of the health system, required health examinations 
of various categories of persons, transfusions of human blood 
and its products, public health protection, health education, 
family planning consultations, communicable disease control, 
financing of health care, health care for foreigners, genetic 
counselling, death and prolongation of life, sexually transmitted 
diseases and acquired immunodeficiency syndrome, equality of 
health services for men and women, health services for pregnant 
women and children, and parental consent for treatment are 


reproduced in the Appendix to this volume under Section 910. 
Basic health services are to be provided free of charge to citizens 
of Lithuania. 


LUXEMBOURG. Statutes of 1 September 1994 of the 
Association of Health Insurance Offices. (Mémorial, Journal 
Officiel du Grand-Duché de Luxembourg, Part A, No. 79, 1 
September 1994, pp. 1420-1450.) 


These Statutes are applicable to all persons benefiting from 
health and maternity insurance as established in Book I of the 
Social Insurance Code. The Statutes contain provisions on the 
categories of persons and institutions from which an insured 
person can receive services, continuation of benefits after the 
affiliation of an insured person ends, duties of insured persons 
in obtaming services, formal requirements for obtaining 
services, reimbursement of costs, services provided abroad, 
abuse of the health insurance system, administrative procedures, 
cash payments, and specific rules applicable to various 
categories of services, among other things. These services 
include medical care, dental care, treatments provided by health 
professionals other than physicians, laboratory analyses, 
therapeutic cures and convalescence, functional re-education and 
re-adaptation, orthopedic and other prostheses, medicines, visual 
aids, blood products and derivatives, transportation, hospital 
care, medical equipment, maternity benefits, and preventive 
medicine. The Statutes exclude the costs of contraceptives from 
the costs of medicines covered by health msurance. 


MADAGASCAR. Decree No. 93-634 of 13 October 1993 
setting the responsibilities of the Minister of Health and the 
general organization of the Ministry. (Joumal officiel de la 
République de Madagascar, Vol. 110, No. 2227, 31 January 
1994, pp. 589-593.) 


Among other things, this Decree provides that the Ministry of 
Health consists of a number of Directorates, including the 
Directorate of Community Health and the Directorate to Fight 
Transmissible Diseases. The first of these is divided into the 
following services: a) a service for community health; b) a 
service for sanitation and sanitary engineering, c) a service for 
maternal-child health and the coordination of family planning; d) 
a service for immunization, and e) a service for nutrition and 
food. Among the divisions of the Directorate to Fight 
Transmissible Diseases is a service to fight sexually transmitted 
diseases and AIDS. Further provisions of the Decree set forth 
the complete organization and administration of the Ministry of 
Health. 


MEXICO. Social Security Law of 19 December 1995. (Diario 
Oficial de la Federación, No. 16, 21 December 1995, pp. 25- 
63.) 


This Law sets forth the Social Security System of Mexico. It 


provides that the System has the objective of guaranteeing the 
right to health, medical assistance, protection of the means of 


subsistence, and the social services necessary for individual and 
collective well-being, as well as The system consists 
of two parts: a) an obligatory system; and b) a voluntary system. 
In general, those employed by others make up the obligatory 
system, and those who are self-employed or domestic workers 
make up the voluntary system. Among the benefits provided by 
the obligatory system are health benefits for illness and 
maternity, child care benefits in nurseries, and social assistance 


health education and preventive medical care benefits. The 
obligatory system is to be financed by employee and employer 
contributions made through the workplace. Persons not covered 
by the obligatory system may become members of the voluntary 
system, which provides family health care, by paymg a 
percentage of their salary each year, which is supplemented by 
government subsidies. The voluntary system provides family 
health care and includes health benefits for illness and for 
maternity. The exact benefits are set by other regulations. The 
Social Security System is administered by the Mexican Social 
Security Institute; its duties, organization, administration, and 
finances of which are set forth by the Law. 


NETHERLANDS. Decree of 17 December 1993 on the 
establishment of the form referred to in Article 10(1) af the Law 
on Disposal of the Dead. (Staatsblad, No. 688, 1993, pp. 1-3, as 
summarized in The International Survey of Family Law, 1994, 
pp. 349-350.) 


This Statutory Instrument, issued under Article 10(1) of the 
disposal of the Dead Act, makes mandatory the reporting by 
physicians of cases in which they have performed an act of 
euthanasia or other act assisting in the termination of life. 
Previously such reporting was voluntary under a practice 
developed by physicians. Reports are to be submitted to the 
Public Prosecutor, who is to determine whether or not to 
institute criminal proceedings. In making this judgment, the 
Prosecutor is to decide whether the physician's reliance upon an 
"emergency situation" (a situation in which the physician was 
required to choose between the lesser of two evils in his or her 
care of the patient) provides sufficient reason not to prosecute 
the physician. The major issue is whether the patient explicitly 
and repeatedly expressed his or her freely formed will to have 
patient has no prospect of improvement, has an untreatable 
complaint, and is suffering to an unacceptable degree. To this 
end, the physician is to consult another physician. The Statutory 
Instrument contains a model form to be used in reports. This 
has five sections relating to the following: a) the history of the 
iliness, b) the request to end life (a distinction is made between 
patients with physical and mental illnesses), c) termination 
without the express request of the patient; d) consultation with 
another physician, and e) the manner of termination 


NOTE: The issuance of this Statutory Instrument was made 
possible by the Disposal of the Dead (Amendment) Act of 2 
December 1993, which created the legal basis for reporting 
procedures, See Staatsblad, No. 643, 1994. 
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NETHERLANDS. Chabot case, 21 June 1994, Supreme Court. 
(Nederlandse Jurisprudentie, 1994, p. 656, as summarized in 
European Journal of Health Law, Vol. 1, No. 4, 1994, pp. 377- 
379.) 


The defendant in this case was a psychiatrist who, upon the 
request of a severely depressed patient who refused treatment, 
assisted her in committing suicide. The Court of Appeal of 
Leeuwarden upheld the acquittal of the defendant by a lower 
court on the grounds of necessity. On appeal to the Supreme 
Court of the Netherlands, the Court reversed the acquittal of the 
defendant. Nonetheless, it upheld the principle that, in certain 
cases, subject to stringent safeguards, a physician can legally 
assist in the suicide of patients whose suffermg is due to mental 
had not tried to help the woman sufficiently by providing 
alternative mental health assistance by a colleague or having her 
committed and had not arranged for the woman to be examined 
by another expert before providing assistance. The Court also 
questioned whether, given her condition, the patient had given 
her free and informed consent. 


NOTE: On 26 April 1995, the Court of Alkmaar acquitted a 
physician of murder in the case of terminating the life of a 
severely handicapped baby. The termination had been scught by 
the parents, and the baby suffered from serious physical 
abnormalities for which medical treatment was considered 
futile. See European Journal of Health Law, Vol. 2, 1995, p. 
366. 


PERU. Supreme Decree No. 01-94-SA of 28 April 1994 setting 
forth provisions designed to improve the provision of health 
services at the level of basic care. (EI Peruano, 2 May 1994, as 

in Normas Legales, Revista de Legislación y 
Jurisprndencia, Vol. 216, May 1994, Item No. 6, pp. 3-4, and 
summarized in International Digest of Health Legislation, Vol. 
46, No. 3, 1995, p. 302.) 


Secticn 1 of this Decree declares that the implementation of 
the Joint Administration Programme of Basic Health Care 
Establishments is a matter of national interest and public 
necessity in order to extend the coverage and improve the 
services of centres and posts, giving priority to areas in which 
poverty is a critical factor. Section 3 provides for the 
establisnment of Local Health Administration Committees 
(CLAS) and Sections 4 and 5 deal with their composition. 
Other sections of the Decree deal with the partnership and 
distribution of tasks between the Public Health Sector and the 
CLAS with regard to contracts for the provision of health care, 
infrastructure and equipment, the use of financial resources, 
supervision of health activities and local health programmes, 
establishment of fees, and provision of information for the 
health authorities, among other things. 


PHILIPPINES. Republic Act No. 7875 of 14 February 1995, 
the National Health Insurance Act of 1995. (Official Gazette, 
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Vol. 91, No. 16, 17 April 1995, pp. 2299-2319, as summer ized 
in Asia and Pacific News Sheet, June 1996, p. 8.) 


The guiding principle behind this Act is as follows: ' [The 
State shall adopt an integrated and comprehensive approach to 
health development which shall endeavor to make essential 
goods, health and other social services available to all the people 
at affordable cost. Priority for the needs of the underprivi-eged, 
sick, elderly, disabled, women, and children shall be recogzrzed. 
Likewise it shall be the policy of the State to provide free 
medical care to paupers." Among further principles of the Act 
are the following: a) universality of coverage, b) provisccn of 
uniform basic needs on an equal basis; c) informed choi-; d) 
compulsory coverage, e) cost sharing and cost .containmest, f) 
protection of the public health; and g) provision of ciality 
services. To these ends, the Act creates the Philippine H=alth 
Insurance Corporation to extend to the entire population > the 
Philippines health care services now available unde-— the 
Medicare programme only to limited groups. These se-~ices 
include inpatient medical care, such as hospitaliz<ion, 
medicines, and professional services. In addition, the Act-will 
extend coverage to include out-patient care. The time period for 
extending these services is set at fifteen years. The progrinme 
will be financed as follows: a) for those now eligibz for 
Medicare, by 2.5 per cent of their monthly earnings, vh a 
possible increase to 3 per cent; b) for those who are: self- 
employed, by a percentage of their estimated actual net imeome 
for the preceding three years, not to exceed 3 per cent; and x) for 
indigents, by a rate not exceeding the minimum contributia-zs set 
for employed members. The contributions of indigents slrx] be 
subsidized by local governments and the national Governm=at. 


PORTUGAL. Decree-Law No. 198/95 of 29 July 1995 cr-.ting 
an identification card for users of the National Health Service. 
(Diário da Republica, Series 1-A, No. 174, 29 July 1993 pp. 
4875-4878.) 


This Decree-Law is designed to unify identification procecures 
for the National Health Service by creating personal icatity 
cards to be carried by all users of the Service. Institution — the 
identity card is intended to simplify bureaucratic procedures for 
obtaining health benefits and to make it easier for perscrs to 
achieve access to the health care benefits to which they are 
entitled. Identity cards are to be issued free of caurge. 
Provisions of the Decree-Law deal with circumstances in *hich 
the card must be presented, issuance of cards, documents that 
must be presented to obtain a card, identification numbers on 
cards, the responsibility of holders to have cards updated «hen 
their personal circumstances change, deterioration and 
destruction of cards, databases of information about: tard 
holders, access to information in databases, and confident lity, 
among other things. 


NOTE: Decree-Law No. 54/92 of 11 April 1992 provides t— the 
payment of fees for services utilized by beneficiaries e- the 
National Health Service. These fees are to be set t} the 
Ministry of Health and are not to exceed one-third the sef orice 
for these services. Certain categories of persons are exempted 


from paying fees. These include pregnant women and women 
during the puerperal period; children up to the age of twelve, 
inclusive, pensioners whose pension is not greater than the 
dependents, persons housed in homes for children and youth 
who are deprived of a normal family environment, and persons 
infections. See Didrio da Republica, Series 1-A, 11 April 1992, 
pp. 1725-1726. 


REPUBLIC OF KOREA. Law No. 4728 of 7 January 1994, 
the Medical Insurance Act. (Current Laws of the Republic of 
Korea, Release 32, 1995, pp. 3489[0)-[20].) 


The purpose of this Act is "to strive for improving the national 
health and promoting the social security by providing citizens 
with the insurance benefits for any disease, injury, childbirth, 
death, etc." The Act applies to all citizens residing in the 
Republic of Korea and their dependents, except those who fall 
within the coverage of certain other Acts. Benefits to be 
provided include the followmg: a) diagnosis, b) supply of 
medicine or materials for medical treatment; c) treatment, 
surgical operations, and other medical care; d) hospitalization in 
medical facilities; e) nursing; and f) transportation. Benefits 
also include childbirth benefits. Insured persons are liable for 
payment of part of the costs of all benefits received, to be 
determined by Presidential] Decree. They are also liable for the 
payment of premiums, either through their workplace or through 
the district in which they live. The Government is authorized to 
bear part of the expenses necessary for the operation of medical 
insurance associations. These associations are formed by 
employers and the insured in workplaces or by the heads of 
households in districts. Further provisions of the Act deal with 
definitions, the establishment of a Medical Insurance 
Deliberatfion] Committee to determine the criteria for medical 
care benefits and matters relating to insurance associations and 
to provide advice to the Minister of Health and Welfare, the 
organization, administration, and operation of insurance 
associations, the designation of medical health care institutions; 
required medical examinations, restrictions on benefits, 
qualification far and disqualification from benefits, appeals, 
to be made be insured persons; and infractions and penalties, 
among other things. 


NOTE: This record takes into consideration amendments made 
to the Act through Law No. 4972 of 4 August 1995. 


SLOVAKIA. Act No. 7/1993 of 30 July 1993 on installation 
and financing of health, hospital, and retirement insurance. 
(Zbierka Zakonov, No. 2, 1 January 1993, pp. 18-29, as 
summarized in Legislative Information, No. 5, 1995, p. 8.) 


This Act regulates the installation, organization, and financing 
of the National Insurance Company and provides for the 
financing and services of compulsory health, hospital, and 
retirement insurance. Health insurance includes coverage for 


the prevention and treatment of diseases and assistance in case 
of infertility. Hospital insurance provides sickness benefits and 


NOTE: Law No. 9/1993 on health insurance and the working of 
the health insurance fund was enacted on 17 December 1992. 
Health insurance is compulsory for all Slovak citizens living in 
Slovakia, Slovak and foreign employees of companies with 
headquarters or reduction plants in Slovakia, self-employed 
workers with residence in Slovakia, and political refugees. 
Insurance provides free coverage of medical 

medicine, and medical aid sickness, See Zbierka 
Zakonov, No. 2, 1 January 1993, pp. 33-38, as summarized in 
Legislative Information, No. 5, 1995, p. 8. 


SLOVAKIA. Law of 24 August 1994 of the National Council 
of the Slovak Republic on health care. (Zbierka Zakonov, No. 
77, 11 October 1994, Item No. 277, pp. 1350-1370, as translated 
in International Digest of Health Legislation, Vol. 46, No. 2, 
1995, pp. 151-157.) 


Major provisions of this Law are summarized in the Appendix 

to this volume under Section 910. They deal with the right to 
health care including maternity care, the rights and duties of 
persons receiving health care, confidentiality, clinical trials and 
the protection of minors and pregnant women in clinical trials, 
informed consent, examinations and diagnoses, ethics, health 
education, the provision of information to patients, particularly 
in cases of AIDS and sexually transmitted diseases, the duty to 
undergo treatment and other measures in cases of communicable 
diseases and to report contacts in the case of infection, 
notification of infected persons, and immunization, among other 
things. 


SOUTH AFRICA. Notice 657 of 1 July 1994 of the 
Department of National Health and Population Development of 
the Ministry of Health on Rendering of free health services. 
(Government Gazette, No. 15817, 1 July 1994, pp. 73-74, as 

in International Digest of Health Legislation, Vol. 
45, No. 4, 1994, p. 459.) 


This Notice reads as follows: 


"1. As from 1 June 1994, free health services must be provided 
to: a) pregnant women for the period commencing from the time 
the pregnancy is diagnosed to forty-two days after the pregnancy 
has been terminated, or if complication has developed as result 
of the pregnancy, until the patient has been cured or the 
conditions as result of the complication [have] stabilised; b) 
children under the age of six years, c) non-citizens of South 
Africa who are in groups mentioned in (a) and (b), and who 
incidentally develop a health problem whilst in South Africa. 


2. Free health services rendered to persons in paragraph 1 will 
only be provided: i) at State health care facilities, including 
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hospitals, community health centres, clinics, mobile clinics, 
satellite clinics; ii) at State-aided hospitals of which more than 
half their expenditure is subsidised by the State; and iii) by 
district surgeons. 


3. Free health services include the rendering of all available 
health services to the persons mentioned in paragraph 1, 
including the rendering of free health services to pregnant 
women for conditions that are not related to the pregnancy. 


4. The following persons are excluded from the free health 
services: a) persons and their dependents who are members of a 
medical scheme; b) non-citrzens of South Africa who visit South 
Africa specifically for the purpose of obtaining health care." 


SPAIN. Royal Decree No. 63/1995 of 20 January 1995 of the 
Ministry of Health and Consumption. (Boletín Oficial del 
Estado, No. 35, 10 February 1995, as reproduced in Repertorio 
Cronológico de Legislación [Aranzadi], 1995, Item No. 439, pp. 
1441-1446.) 


This Decree sets forth the types of health services to be 
provided. to the entire population of Spain, as provided for in 
Law No. 14/1986 of 25 April 1986. Among the principles on 
which Law No. 14/1986 and this Decree are based are the right 
to universal coverage, equality of services, and non- 
discrimination in access and administration of services. 
Guaranteed services include primary health care, including, in 
addition to general primary health care, the following: a) care for 

women, consisting of early care for and monitoring of 
Min preparation for delivery, a visit during the post- 
partum period, the detection and early diagnosis of 
gynaecological and breast cancer in groups at risk, and treatment 
for the complications associated with menopause; b) care for 
children under the age of fourteen, consisting of health 
information and education for children and their parents and 
guardians, immunization, and examinations, and c) care for 
adults and the elderly, consisting of immunization, the detection 
of risk factors when there are effective means to eliminate or 
reduce them, health education, care, and assistance for persons 
suffering from chronic illness, attention to the specific health 
problems of the elderly, and home care for persons who cannot 
be moved or who are terminal. The Decree also guarantees the 
following specialized services: neonatal examinations, diagnosis 
and treatment of infertility, prenatal diagnosis in groups at risk, 
mammograms, and family planning, including, genetic 
counselling in groups at risk, vasectomies and tubal ligations, 
and terminations of in the conditions set forth in 
Organic Law No. 9/1985 of 5 July 1985. 


SWITZERLAND. Federal Law of 18 March 1994 on health 
insurance. (Recueil officiel des lois fédérales, No. 19, 16 May 
1995, pp. 1328-1366.) 


This Law governs health insurance in Switzerland. Health 
insurance is obligatory for all persons domiciled in Switzerland 
and provides benefits in case of illness, accidents not covered by 
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accident insurance, and maternity. — Maternity imciudes 
pregnancy, childbirth, and recovery after giving birth. Msternity 
childbirth at home, in a hospital, or in a quasi-tospital 
institution and attendance of a physician or midwif2z, and 
necessary counselling in case of breast-feeding. The coss of 
legally performed abortions are also covered by health 
insurance. All persons have tbe right to choose their provider of 
services from these that are authorized and appropriate -o treat 
their illness. Health insurance is financed by the insured, who 
pay an amount set each year plus 10 per cent of the actual -osts 
that exceed this amount. No set amount is required for ckildren, 
and the excess of costs is cut in half. If there are several 
children within a family, the family will pay the amount parable 
for an adult. No payments are required for maternity benefits. 
Persons of low income will be subsidized by resources fron the 
federal and cantonal governments. Further provisions o7 the 
Law deal with the organization of health insurers, the promotion 
of health, oversight and statistics, other benefits covered by 
health insurance, general conditions that must be met by the 
insured, service providers, and determination of charges for 
specific benefits, among other things. The Law was apprcved by 
referendum on 4 December 1994. 


NOTE: An Ordinance of 27 June 1995 on health insurarce sets 
. out in greater detail the operation of health insurance schemes in 
Switzerland. Among other things, the Ordinance sti»ulates 
categories of foreigners in Switzerland who must be -nsured 
(including certain categories of resident foreigners, forzigners 
exercising a dependent activity, frontier workers, and persons 
seeking asylum or who have been granted provisional admission 
to Switzerland). See Recueil officiel des lois fédérales, Hc. 33, 
29 August 1995, pp. 3867-3915. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND.  Frenchay Healthcare Natzonal 
Health Service Trust v. S., 14 January 1994, Court of appeal. 
(Weekly Law Reports, No. 1, 1994, p. 601, as summar zed in 
Current Law Yearbook, 1994, Item No. 3015, p. 809.) 


The applicant was the health authority in charge of the care of 
a young adult (S) who had suffered severe brain damage and 
remained in a state of deep unconsciousness, fed by a tube 
inserted into his stomach. When the tube became dislodgec, the 
health authority applied to obtain permission not to reinsest the 
tube, believing that there was no chance of recovery aad that 
intervening was not in the best interests of S. The app-ication 
was opposed by the Official Solicitor, who, due to lack cf ime, 
was unable to obtain an independent medical report or the 
condition of S. On appeal of a decision granting the appl cetion, 
the Court of Appeal rejected the argument of the Oficial 
Solicitor that, because he had not had enough time to obta.n an 
independent medical report, S had been denied the protections 
of the law. Although the Court noted that, because o- the 
emergency, a full investigation had not been possible, i- ruled, 
nonetheless, that the lack of independence in the eviderce was 
not in itself a ground for refusing the application. It comchuded 
that the evidence indicated that there was no hope of S's 


recovery and that in this case there was no reason to question the 
applicants opinion, which was shared by a number of 
physicians. 


VIET NAM. Governmental Decision No. 299/HDBT of 15 
August 1992. (Revue de Droit Vietnamien, No. 1, 1997, pp. 55- 
56.) 


This Decision establishes a compulsory health insurance 
system for Viet Nam for civil servants, workers in both state and 
private enterprises with more than ten employees, and retired 
persons. The premium level is 3 per cent of a worker's salary, 
with the insured person paying 1 per cent and the employer 2 
per cent. In the case of retired persons, the premium level is 3 
per cent of retirement benefits. Insured persons have a right to 
choose the clinic in which they wish to be registered and have a 
right to receive defined benefits appropriate to their medical 
needs at the time of use. These benefits include outpatient care, 
care in the insured person's chosen clinic, and care in clinics or 
hospitals to which the insured person is referred. Benefits are 
classed as follows: a) primary health care at enterprise stations, 


laboratory tests and X-rays; f) medicamenta, blood transfusions, 
treatment procedures, and operations, and g) basic dental 
maintenance. Treatment for the following is not included in 
benefits: a) HIV/AIDS, syphilis, and gonorrhoea; b) tuberculosis, 
malaria, leprosy, "psychophrenia," and epilepsy (expenditure on 
these diseases is covered already by the state budget); and c) 
traffic and occupational mjuries. Dependents of workers are not 
covered by this health insurance system. 


NOTE: This summary takes into consideration changes made to 


the Decision by Decree No. 47-CP of 6 June 1994. See Cóng 
Báo, Official Gazette, No. 14, 31 July 1994, pp. 7-8. 
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ARGENTINA. Law No. 24438 of 12 January 1995. (Boletín 
Oficial de la Repüblica Argentina, 16 January 1995, as 
reproduced in Anales de Legislación Argentina, Vol. 55-A, 
1995, p. 295, and summarized in International Digest of Health 
Legislation, Vol. 47, No. 1, 1996, p. 16.) 


This Law amends Law No. 23413 to provide that tests for the 
early detection of phenylketonuria, congenital hypothyroidism, 
and cystic fibrosis [mucoviscidosis] are to be performed in all 
maternity wards and establishments that have newborn children 
in their care. The first two tests are to be performed, at the 
earliest, twenty-four hours after the commencement of milk 
feeding, the latter test is to be performed within the first four 
days of life. 


NOTE: Decree No. 1316 of 4 August 1994 sets forth regulations 


for tests performed under Law No. 23413. It contains provisions 
on who is to perform such tests and the performance of tests on 
newborn children whose births were not attended by a 

i See Anales de Legislación Argentina, Vol. 54-C, 
1994, p. 3374. 


Disposition No. 3099 of the National Administration of 
Medicines, Food, and Medical Technology provides that dietary 
supplements for children may only be authorized if the amount 
of their principal ingredients does not exceed the limits 
established by the Food Code of Argentina. Security guards are 
to be obligatory on all containers for products intended for 
children under the age of twelve. Supplements containing "Ma- 
Huang" are authorized only for persons over the age of eighteen. 
Supplements containing tryptophane may not be authorized. See 
Anales de Legislación Argentina, Vol. 55-E, 1995, pp. 6149- 
6150. 


ARGENTINA. Disposition No. 1246 of 17 May 1995 of the 
National Administration of Medicines, Food, and Medical 
Technology. (Boletin Oficial de la Repüblica Argentina, 22 
May 1995, as in Anales de Legislación Argentina, 
Vol. 55-C, 1995, pp. 3358-3362.) 


be met by silicone breast implants in Argentina. It gives 
manufacturers and importers of such products sixty days within 
which to comply with its provisions. Annexed to the Disposition 
is a form with the information that must be attested to in a 
sworn declaration when implants are certified. The Disposition 
also contains informed consent forms that must be signed by all 


AUSTRALIA. AUSTRALIAN CAPITAL TERRITORY. 
Crimes (Amendment) Act (No. 3) 1995 (Act No. 50 of 1995), 18 
December 1995. (Australasian Legal Information Institute 
database.) 


This Act amends the Crimes Act 1990 to insert provisions 
prohibiting female genital mutilation. Major provisions are 
reproduced in the Appendix to this volume under Section 920. 


AUSTRALIA. NEW SOUTH WALES. The Crimes (Female 
Genital Mutilation) Amendment Act 1994 (Act No. 58 of 1994), 
22 September 1994. (International Digest of Health 
Legislation, Vol. 46, No. 2, 1995, pp. 184-185.) 


This Act amends the New South Wales Crime Act 1900 to 
insert a new Section 45, which reads as follows: 


"45. 1) A person who: a) excises, infibulates or otherwise 
mutilates the whole or amy part of the labia majora or labia 
minora or clitoris of another person; or b) aids, abets, counsels 
Or procures a person to perform any of those acts on another 
person, is liable to penal servitude for 7 years. 
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2) An offence is committed against this section even if one or 
more of fhe acts constituting the offence occurred outside New 
South Wales if the person mutilated by or because of the acts is 
ordinarily resident in the State. 


3) It is not an offence against this section to perform a surgical 
operation if that operation: a) is necessary for the health of the 
person on whom it is performed and is performed by a medical 
practitioner, or b) is performed on a person in labour or who has 
just givea birth, and for medical purposes connected with that 
labour or birth, by a medical practitioner or authorized 
professional, or c) is a sexual reassignment procedure and is 
performed by a medical practitioner. 


4) In determining whether an operation is necessary for the 
health of a person only matters relevant to the medical welfare 
of the person are to be taken into account. 


5) It is aot a defence to a charge under this section that the 
person mutilated by or because of the acts alleged to have been 
committed consented to the acts. 


6) This section applies only to acts occurring after the 
commencement of the section." 


Four terns are defined by the Act: "authorized professional," 
"medical practitioner,” “medical student," and “sexual 
reassignment procedure" ("a surgical procedure to alter the 
genital eppearance of a person to the appearance [as nearly as 
practicable] of the opposite sex to the sex of the person"). 


AUSTRALIA. NORTHERN TERRITORY. Criminal Code 
Amendment Act (No. 2) 1995 (Act No. 63 of 1995) 28 
December 1995. (Laws of the Northern Territory of Australia, 
1995, pp. 1-3.) 


This Acts prohibits female genital mutilation in the Northern 
Territory of Australia. Major provisions are reproduced in the 
Appendix to this volume under Section 920. 


NOTE: On 28 December 1995, the Northern T enacted 
the Community Welfare Amendment Act 1995 (Act. No. 54 of 
1995). This Act amends the Community Welfare Act to insert 
provisions authorizing authorities to take action when a female 
child has been subjected, or there is a substantial risk that she 
will be subjected, to female genital mutilation or when there is a 
substantial risk that she will be taken from the Territory with 
the intention of having female genital mutilation performed on 
her. See Laws of the Northern Territory of Australia, 1995, pp. 
1-2. 


AUSTRALIA. TASMANIA. The Perinatal Registry Act, 1994 
(Act Nc. 31 of 1994), 10 May 1994. (International Digest of 
Health Legislation, Vol. 47, No. 2, 1996, pp. 170-172.). 


This Act creates a Council of Obstetric and Paediatric 
Mortality and Morbidity in Tasmania. Among other things, the 
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Council has the function of investigating the circumstances 
surrounding, and the conditions that have or may have cssed, 
the following: 1) maternal and perinatal deaths in Tasmans; 2) 
deaths of children in Tasmania in the age group from tvesnty- 
nine days to fourteen years (inclusive, 3) congenital 
abnormalities in children born in Tasmania; and 4) injuries, 
illness, or defects suffered by pregnant women or viable fecuses 
in Tasmania any time before or during childbirth. The Act 
defines a "viable fetus" as "a product of conception—of st least 
20 weeks gestation or such lesser number of weeks’ gestati-m as 
may be prescribed by the regulations, or of a weight of no~ less 
than 400 grammes or such lesser weight as may be prescribed by 
the regulations." The Act also requires attendants at birt: and 
death to provide specific information to the Council Major 
provisions of the Act are reproduced in the Appendix tc this 
volume under Section 920. 


BAHRAIN. Decree of 7 February 1995 promulgating Lave No. 
4 of 1995 on the control of the use, marketing, and promoti-n of 
breast-milk substitutes. (Al-Jaridah Al-Rasmiyah, No. 2170, 8 
February 1995, as summarized in International Digest of H-alth 
Legislation, VoL 47, No. 2, 1996, pp. 195-196.) 


Major provisions of this Decree are summarized in Se:tion 
920. The Decree provides as follows, among other things: a) 
infant formula, complementary food, and breast-milk substi-utes 
are to comply with international or national food standard-; b) 
labelling on such products is to indicate the importanc- of 
breast-feeding and its superiority over any other food; ari c) 
advertising and promotion by whatever means of infant forriula 
and breast-milk substitutes is prohibited. 


BELARUS. Decree No. 349 of 7 September 1995 on the sew 
regulation of benefits for individual categories of citizens. (Zbor 
ukazox Prezidenta i pastanou Kabineta Ministrau Respu2liki 
Belarus, No. 25, 4 September 1995, Item No. 610. as 
summarized in Recht in Ost und West, No. 9, 1995, p. 292.) 


This Decree repeals legislation providing a number of ben=fits 
to individual classes of the population of Belarus until 3ew 
legislation is enacted.  Excepted from this repeal are Egal 
provisions affecting certain groups such as war heroes, heroes of 
the Soviet Union, socialist labour heroes, and disabled per-ons 
of the lst and 2nd classes. In addition, children under toree 
years of age, disabled children under the age of sixteen, and 
persons suffering from radiation shall be provided with Tree 


BULGARIA. Order No. 18 of 13 July 1994 of the Ministry of 
Health on prophylactic immunization and re-immunization ir the 
Republic of Bulgaria. (Durzaven Vestnik, No. 62, 2 August 
1994, pp. 11-19, as summarized in International Diges of 
Health Legislation, Vol. 46, No. 2, 1995, pp. 173-174.) 


This Order establishes the conditions and procedures for 
BER hvlactic ; onn and ei -vatios in 


Bulgaria, the periods at which such immunization procedures 


prescribed for the Immunization Schedule for Bulgaria (Annex 
1). Immunizations and re-immunizations are free for Bulgarian 
citizens, foreigners who are permanent residents in Bulgaria, 
and citizens of countries with which Bulgaria has adopted a 
convention for the dispensing of free medical care. Compulsary 
immunizations are performed by specialists in neonatology, 


provisions of the Order deal with recommended, but non- 
compulsory, vaccinations, the performance of immunizations and 
re-immunizations, and intervals between nnmunizations, among 
other things. 


CANADA. ONTARIO. Ontario Regulation 19/95 of 19 
January 1995 made under the Consent to Treatment Act, 1992. 
(The Ontario Gazette, Vol. 128, No. 5, 4 February 1995, pp. 
257-258, as in International Digest of Health 
Legislation, Vol. 47, No. 2, 1996, pp. 188-189.) 


This Regulation sets forth rules on determining whether a 
person is capable of giving consent to a proposed treatment. 
Among other things, it provides that a health practitioner shall 
not presume that a person is incapable with respect to a 
proposed treatment based solely on the person's age. Major 
provisions are reproduced in the Appendix to this volume under 
Section 920. 


CHINA. Presidential Decree No. 33 of 27 October 1994 
promulgating the Law of the People's Republic of China on the 
protection of maternal and child health. (Renmin Ribao, 28 
October 1994, as summarized in International Digest of Health 
Legislation, Vol. 46, No. 1, 1995, pp. 39-42.) 


Major provisions of this Law are summarized in the Appendix 
to this volume under Section 920. The purpose of the Law is to 
protect the health of mothers and children and to enhance the 
quality of newborn infants. The Law does the following, among 
other things: a) requires a physician to issue a certificate if, in 
the course of a pre-marital examination, he or she has diagnosed 
a specified communicable disease in the infectious state or a 
manifest mental disease, in these cases, the marriage must be 
postponed; b) requires a physician who, in the course of the 
same examination, diagnoses a serious genetic disease that is 
medically incompatible with procreation to explain the situation 
to the future spouses; in these cases, they may not marry unless 
they adopt long-term contraceptive measures or undergo 
ligation; c) requires a physician who detects or suspects a 
serious genetic disease in a couple of procreative age to give a 
medical opinion; in these cases, the couple must take the 
appropriate measures in accordance with the physician's opinion; 


d) requires a physician who, in the course of a pre-marital 
examination, discovers that a fetus is affected by a serious 
genetic disease or is suffering from a serious deficiency to 
advise that the pregnancy be terminated; e) requires the written 
and signed consent of the person concerned before an abortion or 
ligation is performed under the Law, and f) strictly forbids the 
determination of the sex of a fetus except in cases of medical 
necessity. 


CHINA. GUANGZHOU MUNICIPALITY. Women and 
Infants Health Care Indemnity Liability Scheme Implementing 
Procedures, 20 December 1995. (China Law & Practice, June 
1996, p. 14.) 


These Procedures provide coverage for women from the 
beginning of the fourth month of pregnancy to forty-two days 
after delivery and for infants from the forty-third day after 
delivery until the age of seven. The Procedures deal with 
conditions for women and infants to enter and leave the liability 
scheme; services and indemnity offered by the scheme; payment, 
use, and management of premiums, rewards and penalties for 
work units and individuals, and the list of events in different 
periods covered by the Scheme and their amount of indemnity. 


COLOMBIA. Decree No. 1108 of 31 May 1994 of the 


(Legislación Económica, No. 1001, 30 June 1994, pp. 1030- 
1036.) 


This Decree has the objective of coordinating and regulating 
legal provisions of various Colombian codes relating to the 
carrying and use of narcotics and psychotropic substances, as 
well as developing educational and preventive programmes in 
this area. Two of the major groups targeted by the Decree are 
minors and pregnant or lactating women. Both groups are 
prohibited from carrying or using such substances, and, if found 
to be so doing, they are to be sent to the compefent Family 
Defender for application of the following protective measures: a) 
in the case of a minor, warnings to parents, the entrusting of the 
personal custody or care of the minor to the nearest relative in a 
condition to exercise it, placement of the minor in a family, the 
initiation of adoption procedures if the mmor has been declared 
abandoned, integral care for the minor in a centre for special 
attention, and any other measure that has the goal of ensuring 
the minor's personal care, providing his or her basic necessities, 
or putting an end to dangers that threaten his or her health or 
moral development; and b) in the case of pregnant or lactating 
women or the persons providing care to a minor carrying or 
using such narcotics or psychotropic substances, placement in an 
official or community programme for family treatment, 


| appropriate 
development of the minor. A minor will be considered 
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abandoned if his or her father or mother is addicted to narcotics 
or psychotropic substances. 


NOTE: Decree No 1673 of 1 August 1994 provides that the 
Colombia Institute of Family Welfare, by means of local family 
defenders, on its own initiative or at the petition of another 
person, is to bring complaints against the written media in 
connection with publications that attack the moral, 
psychological, or physical integrity of minors in the terms of 
Article 300-303 of the Code of Minors. The competent family 
defender is to apply administrative proceedings established in 
the Code of Minors for the investigation and punishment of 
written media that have engaged in any prohibited conduct. See 
Legislación Económica, No. 1006, 15 September 1994, pp. 713- 
714. 


COTE D'IVOIRE. Order No. 175 MSPAS.CAB of 27 March 
1995 on the organization of the Programme on 
Immunization. (Journal officiel de la République de ris 
d'Ivoire, No. 26, 29 June 1995, pp. 480-481, as 

International Digest of Health Legislation, Vol. 47, No. 2, 1996, 
pp. 158-159.) 


Under Section 1 of this Order, the Expanded Programme on 
Immunization (EPI) consists of a set of activities undertaken in 
order to achieve the immunization of children and women of 
activation, and supervision of the EPI are the responsibility of a 
National Committee, Regional Committees, and an Executive 
Directorate. The National Committee is responsible for 
"determining the programme’s objectives and strategies, 

validating the medium- and long-term national vaccination 
plans, validating the plan of action of the Executive Director, 


organizations operating in this field; and helping to mobilize the 
necessary resources." The Regional Committees of the EPI are 
responsible for "monitoring and evaluating the implementation 
of the Programme; ensuring that the Programme is properly 
integrated into the activities of services, and suggesting to the 
Nations! Committee measures to improve the smooth running of 
the Programme.” The Executive Director of the EPI is 
responsible for "drawing up the national medium-term 
vaccination plans and the amnual plan of action of the 
Programme, in accordance with the orientations of the National 
Committee; assuring the validation of the national medium- and 
long-term plans and the plan of action by the National 
Committee; setting up the activities planned and ensuring that 
they are properly integrated into district plans, notably by 
organizing the decentralization of tasks at the different 
operational levels, determining the Programme's requirements 
and ensuring that they are satisfied, and in particular [ensuring] 
the availability of vaccines and injection equipment in all health 
units; monitoring and evaluating the activities of the 
Programme, through liaison at central, regional, and 
departmental levels, and drawing up quarterly and annual 
reports " 
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DENMARK. Law No. 438 of 14 June 1995 on preventive 
health care for children and adolescents. (Lovtidende, Part A, 
No. 87, 15 June 1995, pp. 1945-1947, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 4, 1395, 
p. 478.) 


This Law repeals various earlier Laws, including Law Ne.-409 
of 13 June 1973 on the rules governing public health nurses and 
the Law on the rules governing school medical officers, 
promulgated by Order No. 430 of 16 August 1974. The Law 
includes the following Chapters, among others: 1. Purpose, 2. 
Services provided to all children and adolescents, 3. Secvices 
provided to children, adolescents, and other persons with special 
needa; 4. Support to establishments, 5. Planning; and 7. “r-als. 
Chapter 7 provides that, for a trial period, municipalities -nay 
carry out their duties in accordance with provisions other “han 
those contained in this Law. 


NOTE: Order No. 928 of 5 December 1995 on preventive 
health measures for children and adolescents was issued Jader 
the above Law. The Order repeals Order No. 162 of 27 March 
1974 on the rules governing public health nurses, Order Nc. 309 
of 10 June 1981 on the medical examination of childrer, and 
Order No. 535 of 4 October 1982 prescribing rules on school 
medicine. The Order comprises the following Chapters 1. 
Purpose, 2. Preventive medical examinations of children æder 
school age by general practitioners, 3. Municipal health se-vices 
- services provided to all children and adolescents, 4. Municipal 
health services - services provided to children, adolescents. etc., 
with special needs, 5. Municipal health services - support to 
establishments, 6. Coordination of efforts, anc 7. 
Administration, financing, research, and entry into force. 


DOMINICAN REPUBLIC. Decree No. 68-94 of 25 March 
1994 creating and structuring the National Maternal Mortzlity 
Committee, under the Secretariat of State for Public Healta and 
Social Assistance. (Gaceta Oficial, Vol. 143, No. 988), 31 
March 1994, pp. 63-65.) 


This Decree creates the National Maternal Mortzlity 
Committee, under the authority of the Secretariat of Stee: for 
Public Health and Social Assistance. The principal object-v2 of 
the Committee is to study, investigate, analyse, and disse isate 
information on the causes of and factors associated with. each 
case of maternal mortality occurring in the country aac to 
recommend actions to remedy the situation. The Commites is 
composed of representatives of various governmental and ron- 
governmental agencies and has the following responsibilitz:: a) 
to advise the various institutions that direct and/or execute 
maternal-child care programmes on the establishment of pcli-ies 
and the development of specific programmes, b) to promote and 
oversee the establishment and operations of maternal mostelity 
committees at the regional and local level; and c) to establizh the 
rules and procedures of the committees in order to guarantee, 
through the systematic study of medical registers, the observence 
of ethical, scientific, and legal principles in all cases of macemnal 
deaths. Further provisions of the Decree deal with meetings and 


the Committees authority to request and review clinical 
documents and death certificates relating to all maternal deaths. 


DOMINICAN REPUBLIC. Decree No. 68-95 of 18 March 
1995 creating and structuring the Dominican Institute for the 
Promotion of School Nourishment and Nutrition. (Gaceta 
Oficial, Vol. 143, No. 9904, 31 March 1995, pp. 35-40.) 


This Decree creates the Dominican Institute for the Promotion 
of School Nourishment and Nutrition. The objective of the 
Institute is to contribute to the improvement of conditions 
relating to the nourishment, nutrition, and quality of life of 
students in schools located in the poorest zones of the country, 
thereby aiding in increasing the access of these students to these 
centres and the rate at which they remain there. The functions 
of the Institute include managing and channelling economic and 
other resources from external and internal sources used in the 
formulation and implementation of programmes and projects for 
school nourishment and nutrition. The Institute is composed of 
representatives of various governmental and non-governmental 
agencies and is headed by a Directing Council. The Institute has 
responsibility for executing the following projects: a) the Project 
of School Nourishment for regional school boards located in 
frontier zones, and b) the Project of School Nourishment for 
marginal urban zones. Further provisions of the Decree deal 
with the authority of the Institute to enter into agreements for 
cooperation and to promote the establishment of small and 
medium-size businesses for the production of school food, the 
property of the Institute, the composition and duties of the 
Directing Council, the Technical Operations Council of the 
Institute, and the budget and administrative personnel of the 


ECUADOR. Law of 23 August 1994 on Free Maternity 
Services. (Registro Oficial, Organo del Gobierno del Ecuador, 
Vol. 3, No. 523, 9 September 1994, p. 2.) 


This Law provides that all pregnant women who present 
themselves at a public health hospital, centre, or institution have 
a right to prenatal care delivery services that are entirely free. 
The Ministry of Public Health is to cover the costs of medicines, 
expenses, food, and, in general, all things required for prenatal 
To pay for these services, taxes on certain foods (consumos), as 
indicated in Article 78 of the Law on the System of Internal 
Taxation, shall be raised by 3 per cent. 


NOTE: This summary takes into consideration amendments 
made by Law No. 84 of 28 March 1995 (Registro Oficial, 
Organo del Gobierno del Ecuador, Vol. 3, No. 667, 2 April 
1995, pp. 1-2.) 


FINLAND. Ordinance No. 337 of 29 April 1994 of the 
Minister responsible for Trade and Industry on breast-milk 
substitutes and compl foods. (Finlands 
forfattningssamling, Nos. 336-341, 11 May 1994, pp. 974-977, 


as summarized in International Digest of Health Legislation 
ADHL), Vol. 45, No. 4, 1994, p. 505.) 


This Ordinance has been made in pursuance of the Food Law 
of 3 July 1941. Section 1 (Scope) provides that the Ordinance 
covers the composition, marketing, sale, and other forms of 
supply of breast-milk substitutes. and complementary foods 
intended for healthy infants, as well as informational materials 
and advertising in respect of such products. The Ordinance also 
covers special preparations for infants to the extent to be 
determined by the Ministry of Health and Social Welfare. 
Additional provisions of the Ordinance are contained in the 
following chapters: 2. Sale and composition; 3. Package 
labelling (Sections 7-10) (name of product, compulsory 
labelling, statement of nutritional value, other compulsory 
labels, and prohibitions and restrictions; 4. Sale and 
information (Sections 12-15) (Section 14 on informational 
materials provides that the Ministry of Health and Social 
Welfare is to ensure that objective and unambiguous 
informational material is made available to families and 
professionals responsible for the nutrition of infants and young 
children and, when appropriate, to issue detailed provisions 
concerning the content and distribution of such materials), and 
5. Special provisions (Sections 16-18) (Section 17 provides that 
the Minister responsible for Trade and Industry is empowered to 
take all necessary measures for the implementation of the 
Ordinance). 


NOTE: Decree No. 807 of 25 August 1994, of the Ministry of 
Health and Social Welfare on informational materials 
conceming infant and youth feeding, was issued under Sections 
14 and 15 of the above Ordinance. The Decree contains 
provisions on the content of informational materials, the 
distribution of these materials and of samples, and the donation 
and reduced-price sale of breast-milk substitutes and 
complementary foods. See Finlands forfatiningssamling, Nos. 
801-809, 7 September 1994, pp. 2438-2439, as summarized in 
IDHL, Vol. 45, No. 4, 1994, p. 505. 


Decree No. 339 of 5 May 1994 of the Ministry of Trade and 
Industry, issued under Section 17 of the above Ordinance, deals 
with the composition and ingredients of breast-milk substitutes 
and complementary foods, the package labelling of such 
products, and special preparations for infants. See Finlands 
Jorfattningssamling, Nos. 336-341, 11 May 1994, pp. 979-989, 
as summarized in IDHL, Vol. 45, No. 4, 1994, p. 505. 


Decree No 1013 of 245 November 1994 of the Ministry of Trade 
and Industry provides that preparations intended to replace 
breast-milk substitutes or complementary foods in the diet of 
infants aged over five months may be supplemented with 
vitamins A and D, under the conditions established by Decree 
No. 339. See Finlands forfattningssamling, Nos. 1001-1013, 
29 November 1994, p. 3006, as summarized in IDHL, Vol. 46, 
No. 2, 1995, p. 208. 


FRANCE. Order of 13 May 1994 establishing a National 
Steering Committee for the Systematic Breast Cancer Screening 


920 Health Care of Women and Children 213 


(Journal officiel de la République francaise, No. 
137, 15 June 1994, pp. 8624-8625, as summarized in 
International Digest of Health Legislation, Vol. 45, No. 4, 1994, 
pp. 470-471.) 


Section 1 of this Order establishes the National Steering 
Committee for the Systematic Breast Cancer Screening 
Programme, attached to the Ministers responsible for Social 
Security and Health. The Committee is responsible for defining 
the objectives of systematic screening, guiding screening policy, 
harmonizing practices, supporting the activities of the local 
governmental districts, and evaluating activities undertaken. 
Details are provided in Section 2 on the composition cf the 
Committee, whose Chairman, under Section 4, is to be 
designated by the Minister responsible for Health The 
Director-General of Health or his representative serves as the 
Secretary-General of the Committee. Further provisions of the 
Order deal with administrative matters. 


NOTE: An Order of 10 May 1995 suspends for a period of up to 
one year from the date of its publication the manufacture, 
import, marketing either free of charge or against payment, and 


implantation of internal mammary prostheses pre-filled with a 
product other than a physiological solution. The Order was 


issued out of the concern that such prostheses are liable to burst 
and disseminate the product concerned, that such dissemination 
may be accompanied by local and general complications, and 
that the health of persons with implanted prostheses may 
thereby be seriously endangered. See Journal officiel, No. 115, 
17 May 1995, p. 8293, as summarized in International Digest of 
Health Legislation, Vol. 46, No. 4, 1995, p. 527. 


FRANCE. Law No. 94-442 of 3 June 1994 amending the 
Consumer Code with regard to the certification of industrial 
products and services and the marketing of certain products. 
(Journal officiel de la République française, No. 123, 4 June 
1994, pp. 8072-8073, as summarized in International Digest of 
Health Legislation, Vol. 45, No. 4, 1994, p. 506.) 


Section 7 of this Law (Advertising and commercial practices 
concerning infant formulae) provides for the insertion in Chapter 
I of Title II of Book I of the Consumer Code of a new Division 8, 
reading as follows: 


infant formulae 

Article L. 121-50. Infant formulae, for the purposes of this 
Division, means food intended for consumption by infants up to 
the age of four months and presented as satisfying all nutritional 
requirements of such infants. 


Article L 121-51. Advertising for infant formulae shall only be 
authorized in the written press intended for the health 
professions. 


Article L. 121-52. It shall be prohibited, in retail trade, to 
distribute free samples of infant formulae and engage in any 
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distributors to supply the public, free of charge, with -nfant 
formulae, samples of such products, or any other prom-xional 
gift, whether directly or indirectly through the health serviwes or 
their employees. 


Article L. 121-53. A decree made after cansulting the Ccnseil 
d'État shall determine: 1) the conditions governing tine free 
distribution of documentation on infant formulae arc the 
presentation material for such formulae, and 2) the conitions 
under which, in exceptional circumstances and in the interzst of 
the health of infants or mothers, an exemption may be -nade 
from the prohibition laid down in the second paragryh of 
Article L. 121-52." 


NOTE: An Order of 11 January 1994 amends the Order of 1 
July 1976 on infant foods for special dietary uses and the- Order 
of 30 March 1978 on milk-based foods for dietary uses arc sets 
forth regulations for such infant foods. See Journal officis., No. 
38, 15 February 1994, pp. 2552-2558, as summariacl in 
International Digest of Health Legislation, Vol. 45, No. 3, 994, 
p. 337. 


FRANCE. Law No. 94-630 of 25 July 1994 amending Ecok II 
bis of the Public Health Code relating to the protectcn of 
persons participating in biomedical research. (Journal cg'iciel 
de la République francaise, No. 171, 26 July 1994, pp. [C747- 
10749, as summarized in International Digest of Œalth 
Legislation, Vol. 45, No. 4, 1994, pp. 496-497.) 


Among other things, this Law amends Articles L. 209-4 end L 
209-5 of the French Public Health Code to read as follows: 


"Article L. 209-4. Research without a direct individual benefit 
for pregnant women, parturients, and nursing mothers shil be 
permitted only if it represents no serious foreseeable rEx- for 
their health or that of their child, is useful from the standpo-nt of 
knowledge of the phenomena of pregnancy, childbirth, or breast 
feeding, and cannot be conducted otherwise." 


"Article 209-6. Minors, persons who have reached the 13e of 
majority and who are protected by the law, and persons who 
have been admitted to a health or social establishmex for 
purposes other than research, may be solicited for biom ical 
research only if a direct benefit to their health can be expected. 
Nonetheless, research without direct mdividual benefit mey be 
permitted if the following three conditions are met 3) it 
represents no serious foreseeable risk to their health, b) i:3s of 
use for persons with the same characteristics of age, illness, or 
handicap; c) it cannot be conducted otherwise." 


FRANCE. Decree No. 95-977 of 25 August 1995 on medical 
examinations of mothers and children and amending the =5cial 
Security Code. (Journal officiel de la République francaise No. 
202, 31 August 1995, p. 12906, as summarized in Legizcative 
Information, No. 10, 1995, p. 15.) 


This Decree provides that, if mandatory examinations of 
mothers and children are not undergone or not undergone within 
the prescribed time, organizations issuing family allowances 
may reduce the first monthly installment of the family allowance 
or child allowance. 


NOTE: Circular No. DSS/4A/95/77 of 8 December 1995 sets 
forth the modalities compulsory prenatal 
examinations and examinations of children. See Bulletin 
officiel, No. 95/52, 6 February 1996, Book II, Text No. 2755, 
pp. 223-226, as summarized in International Digest of Health 
Legislation, Vol. 47, No. 2, 1996, p. 172. 


An Order of 2 May 1995 provides for the establishment under 
the Minister of Social Affairs, Health, and Urban Affairs and the 
Minister responsible for Health of an Expert Committee on 
Maternity Mortality. The duties of the Committee are: to carry 
out a confidential analysis of all maternity deaths in France, to 
propose measures to prevent maternity mortality, and to draw up 
a report to the concerned Ministers on the causes and evolution 
of maternity mortality. See Journal officiel de la République 
frangaise, No. 114, 16 May 1995, p. 8207, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 4, 1995, 
p. 559 


Three Orders approved by the Government of France in 1995 
dealing with the health of children are as follows: a) Order of 19 
January 1995 on the organization of a national system for the 
surveillance of lead poisoning in children (Journal officiel, No. 
48, 25 February 1995, p. 2991); b) Order of 2 March 1995 on 
the form and mode of use of the child health booklet (Journal 
officiel, No. 86, 11 April 1995, p. 5687}, and c) Order of 2 
March 1995 on the model forms used for drawing up health 
certificates issued in respect of preventive medical examinations 
performed on the eighth day and during the ninth and twenty- 
fourth weeks of life (Journal officiel, No. 86, 11 April 1995, p. 
5687). All of these are summarized in International Digest of 
Health Legislation, Vol. 46, No. 3, 1995, pp. 332-333. 


GABON. Order No. 493/MSPP/IGSP/SLRS of 30 April 1993 
of the Ministry of Public Health and Population creating a pilot 
committee for the promotion of the initiative for baby-friendly 
hospitals in Gabon. (Joumal Officiel de la République 
Gabonaise, Nos. 17-18, 18 March 1993, pp. 169-170.) 


This Decree creates a pilot committee within the context of the 
implementation of the initiative for baby-friendly hospitals in 
Gabon. The committee is comprised of representatives of 
various governmental and international agencies and has the 
following objectives: a) to work on the formulation of a national 
policy with respect to the promotion and protection of breast- 
feeding, in collaboration with the Ministry of Guardianship 
(Ministére de tutelley, b) to assist the national coordinator of the 
agency responsible for the application of the plan of action for 
the promotion of breast-feeding; c) to assist in the training of 
health personnel involved in breast-feeding, d) to ensure the 
application of national legislation on the marketmg of breast- 
milk substitutes €) to ensure the application of the ten 


conditions for the success of breast-feeding in the traming of 
public, quasi-public, and private health personnel, and f) to 
guide the decisions of the mutisectoral committee for the 
promotion of breast-feeding. Further provisions of the Decree 
deal with the president, meetings, and voting procedures of the 
committee and the functions of committee members. 


GERMANY. Law of 10 October 1994 on the advertising of 
infant formulae and follow-on formulae - the Infant Food 
Advertising Law. (Bundesgesetzblatt, Part I, No. 69, 13 October 
1994, p. 2846, as reproduced in  Sammeiblatt fir 
Rechtsvorschrifien des Bundes und der Lander, No. 45, 11 
November 1994, pp. 3448-3449, as summarized, in part, in 
International Digest of Health Legislation, Vol. 46, No. 2, 1995, 
pp. 208-209, and Ewropean Current Law, January 1995, Item 
No. 35, p. 16.) 


This Law implements Articles 7-9 of European Commission 
Directive 91/321/EEC of 14 May 1991 and, in essence, 

the provisions of, respectively, Articles 9 (Labelling) 
and 4 (Information and education) of the International Code of 
Marketing of Breast-milk Substitutes. Among other things, the 
Law prohibits the advertising of these foods without giving the 
necessary information on the use of these substances or with the 
intention of persusding women not to breast-feed or by the 
following: using certain terms suggesting special properties of 
the baby food normally only contained in mothers milk, 
advertising products not conforming with the rules set out in the 
Annex; publicizing products in certain listed magazines; making 
non-specific clanms or scientifically incorrect statements or using 
pictures of babies or other images idealizing the quality of the 
products, omitting references on the preferability of breast- 
feeding over the use of baby food; and enticing customers to buy 
these products by free distribution of the products. The Law also 
contains restrictions applicable to any written or audiovisual 
materials issued for providing information to and training young 
mothers, as well as penal provisions. 


GHANA. The Criminal Code (Amendment) Act, 1994 (Act No. 
484) 4 August 1994. (International Digest of Health 
Legislation, Vol. 47, No. 1, 1996, pp. 30-31.) 


This Act amends Ghana's Criminal Code to insert a Section 
69A (female circumcision), which reads as follows: 


"69A (1) Whoever excises, infibulates or otherwise mutilates the 
whole or any part of the labia minora, labia majora and the 
clitoris of another person commits an offence and shall be guilty 
of a second degree felony and liable on conviction to 
imprisonment of not less than three years. 


(2) For the purposes of this section 'excise' means to remove the 
prepuce, the clitoris and all or part of the labia minora; 
infibulate' includes excision and the additional removal of the 
labia majora." 
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IRELAND. Stillbirths Registration Act, 1994, 23 February 
1994. (Irish Current Law Statutes Annotated, Release 37, April 
1994, pp. 1[1H4].) 


This Act applies in relation to a child born in Ireland 

500 grammes or more or having a gestational age of twenty-four 
weeks or more who shows no sign of life. It requires such a 
child to be registered in a special register separate from that for 
other births. Registration may be made by either the father or 
mother of the child or by the hospital or medical practitioner 
involved. In either case, registration must be accompanied by a 
medical certificate signed by the medical practitioner. 
Registration must include the date and place of birth of the 
child, its sex, weight, gestational age, and forename and 
surname, the mother and father's forename and surname, address 
and occupation, and any former surname; the date of 
registration; and the signature, qualification, and address of the 
persons making the registration. If a medical practitioner is not 
fully satisfied that the birth was a stillbirth, he or she is to refer 
the matter to a coroner for determination, Further provisions of 
the Act deal with notifications and registration of stillbirths 
occurring before the commencement of the Act, alteration of 
registration entries, offences and penalties, fees, and forms, 
among cther things. 


ITALY. LIGURIA. Regional Law No. 24 of 6 April 1995 on 
protection of pregnancy, birth, and the newborn. (Bollettino 
Ufficiale della Liguria, No. 9, 26 April 1995, as reproduced in 
La Legislazione Italiana, Vol. 52, Part 3, 1995, pp. 1392-1395.) 


This Law, approved by the Government of the Italian region of 
Liguria, is designed to reorganize maternal-child health 
activities, with particular reference to the promotion of actions 
to give value to and maintain the natural and human dimensions 
of childbirth and to safeguard the psychological and social 
components associated with it. To this end, the following are 
objectives: a) to promote freedom of choice as to the place of 
childbirth and in methods used, as well as information for the 

greatest understanding of the event, in order to achieve the best 
conditions for the physical aspects of childbirth, b) within 
training programmes for health personnel, to promote the 
preparation of qualified personnel knowledgeable in the 
practices of countries in the European Union and other countries 
outside of Europe, in order to reduce risk factors and adjust 
methods of care in pregnancy, childbirth, and the period after 
birth to the standards of the World Health Organization, c) 
within the framework of hospital reorganization, to determine 
locales and units suitable for childbirth, with particular 
reference to the provisions of Article 6(2) of Regional Law No. 
19 of 12 April 1994 (regulations on the prevention of handicaps 
and the rehabilitation and social integration of handicapped 
persons); d) to limit the period of post-partum hospitalization to 
that strictly necessary, and e) to ensure that infants hospitalized 
during the period of childbirth maintain continuity of family ties 
and ensure that parents receive up-to-date information on the 
state of health of these children, with particular reference to 
standards used for the prevention of psychological disturbances. 
Further provisions of the Law deal with instructions to be issued 
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to implement the Law, assistance for pregnancy, childbirth. and 
development, socio-health assistance provided to the famil unit 
at home, home birth; reorganization of existing systems, 
EE 
regional health service, educational courses in preparatier for 
childbirth; training and re-qualification of personnel, acnual 
reports, and financing, among other things. 


NOTE: On 14 April 1995, the region of Basilicata erscted 
Regional Law No. 51, which sets forth rules for the prevection 
of cervical, vaginal, and breast neoplasms. See BoMtino 
Ufficiale della Basilicata, No. 28, 19 April 1995, as repored in 
La Legislaxione Italiana, Vol. 52, Part Ill, 1995, p. 1193. 


LUXEMBOURG. Law of 31 July 1995. (Mémorial, Jcinal 
officiel du Grand-Duché de Luxembourg, Part A, No. & 23 
August 1995, pp. 1713-1715.) 


This Law amends the Law of 20 June 1977, as amended. with 
respect to the systematic medical control of pregnant womer and 
young children. Among other things, it provides as follows: a) 
to receive the prenatal allowance, a pregnant woman musi iave 
five medical examinations and one dental examination curing 
the course of pregnancy, b) to receive the birth allowarce, a 
mother must have one examination to verify whether her kcalth 
has been affected by her pregnancy, c) to receive the pos atal 
allowance, the parent or guardian with custody over the ahild 
must have the child examined six times within the two wears 
following birth; and d) the birth of a viable child entitles the 
parents to the three above-mentioned allowances, which, as a 
group, are denominated the birth allowance. The Law sets ‘orth 
residence requirements with respect to the right to receive the 
three allowances and exceptions to these requirement: and 
designates the parent who is entitled to receive each allovence. 
The Law also amends provisions of the Law of 30 April 980 
with respect to maternity allowances. It provides as follows: a) 
all pregnant women and women in confinement have a rizst to 
receive maternity allowances as long as they had their -gal 
domicile in Luxembourg at the moment at which they became 
eligible to receive the allowances, as provided for in Articl=2 of 
the Law of 30 April 1980; b) in the case of the adoptior of a 
child not yet admitted to the first year of primary educatio the 
maternity allowance will be provided for eight weeks folleving 
the transcription of the adoption decree in the civil satus 
register, so long as the allowance has not been provided mader 
Article 6 of the Law of 30 April 1980; the same domicile 
requirements as above are applicable, and c) without pre-udice 
to the provisions of Article 26 of the Law of 19 June E285, 
maternity benefits may be given over or seized to cover th=cost 
of delivery. 


NOTE: A Grand-Duchy Regulation of 23 December 1993. sets 
forth the set prices for childbirth services under Article 2€; 3) of 
the Social Insurance Code, as modified by the Law of 27 July 
1992. See Mémorial, Journal Officiel du Grand-Ducz= de 
Luxembourg, Part A, No. 107, 31 December 1993, pp. 2316- 
2317. 


MEXICO. Internal Regulations of 24 December 1992 of the 
Ministry of Health. (Diario Oficial de la Federación, Vol. 471, 
No. 22, 31 December 1992, pp. 10-36, 45.) 


of the Secretariat of Health of Mexico. Among the Directorates 
of the Secretariat are the General Directorate for Maternal-Child 
Health Care and the General Directorate for Family Planning. 
The following are the responsibilities of the General Directorate 
for Maternal-Child Health Care: a) to formulate and propose 
policies, strategies, programmes, and systems relating to 
maternal-child health care, without prejudice to the 
responsibilities that other departments have in this field; b) to 
determine and analyse the state of maternal-child health of the 
population and strive to attain a good state of that health; c) to 
investigate the health problems of the matemal-child population 
in order to increase understanding on the causes of these 
problems and on the techniques to prevent and remedy them and 
provide effective attention to them; d) to formulate and issue 
official rules for the country on maternal-child health and to 
ensure compliance with them; e) to promote the preparation, 


with the competent administrative bodies, f) to define criteria 
for the operational evaluation of state maternalchild health 
programmes, g) to participate in the integration of programmes 
to disseminate information on the risks and dangers to maternal- 
child health, as well as to promote measures to encourage the 
participation of the community in this area; h) to provide advice 
on maternal-child health programmes and activities that are 
developed in the Secretariat, in coordination with the competent 
administrative bodies, and i) to promote the coordination of 
activities that are carried out in the field of maternal-child health 
care by the public, social, and private sectors. 


The General Directorate of Family Planning has the following 
responsibilities: a) to formulate and promote family planning 
policies and strategies, without prejudice to the responsibilities 
that other departments or bodies have in this area; b) in 
conformity with the applicable provisions, to formulate and 
issue the official rules of the country in the area of family 
planning and to ensure compliance with them; c) to design, 
organize, and supervise the family planning programmes of the 


planning 

of this sector, e) to promote, coordinate, and carry out research 
in family planning matters, f) to coordinate, supervise, and 
evaluate the provision of family planning services in public and 
private institutions, g) to support the participation of the 
Secretariat in the National Population Council; h) to oversee the - 
and preparation of family planning service providers, in 
coordination with the competent administrative agencies, i) to 
promote and coordinate training, preparation, and continuing 
education directed at personnel who provide family planning 
services, in coordination with the competent administrative 
agencies, and j) to participate in the definition of technical 


materials used by the mass media and directed at the public in 
general. 


MEXICO. Official Mexican Regulations No. NOM-014-SSA2- 
1994 of 26 April 1994 of the Secretatiat of Health on the 
prevention, treatment, and control of cervical and breast cancer 
within primary care. (Diario Oficial de la Federación, Patt 2, 
Vol. 496, No. 11, 16 January 1995, pp. 1-11.) 


The objective of these Regulations is to make uniform the 
principles, policies, strategies, and operational criteria for the 
prevention, detection, and treatment of cervical and breast 
cancer. Observance of the Regulations is mandatory for all 
health personnel and health centres in the public, social, and 
Regulations contain provisions on documents to be referred to in 
the correct application of the Regulations, definitions of terms, 
classification of kinds of cancer, means of prevention, means of 
controlling cancer, parameters for the evaluation of the 
prevention and detection of cancer, provision of services, and 
conformity with international recommendations, among other 
things. The Regulations provide that preventive care for the 
detection of cancer and clinical breast examinations, with 
instructions on self-testing, are free m official health 
establishments that are part of the National Health System. 


MEXICO. Official Mexican Regulations No. NOM-009-SSA2- 
1993 of 10 August 1994 to promote school health. (Diario 
Oficial de la Federación, Vol. 493, No. 1, 3 October 1994, pp. 
34-40.) 


The objective of these Regulations is to establish activities, 
criteria, and strategies for health personnel in promoting the 
health of students m Mexico. The Regulations are applicable to 
all health care establishments in the public, social, and private 
sectors that develop and carry out activities to promote the 
health of students m the basic level of the National Education 
System. Basic activities to be undertaken include the following: 
8) health education, including information on sexually 
transmitted diseases (and agents and situations of risk), 
malnutrition, infectious diseases, immunizations, the right to 
health protection, and the healthy, responsible, and safe exercise 
of sexuality, b) preventive activities, including immunization of 
students and the detection of risk factors relating to lifestyles, 
drug use, and the mental and physical abuse of minors, c) early 
detection of injury, including daily observation to detect child 
abuse, malnutrition, and drug use, and the promotion of annual 
medical examinations, and d) rehabilitation. Support activities 
to be undertaken include the following: planning, training, and 
educational communication (i.e., the provision of information). 
Social participation activities include the following: promotion 
of the involvement of government agencies at all levels and 
society m general, and organization of the activities of these 
participants. 
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MEXICO. Official Regulations No. NOM-007-SSA2-1993 of 
31 October 1994 of the Secretariat of Health on care for women 
during pregnancy, childbirth and the period following childbirth 
and for the recently born and criteria and proceedings for the 
provision of services. (Diario Oficial de la Federación, Vol. 
496, No. 5, 6 January 1995, pp. 19-38.) 


These Regulations have the objective of establishing criteria 
for caring for and overseeing the health of women during 


abnormalities. They must be observed by all health personnel in 
health institutions in the public, social, and private sectors at the 
national level that provide care for women during these periods 
and for the newly born The Regulations contain detailed 
provisions on care during pregnancy (including specific 
activities to be carried out for prenatal management) the 
prevention of low-weight births, care during childbirth, care 
during the period after childbirth, care for the newly born, the 
protection and promotion of breast-feeding, management of 
children with low weight at birth, prevention of mental 
retardation caused by congenital hypothyroidism, promotion of 
maternal-child health, and registers recording the care provided. 
Among the general rules set forth in the Regulations are the 
following: a) care for mothers with obstetrical emergencies 
should be given priority in health institutions in the public, 
social, or private sectors, once the immediate problem has been 
resolved the mother should be referred to the 

institution, so long as the lives of the mother and the newly born 
child are not endangered; b) in the course of providing care for 
mothers during pregnancy and childbirth, the prescription and 
use of drugs should be closely supervised and their risks and 
benefits evaluated; c) care for mothers in the above periods and 
for the newly born should be provided with quality and warmth; 
d) institutions providing care should give pregnant women 
perinatal health booklets containing information on their care; 
and e) all medical institutions of the second level providing 
obstetrical care should set up and operate a Committee for 
Studies on Maternal Mortality and a Group for Studies on 
Perinatal Mortality. 


NETHERLANDS. Law of 17 November 1994 amending the 
Civil Code and other legislation in connection with the 
incorporation of provisions concerning the contract to provide 
medical treatment (Staatsblad van het Koninkrijk der 
Nederlanden, No. 837, 1994, as translated in International 
Digest of Health Legislation, Vol. 47, No. 2, 1996, pp. 189- 
193.) 


Among other things, this Law provides that a minor in the 
Netherlands who has attained the age of sixteen shall be 
competent both to enter into a treatment contract and to act in 
law in matters directly connected with the agreement. If a 
patient has not yet reached the age of sixteen, but is over twelve, 
the consent of the minor's parents or guardian shall be required. 
The procedure may be carried out without this consent if it is 
manifestly necessary in order to avoid serious harm to the 
patient or if the patient, after careful consideration, still wishes 
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the procedure to be carried out after consent has been recused. 
Further provisions of the Law deal with consent to medical 
procedures by persons over the age of sixteen who æ= not 
deemed capable of consent Both sets of provisioa are 
reproduced in the Appendix to this volume under Section *70. 


NEW ZEALAND. Health Amendment Act 1994 (Act Nc. 37 of 
1994), 1 July 1994. 


Among other things, this Act amends New Zealand's —ealth 
Act 1956 to modify the purposes for which regulations reiting 
to the National Cervical Screening Register may be 1aade. 
These purposes now include the following: a) regulating z-cess 
to the register by persons studying cancer, b) prohibitinz the 
disclosure of information that relates to any class or claeszs of 
women specified in the regulations, including prohibitio; the 
disclosure of such information without the approval et any 
person or group of persons or body or organization specizx-d in 
the regulations; c) specifying the obligations of the persar who 
maintains the register to women named in the regisf; d) 
regulating the use, disclosure, and publication of inforrrstion 
from the register, e) prohibiting the use, disclosure, and 
publication of information from the register wher- the 
information relates to any class or classes of women specictd in 
the regulations, including prohibiting the use, disclosure and 
publication of such information without the approval ci. any 
person or group of persons or body or organization specili-d in 
the regulations, and f) providing for the establistment, 
appointment, procedures, and powers of any person or greip of 
persons or body or organization established to make decisions 
relating to the matters referred to in paragraph e) above. 


NIGER. Order No. 00154/MSP of 29 December 1994 «3 the 
organization and functions of the Directorxe of 
Health. (Journal Officiel de la République du Niger, Nc. 3, 1 
February 1995, pp. 165-169, as summarized in Internafonal 
Digest of Health Legislation, Vol. 47, No. 2, 1996, pp 143 
145.) 


This Order sets forth the organization and functions > the 
Departmental Directorate of Health of the Niger. Amon; the 
divisions of the Directorate is the Family Health Service, hich 
is responsible for the following: a) participating æt the 
departmental level in the formulation, implemen:zion, 
monitoring, and evaluation of national policy with regard to 
family health and family planning; b) coordinating child scrzival 
activities (the control of malaria, diarrhea, and acute respiaritory 
infections, and the promotion of nutrition}, c) organizi and 
ensuring the in-service training and retraining of personr d; d) 
ensuring the implementation, monitoring, and evaluation cf all 
child survival and family planning programmes, e) encou-sging 
cooperation between modern medicine end tbe trad-tonal 
pharmacopoeia and medicine, f) ensuring the plaaaing, 
implementation, monitoring, and evaluation of act"ities 
concerning maternity without risk, family planning, the c—1itrol 
of diarrheal diseases, the control of malaria, and the conu» of 
respiratory infections, g) participating m studies and research 


concerning maternity, child survival, and nutrition; h) ensuring 
the planning, implementation, monitoring, and evaluation of 
activities concerning food and nutrition; i) participating in the 
organization and running of workshops concerned with the 
programmes for which it is responsible, j) participating in 
nutritional monitoring at the departmental level; k) participating 
in studies and research concerning maternity without risk, 
family planning, and infant health; 1) participating in the 
supervision of health districts, m) participating in research 
activities, n) participating in the in-service training of personnel; 
0) evaluating the performance of personnel; and p) drawing up a 
six-monthly progress report. 


NORWAY. Law No. 74 of 15 December 1995 prohibiting 
female genital mutilation. (Norsk Lovtidend, Part 1, No. 25, 9 
January 1996, pp. 1619-1620, as translated in International 
Digest of Health Legislation, Vol. 47, No. 2, 1996, p. 173.) 


Sectian 1 of this Law reads as follows: 


"l. Any person who intentionally performs an intervention on a 
woman's sexual] organs, thereby damaging those organs or 
causing them to undergo permanent changes, shall be convicted 
of sexual mutilation The penalty imposed shall be 
imprisonment for a maximum period of three years, or six years 
if the intervention results in disease or an incapacity to work of 
more than two weeks' duration or if the intervention is the cause 
of an iucurable deformation, defect, or injury, and imprisonment 
for a maximum period of eight years if the intervention resuits in 
death or considerable damage to the body or health of the person 
concerned. 


Assisting in such activities shall be punishable in the same 
manner. 


The reconstruction of a sexual mutilation shall be punished in 
the manner described in the first paragraph. Consent shall not 
be a ground for exemption from sanctions." 


PANAMA. Law No. 35 of 6 July 1995 establishing the 
Programme for the Distribution of & Glass of Milk and 
Nutritious Bread or Nutritionally Enriched Cream in all official 
pre-school and primary education centres in the country. 
(Gaceta Oficial, Organo del Estado, Vol. 92, No. 22823, 11 
July 1995, pp. 66-68.) 


The fundamental objective of this Law is to guarantee that the 
school population of Panama attending official pre-school and 
primary education centres has access to a light daily snack to 
supplement its family diet so as to achieve the welfare of the 
students and better scholastic performance To this end, the 
Law establishes a free and permanent Programme during school 
for the distribution of a minimum of eight ounces of grade A or 
B milk with nutritionally improved bread or nutritionally 
enriched cream or a substitute of equal or better nutritional 
value to all students attending the above-mentioned education 
centres. This Programme shall under no circumstances be 


suspended during the period of school and shall be implemented 
gradually during a period of four years. Food used in the 
Programme is to be acquired from the country's productive sector 
and manufactured with the countrys products. Further 
provisions of the Law deal with the amounts of bread or cream 
ee a 
for coordinating the Programme, government financing of the 
Programme, and the packaging of milk for the Programme, 
among other things. 


PANAMA. Law No. 50 of 23 November 1995 protecting and 


breast-feeding. (Gaceta Oficial, Organo del Estado, 
Vol. 91, No. 22919, 27 November 1995, pp. 1-13.) 


The objective of this Law is to promote and protect breast- 
feeding, principally through education, m a form that ensures 
safe and efficient nutrition for the infant and the most complete 
physical, mental, and social welfare of the infant and mother. 
The Law requires institutions of the health system and other 
ministries and agencies to promote the adoption of the exclusive 
practice of breast-feeding during the first six months of life and 
to recommend the continuance of breast-feeding until the 
twenty-fourth month, with supplemental nourishment. All 
mothers are to be mformed of the benefits of exclusive breast- 
feeding, and it shall be their responsibility to breast-feed their 
infants during the first six months of life. If, for whatever 
reason, a mother is unable to assume this responsibility, she 
must be informed by a health professional of an adequate and 
safe form of providing her infant nourishment, in accordance 
with the rules for care established by the Ministry of Health. 
The Law creates the National Commission for the Promotion of 
Breast-Feeding, under the Ministry of Health. The duties of the 
Commission are as follows: a) to promote breast-feeding through 
formal and non-formal education; b) to promote practices to 
support breast-feeding, c) to analyze and recommend 
organizational and legal measures for the promotion and 
protection of breast-feeding, d) with the participation of relevant 
sectors, to review regulations on breast-feeding, ¢) to provide 
guidance for working mothers to facilitate breast-feeding in the 
workplace; f) to communicate the advantages of breast-feeding 
to different population groups and to create awareness in 
professional and technical personnel involved in the care of 
mothers and breast-feeding infants, g) to increase the 
participation of organized community groups in the promotion of 
the practice of breast-feeding; and h) to ensure the 
implementation of this Law and its regulations. Further 
provisions of the Law set forth the duties of health workers, 
prohibit health workers from receiving gifts or benefits from the 
manufacturer or distributor of infant formula, require health 
authorities to establish educational programmes for all pregnant 
women on the advantages of breast-feeding, require information 
on breast-feeding to be included in educational study plans at 
the various levels of education, set forth requirements for the 
content of information distributed on breast-feeding, prohibit the 
promotion of infant formula to the public, prohibit the donation 
of infant formula, require working mothers to be provided 
facilities for extracting milk and conserving it until the end of 
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the work day, and set forth information to be included with 
infant formula, supplementary nourishment, and baby bottles. 


PERU. Ministerial Resolution No. 559-94-SDA/DM of 14 
November 1994 of the Ministry of Health creating the Special 
Unit of "Project 2000,” for the purpose of improving the state of 
health of children under three years old and women of fertile 
age. (El Peruano, 7 December 1994, as reproduced in Normas 
Legales, Revista de Legislación y Jurisprudencia, Vol. 223, 
December 1994, Item No. 45, pp. 51-52.) 


This Resolution provides that the Special Unit of Peru's 
"Project 2000" has responsibility for the technical and 
programmatic management of the administration of ecanomic, 
financial, and logistical resources and for the supervision, 
monitoring, and control of "Project 2000." "Project 2000," 
which has funding of $60 million, has the objective of improving 
the state of health of children under three years old and of 
women of fertile age and of supporting maternal-child health 
programmes. Provisions of the Resolution deal with the general 
and specific functions and finances of the Unit, among other 
things. 


NOTE: Ministerial Resolution No. 709-94-SA/DM of 26 
December 1994 of the Ministry of Health approves Technical- 
Administrative Rules for the Integral Care of Maternal-Perinatal 
Health. The text of the Rules is not published with the 
Resolution. See El Peruano, Vol. 223, December 1994, Item 
No. 233, p. 263. 


Ministerial Resolution No. 453-95-SA/DM of 20 June 1995 of 
the Ministry of Health approves Rules on the Control of 
Diseases that Can Be Prevented by Immunization. The Rules 
are directed at the immunization of children under five years old 
and must be applied by the Health Sector of the country. See El 
Perwano, 28 June 1995, as reproduced in Normas Legales, 
Revista de Legislación y Jurisprudencia, Vol. 229, June 1995, 
Item No. 202, pp. 363-364. 


Edict No. 221 of the city of Lima exempts from the payment of 
fees for the use of municipal health services children and vouth 
who participate in the National Programme for the Integral 
Promotion of Working Minors and Street Children, managed by 
the Naticnal Institute of Family Welfare. See El Peruano, Vol. 
232, September 1995, Item No. 131, pp. 150-151. 


PHILIPPINES. Republic Act No. 7846 of 30 December 1994, 
An Act requiring compulsory immunization against hepatitis-B 
for infants and children below eight (8) years old, amending for 
the purpose Presidential Decree No. 996, and 

funds therefor. (Official Gazette, Vol. 91, No. 13, 27 March 
1995, p. 1843, as summarized in International Digest of Health 
Legislation, Vol. 47, No. 3, 1996, pp. 324-325.) 


This Act amends Section 2 of Presidential Decree No. 996 of 
16 September 1976 to read as follows: 
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"2. Scope. Basic immunization services shall include: a) BCG 


against rubella: f) immunization against hepatitis-B; g) such 
other basic immumization services for infants and children below 
eight years of age as determined by the Secretary of HealtL in a 
department circular: provided that newborn infants of women 
with hepatitis-B shall be given immunization against hepattis-B 
within twenty-four (24) hours after birth." 


NOTE: Proclamation No. 311 of 14 December 1993 proc nims 
the adoption of the 1993-1998 Philippine Plan of Actia for 

Nutrition, which is described by the Proclamation es "the 
a Ed ni 
as an important element for international competitiveness, 
people empowerment and human development" See O,'icial 
Gazette, Vol. 90, No. 5, 31 January 1994, pp. 655-656. Th= text 
of the Plan is not published with the Proclamation. 


SENEGAL. Ministerial Order No. 005969/MSAS/MCA »f 25 
July 1994 of the Ministry of Health and Social Welfzr- and 
Ministry of Trades and Crafts prescribing conditions fcr the 
marketing of breast-milk substitutes. (International Dig-st of 
Health Legislation, Vol. 46, No. 1, 1995, p. 70.) 


This Order has been made jointly by the Minister of Eealth 
and Social Welfare and the Minister of Trades and Crects of 
Senegal. Section 1 provides that its provisions apply © the 


associated with marketing (including all forms of promotion, 
distribution, sales, and advertising). Sections 3 and 4 -ead as 


follows: 


"3. The following shall be prohibited in health units und-r the 
jurisdiction of the Ministry of Health and Social Welfar: any 
form of free distribution or promotional sales of breas—muilk 
substitutes, any form of advertising for these products, ard any 
representation of a baby, or other illustrations likely to idealize 
the feeding of infants with breast-milk substitutes. 


4. The containers or packages containing brezs-milk 
substitutes, and legends, information, or symbols, whether >r not 
they appear on the same packages, must conform t» the 
provisions of Sections 6 and 7 of Decree No. 68-507 of ^ May 
1968 regulating the control of products intended for use a. food 
or as feeding stuffs." 


Sections 6-7 of the Decree contain penal provisions. 


SWITZERLAND. Amendment of 8 March 1994 to Or-tmance 
No. 9 of the Federal Department of the Interior on certain 
diagnostic and therapeutic measures paid for by recognized 
health insurers. (Recueil officiel des lois fédérales, 15%, pp. 
743-764.) 


This Ordinance provides that the following will be paid for by 
recognized health insurers: a) ultrasound diagnosis in matters of 
obstetrics and gynaecology, b) ultrasound tests during pregnancy 
in cases of suspected pathological condition (not as a routine 
measure during a pregnancy without complications) c) 
sterilization of an adult patient during the course of medical 
treatment if & pregnancy would put the life of the patient in 
danger or would affect her health in a permanent manner and if 
no other method of contraception. can be used because of 
medical reasons; d) sterilization of the patient's husband if a 
sterilization proves to be impossible for the wife or the spouses 
do not want her to be sterilized; e) HIV tests during pregnancy if 
the treating physician believes that the patient is at risk of HIV 
infection, the patient gives consent to the test, and the test is 
carried out in conformity with rules of the Federal Office of 
Public Health; f) laser treatment of cervical cancer, g) 
amniocentesis if there is a genetic risk or the patient is thirty- 
five years old or more; and h) prenatal examinations with the 
"Monitor" machine. Health insurers will not pay for artificial 
insemination, in vitro fertilization, or embryo transfer. 


NOTE: An Ordinance of 29 September 1995 of the Federal 
Department of the Interior sets forth obligatory health insurance 
payments that will be made for care in case of illness. Among 
preventive procedures that will be paid for are the following: a) 
eight examinations for pre-school children; b) screening of the 
newborn for various diseases, c) gynaecological examinations 
cvery three years in addition to the two annual 
examinations, d) HIV tests and hepatitis B tests for the nursing 
infants of seropositive mothers and for other persons who have 
been exposed; e) immunization for various diseases for children 
under the age of sixteen, as well as immunization for rubella for 
women who have not been immunized; and f) mammography 
examinations in cases in which a mother, sister, or daughter has 
cancer. The Ordinance also provides that the following will be 
paid for: a) examinations during pregnancy, b) ultrasound tests 
(in case of pregnancy at risky; c) amniocentesis (for women over 
thirty-five or under thirty-five who present a comparable risk), 
d) post-partum examinations, e) a course in preparation for 
childbirth; and f) advice on nursmg the newly born. 


SWITZERLAND. Ordinance of | March 1995 on foodstuffs. 
(Recueil officiel des lois fédérales, 1995, pp. 1491-1642.) 


This Ordinance sets forth the comprehensive regulation of 
foodstuffs in Switzerland. Among other things, it establishes 
standards that must be met by infant formula, follow-on formula, 
and other foods for infants and young children (Articles 182- 
183). The Ordinance defines "formula" as foodstuffs for infants 
during the first four to six months of life, and "follow-on 
formula" as foodstuffs for infants after the fourth month of life. 
Formula must have the composition set forth in Annex 2 to the 
Ordinance and must be ready for consumption after the addition 
of drinking water. After its manufacture, no additives may be 
added other than the nutritive substances set forth in Annex 3 to 
the Ordinance. Follow-on formula must have a composition as 
set forth in Annex 4 to the Ordinance (other ingredients may be 
included if it is scientifically proved that they aid the feeding of 


míants over four months old) After its manufacture, no 
additives may be added other than those set forth in Annex 3. 
Further provisions of the Ordinance dealing with formula and 
follow-on formula relate to packaging and labelling of these 
products. Labels for formula must contain the statement that 
breast milk is superior to formula and the recommendation that 
the product be used only upon the advice of specialists. Labels 
for follow-on formula must contain the statement that the 
product is only one element of a diverse diet and must not be 
used as a substitute for maternal milk during the first four 
months of life. Annex 5 to the Ordinance sets forth the only 
Statements about the composition of formula and follow-on 
formula that may be included on the labelling of these products. 
foods for infants and young children. 


TUNISIA. Decree No. 940534 of 28 February 1994 on 
measures to be adopted in teaching establishments, créches, 
kindergartens, and koutteb for the prevention of infectious 
diseases. (Journal Officiel de la République Tunisienne, No. 23, 
25 March 1994, pp. 507-510, as summarized in International 
Digest of Health Legislation, Vol. 45, No. 4, 1994, pp. 487- 
488.) 


This Decree has been made m pursuance of Law No. 92-17 of 
27 July 1991 on communicable diseases and all earlier 
contrary provisions, including the Order of 27 January 1951. 
Section 1 provides that measures for the temporary exclusion of 
pupils and staff suffering from infectious diseases from the 
establishments referred to in the title may be adopted, in 
accordance with the provisions set forth in Annex. 2. Section 2 
indicates that the table included in the Annex determines the 
measures to be taken in the event that an infectious disease is 
diagnosed in a pupil or staff member of the above-mentioned 
establishments or a family member living in the household. 
Thus, the table indicates that, m the event of HIV infection, no 
exclusion measures must be adopted, although the associates of 
the person concemed must be educated as to the methods of 
transmission of HIV and preventative measures. Cases of 
syphilis and gonorrhea also call for no exclusion measures to be 
adopted; however, epidemiological investigation is to be carried 
out and the sexual partner or partners of the mfected student are 
to be examined. 


NOTE: Koutteb covers primary schools for Islamic instruction. 


UNITED STATES OF AMERICA NIH Guidelines of 9 
March 1994 on the Inclusion of Women and Minorities as 
Subjects m Clmical Research. (Federal Register, Vol. 59, No. 
59, 28 March 1994, pp. 14508-14513.) 


These Guidelines, issued by the National Institutes of Health 
(NIH) of the United States, deal with the inclusion of women 
and members of minority groups and their sub-populations in 
Clinical research is defined by the Guidelines as NIH-supported 
biomedical and behavioural research involving human subjects. 
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The Guidelines supersede and strengthen the previous policies 
on this topic. They continue 1990 Guidelines with three major 
additions. NJH must a) ensure that women and members of 
minorities be included in all human subject research; b) for 
Phase MI clinical trials, ensure that women and minorities are 
included so that valid analyses of differences in intervention 
effects can be accomplished; not allow cost as an acceptable 
reason for excluding these groups; and initiate programmes and 
support for outreach efforts to recruit these groups; and c) ensure 
that all future NiH-supported biomedical and behavioural 
research involving human subjects will be carried out in a 
manner sufficient to elicit mformation about individuals of both 
genders and of diverse racial and ethnic groups and, in the case 
of clinical trials, to examine differential effects m such groups. 


NOTE: On 8 September 1995, the Department of Health and 
Human Services issued a Notice announcing a similar policy 
with respect to externally awarded research funded by the 
Centers for Disease Control and Prevention and the Agency for 
Toxic Substances and Disease Registry. See Federal Register, 
Vol. 60, 15 September 1995, pp. 47947-47951. 


UNITED STATES OF AMERICA. Quality Standards and 
Certification Requirements of 29 September 1994 of the Food 
and Drug Administration of the Department of Health and 
Human Services for y Facilities. (Federal 
Register, Vol. 59, No. 189, 30 September 1994, pp. 49808- 
49834.) 


These Regulations implement the Mammography Quality 
Standards Act of 1992 (Public Law No. 102-539). They set 
forth rules on the Federal certification and inspection 
programme for mammography facilities, regulations and 
standards for accrediting bodies for mammography facilities, and 
standards for mammography equipment, personnel, and 
practices, including quality assurance. They replace two 
previously published interim rales. 


NOTE: On 15 June 1995, the Food and Drug Administration 
issued a Notice on silicone inflatable breast prostheses, 
information for wornen considering saline-filled breast implants, 
and the availability of such information. The Notice announces 
the availability of an information sheet entitled "Information for 
Women Considering Saline-filled Breast Implants" The 
information sheet has the purpose of providing prospective 
patients with information about the possible risks involved with 
such transplants. Sec Federal Register, Vol. 60, No. 137, 18 
July 1995, p. 36639. 


UNITED STATES OF AMERICA. Public Law No. 103-448 
of 2 November 1994, the Healthy Meals for Healthy Americans 
Act of 1994. (United States Statutes at Large, Vol. 108, 1994, 
pp. 4699-4751.) 


This Act amends the Child Nutrition Act of 1966 and the 
National School Lunch Act to promote healthy eating habits for 
children and to extend certain authorities contained in these Act 
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through fiscal year 1998. The Act is designed to do the 
following: a) make funds available for child mutrition 
programmes to remove barriers to the participation o- needy 
children in the school lunch programme, the school breakfast 
programme, the summer food service programme for cardren, 
and the child and adult care food programme under the above 
Acts, b) provide that the Secretary of Agriculture shovld take 


reduce the administrative burden on participating schools and 
other meal providers, and c) provide that the Secretacy of 
Agriculture should, as part of efforts to continue to serve 
nutritious meals to youth in the United States and to educa the 
general public regarding health and nutrition issues, coorcinate 
the nutrition education efforts of all nutrition programmes. 
Amendments made by the Act deal with the following, anong 
other things: purchase of fresh fruit and vegetables, the de ivery 
of commodities and commodity assistance, nutritional ard other 
programme requirements, nutritional requirements releting to 
the provision of milk, use of free and reduced price meal 
eligibility information, automatic eligibility of Head Start 
participants, use of nutrition education and training progremme 
Tesources, assistance for schools choosing to serve ail 
children free lunches or breakfasts, food and nutrition projects, 
the summer food service programme for children, the child and 
adult care food programme, the homeless children nutition 


dietary needs of children with disabilities, a study o- the 
adulteration of juice products sold to school meal programmes, 
the school breakfast programme, state administrative expenses, 
competitive foods of minimal nutritional value, the special 
supplement nutrition programme, the nutrition education 
training programme, consolidation of the school -unch 
programme and school breakfast programme mb a 
comprehensive meal programme, a study on the use of p-ivate 
food establishments and caterers under these two 

and a study of the effect of combining federally donated and 


federally inspected meat or poultry. 


UNITED STATES OF AMERICA. FLORIDA. An Aztof 15 
June 1995 relating to childhood pregnancy prevention. (General 
Acts, Resolutions, and Memorials, 1995, Chapter 95-321, pp. 
2864-2867.) 


This Act creates the Florida Education Now and Babies Later 
(ENABL) programme for children and their families, with the 
goal of reducing the incidence of childhood pregnancies by 
encouraging children to abstain from sexual activities. Further 
goals are increasing the percentage of children graduating from 
school and becoming more productive citizens, reducing the 
number of cocaine babies born; reducing the crime rate among 
these children as they grow up; reducing the rate of school drop- 
-outs, and increasing the basic skills and ability of the ruture 
-workforce. To this end, the programme provides funds to 
community-based local contractors in geographic areas where 
the childhood birth rate is higher than the state average and 


where the children and their families are in greatest need. Core 
services to be offered by the programme include the following: 
a) usc of the age-appropriate education curriculum for 
postponing sexual involvement targeted at boys and girls in 
schools or other community settings, b) strategies to convey and 
reinforce the ENABL message of postponing childhood sexual 
involvement to the affected community, including activities 
promoting awareness and involvement of parents, schools, 
churches, and other community groups or organizations, c) 
developing media linkages to publicize the purposes and goals 
of ENABL; and d) a referral mechanism for children or their 
families who request or need other health or social services. 
This may include, without limitation, referral for alcohol and 


provisions of the Act deal with implementation, public relations, 


NOTE: On 7 June 1995, the state of Connecticut enacted 
legislation establishing a three-year media campaign to prevent 
teen pregnancy, entitled Campaign for Our Children. The 
Campaign is to include the following strategies: 1) delaying 
sexual intercourse among adolescents; 2) promoting pregnancy 
prevention among adolescents, 3) educating male adolescents 
support, 4) promoting communication skills to parents of 
adolescents to assist such parents in educating their children 
about sexual and parenting responsibilities, 5) promoting 
community involvement by adolescents for the purpose of 
building self-esteem and individual skills; and 6) educating the 
community about the offences of sexual assault of a minor, 
pursuant to Sections 53a-70, 53a-71, and 53a-73a of the General 
Statutes. See State of Connecticut Public and Special Acts, 
1995, Public Act No. 95-227, pp. 888-889. 


On 3 August 1995, the state of California enacted legislation 
creating a grant programme until 1 July 2000 for teenage 
pregnancy prevention targeted at pupils in elementary and 
secondary schools. Under the programme, grants are to be 
awarded to local educational agencies based on specific criteria. 
Grant amounts are to be based on the benchmark of $200 per 
youth annually, although each grant amount is to be determined 
based upon the individual programme. No funds are to be used 
for condom distribution. See Legislative Service, 1995, Chapter 
311, 6 p. 


UNITED STATES OF AMERICA. ILLINOIS. Baby Boy 
Doe v. Mother Doe, 5 April 1994, Appellate Court, 1st District. 
(Family Law Reporter, Vol. 20, 1994, pp. 1273-1275.) 


The defendant was a mentally competent pregnant woman 
expectmg her first child who, for religious reasons, refused to 
consent to undergo a Caesarean section. Her physician stated 
that the chances of survival of the child were close to zero if the 
operation was not performed. After being contacted by the 
hospital, the Attorney General instituted proceedings to force the 
defendant to undergo the operation. On an appeal of a decision 
supporting the wishes of the defendant, the Appellate Court held 


that a woman has a state and federal constitutional right to 
refuse medical treatment, even during pregnancy. It stated that a 
woman's rights to privacy, bodily integrity, and religious liberty 
preclude a court from holding her accountable for the 
unintentional infliction of prenatal injuries. It concluded that 
the court should not balance the rights of a fetus agamst those of 
the mother, rather, it should honour her choice to refuse medical 
treatment as invasive and risky as a Caesarean section, even 
though that choice might endanger the fetus. 


UNITED STATES OF AMERICA. INDIANA. Public Law 
No. 141-1994 of 8 March 1994, Act to amend the Indiana Code 


concerning family law. (Acts, 1994, pp. 1798-1799.) 


This Act amends Indiana Code 31-6-4-3.1 to expand the 
definition of a child in need of services to include a child born 
with any amount, including a trace amount, of a controlled 
substance or a ^legend" drug in the child's body. Previously the 
child had to be born addicted with the controlled substance ot 
legend drug. The Act also inserts into the same section of the 
Indiana Code provisions making exceptions to the above 
amendment. These provide that a child is not a child in need of 
services if, during the pregnancy, the child's mother possessed a 
valid prescription for the controlled substance and made a good 
faith attempt to use the controlled substance according to the 
prescription instructions or possessed a valid prescription for the 
legend drug, was not in violation of Indiana Code 16-42-19 (the 
Indiana legend drug act), and made a good faith attempt to use 
the legend drug according to the prescription instructions. 


UNITED STATES OF AMERICA. MARYLAND. Act of 25 
May 1995 concerning Mothers’ and Infants! Health Security, 25 


May 1995. (Laws of the State of Maryland, 1995, Chapter 502, 
pp. 2910-2916.) 


Among other things, this Act adds a Section 19-1305.4 to the 
Annotated Code of Maryland to require utilization reviews of 
services provided under health insurance plans to require that 
hospital services related to maternity and newborn care be in 
accordance with the medical criteria outlined in the most current 
version of the "Guidelines for Perinatal Care" prepared by the 
American Academy of Pediatricians and the American College 
of Obstetricians and Gynecologists. Among these Guidelines is 
a recommended post-partum hospital-stay of forty-eight hours. 
A major purpose of the Act is to prevent phenylketonuria in 
newborns by providing time for adequate testing. 


NOTE: On 28 June 1995, the state of New Jersey enacted 
legislation ‘ne health i plans to de a 
minimum of forty-eight hours of in-patient care following a 
vaginal delivery and a minimum of ni ix hours following a 
Caesarean section. See Acts, 1995, Chapter 138, pp. 733-739. 


On 29 July 1995, the state of North Carolina enacted legislation 
requiring health insurance plans to provide the same coverage as 
that provided by the New Jersey legislation above. See Session 
Laws and Resolutions, 1995, Chapter 517, pp. 1839-1864. 
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On 21 November 1995, the state of Massachusetts enacted 
legislation requiring health insurance plans to provide the same 
coverage as above. See Legislative Service, 1995, Chapter 218, 
5 p. 


On 10 May 1995, the state of Indiana enacted legislation 
newly born children of a subscriber from the moment of birth if 
the pregnancy resulting in the birth was a preexisting condition 
under the policy of contract. See Acts, 1995, Public Law No. 
257-1995, pp. 3820-382]. 


On 24 April 1994, the state of Arizona enacted legislation 
prohibiting insurers from denying a child enrollment under the 
health plan of the child's parent because the child was born out 
of wedlock. See Session Laws, 1994, Chapter 274, pp. 1349- 
1362 


UNITED STATES OF AMERICA. NEW HAMPSHIRE. 
An Act of 8 July 1993 relative to state fees, funds, revenues and 
expenditures. (Session Laws, 1993, p. 36) 


Among other things, this Act establishes rules to provide 
medical assistance coverage to all individuals whose family 
income does not exceed 170 per cent of the federal poverty 
level, including women during pregnancy and during the sixty- 
day period beginning on the last day of pregnancy, infants under 
one year of age, children who have attained one year of age but 
have not attamed six years of age, and children born after 30 
September 1983 who have attained six years of age but have not 
attained nineteen years of age. The coverage is to be provided 
under expanded federal Medicaid options using both stste and 
federal money. Part of the coverage will consist of a newborn 
home-visiting programme whereby a licensed health 
professional makes a home visit to targeted households with 
Medicaid-covered newborns within sixty days after birth to 
encourage families to participate in the Early and Periodic, 
Screening, Diagnosis and Treatment Program, to conduct a 
health screen, better to link the family with primary health care, 
and better to ensure continued Medicaid coverage for the infant 
The coverage is designed to address the fact that at least 30,000 
New Hampshire children lack medical coverage. 


UNITED STATES OF AMERICA. NEW YORK. Nassau 
County Department of Social Services on Behalf of Dante M. v. 
Denise J., 30 November 1995, Court of Appeals. (New York 
Reports, Series 2, Vol. 87, 1995, pp. 73-77.) 


The Nassau County Department of Social Services brought 
child protective proceedings with respect to a child who tested 
positive for cocaine after his birth. The Department based its 
actions on the positive cocaine test results of both the child and 
its mother, as well as further evidence on the child's state of 
health upon birth and the conduct of the mother during her 
pregnancy. On appeal of a lower court finding that the mother 
had neglected her child, the Court of Appeal of New York ruled 
that a test report that shows only a child's positive toxicology for 
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a controlled substance generally does not in and of itself prove 
that the child has been physically mentally, or emotionally 
impaired or is in imminent danger of being impaired for the 
purpose of finding neglect. Nonetheless, the Court uphelc the 
lower court decision, ruling that the test report, along with other 
evidence presented, supported the finding of neglect. It 
concluded that limited supervision by the Department of Social 
Services was warranted. 


NOTE: On 30 November 1994, in Sherriff, Washoe Country, 
Nevada v. Encoe, the Supreme Court of Nevada ruled that a 
statute crmninalizing child endangerment does not apply to a 
pregnant woman's ingestion of illegal substances and the 
resulting transmission of those substances to her child threugh 
between the birth of the child and the severing of the umbilical 
cord. See Pacific Reporter, Series 2, Val. 885, p. 596-599. 


On 2 May 1995, in Reinesto v. Superior Court, the Arizona 
Court of Appeals ruled that the state criminal child abuse stetute 
does not apply to prenatal conduct that harms a fetus, including 
the injection of heroin so as to render the child addicted to 
heroin upon birth. See Family Law Reporter, Vol. 21, 16 May 
1995, p. 1321. 


On 30 June 1995, in In re Appeal in Puna Cty. Juv. Severance 
Action No. 8-120171, the same Court ruled that a woman's 
ingestion of alcohol during her pregnancy, by itself, cannot be 
the basis for a finding of child abuse justifying the terminetion 
of parental rights. It concluded that a fetus is not a "child" for 
the purposes of the parental rights severance statute. See 
Family Law Reporter, Vol. 21, 25 July 1995, p. 1434. 


On 6 October 1995, in Wisconsin ex rel Angela M.W. v. 
Kruzicki, the Wisconsin Court of Appeals ruled that a fetus is a 
"child" within the meaning of the state juvenile code so as to 
allow the state to intervene to protect a viable fetus at risk as a 
result of its mother's drug abuse, even though such intervention, 
by necessity, requires the custody of the pregnant woman. See 
Family Law Reporter, Vol. 21, 24 October 1995, pp. 1588-1589. 


On 22 December 1994, in Collins v. State, the Court of Appeals 
of Texas ruled that the state's injury to a child statute does not 
permit prosecution of a woman for conduct committed during 
pregnancy, including ingestion of cocaine, that causes injury to 
her subsequently born child. See South Western Repo:ter, 
Series 2, Vol. 890, p. 893. 


On 21 February 1994, the Pittsburgh District of the Superior 
Court of Pennsylvania dismissed charges of delivery cf a 
controlled substance, reckless endangerment, and child 
endangerment brought against a woman for allegedly usmg 


drugs during pregnancy. See Reproductive Freedom News, Vol. 
3, No. 5, 11 March 1994, p. 3. 


On 9 March 1995, in In the Matter of the retention of Tanyc P., 
the Supreme Court of New York ruled that a pregnant men-ally 
ill woman with a history of drug abuse cannot be committed 
solely because she is, in the state's view, a danger to her fetus. 


See Reproductive Freedom News, Vol. 4, No. 6, 24 March 1995, 
p. 3. 


Similar cases involving the ingestion of drugs during pregnancy 
resulting in harm to subsequently born children were dismissed 
by trial court judges in Indiana (11 February 1994), Alabama 
(14 August 1995), and Missouri (16 September 1994). See 
Reproductive Freedom News, Vol. 3, No. 4, 25 February 1994, 
p. 4; Vol. 4, No. 16, 15 September 1995, p. 6; and Vol. 3, No. 
16, 23 September 1994, p. 3. 


On 27 March 1995, the Attorney General of Tennessee stated in 
an opinion that the use of cocaine by a pregnant woman cannot 
be considered child abuse or aggravated child abuse under state 
law. See Family Law Reporter, Vol. 21, 16 May 1995, p. 1326. 


UNITED STATES OF AMERICA. NEW YORK. Act of 16 
May 1994 to amend the civil rights law, in relation to granting 
mothers an absolute right to breast feed. (Laws of the State of 
New York, 1994, Chapter 98, p. 2199.) 


This Act adds a new Section 79-e to the civil rights law to 
read as follows: 


"Section 79-e. Right to breast feed. Notwithstanding any other 
provision of law, a mother may breast feed her baby in any 
location, public or private, where the mother is otherwise 
authorized to be, irrespective of whether or not the nipple of the 
mother's breast is covered during or incidental to the breast 


feeding." 


The Act was enacted to promote family values and infant health 
by encouraging breast-feeding. 


NOTE: On 20 May 1994, the state of Florida enacted legislation 
authorizing a facility lawfully providing maternity services or 
newborn infant care to use the designation "baby-friendly" on its 
promotional materials if it establishes a breast-feeding policy 
that complies with at least 80 per cent of the requirements 
developed by the Department of Health and Rehabilitative 
Services in accordance with UNICEF and WHO baby-friendly 
hospital initiatives. The Act also amends other provisions of the 
Florida Statutes relating to maternal and child health services to 
provide that encouragement of breast-feeding is one of the 
responsibilities of the Department and that education and 
onentation for birth centre clients and their families shall 
include encouragement of breast-feeding. See General Acts, 
Resolutions and Memorials, 1994, Chapter 94-217, pp. 1408- 
1412. 


UNITED STATES OF AMERICA. TEXAS. Act of 17 May 
1995 relating to the Maternal and Infant Health Improvement 
Act and to the development of a perinatal health care system. 
(General and Special Laws of the State of Texas, 1995, Chapter 
124, pp. 937-941.) 
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Among other things, this Act amends the Health and Safety 
Code of the state of Texas to create a perinatal health care 
system in order to improve the health of women and children 
during the period beginning before conception and continuing 
through the first year of life. The system is voluntary and is to 
consist of a number of systems within local geographic areas. It 
is designed to reduce unnecessary mortality and morbidity for 
women and infants by promoting health education, providing 
reasonable access to safe and appropriate perinatal services, and 
improving the quality of perinatal care by encouraging optimal 
use of health care personnel. Provisions of the Act deal with the 
duties of government agencies, requirements of local systems, 
and financing, among other things. The Act also enlarges the 
scope of the state health programmes for women and children to 
cover post-partum care, prenatal care, and an enlarged period of 
perinatal care, as defined above. 


NOTE: On 15 June 1995, the state of North Carolina enacted 
legislation creating a birth defects monitoring programme to 
compile, tabulate, and publish information related to the 
incidence and prevention of birth defects. See Session Laws and 
Resolutions, 1995, Chapter 268, pp. 544-546. 


On 13 June 1995, the state of Hawaii enacted legislation 
requiring persons permitted by law to attend a pregnant woman 
to cause a blood specimen from the woman to be tested for 
immunity to rubella, except when the woman does not consent 
or there is documentation that the woman has been tested 
previously for immunity to rubella or has been immunized 
against rubella. The legislation also requires the government to 
furnish each applicant for a marriage licence with information 
on rubella, risks of infection during pregnancy, and how to seek 
testing and immunization. See Session Laws of Hawaii, 1995, 
Act No. 154, pp. 246-247. 


On 25 April 1995, the state of Iowa enacted legislation 
expanding the length of time that a pregnant woman is eligible 
for ambulatory prenatal care assistance under the Medicaid 
programme. See Acts and Joint Resolutions, 1995, Chapter 68, 
pp. 132-134. 


On 29 July 1995, the state of Louisiana enacted legislation 
restricting reimbursement of costs for fertility drugs under the 
Medicaid system. See Acts of the Legislature, 1995, Act No. 
991, pp. 2672-2673. 


On 16 June 1994, the state of Pennsylvania amended its social 
welfare legislation to prohibit payments for any medical 
services, procedures, or drugs related to infertility therapy. The 
legislation also provides that a person who is the victim of 
domestic violence and who is receiving protective services shall 
be eligible for social welfare payments (for a lifetime maximum 
period of nine months). See Laws of the General Assembly of 
the Commonwealth of Pennsylvania, 1994, Act No. 1994-49, pp. 
319-343. 


On 28 April 1994, the state of Colorado enacted legislation to 
provide follow-up care to newborns who test positive for 
metabolic disorders identified through newborn screening 


provided to all newborns in the state. This care is to be financed 
by increasing the newborn screening fee. See Laws, 1994, 
Chapter 157, pp. 833-835. 


URUGUAY. Decree No. 430/994 of 21 September 1994 of the 
Ministry of Public Health establishing required systematic 
testing for hypothyroidism in the newly born. (Diario Cficial, 
Vol. 356, Part A, No. 24143, 30 September 1994, p. 1139.) 


This Decree requires the newly born to be systematically 
tested for hypothyroidism by means of a blood test. All health 
care institutions in the country must report cases of congenital 
hypothyroidism that they have detected to the Department for 
Epidemiological Surveillance of the Ministry of Health. 
Institutions that do not comply with the provisions of this Decree 
are subject to the sanctions established in Decree No. 508/987 of 
8 September 1987. 


NOTE: Decree No. 96/994 of 2 March 1994 of the Ministry of 
Public Health includes an eye examination as a requirement to 
obtain a health booklet for children between the ages of three 
and one half and twelve. Annexed to the Decree are revised 
health booklet forms i ing this additional requirement. 
See Diario Oficial, Vol. 354, Part A, No. 24008, pp. 668-670. 


VIET NAM. Decree of the Prime Minister of 10 June 1994 
issuing Regulations designed to promote breast-feeding, on trade 
in and use of breast-milk substitutes. (International Digest of 
Health Legislation, Vol. 45, No. 4, 1994, p. 507.) 


Major provisions of this Decree are summarized in the 
Appendix to this volume under Section 920. Among other 
things, the Decree prohibits untruthful advertising of breast-milk 
substitutes, the donation of samples of substitutes to mothers or 
family members for promotion of their use, the offering of gifts 
or financial support to health workers for marketing or 
advertising substitutes. The Decree also provides that all 
individuals and organizations have a responsibility to promote 
breast milk and breast-feeding and that employers should create 
conditions for regular prenatal care of women and ensure 
adequate maternity leave and time for breast-feeding. 


940 SEXUALLY TRANSMITTED DISEASES AND 
ACQUIRED IMMUNODEFICIENCY SYNDROME (AIDS) 


UNITED NATIONS. COMMISSION ON HUMAN 
RIGHTS. Resolution 1994/49 of 4 March 1994 on the 
protection of human rights in the context of human immuno- 
deficiency virus (HIV) and acquired immune deficiency 

(International Digest of Health Legislation, Vol. 45, 
No. 3, 1994, p. 406.) 


The text of this Resolution is reproduced in the Appendix to 
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UNITED NATIONS. COMMISSION ON HUMAN 
RIGHTS. Resolution 1995/44 of 3 March 1995 on the 
protection of human rights in the context of human 
immunodeficiency virus (HIV) and acquired immune deficieacy 
syndrome (AIDS). (International Digest of Health Legislation, 
Vol. 46, No. 3, 1995, pp. 393-395.) 


The text of this Resolution is reproduced in the Appendix to 
this volume under Section 940. 


EUROPEAN UNION. Decision No. 1729/95/EC of 19 June 
1995 of the European Parliament on the extension of -he 
"Europe against AIDS" programme. (Official Journal of the 
European Communities, No. I 168, 18 July 1995, pp. 1-6.) 


This Decision extends the "Europe against AIDS" programme 
for two years until 31 December 1995 and provides for -he 
implementation of the 1994-1995 plan of action set out in Anrex 
I to the Decision. The text of the Plan of Action is reproduced in 
the Appendix to this volume under Section 940. It conta.ns 
sections on measures for children and young people, preventzon 
of HIV transmission among particular groups and in particular 
settings (including subsections on travel and tourism, prisoas, 
injecting drug users, women exposed to specific risks of 
infection, vertical transmission of HIV from mothers to children, 
other persons with high-risk lifestyles—e.g., young homosexual 
men and bisexuals, and safety of blood and blood products), 
social and psychological support, gathering of data on 
HIV/AIDS, combatting discrimination against people with HEV 
and AIDS and those close to them, and coordination with other 
programmes related to HIV/AIDS. 


ORGANIZATION OF AFRICAN UNITY. Tunis Declaration 
on AIDS and the Child in Africa, Declaration No. AHG/Ded.1 
(XXX) of 15 June 1994. (African Yearbook of International 
Law, Vol. 3, 1995, pp. 380-382.) 


The text of the Declaration, which was issued by the Heads of 
State and Government, is reproduced in the Appendix to this 
volume under Section 940. The Declaration provides as follows: 
*a) Prevention is the key to slowing the spread of AIDS in Afr:ca 
and curtailing its ultimate impact, attention should also be given 
to care of HIV/AIDS patients including those with 

illness such as tuberculosis, b) Effective national HIV/AIDS 
programmes require broad-based, multisectoral support from all 
sectors of government." In light of these facts, the Declaration 
commits its signers to the following: a) the elaboration of a 
national policy framework to guide and support appropriate 
responses to the needs of affected children; b) the protection of 
young people from HIV infection; c) the promotion and support 
of applied research; d) the creation of definite and substanfial 
budgetary provisions to meet the identified requirements “or 
preventive among children and for the care of those 
affected by HIV/AIDS; and e) the monitoring of the 


epidemiological situation and the impact of the action 
programme and the evaluation of its implementation. 


ALBANIA. Resolution No. 125 of 13 March 1995 on the 
financing of health care, as regards preventative and therapeutic 
measures in respect of communicable diseases. (International 
Digest of Health Legislation, Vol. 46, No. 3, 1995, p. 313.) 


This Resolution has been adopted by the Albanian Council of 
Ministers in pursuance of Section 10 of Law No. 7761 of 19 
October 1993. Section 1 provides for the free supply of 
medicaments for the treatment and prevention of communicable 
diseases for persons suffering from AIDS, among other diseases, 
within the framework of outpatient care or medical care of 
persons after their discharge from a hospital. 


ALBANIA, Law No. 8032 of 16 November 1995 on the blood 
transfusion service and the control of blood, blood products, and 
transplants. (International Digest of Health Legislation, Vol. 
49, Nos. 3-4, 1997, pp. 313-315.) 


The purpose of this Law, which was promulgated by Decree 
No. 1308 of 30 November 1995, is to ensure the safety of all 
operations associated with blood, blood products, and 
transplants. ion" is defined as any type of activity 
connected with blood, blood products, or transplants, such as 
transfusion, or marketing. The Law is not applicable to the 
manufacture, distribution, storage, and registration of stable 
blood products or blood and blood products that are not intended 
for use in human beings. The Law provides the following, 
among other things: a) all persons handling blood, blood 
products, or transplants must take all necessary measures in 
order to avoid jeopardizing the health of persons who donate or 
receive such products; b) all persons involved in the withdrawal 
of blood for the purposes of transfusion or donation to others, 
the withdrawal of blood for the manufacture of blood products, 
the storage of labile blood products, the import of blood or blood 
products, and the export of blood or blood products must be so 
authorized by the Government, c) only stable blood products 
may be imported; d) persons with authorizations are to 
determine by various means whether donors are suitable for 
blood donations, e) donors are to be excluded from blood 
donation if such donation would be detrimental to their health or 
if their blood might transmit a pathogenic agent to potential 
recipients, f) blood that is withdrawn must undergo tests for the 
possible presence of pathogenic agents, g) such blood that tests 
positive may not be used for transfusion or the manufacture of 
blood products; h) donors who prove to be seropositive for HIV 
infection or AIDS are to be informed by persons designated for 
this purpose; i) detailed records are to be kept on the withdrawal 
of blood and other procedures carried out on blood, including 
records on donors who are excluded from blood donation; j) 
important documents relating to the above are to be retained for 
periods of time established by regulation; and k) persons who 
withdraw blood are required to ascertain the identity of the 
donor, if they observe factors that jeopardize the health of a 
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donor, they must immediately take the necessary measures and 
inform the competent authorities. Further provisions of the Law 
deal with the organization and duties of government agencies 
responsible for managing matters coming within the ambit of the 
Law, regulations to be issued on various topics covered by the 
Law, inspection bodies, confidentiality, and penalties among 
other things. 


ANDORRA. Decree of 23 June 1994. (Butlleti Oftcial del 
Principat d'Andorra, Vol. 6, No. 45, 29 June 1994, pp. 295-996, 
as summarized in International Digest of Health Legislation, 
VoL 46, No. 1, 1995, p. 19.) 


Section 1 of this Decree establishes the Interm-nisterial 
Commission on the AIDS Prevention and Control Prozramme, 
under the Ministry of Health of Andorra. Under Sectien 2, the 
Commission is responsible for the following: a) coordinating the 
health education activities developed by the Programme, b) 
agreeing upon preventative measures with Ministries and other 
bodies and entities, and c) undertaking specific activites of an 
educational or preventive nature in concert with other entities. 
Other sections of the Decree deal with the Cornrmission's 
composition and working procedures. 


ARGENTINA. MUNICIPALITY OF BUENOS AIRES. 
Ordinance No. 46.021 of 15 November 1993. (Azales de 


Legislación Argentina, Vol. 54-B, 1994, p. 2053.) 


This Ordinance, approved by the Municipality of Buenos 
Aires, Argentina, provides that all persons requesting a 
prenuptial examination shall be given specific information on 
AIDS, its origin, means of infection, means of prevesrion, and 
made to the rights and duties of such persons. At the request of 
these persons, municipal hospitals shall perform a blocd test to 
detect the presence of HIV. This test shall be free, voluntary, 
anonymous, and coded. If the test result is posi-ive, the 
professional involved shall proceed in conformity with the 
provisions of Law No. 23798. This professional shal inform 
those infected as to the contagious-infectious nature: of their 
condition, advising them to have a new test performed to 
confirm or disprove the result obtained. 


AUSTRALIA. NEW SOUTH WALES. Anti-Discrinination 
(Amendment) Act 1994 (Act No. 28 of 1994), 30 May 1994. 
(Statutes of New South Wales, Vol. 1, 1994, pp. 1-38, as 
summarized in Commonwealth Law Bulletin, No. 1, January 
1995, pp. 1-4.) 


This Act amends the Anti-Discrimination Act 1997 of New 
South Wales "to make provision with respect to EIV/AIDS 
vilification and to make further provision with respect to racial 
ground of disability, and to make miscellaneous amendments 
with respect to the grounds of discrimination, complaints 
procedures, the liability of principals and employers, penalties, 


exemptions and other matters." Major changes in the Act are 
summarized in the Appendix to this volume under Section 940. 


AUSTRIA. Ordinance of 1994 of the Federal Ministry of 
Health, Sport, and Consumer Protection on evidence of infection 
and indicator diseases for AIDS. (Bundesgesetzblatt für die 
Republik Osterreich, No. 13, 11 January 1994, Item No. 35, pp. 
529-531, as summarized in International Digest of Health 
Legislation, Vol. 45, No. 4, 1994, pp. 466-467.) 


This Ordinance has been made under Section 1(2) of Austria's 
1993 AIDS Law. Section 1 provides that AIDS is considered to 
be present where, following a laboratory examination that has 
furnished evidence (conforming to the current state of 
knowledge in the medical sciences) of infection by HIV and, in 
the absence of other causes of immunodeficiency, one of the 
diseases specified in Section 2 is formally diagnosed according 
to a method referred to m Annex A or is suspected to exist, in 
accordance with a method referred to in Annex B. Section 2 
enumerates the indicator diseases in 1) adults and 2) children 
under the age of thirteen. The following Annexes are appended 
to the Ordinance: A. Methods for the formal diagnosis of 
indicator diseases, B. Methods for the diagnosis of suspected 
cases of indicator diseases, and C. Definition of encephalopathy 
associated with HIV ("HIV dementia," "AIDS dementia,” and 
"subacute encephalopathy as a consequence of HIV"). 


AUSTRIA. Ordinance of 1994 of the Federal Minister for 
Health, Sport, and Consumer Protection on quality control and 
quality assurance within the framework of the diagnosis of HIV 
infection and on the procedures to be followed when conducting 
HIV tests. (Bundesgesetzblatt für die Republik Osterreich, No. 
242, 23 September 1994, Item No. 772, pp. 5933-5935, as 
summarized in International Digest of Health Legislation, Vol. 
45, No. 4, 1994, p. 467.) 


This Ordinance is summarized m the Appendix to this volume 
under Section 940. It deals with screening tests and 
confirmatory tests, the duty of these laboratories to report on a 

basis the diagnostic agents used for the detection 
of HIV infection, requirements for laboratories conducting 
number of persons who have been tested and the number who 
have been diagnosed as seropositive, respect for the anonymity 
of these persons, and the nature of explanations and 
consultations to be provided to persons in the event of a positive 
test result, among other things. 


BELGIUM. Royal Order of 7 April 1995 relating to 
information on and advertising of medicines for human use. 
(Moniteur belge, 12 May 1995, as reproduced m Bulletin usuel 
des lois et arrétés, No. 9, 25 May 1995, Item No. 469, pp. 630- 
637.) 


This Order sets forth regulations on information on and 
ising of medicines, as defined in Article 1 of the Law of 
25 March 1964 on medicines, as amended by the Law of 21 June 
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1983. Among other things, the Order prohibits advertisements 
to the public mentioning that the medicine advertised is 
therapeutically imdicated for the treatment of sexually 
transmitted diseases. Further provisions of the Order deal with 
advertisements to health professionals, the person resporsible 
for the content of information about a medicine, licences for 
advertisements, the Control Commission overseeing 
advertisements, and penalties, among other things. 


BELGIUM. FLEMISH COMMUNITY. Decree of 5 April 
1995 on the prevention of communicable diseases. (Moniteur 
belge, 19 July 1995, as reproduced in Bulletin usuel des lois et 
arrétés, No. 14, 1995, Item No. 807, pp. 1298-1300.) 


This Decree sets forth regulations adopted by the Flemish 
Community to prevent the spread of communicable diseases. 
The Decree provides that the Government shall determine 
diseases spread by germs that are subject to declaration. Such a 
declaration must include, at a minimum, the nature of the 
disease and the case number, the sex, age, and profession cf the 
patient; the source of infection and the country in which the 
infection occurred; the method of diagnosis, and the name, 
address, and telephone number of the person making the 
declaration. If the source of infection is a person, the 
declaration must not contain information permitting the 
identification of that person. All physicians and directors of 
laboratories who know of such a case of disease or suspect one 
are required to make a declaration. The Government shall 
designate physician-officials to ensure the implementation of the 
Decree. Persons who have made declarations are required to 
provide physician-officials with supplementary information 
deemed necessary to take preventive measures. These measures 
include the following, among others: a) requiring persons 
suffering from such a disease who, because of this, constitute a 
risk of infection for the community to follow appropriate 
medical treatment and, if necessary, ordering their isolation in a 
hospital; b) when such a disease is observed, requiring persons 
who may transmit the disease because of their professional 
activities to undergo a medical examination to track dowr the 
source of infection; c) prohibiting the persons referred to m b) 
who are infected and may transmit the disease from exerc-sing 
their professional activities in so much as these activities 
constitute a risk to the public health; and d) requisitioning 
hospital spaces necessary for the admission and isolation of 
persons infected or suspected of suffermg from a serious 
infection. Further provisions of the Decree deal with appeals 
against preventive measures adopted, expert opinions, the 
powers of physician-officials to enter buildings and vessels and 
to be assisted by the police, and penalties, among other thongs. 
Persons who fail to make a declaration or to provide necessary 
supplementary information or who fail to execute or observe 
measures adopted or hinder their observance are subject to fnes. 
This Decree repeals the Law-Order of 24 January 1945 or the 
prevention of venereal diseases, except for provisions in the 
Law-Order on the prohibition against advertising means of 
treatment of venereal diseases and on the prohibition against 
dispensing medicaments for the treatmen- of 
venereal diseases without a medical prescription. 


NOTE: On 19 April 1995, the Flemish Community approved an 
provides that every physician who knows or presumes the 
existence of a case of a person suffering from syphilis, 
gonorrhoea, or hepatitis B to make a declaration to the health 
inspector within forty-eight hours, using the form contained in 
Annex IV to the Order. The Order also provides that measures 
adopted under the Decree are to be communicated in writing to 
interested persons. See Moniteur belge, 14 July 1995, as 

in Bulletin usuel des lois et arrétés, 1995, Item No. 
753, pp. 1242-1244. 


CANADA. Food and Drugs Act: Medical Devices 
amendment of 4 July 1994 (SOR/94-493). (Canada Gazette, 
Part II, Vol. 128, No. 15, 27 July 1994, pp. 2787-2789, as 
summarized in International Digest of Health Legislation, Vol. 
45, No. 4, 1994, p. 529.) 


This amendment revises the Medical Devices Regulations of 
Canada with respect to kits for the detection of infection by HIV. 
The effect of fhe amendment is to bring within the ambit of 
government regulation kits that test for serological markers 
indicating HIV infection in media other than blood serum, such 
as saliva, urine, and blood cells. The previous Regulations were 
applicable only to kits that tested for serological markers in 
blood serum. The change reflects advances in technology since 
the previous Regulations were approved that allow for testing in 
these other media. All such kits now are subject to pre-market 
review by the Government. 


CANADA. NEW BRUNSWICK. An Act of 16 December 
1994 respecting the Hospital Act. (Acts of New Brunswick, 
1994, Chapter 78, pp. 1-6.) 


Among other things, this Act amends Section 9 of New 
Brunswick's Venereal Disease Act to provide as follows: 
"Whenever a person is admitted as a patient at a hospital facility 
to be treated for venereal disease, the hospital corporation, as 
defined in the Hospital Act, or the person who holds a licence 
issued under section 32.1 of the Hospital Act, as the case may 
be, who operates the hospital facility shall immediately forward 
to the Director a report on the case in the prescribed form." The 
Act also amends Section 19(1) of the Health Act to provide that 
a medical officer may enter any premises for the purpose of 
making an inquiry and examination of any person therein and 
may cause such a person found infected with a contagious or 
infectious disease to be removed to a hospital or other proper 
place. 


NOTE: On 8 July 1994, British Columbia amended Section 1 of 


1994 (Statutes, 1994, Chapter 42, pp. 647-652). 
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CANADA. SASKATCHEWAN. The Public Health Act, 
1994, 2 June 1994. (Statutes of Saskatchewan, 1994, Chapter P- 
37.1, pp. 115-153.) 


Among other things, (his Act contains provisions on the 
prevention and control of communicable diseases in 
Saskatchewan. Measures authorized by the Act include the 
following: a) required consultation with a health professional by 
a person who suspects that he or she is infected; b) required 
treatment and counselling, c) required adoption of all reasonable 
measures in order significantly to reduce the risk of infection of 
others, d) required commumication of all contacts, and e) 
required reporting of infected persons by health professionals 
and laboratories. This Act repeals the Health Services Act, the 
Venereal Diseases Prevention Act, and sections of the Public 
Health Act Major provisions of the Act are reproduced in the 
Appendix to this volume under Section 940. 


NOTE: Communicable diseases (category II) that are subject to 
these and other measures include the following: a) chancroid; b) 
chlamydia trachomatis, c) ganococcal infections, d) hepatitis B, 
C, and D, e) herpes genitalis, human papilloma virus - infections 
of the genital track; f) HIV infection, including AIDS; g) human 
T lymphotropic virus, types I and IE h) lymphogranuloma 
venereum, i) syphilis, and j) tuberculosis. See The 
Communicable Disease Control Regulations (Regulation 4). 
Major provisions of the Regulations are reproduced in the 
Appendix to this volume under Section 940. These deal with 
contact reporting, anonymous test sites, information to be 
reported by health professionals with respect to category Il 
communicable diseases, and special requirements with respect 
to HIV infection. 


DENMARK. Circular No. 167 of 12 September 1994 of the 
National Board of Health on the testing of donated blood for 
antibodies to human immunodeficiency virus types 1 and 2 (anti- 
HIV-1/HIV-2).  (Ministerialtidende, No. 43, 22 September 
1994, pp. 1778-1779, as translated in International Digest of 
Health Legislation, Vol. 46, No. 1, 1995, p. 32.) 


This Circular, which is addressed by the National Board of 
Health to all blood banks in Denmark and which has been 
issued under the Law on the practice of medicine, as 
promulgated by Order No. 426 of 19 August 1976, repeals a 
Circular dated 1 June 1988 on the same subject. Sections 1-6 of 
the Circular are reproduced in the Appendix to this volume 
under Section 940. 


NOTE: On 12 September 1994, the Government of Denmark 
issued Guidelines No. 168 on the same topic. These Guidelines 
contain sections on the screening of donated blood, canfirmatory 
tests, information communicated to blood donors, and inquiries 
in the event of HIV infection within the context of blood 
transfusion. See Ministerialtidende, No. 43, 12 September 
1994, pp. 1780-1782, as summarized in International Digest of 
Health Legislation, Vol. 46, No. 1, 1995, p. 32. 


Law No. 440 of 14 June 1995 on the Indemnification Fund for 


Haemophiliacs provides that the Fund is a private entity with the 
purpose of giving support both to haemophiliacs infected by HIV 
as the result of treatment with blood products in Danish 
hospitals and to the dependants of such persons See 
Lovtidende, Part A, No. 87, 15 June 1995, pp. 1953-1955, as 
summarized in International Digest of Health Legislation, Vol. 
46, No. 4, 1995, p. 476. 


DJIBOUTL Order No. 95-0520/PR/SP of 7 May 1995 
amending Order No. 91-1217/PR/SP creating the National 
Committee to Fight AIDS. (Journal officiel de la République de 
Djibouti, No. 9, 15 May 1995, pp. 125-126, as summarized in 
International Digest of Health Legislation, Vol. 47, No. 4, 1996, 
p. 450.) 


Section 1 of this Order establishes the National Committee to 
Fight AIDS. The role of the Committee 1s to propose 
policy with regard to the fight agamst AIDS; to coordinate and 
harmonize the institutional facilities partially responsible for 
problems associated with AIDS and sexual transmitted 
diseases, to evaluate the measures necessary for the fight against 
AIDS and sexually transmitted diseases, to coordinate the search 
for funds and ensure that they are allocated and rationally used; 
and to monitor the implementation of government policy to fight 
AIDS. Farther provisions of the Order deal with the 
composition and leadership of the Committee. The Committee 
is to be chaired by the Djibouti Minister of Public Health and 
Social Affairs or his or her representative. 


DOMINICAN REPUBLIC. Law No. 55-93 of 31 December 
1993 establishing the notification of public health authorities of 
all matters relating to living or deceased persons who have been 
infected with the AIDS virus. (Gaceta Oficial, Vol. 143, No. 
9875, 31 January 1994, pp. 55-65.) 


Major provisions of this Law are reproduced in the Appendix 
to this volume under section 940. Among other things, the Law 
does the following: a) requires the detection of HIV or the 
diagnosis of AIDS in a living or dead person to be reported to 
the public health authorities, b) prohibits the testing of persons 
without consent, c) prohibits the transfusion of blood that has 
not been tested for HIV or viral hepatitis, and d) requires 
information on persons infected with HIV to be kept 
confidential. Further provisions of the Decree set forth 
preventive measures, establish sex education in all schools, 
prohibit the reuse of syringes, require hotels and motels to place 
condoms in a visible location, exempt condoms from the 
payment of duties, require health institutions to treat people 
with HIV infections or AIDS, require persons mfected with HIV 
to report sexual contacts, prohibit denying infected children 
entry into schools, prohibit persons who are infected from 
donating blood or organs, require infected persons to inform 
sexual partners of their infection in order to obtain informed 
consent for sexual relations, and set forth penalties for the 
violation of the provisions of the Law. Persons who fail to tell 
their sexual partners that they are infected or who intend to 
infect others with HIV through sexual relations or other means 
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are subject to penalties set forth in the Penal Code. 


ESTONIA. Public Health Act. (Riigi Teataja, Part I, No. 57, 
1995, p. 978, as translated in Estonian Acts in Translatior., No. 
1, January 1998, pp. 45-69.) 


The purpose of this Act is "to protect human health, prevent 
disease and promote health, which is to be achieved through the 
performance of duties by the state, local governments, legal 
persons in public law, legal persons in private law and natural 
persons, and through national and local measures." Th» Act 
provides that "no person shall endanger the health of other 
persons by his or her direct action or by harming the phys-cal 
and social environment" To this end, the Act designates the 
following as among means of disease prevention: preventive 
medical examinations of children in order to ensure their healthy 
development and the early detection of disease, implemen-ation 
of measures for the prevention of the spread of infectious 
diseases, and vaccination for prevention of infectious diszazes. 
The duties of the Government in this area include prevent om of 
the spread, at the state border and within the state, of infectious 
diseases designated as extremely dangerous in intematicnal 
agreements (quarantine diseases) In the case of spread of 
mfectious diseases, supervisory officials are authonzed to 
bospitalize persons suffering from an infectious disease who are 
a danger to themselves or others, to require potentially incected 
persons to undergo medical examinations, and to reqaire 
ee tas ni d 
have not undergone a mandatory medical examination 01 a 
timely basis, persons who are suffering from an infectious 
disease, carriers of germs, and persons who, due to the natur of 
their work, may infect others. Persons may contest the orcers of 
supervisory Officials either administratively or througa the 
courts, but, nonetheless, are required to comply with the crders. 
They bear disciplinary, civil, administrative, or criminal liab-lity 
for violation of the Act and other health protection legislation 
and are required to compensate for damage and bear expenses 
relating to elimination of damage if the violation causes harm to 
human health or damage to another person. 


NOTE: This summary takes into consideration amencments 
made through the Act of 23 April 1997 (Riigi Teataja, Pat I, 
No. 37, 1995, p. 569). 


FRANCE. Law No. 93-5 of 4 January 1993 on safety im b.ood 
transfusions and medicaments. (Journal officiel de la 
République francaise, No. 3, 5 January 1993, pp. 237-245, as 
reproduced in Recueil Dalloz Sirey, No. 5, 1993, pp. 154-162.) 


This Law makes a number of changes in the French Public 
Health Code to ensure the safety of blood transfusions and 
medicaments. It contains provisions on the following, among 
other things: a) the creation of the Medicaments Agency to 
oversee the manufacture, importation, exportation. and 
marketing of medicaments, b) the collection of human blcoc and 
its components and the preparation of blood derivatives; c; the 
establishment of the Committee for Safety in Transfusicns and 


the French Blood Agency, d) the operations of blood transfusion 
establishments, c) the organization of blood transfusion systems, 
f) the preparation of blood derivatives and the functions of the 
French Laboratory for Fractionation and Biotechnology, g) 
penalties, and h) transitional rules. Article 13 of the Law 
provides that persons who received a blood transfusion between 
1 January 1980 and 31 December 1985 are invited to present 
themselves to health authorities and be informed of the risks of 
contamination with HIV. At this time, the authorities shall 
suggest that these persons be tested for HIV. The Law also 
provides that blood and blood components and derivatives may 
not be distributed or utilized unless tested for communicable 
diseases. 


NOTE: Decree No. 93-353 of 15 March 1993 contains measures 
adopted to implement Article 13 of Law No. 93-5. See Journal 


officiel de la République frangaise, 17 March 1993, p. 4155. 


Decree No. 94-1008 of 22 November 1994 contains rules on the 
conditions governing the authorization of blood transfusion 
establishments. See Journal officiel de la République francaise, 
No. 272, 24 November 1994, pp. 16600-16603. 


FRANCE. Decree No. 94-416 of 24 May 1994 amending 
Decree No. 92-174 of 25 February 1992 on the prevention of 
certain infectious diseases. (Journal officiel de la République 
francaise, No. 121, 28 May 1994, pp. 7654-7655, as reproduced 
in Actualité législatif Dalloz, No. 12, 1994, p. 292, and 
summarized in international Digest of Health Legislation, Vol. 
45, No. 3, 1994, pp. 316-317.) 


This Decree amends Section 1 of the Decree of 25 February 
1992 to provide that, prior to removing any organs, tissues, or 
cells of human origin, it shall be compulsory to undertake a 
search in the donors for the presence of biological markers of 
infection and, whenever this is technically possible, infectivity, 
for a) infections by HIV-1, HIV-2, HTLV-I, and HTLV-I b) 


for HIV-1, HIV-2, HTLV-L HTLV-I, or hepatitis C are positive, 
any transplantation of organs, tissues, or cells and any utilization 
of their derivatives shall be prohibited. Whenever tests for 
hepatitis B or syphilis are positive, any transplantation of tissues 
or cells and any utilization of their derivatives shall be 
prohibited. Orders are to be made by the Minister responsible 
for health on procedures for transmitting information necessary 
for follow-up and traceability of organs, for carrying out analyses 
to identify markers, and for storage of a human product prior to 
its utilization. 


NOTE: Decree No. 95-195 of 16 February 1995 sets out rules 
on clinical analyses and tests for the detection of commumicable 
diseases carried out on withdrawals of blood and its 
components. Among other things, it provides that tests are to be 
performed for syphilis, detection of HBs antigen; detection of 
anti-HIV 1 and anti-HIV-2 antibodies, detection of anti-HCV 
antibodies; and detection of anti-HTLV-I and anti-HTLV-II 
antibodies. See Journal officiel de la République francaise, No. 
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49, 26 February 1995, pp. 3061-3062, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 3, 1995, 
p. 324. 


An Order of 10 February 1995 sets forth technical requirements 
for the operation of breast-milk banks. This Order requires the 
testing of donors for the detection of anti-HIV-1, anti-HIV-2, 
anti-HTL V-T, anti-HTL V-II, anti-HBc, and anti-HCV antibodies, 
as well as the HBs antigen. See Journal officiel de la 
République francaise, No. 76, 30 March 1995, pp. 5049-5052, 
as summarized in International Digest of Health Legislation, 
Vol. 46, No. 3, 1995, p. 342. 


An Order of 9 October 1995, issued by the Ministry of Public 
Health and Health Insurance, establishes measures for the 
transmission of information necessary to follow and trace 
elements and products of the human body used therapeutically 
for the treatment of human beings. See Journal officiel de la 
République francaise, 22 October 1995, p. 15489. 


FRANCE. Decree No. 94-419 of 26 May 1994 on 
interministerial coordination of the control of acquired 
immunodeficiency syndrome. (Journal officiel de la République 
frangaise, No. 122, 28 May 1994, pp. 7703-7704, as 
summarized in International Digest of Health Legislation, Vol. 
45, No. 3, 1994, pp. 305-306.) 


Section 1 of this Decree provides for the establishment of an 
Interministerial Committee responsible for defining and 
establishing government policy in France in the field of AIDS 
control and for coordinating the actions of ministerial 
departments in this field. The functions of the Committee 
include the following: a) establishing the orientation and 
coordinating the activities of ministerial departments concerned 
with research, prevention, training, communication, and 
information; b) establishing policies for hospital and extra- 
hospital care of persons affected by HIV and their associates; c) 
evaluating action programmes and their results, and d) 
examining the conditions for the financing of the above- 
mentioned policies. Further provisions of the Decree deal with 
the appointment of an Intermimisterial Delegate for AIDS 
Control and the composition, administration, and oversight of 
the Committee. 


NOTE: Circular No. 59 of 1 August 1994 on the prevention of 
HIV infection provides that AIDS control constitutes an essential 
requirement of public health, AIDS prevention being an absolute 
priority. See Bulletin officiel du Ministàre des Affaires sociales, 
de la Santé et de la Ville, No. 94/34, 17 September 1994, Item 
No. 1681, pp. 95-97, as summarized in International Digest of 
Health Legislation (IDHL), Vol. 45, 1994, p. 470. 


Circular DGS No. 92 of 27 October 1995 sets forth the 
onentations of government AIDS policy, the tasks of various 
levels of state intervention, and the i of the 
system for 1996 and beyond. See Bulletin officiel, No. 95/48, 30 
December 1995, Item No. 2589, pp. 77-95, as summarized in 
IDHL, Vol. 47, 1996, pp. 147-150. 


A Circular of 8 December 1994 deals with the health care and 
social welfare of prisoners and contains provisions on the 
prevalence of HIV and the frequency of hepatitis B and C and 
sexually transmitted diseases. See Journal officiel de la 


République francaise, No. 29, 3 February 1995, pp. 1859-1861, 
as summarized in JDHL, Vol. 46, 1995, p. 313 


Information Note DGS/DH/DRT No. 81 of 25 September 1995 
describes measures to prevent the transmission of HIV in health 
professionals and indicates that, in the event of a major exposure 
of a health worker, zidovudine (AZT) should be available in all 
around-the-clock emergency services. See Bulletin officiel, No. 
95/48, 30 December 1995, Item No. 2590, pp. 97-109, as 
summarized in ZDHL, Vol. 47, 1996, p. 159. 


Circular DGS/DS 2 No. 96-10 of 8 January 1996 deals with 
domiciliary care for patients suffering from HIV/AIDS. See 
Bulletin officiel, No. 96/6, 14 March 1996, Item No. 252, pp. 
153-176, as summarized in IDHL, Vol. 47, 1996, p. 160. 


Circular No. 65 of 17 August 1994 deals with the establishment 
of an experimental programme of accommodation facilities for 
persons suffering from AIDS. See Bulletin officiel, No. 94/37, 6 
October 1994, Item No. 1795, pp. 87-93, as summarized in 
IDHL, Vol. 46, No. 2, 1995, p. 174. 


FRANCE. Decree No. 95-255 of 7 March 1995 amending 
Decree No. 72-200 of 13 March 1972 regulating trade in and the 
mport of syringes and needles, with a view to controlling the 
spread of drug dependence. (Journal officiel de la République 
Francaise, No. 58, 9 March 1995, p. 3685, as reproduced in 
Actualité legislatif Dalloz, No. 7, 1995, p. 234, and summarized 
in International Digest of Health Legislation, Vol. 46, No. 3, 
1995, p. 354.) 


Section 1 of this Decree amends Section 1 of Decree No. 72- 
200 of 13 March 1972 to read as follows: 


"1. Syringes and needles intended for parenteral injections may 
be supplied by pharmaceutical di ies, pharmacies for the 
internal use of health establishments, and establishments 
engaging exclusively in trade in medico-surgical and dental 
equipment or which have a ialized department for this 
purpose; they may also be supplied free of charge, by any non- 
profit-making association or natural person engaged in an 
activity to prevent AIDS or to reduce risks among drug users, 
under conditions specified by an Order of the Mimister 
responsible for Health." 


NOTE. An Order of 7 March 1995, issued under Decree No. 
95-255, provides that the preventive activities referred to in 
Section 1 of that Decree shall fulfil the following conditions: a) 
they must be made necessary by the local epidemiological 
situation, taking into account the number and the lifestyle of 
drug users and the expediency of the preventive activities to be 
carried out, b) they must have been the subject of a consultation 
between the state services, the local commumities, the local 
physicians and pharmacists, and the associations engaged in the 
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assumption of care of drug users and reduction of the risks of 
AIDS contamination, and c) they must be supplemented by 
activities intended, at the local level, in particular, to reduce the 
risks of the infection of drug users by the AIDS virus and the 
hepatitis viruses through intravenous means.  Issuarce of 
syringes to drug users shall be subject to prior notification of the 
Prefect of the concerned locality, See Journal officiel de la 
République francaise, No. 58, 9 March 1995, p. 3657, as 
summarized in International Digest of Health Legislatior., Vol. 
46, No. 3, 1995, pp. 354-355. 


On 15 October 1995, the Government of France issued Letter 
DGS-DIV-SIDA No. 95-1320, which deals with the Progeamme 
of cooperation with municipalities on the prevention of ADS in 
intravenous drug users and the recovery of used syringes See 
Bulletin officiel, No. 96/4, 29 February 1996, Item No. 174, pp. 
81-88, as summarized in International Digest of .ealth 
Legislation, Vol. 47, No. 2, 1996, p. 187. 


GERMANY. Law of 24 July 1995 on humanitarian assstance 
for persons who have been infected through blood produc-s (the 
HIV Assistance Law). (Bundesgesetzbiatt, Part I, No. 39, 28 
July 1995, pp. 972-975, as reproduced in Sammelbictt für 
des Bundes und der Lander, No. .3, 18 
August 1995, pp. 1523-1526, and summarized in Internctional 
Digest of Health Legislation, Vol. 46, No. 4, 1995, p. 474) 


The purpose of this Law, which entered into force on =1 July 
1995, is to provide financial assistance to persons who, as the 
result of the administration of blood products, have been cirectly 
or indirectly affected by HIV or developed AIDS as a 
consequence thereof. The payments, which are to be made 
irrespective of any earlier social benefits or indemnity payments, 
are also intended to cover the legal dependants of infected 
persons. The Law contains the following Parts: 1) Ceneral 
provisions (containing the following Sections: a) Purpose of the 
Law, and b) Funds for financial assistance), 2) Tederal 
Foundation for Humanitarian Assistance for Persons Infected by 
HIV through Blood Products, 3) Funds at the State (“Land”) 
level, and 4) Final provisions. Part 2 deals wih the 
establishment of the Foundation, its statutes, Councl, and 
Governing Board; its duty to maintain confidentiality and-ensure 
data protection; payments, including provisions on persons 
entitled to payments, amount of payments, taxation of patments, 
and procedures, and other claims. 


INDONESIA. Presidential Decree No. 36 of 1994 on th» AIDS 
Prevention and Control Commission, 30 May 1994. 
(International Digest of Health Legislation, Vol. 46, No. 1, 
1995, p. 25.) 


This Decree provides that the AIDS Prevention and ~ontrol 
Commission of Indonesia has the following objectives: "a) to 
implement [the] AIDS prevention and control effort besed on 
existing laws and regulations and on global strategy for the 
prevention and control of AIDS which is publicly relezsed by 
United Nations Organization; b) to increase public awareness on 


the danger of AIDS, and increase the overall integrated and 
coordinated prevention and or control of AIDS multisectorally." 
To achieve these objectives, the Commission &hall implement 
the following activities: "a) AIDS Campaign [covering] 
prevention, heaith education, service, monitoring and controlling 
of the danger of AIDS; b) epidemiological surveillance of groups 
of population with high-risk behaviour to be infected and 
become transmitter[s] or disseminator[s] of AIDS; c) health 
education on the danger and AIDS preventative measures for 
[the] general public, d) dissemination of information on AIDS in 
various mass-media, in relation to appropriate information and 
without creating public unrest, e) establishing regional and 
international cooperation in the prevention and control of 
AIDS." Further provisions of the Decree set forth the 
organizational structure of the Commission and its membership; 
make thc Commission responsible for formulating a draft of the 
National Policy for AIDS Prevention and Control, which is to 
cover prevention, service, monitoring, control, and health 
education, with an emphasis on the "improvement of family 
resistance;" call for the establishment of AIDS prevention and 
control commissions at the local level; and set forth the duties 
and functions of local AIDS prevention and control 
commissions. 


INDONESIA. Decree No. 9/KEP/MENKO/KESRA/VI/1 994 of 
6 June 1994 concerning the National Strategy of Combating 
AIDS in Indonesia. 


Major provisions of the National Strategy for Combating AIDS 
approved by this Decree and issued by the Minister Coordinator 
for the People's Welfare and the Chairman of the Commission 
for Combating AIDS are reproduced in the Appendix to this 
volume under Section 940. The following are the objectives of 
the National Strategy: a) preventing the spread of HIV/AIDS; b) 
reducing as much as possible individual suffering and the social 
and economic impact of HIV/AIDS throughout Indonesia; and c) 
consolidating and unifying the national efforts to combat 
HIV/AIDS. The basic pnnciples of the National Strategy are as 
follows: a) the effort to combat HIV/AIDS shall be carried out by 
society and the Government, society is the main performer and 
the Government should give direction and guidance and create a 
conducive atmosphere; b) any combating effort shall reflect 
Indonesia's religious and cultural values; c) each activity shall 
be aimed at maintaining and strengthening family resilience and 
well-being, as well as the social support system with roots in 
society, d) the prevention of HIV/AIDS shall be aimed at 
educational and informational efforts to stabilize behaviour that 
wil prevent infection and change high-risk behaviour, e) 
anybody shall have the right to obtain accurate information to 
protect himself and others against HIV/AIDS infection; f) any 
policy, programme, service, and activity must consistently 
respect the self-esteem and dignity of HIV carriers/AIDS 
sufferers and their families, g) any check-up for 

HIV/AIDS shall be preceded by correct explanation and shall 
have prior informed consent from the person concerned, 
adequate shall be given before and after the check- 
up and the result of the check-up shall be kept confidential; h) 
endeavours shall be made to enact legislation in support of and 
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in harmony with the National Strategy of Combating AIDS at 
any level; and 1) any provider of services shall do so without 
discrimination against HIV carriers/AIDS sufferers. 


IRAQ. By-Law No. 2 (3562) of 1995. (Yearbook of Islamic 
and Middle Eastern Law, Vol. 2, 1995, pp. 142-143.) 


Under this By-Law, which was issued under Revolutionary 
Command Council Resolution No. 6 of 1995 (conferring on the 
Ministry of Health the authority to issue necessary by-laws 
relating to AIDS), required HIV testing of all persons entering 
Iraq is limited to those who have been outside Irag for a 
minimum of three months. 


ITALY. Decree of 7 April 1994 of the President of the 
Republic approving the AIDS 1994-1996 Project-Objective. 
(Gazzetta Ufficiale della Repubblica Italiana, General Series, 
No. 93, 22 April 1994 pp. 4-13.) 


This Decree, which sets forth the outlines of the AIDS 1994- 
1996 Project-Objective for Italy, contains provisions on the 
following, among other things: a) the reasons for the Project- 
Objective; b) epidemiological knowledge and forecasts, 
including provisions on the state of the epidemic and forecasts 
for 1995 with respect to the incidence and prevalence of AIDS 
and HIV infections and on pathologies associated with HIV 
infections and AIDS; c) prevention, including provisions on 
the distribution of information; d) interventions, including 
provisions on survival and length of hospitalization of AIDS 
patients; e) indications for programming, including provisions 
on the continuing assistance model, home treatment, and 
coordinated decentralization; f) protection of health personnel 
and patients fram HIV infection; g) voluntary efforts; h) training 
of personnel; i) coordination of activities, and j) research. 


NOTE: On 7 April 1994, the President of Italy approved the 
1994-1996 Plan for the Rationalization of the Italian Transfusion 
System. See Gazzetta Ufficiale, General Series, No. 93, 22 
April 1994, pp. 14-23. | 


On 13 October 1995, the Minister of Health issued a Decree on 
epidemiological surveys and statistics on HIV infections. The 
Decree stresses confidentiality and anonymity and permits 
surveys and statistics to be obtained by offering HIV testing, 
which can be carried out only with informed consent, after 
counselling. See Gazzetta Ufficiale, No. 101, 2 March 1995. 


Regional Law No. 28 of 12 August 1994, adopted by the region 
of Umbria, amends Regional Law No. 8 of 15 April 1992 with 


respect to provisions on the installation and distribution in 
vending machines of syringes and condoms. See La 
Legislatione Italiana, Part 3, Vol. 54, 1994, pp. 885-886. 


KAZAKHSTAN. Law of the Republic of Kazakhstan of 5 
October 1994 on the prevention of AIDS. (international Digest 


of Health Legislation, Vol. 46, No. 3, 1995, pp. 314-316.) 


Major provisions of this Law are reproduced in the Appendix 
to this volume under Section 940. They deal with organizations 
and agencies conducting AIDS prevention and treatment; centres 
for the prevention and control of AIDS; financing of measures 
for the prevention and control of AIDS; the right of citizens, 
aliens, and stateless persons to undergo medical testing for 
AIDS; the obligation of these persons to undergo medical testing 
for AIDS; the social protection of persons infected with HIV; 
measures for the prevention of AIDS infection related to specific 
persons and professions; liability for infection by AIDS; liability 
of persons for negligence in the fulfillment of their professional 
duties, preservation of medical confidentiality, AIDS as an 
occupational disease, insurance against the risk of occupational 
infection; and benefits granted to medical personnel concerned 
with the prevention and treatment of AIDS. 


NOTE: This Law entered into force on the day of its publication 
(5 October 1994). See Resolution of 5 October 1994 of the 
Supreme Soviet of the Republic of Kazakhstan, as summarized 
in International Digest of Health Legislation, Vol. 46, No. 3, 
1995, p. 316. This Resolution gives the Cabinet of Ministers 
the responsibility for studying the possibility of establishing a 
country-wide centre for preventative and control measures 
against AIDS. 


LATVIA. Regulation No. 206 of 18 July 1995 laying down 
provisions cancerning the State Committee for the Coordmation 
of Measures to Curb Sexually Transmitted Diseases and the 
AIDS Epidemic. (international Digest of Health Legislation, 
Vol. 47, No. 2, 1996, pp. 160-161.) 


The provisions of this Regulation are summarized in the 
Appendix to this volume under Section 940. The principal task 
of the Committee is to propose joint policy and strategy at the 
state level to control of sexually transmitted diseases and to curb 
the AIDS epidemic and, in accordance with national and 
international legal instruments, to coordinate and evaluate the 
activities of the institutions involved in carrying out these tasks. 


LATVIA. Regulation No. 207 of 18 July 1995 laying down 
provisions concemung the National Centre for AIDS. 
(international Digest of Health Legislation, Vol 47, No. 2, 
1996, pp. 161-163.) 


The provisions of this Regulation are summarized in the 
Appendix to this Volume under Section 940. The major 
function of the Centre is to implement state policy to curb HIV 
infection and AIDS, by ensuring the planning, implementation, 
and coordination of activities concerning epidemiological 
surveillance, prevention, and diagnosis and by ensuring medical 
care and psychosocial assistance m connection with HIV 
infection and AIDS, jointly with the medical establishments 
concemed and in cooperation with other state, local, and social 
bodies, the subjects of private law, and the relevant international 
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NOTE: The National Centre for AIDS was created by Order No. 
412 of 27 July 1995. See International Digest of Fæalth 
Legislation, Vol. 47, No. 2, 1996, p. 163. 


LEBANON. Law No. 334 of 18 May 1994 amending 
Legislative Decree No. 78 of 9 September 1983 or the 
compulsory presentation of a pre-marital certificate. (Al-Jarriah 
Al-Rasmiyah, Vol. 134, No. 21, 26 May 1994, pp. 599-6CC, as 
summarized in International Digest of Health Legislation “Jol. 
46, No. 2, 1995, p. 175.) 


Among other things, this Law provides that the pre-macital 
medical certificate, which may not have been issued more “han 
three months prior to its presentation, is to contain the resc]ts of 
all fluoroscopic, clinical, and other exammations, ard of 
analyses specified by the Ministry of Public Health. The Law 
sets forth sanctions for non-compliance with these provisicns by 
physicians and the civil and/or religious authorities respoasible 
for marrying the future spouses. 


NOTE: Decision No. 857/1 of 29 August 1994 of the Letamese 
Directorate-General of Health implements the above Law It 
provides that the pre-marital certificate is compulsory as of 15 
November 1994. In addition to clinical examination:, the 
Decision stipulates that testing for AIDS is compulsory. The 
attending physician may decide that tests for the following 
diseases should also be compulsory: rubella, syoLilis, 
toxoplasmosis, and hepatitis B. See International Digest of 
Health Legislation, Vol. 46, No. 2, 1995, p. 175. 


Circular No. 73 of 27 October 1994 of the Directorate-General 
of Health indicates the modalities governing the tove- 
mentioned testing for AIDS. It provides that, in the evert of a 
positive result, a confirmatory test is to be carried out 3, the 
Central Laboratory, which is to communicate the result 1c the 
laboratory that carried out the first screening test, it beng the 
duty of the latter to inform the physician. The physiden is 
required orally to inform the person concerned, verify tha: the 
results of the test have also been communicated to the person's 
future spouse, and explain appropriate preventive methocs to 
both partners. In addition, the civil and/or religious authorities 
are required to ensure that the future spouses have in fact taken 
note of the information contained in the certificate. Atterion is 
drawn to the fact that the technical modalities referred to above 
have been adopted by the technical committee estatlzmhed 
within the framework of the National Programme for AIDS 
Control, on the basis of criteria approved by the World =alth 

ization. See International Digest of Health Legislction, 
VoL. 46, No. 2, 1995, p. 175. 


LUXEMBOURG. Regulations of the Grand Duke cf 17 
October 1995 on the medical control of foreigners. (Mér1erial, 
Journal Officiel du Grand-Duché de , Part A. No. 
88, 25 October 1995, pp. 2055-2056, as summancel in 
International Digest of Health Legislation, Vol. 47, No. 1 996, 
pp. 18-19.) 


This Regulation provides that any alien entering the territory 
of Luxembourg may be required to undergo a medical control. 
In the event of a serious public health hazard, the Minister of 
Health may order a systematic and mandatory examination of all 
aliens resident in the country who do not possess an alien's 
identity card. In any case, an alien who is not a national of the 
European Union and who intends to reside in Luxembourg for 
more than three months shall be required to undergo a medical 
control within three days of arriving in the country. This 
mandatory control shall focus on the followmg: a) quarantinable 
diseases referred to in the International Health 
adopted by the 22nd World Health Assembly in 1969; b) active 
or evolutive tuberculosis of the respiratory system; c) recent, 
contagious syphilis; d) other infections or contagious parasitic 
diseases that are the subject of protective measures with regard 
to nationals, with the exception of HIV/AIDS; e) recognized 
drug dependence requiring prolonged medical treatment, and f) 
gross psychological or mental deterioration, manifest states of 
agitation psychosis, delirium or hallucinatory psychosis, and 
confusional psychosis. In the case of an alien who intends to 
cary on a wage-eammg activity, the absence must be 
established of any other physical or mental disease or disability 
rendering the alien unsuitable for the profession that he or she 
intends to practice or that might expose him or her to the risk of 
determines that the alien is suffering from one of the above 
diseases, he or she shall inform the Minister of Health, who 
shall propose to the Minister of Justice that the alien be removed 
from the country. The fact that the alien is suffering from 
tuberculosis or contagious syphilis shall not justify removal if he 
or she 1s undergoing treatment. 


MEXICO. Official Mexican Regulation No. NOM-010-SSA2- 
1993 on the prevention and control of HIV infection. (Diario 
Oficial de la Federación, Vol. 496, Part 1, No. 12, 17 January 
1995, pp. 37-51.) 


This Regulation has the objective of creating uniformity in the 
principles and criteria of operation of the components of the 
National Health System of Mexico with respect to activities for 
the prevention and control of HIV infections, which are 
considered to be a serious public health problem. The 
Regulation sets forth definitions of terminology and means for 
prevention and control of the disease and includes a basic 
bibliography and references to relevant international regulations. 
It must be followed by all medical care establishments in the 
public, social, and private sectors of the country. Among other 
things, the Regulation describes ways in which the disease can 
be contracted; major populations at risk, criteria for considering 
a person to be infected or to constitute an AIDS case; diagnostic 
criteria for persons under the age of eighteen; pediatric cases, 
health education; social activities to prevent HIV infections, 
activities to be undertaken by health personnel; measures to be 
adopted by those coming into contact with blood and organs, 
emergency measures to be taken after the exposure of health 
personnel, preventive measures in dealing with transplantation, 
transfusion, and assisted reproduction activities, diagnosis and 
detection of HIV infections, testing, prohibition of making 
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testing a requirement for employment, education, housing, etc.; 
informed consent, confidentiality of testing results, counselling 
and psychological support services, obligatory notification of 
AIDS cases, epi ogical surveillance; contact tracing, 
treatment of infected persons and management of patients, and 
prevention of tuberculosis. The Regulation stresses the 
confidentiality of medical information relating to persons with 
HIV/AIDS. 


MONGOLIA. Law of 1994 on the prevention of acquired 
immune deficiency syndrome (AIDS). (International Digest of 
Health Legislation, Vol. 46, No. 3, 1995, pp. 316-317.) 


Major provisions of this Law are summarized in the Appendix 
to this volume under Section 940. The objective of the Law is to 
determine and regulate the rights and duties of the State and 
other health institutions, physicians, other medical workers, 
citizens, and individuals who are infected by or suffering from 
AIDS, with a view to the prevention and control of AIDS. It 
contains provisions on compulsory AIDS prevention measures, 
including isolation and compulsory treatment, termination of 
pregnancies of women suffering from AIDS; protection of blood 
and blood products, protection of human rights in connection 
with AIDS, foreign and stateless persons infected with or 
suffering from AIDS; confidentiality, and examinations for 
AIDS, among other things. 


MOROCCO, Order No. 683-95 of 31 March 1995 of the 
Minister of Public Health establishing the procedures for the 
implementation of Crown Decree No. 554-65 of 26 June 1967 
embodying a Law making the notification of certain diseases 
compulsory and prescribing appropriate prophylactic measures 
for the control of these diseases. (Bulletin officiel, No. 4344, 18 
January 1996, pp. 22-23, as summarized in International Digest 
of Health Legislation, Vol. 47, No. 4, 1996, pp. 454-455.) 


This Order, which repeals Order No. 511-65 of 27 June 1967, 
provides that the following diseases, among others, are subject 
compulsory j 


"hepatitides;” and e) gonococcal conjunctivitis in neonates. The 
Order also provides that additional diseases with known or 
unknown causes that occur in the manner of an epidemic shall 
be subject to compulsory notification. Annexed to the Order are 
model forms for the notification of diseases. In the case of AIDS 
and sexually transmitted diseasez, only the patient's initials are 
to be mentioned. His or her address, place of work, or school 
attended are not to be mentioned. 


MOROCCO. Decree No. 2-94-20 of 16 November 1995 made 
for the implementation of Law No. 03-94 on the donation, 
withdrawal, and utilization of human blood. (Bulletin officiel, 
No. 4336, 6 December 1995, pp. 818-819, as summarized in 
International Digest of Health Legislation, Vol. 47, No. 4, 1996, 
pp. 467-469.) 


Tins Decree provides that blood intended for donation in 
Morocco shall undergo the followmg analyses, among others: a) 
serological screening for syphilis, b) the detection of HBs 
antigen (hepatitis B marker), c) the detection of antibodies to the 
virus responsible for acquired immune deficiency syndrome 
(AIDS), and d) screening for hepatitis C and ALT determination. 
The Decree also provides that persons presenting any af the 
following symptoms, among others, may not donate blood: a) 
acute chronic hepatitis; and b) acquired immune deficiency 
syndrome (AIDS). In addition, blood may not be donated by 
pregnant women, women who have given birth within the 
preceding six months or who have had an abortion within the 
preceding three months, women who are breast-feeding, and 
persons under the age of eighteen. Further provisions af the 
Decree deal with blood transfusions, including autologous 
transfusions, and the preparation, storage, labelling, and deposit 
of blood products 


NOTE: Law No. 03-94, under which this Decree was issued, 
sets forth general rules on the donation, withdrawal, and 
utilization of human blood. It contains provisions on voluntary, 
anonymous, and free blood donation; analyses of blood that is 
donated; medical examinations preceding withdrawal of blood; 
blood transfusions; preparation of blood derivatives, including 
medicaments, the importation and exportation of blood; and 
penalties for violation of the provisions of the Law, among other 
things. See International Digest of Health Legislation, Vol. 47, 
No. 4, 1996, pp. 465-467. 


MYANMAR. The Prevention and Control of Communicable 
Diseases Law, State Law and Order Restoration Council Law 
No. 1/95 of 20 March 1995. (International Digest of Health 
Legislation, Vol. 46, No. 3, 1995, p. 317.) 


This Law repeals and replaces Burma's Epidemic Diseases Act 
1897 and Vaccination Act 1909. It provides that, when a 
principal epidemic disease or a notifiable disease occurs, a) 
immunization and other necessary measures shall be undertaken 
uu E e 
disease, and b) the public shall abide by the measures 
undertaken by the Department of Health under a). The Law 
defines "principal epidemic disease" to include AIDS, as well as 
communicable diseases prescribed to be principal epidemic 
diseases by the Minister of Health by way of notification. The 
Law also provides that the head of a household or any other 
member of the household shall report immediately to the nearest 
health department or hospital when there is an outbreak of a 
principal epidemic disease or an outbreak of a notifiable disease. 
In order to prevent and control the spread of a principal 
epidemic disease, a Health Officer may undertake the following 
measures: "a) investigation of a patient or any other person 
required, b) medical examination; c) causing laboratory 
investigation of stool, urine, sputum and blood samples to be 
carried out, [and] d) carrying out other necessary investigations." 
Further provisions of the Law set forth the functions and duties 
of Health Officers, define terminology used in the Law, and 
require the Department of Health to immunize children by 
injection or orally, to immunize those who have attained the age 
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of majority by injection or orally, when necessary, and tc carry 
out health education activities relating to commuricable 
diseases, 


NORWAY. Law No. 55 of 5 August 1994 on protection egeinst 
communicable diseases. (Norsk Lovtidend, Part I, No. 16 25 
August 1994, pp. 1315-1336, as summarized in Internatienal 
Digest of Health Legislation, Vol. 46, No. 1, 1996, p. 27.) 


This Law sets forth rules on the control of commurricable 
diseases m Norway. It contains provisions on the following: a) 
the provision of information to infected persons, exemptons 
oq ths egarenc df confideatiality <aisificalita o£ Ce 
diseases, and warnings, b) examinations and vaccinations, 
including screening of the population, employees, students, 
patients, pregnant women, and infected persons, c) the 
physician's duty to trace infection; d) measures to prevent 
infection; e) the duty of health personnel to undergo treming, 
follow guidelines, and implement measures, f) coercive 
measures, including the duties of persons who are infected with 
communicable diseases constituting a hazard to the publ-c and 
compulsory isolation in a hospital; and g) the right to protection 
against infection, among other things. 


NOTE: Regulations No. 100 of 1 January 1995 on 
communicable diseases constituting a hazard to the public list 
thirty such diseases, among them viral hepatitis A, B, C, D, and 
E and HIV infection. See Norsk Lovtidend, Part I, No. 3, 1 
March 1995, pp. 127-128, as summarized in International 
Digest of Health Legislation, Vol. 46, No. 2, 1995, p 75. 
These Regulations were issued under Law No. 55 above. 


Regulations No. 898 of 1 July 1993 amending Regulaticns on 
the notification of communicable diseases updates the “ist of 
diseases whose notification is compulsory. AIDS is classified as 
a disease in respect of which physicians are to submt a 
notification by name to the medical officer responsible for the 
municipality in which the concerned person is a resicent. 

notification is to be carried out with respect to 
gonorrhoea, syphilis, lymphogranuloma venereum, soft charcre, 
L. inguinale, and HIV infection. Summary notification is 
required for cases of chlamydial infections and herpes, among 
other diseases. See Norsk Lovtidend, Part I, No. 16, 26 Ozteber 
1993, pp. 1008-1011, as summarized in International Digest of 
Health Legislation, Vol. 46, No. 1, 1995, pp. 26-27. 


PANAMA. Executive Decree No. 2-A of 6 January 1994. 
(Gaceta Oficial, No. 22518, 19 April 1994, p. 2.) 


This Decree orders commercial establishments such as "Push 
Button," houses of prostitution, boarding houses, hotels, szloans, 
bars, and discotheques to make condoms available to those who 
use these establishments. The preamble to the Decree provides 
that the Decree has been issued for the following reasons: a) 3t is 
the duty of the State to ensure the health of the population in 
general; b) it is the responsibility of the Ministry of Health to 
adopt all measures necessary to protect the health of ciizens, 


and c) it is necessary to educate the population as to the proper 
use of condoms as a method of preventing HIV infection. 


PANAMA. Executive Decree No. 47 of 21 March 1995 
Article 159 of the Health Code and Article 38 of the 
Family Code. (Gaceta Oficial, No. 22759, 7 April 1995, p. 12.) 


This Decree provides that all citizens and foreigners who wish 
to contract a civil marriage in Panama must comply with all 
current legal provisions, including health provisions. It also 
provides that the requirement to obtain a prenuptial health 
certificate shall include submitting to a medical examination and 
all laboratory tests that, in the judgment of the Health 
Authorities, are necessary to ascertain that the spouses do not, 
and that the descendants will not, suffer from any transmissible 
or hereditary disease. Among the required tests is a blood test. 
It is also recommended that a test for HIV be required, according 
to medical criteria. The prenuptial health certificate is to be 
issued within the days preceding the wedding. 


POLAND. Order of 21 February 1994 of the Ministry of Health 
and Social Welfare on the rules and procedures governing 
advertising for and information concerning 

products and medical articles. (Monitor Polski, No. 17, 1994, 
Item No. 131, pp. 207-208, as summarized in International 
Digest of Health Legislation, Vol. 45, No. 4, 1994, pp. 519- 
520.) 


This Order, issued by the Polish Ministry of Health and Social 
Welfare under Section 4 of the Law of 10 October 1991, 
provides that advertising for pharmaceutical products and 
medical articles is allowed only for products or articles whose 
marketing is authorized in Poland. One condition of such 
advertisement is that directions for use may not mention that the 
pbarmaceutical product is or may be used for the treatment of 
sexually transmitted diseases or of infectious diseases referred 
to in the list drawn up in pursuance of the Law of 13 November 
1963 on the control of infectious diseases, among others. This 
condition does not apply to information conceming 
pharmaceutical products or medical articles contained in 
scientific publications or articles prepared for pedagogical 
purposes. 


PORTUGAL. Decree-Law No. 237/93 of 3 July 1993 
providing for the entry into arbitration agreements with patients 
infected with the human immunodeficiency virus. (Didrio da 
República, Series 1-A, No. 154, 3 July 1993, pp. 3648-3649.) 


This Decree-Law authorizes the State to enter into arbitration 
agreements with every haemophiliac or his legal heirs who 
assert the nght to obtain restitution for injury caused by the 
administration in public health establishments of medicines 
derived from imported human plasma, eventually contaminated 
with the ATDS virus. The establishment of this procedure is 
designed to be an alternative to court cases and to produce a 
decision withm three months. Further provisions of the Decree- 
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Law deal with the required content of such arbitration 
agreements and the creation of an arbitration tribunal to decide 


PORTUGAL. Decree-Law No. 100/94 of 19 April 1994 
establishing the legal system governing advertisements for 
medicaments for human use. (Diário da República, Series 1-A, 
No. 91, 19 April 1994, pp. 1851-1854.) 


This Decree-Law is designed to incorporate into 
law the provisions of Directive No. 92/28/CEE of the Council of 
the European Communities with respect to the regulation of 
things, the Decree-Law provides that advertising directed at the 
public may not be targeted at children and may not contain 
therapeutic indications that might lead to self-treatment for 


REPUBLIC OF KOREA. Law No. 3943 of 28 November 
1987, as amended through Law No. 5155 of 30 December 1995, 
Acquired Immunodeficiency Prevention Act. 
(Current Laws of the Republic of Korea, Release 33, 1996, pp 
3439-3440.) 


Major provisions of this Act are reproduced in the Appendix 
to this volume under Section 940. The Act does the following, 
among other things: a) stresses respect for human dignity and 
the value of the infected and protection of their fundamental 
_ rights, b) establishes an anti-AIDS Committee; c) requires 
notification of infected persons, d) authorizes segregation and 
treatment of the infected; and e) prohibits infected persons from 
performing sexual acts without taking preventive measures. 


RUSSIAN FEDERATION. Federal Law of 28 October 1994 
on the introduction of amendments and additions to the RSFSR 
Criminal Code. (Rossiiskaia Gazeta, 21 December 1994, p. 5, 
as translated in Foreign Broadcast Information Service, 
Document No. FBIS-SOV-95-006-S, 21 December 1994, 2 p.) 


This Law adds Article 1281 to the Criminal Code of the 
Russian Federation. Article 1281 provides that "The divulgence 
of information which constitutes confidential information by a 
person who has learned such information in connection with the 
performance of his official or occupational responsibilities is 
punishable by corrective labor for a term of up to two years, or 
by a fine in the amount of up to 50 times the minimum wage, or 
deprivation of the right to engage in certain activity for a period 
of one to three years." Article 1281 also provides that: "The 
same actions, if resulting in the infliction of significant material 
or moral injury to the victim, or if other grave consequences 
ensue, are punishable by confinement for a term of up to two 
years, or corrective labor for the same period of time, with or 
without deprivation of the right to occupy certain positions or 
engage in certain activity for a period of one to five years." The 
Law also amends Article 222 to read as follows: "Violation of 
medical, hygienic, or epidemiological regulations which results 


in the mass spreading of infectious diseases, with the exception 
of the HIV infection, or the mass poisoning of people, or which 
creates the threat of such consequences is punishable by 
confinement for a period of up to three years, or a fine in the 
amount of 50 times the minimum wage, with or without 
deprivation of the right to occupy certain positions or engage in 
certain activity for a period of one to three years." If the action 
results in the death or contamination with HIV of the victim, the 
perpetrator shall be punished with confinement for a term of two 
to seven years, and if the action results in people's deaths or 
contamination of several people with HIV infection, the 
perpetrator shall be punishable with confinement for a term of 
five to twelve years. In both of these cases, the perpetrator may 
be deprived of the right to occupy certain positions or to engage 
in certain activity for a period of one to five years. 


RUSSIAN FEDERATION. Federal Law No. 38 of 30 March 
1995 on the prevention of the spread in the Russian Federation 
of the disease caused by the human immmnodeficiency virus 
(HIV infection). (Rossiiskaia Gazeta, No. 72, 12 April 1995, as 
translated in International Digest of Health Legislation, Vol. 46, 
No. 3, 1995, pp. 318-322). 


Major provisions of this Law are reproduced in the Appendix 
to this volume under Section 940. The Law does the following, 
among other things: a) guarantees respect for the rights and 
freedoms of HIV-infected Russian citizens and places certain 
obligations on such persons; b) requires the compulsory testing 
of donors of blood, tissues, and organs and persons working in 
certain professions and undertaking certain activities; c) requires 
foreigners and stateless persons residing in the Russian 
Federation for more than three months to present a certificate 
confirming that they are not HIV-infected, d) guarantees the 
right of HIV-infected persons to receive medical care; and e) 
provides for compensation to persons infected during medical 
care. 


RUSSIAN FEDERATION. Decree No. 1017 of 13 October 
1995 on approving the Rules governing compulsory medical 
screening for the HIV virus. (Rossiiskaia Gazeta, 9 November 
1995, p. 6, as translated in Foreign Broadcast Information 
Service, Document No. FBIS-TEN-95-016, 9 November 1995, 3 
P.) 


The text of these Rules 1s reproduced in the Appendix to this 
volume under Section 940. The Rules deal with categories of 
persons required to undergo compulsory HIV testing, medical 
establishments carrying out such testing, methods of testing, the 
document to be issued to persons who are tested, confidentiality 
of test results, and disciplinary proceedings instituted against 
workers in certain professions who refuse to be tested, among 
other things. 


NOTE: On 4 September 1995, the Government of the Russian 
Federation issued a Decree setting forth the following list of 
professions subject to mandatory HIV testing: "a) physicians, 
mid-level and junior medical personnel at centres for AIDS 
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institutions directly involved in examining, diagnosing, treating, 
rendering services, as well as implementing forensic medical 
expertise and other work with individuals infected with -he 
human immunodeficiency virus with whom there is direct 
contact; b) physicians, mid-level and junior medical personme! of 
laboratories (groups of laboratory personnel) who test the public 
for HIV, carry out tests on blood and biological material from 
individuals infected with the human immunodeficiency viras; c) 
scientific workers, specialists white- and blue-collar workers at 
research institutions (enterprises [and] industries) prodacing 
deal with material containing the human immunodeficency 
virus." See Rosstiskaia Gazeta, 14 September 1995, p. 3, as 
translated in Foreign Broadcast Information Service, Document 
No. FBIS-UST-96-020, 14 September 1995. 


SPAIN. Royal Decree No. 1867/1995 of 17 November 1995 of 
the Ministry of Health and Consumption. (Boletín Oficicl del 
Estado, No. 287, 1 December 1995, as reproduced in Repectario 
Cronológico de Legislación [Aranzadi], Vol. 4, 1995, Iten No. 
3242, pp. 9480-9481.) 


This Decree provides that the Government will subsidize 90 
per cent of the costs of drugs for persons who have been 
diagnosed as suffermg from AIDS. The Decree does not apply 
to persons who are HIV carriers, but who have not yet been 
diagnosed as suffering from AIDS. In all activities carried au- in 
implementation of this Decree, the confidentiality of persons 
suffering from AIDS is to be respected. 


SPAIN. CASTILE AND LEON. Decree No. 41/1994 >f 17 
February 1994 of the Office of the Counsellor for Health and 
Social Welfare approving the Sectoral Plan for the Prevention 
and Control of AIDS and HIV-Related Infections. — (Boletín 
Oficial de Castilla y Leon, No. 36, 22 February 1994, pp. 212- 
224, as summarized in International Digest of Fealth 
Legislation, Vol. 46, No. 2, 1995, p. 176.) 


This Decree the above-mentioned Plan. The 
objectives of the Plan are the planning, coordination, promot: on, 
development, and evaluation of activities connected with the 
prevention and control of AIDS and HIV-related mfections The 
Plan, which is reproduced in an Annex to the Decree anc is to 
be updated annually by the Office of the Counsellor for Health 
and Social Welfare, contains the following Chapters: 1. 
Introduction; IL Objectives, II. Basic criteria for the 

of activities; IV. Programme of activities far the 
1994-1995 biennium; and V. Evaluation. 


NOTE: On 6 Agril 1994, the Community of Madrid approved 
Decree No. 37/1994 creating the Regional Office fcr the 
Coordination of Activities relating to HIV/AIDS. The Decree 
sets forth the objectives of the Regional Office, the departnents 
of the Regional Office, the duties of the Directing Council of the 
Regional Office, and the composition and functions ef the 


Technical Secretariat of the Regional Office, among other 
things. See Boletín Oficial de la Comunidad de Madrid, No. 
108, 9 May 1994, Item No. 114, pp. 270-271. 


SWEDEN. and Genera] Recommendations No. 4 
of 14 October 1994 of the National Board of Health and Welfare 
on measures to prevent the transmission of infection during the 
transplantation of organs and tissues. (Socialstyrelsens 
fork , 4 January 1995, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 3, 1996, 
pp. 328-329.) 


These regulations, which repeal Regulations No. 13 of 3 May 
1988 on measures to prevent infection by HIV and hepatitis B in 
the removal of organs or biological material other than blood 
and plasma, provide as follows with respect to HIV infections 
and hepatitis B and C infections: a) in order to avoid the 
transmission of infection in cases of infection or suspected 
infection, any person whose blood contains anti-HIV antibodies 
is to be excluded from organ donation; any person who is 
suspected of having been exposed to HIV infection is similarly 
to be excluded; b) prior to organ donation, the potential donor is 
to undergo tests for the detection of anti-HIV antibodies, 
hepatitis B antigen (HBsAg), and hepatitis C antibodies (anti- 
HVC), the tests carried out are to be comparable in quality and 
type to those used for screening blood donors; organ donation is 
to be excluded if the result of the HIV test is positive, organ 
donation is also to be excluded if the result of the test for 
hepatitis B or C is positive, unless the recipient is already 
infected by the same virus, and c) in emergency situations, the 
responsible physician must assess the restrictions to be observed 
within the context of the control measures prescribed and take 
the appropriate decision. 


NOTE: Regulations No. 3 of 16 February 1995 of the National 
Board of Health and Welfare on the detection of HTLV-UII 
antibodies in connection with blood and plasma donation repeal 
Regulations No. 21 of 5 November 1993 on the same subject 
and extend the provisions of the former regulations to donors 
already on the register who, within the context of blood 
donation, have not yet undergone a test for the detection of anti- 
HTLV-II antibodies. The new Regulations also provide that, if 
an exception is made from these provisions under emergency 
circumstances, the fact must be recorded in the file on the 
patient who donated the blood or plasma without prior testing 
for the detection of such antibodies. See Socialstyrelsens 
forfatiningssamling, 6 March 1995, as summarized in 
International Digest of Health Legislation, Vol. 46, No. 3, 
1995, p. 329. 


SWITZERLAND. Amendment of 23 June 1995 of the Federal 
Order on the granting of financial benefits to HIV-infected 
hemophiliacs and recipients of blood transfusions and their 
infected spouses. (Recueil officiel des lois fédérales, No. 39, 10 
October 1995, pp. 4340-4341, as summarized in International 
Digest of Health Legislation, Vol. 47, No. 1, 1996, p. 6.) 
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Section 1 of Swiss Federal Order of 14 December 1990 on the 
same subject is amended to read as follows: "The Confederation 
shall pay benefits to haemophiliacs and recipients of blood 
transfusions who have been imfected in Switzerland by blood 
products or blood contaminated by the human immunodeficiency 
virus (HIV), and also to their infected spouses and children. 
The amount of the benefits shall be 100,000 Swiss francs per 
HIV-infected persons." 


NOTE: On 18 September 1995, the Ordinance of 10 April 1991 
on the same subject was amended to add a new Section 4a, 
which reads as follows: "Applicants shall prove: a) that they 
have been infected by HIV; and b) that their mother or father 
fulfils the necessary conditions for entitlement to the benefits 
provided for in Section 1 of the Federal Order. They shall 
submit a medical certificate attesting that HIV has probably 
been transmitted by the mother." See Recueil officiel des lois 
fédérales, No. 39, 10 October 1995, pp. 4342-4343. 


TERRITORY OF HONG KONG. Disability Discrimination 
Ordinance (Ordinance No. 86 of 1995), 3 August 1995. (Hong 
Kong Government Gazette, Vol. 137, No. 31, Legal Supplement 
1, 4 August 1995, pp. A2413-A2549.) 


The objective of this Ordinance is “to render unlawful 

discrimination against persons on the ground of their or their 
associates disability in respect to employment, accommodation, 
education, access to partnerships, membership of trade unions 
and clubs, access to premises, educational establishments, 
sporting activities and the provision of goods, services and 
facilities, to make provision against harassment and vilification 
of persons with a disability and their associates, to extend the 
jurisdiction of the Equal Opportunities Commission to include 
discrimination against persons on the ground of their or (heir 
associates disability, and for connected purposes." The 
Ordinance defines disability to include the following, among 
other things. a) the presence in the body of organisms causing 
disease or illness, and b) the presence in the body of organisms 
capable of causing disease or illness. Disabilities also include 
those that exist, that previously existed and no longer exist, that 
may exist in the future, or that are imputed to a person. Section 
61 of the Act provides that nothing in the Ordinance shall apply 
to a person who discriminates against another person with a 
disability if that person's disability is an infectious disease and 
the discriminatory act is reasonably necessary to protect public 
health. Section 61 also explicitly declares that this provision 
has no application to a person who is HIV-positive or who has 
acquired immunodeficiency syndrome merely because of the fact 
that the person has such a condition. 


TUNISIA. Decree No. 94-388 of 7 February 1994 prescribing 
the list of required supplementary examinations and other 
services which haemodialysis centres must provide for patients. 
(Journal Officiel de la République Tunisienne, No. 16, 25 
February 1994, pp. 344-345, as summarized in International 
Digest of Health Legislation, Vol. 45, No. 4, 1994, p. 483.) 


This Decree has been made in pursuance of Law No. 91-63 on 
health organization in Tunisia. An Annex lists the 


patients undergoing 

indicated. It is laid down, in particular, that patients must 
undergo a test for HIV prior to commencement of treatment and 
once annually thereafter. Section 2 provides that, in addition to 
the required biological examinations prescribed within the 
framework of transfusion safety, each unit of red cell concentrate 
intended for transfusion to the person undergoing haemodialysis 
must be grouped for ABO and phenotyped to determine the 
Rhesus and Kell systema, tested for hepatitis HBV and HBC 
virus, and verified for compatibility tests. Section 3 provides 
that patients undergoing haemodialysis must, in addition, be 
vaccinated against hepatitis if there is no evidence of anti HBs 
and depending on the results of serological examinations. 


TUNISIA. Order of 28 July 1995 of the Ministry of the Interior 
and the Ministry of Public Health universalizing the prenuptial 
certificate throughout the territory of the Republic. (Journal 
Officiel de la République Tunisienne, No. 63, 8 August 1995, p. 
1645.) 


This Order requires that certificates of prenuptial 
examinations must be presented to civil status officers or 
notaries chosen by marriage certificate establishments. This 
requirement is imposed throughout the country of Tunisia. 


NOTE: An Order of 16 December 1995 of the Ministry of 
Health sets forth the form that must be used for prenuptial 
certificates and the information that must be included. The 
Order requires, among other things, that hepatitis B and C test 
results be recorded. In addition, the certificate is to declare that 
the attention of the future wife has been drawn to the risk of 
rubella contracted during pregnancy and that the person being 
examined has been advised to be vaccinated against hepatitis B 
and has been provided with genetic counselling and counselling 
on methods of planning births and the need for the monitoring of 
pregnancy, among other things. The form is also to include the 
observation that any person who, knowing that he or she is 
infected with a transmissible diseases, by his or her behaviour 
deliberately acts so as to transmit the disease to other persons is 
subject to imprisonment for from one to three years under Law 
No. 92-71 of 27 July 1992 on transmissible diseases. See 
Journal Officiel de la République Tunisienne, No. 103, 26 
December 1995, pp. 2353-2354. 


TURKMENISTAN. Regulations of 7 June 1995 on HIV/AIDS 
testing m Turkmenistan. (International Digest of Health 
Legislation, Vol. 46, No. 4, 1995, pp. 474-475.) 


These Regulations have been made in pursuance of Section 3 
of the Law of 10 January 1991 on the prevention of AIDS. 
Section 2 indicates the categories of persons subject to HIV 
testing, including the following: donors of blood, blood products, 
plasma, and other biological fluids and tissues, on the occasion 
of each donation; citizens of Turkmenistan travelling abroad, in 
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the event that the country of destination requires a certificate of 
the performance of a test for HIV infection; persons displaying 


infected parents, at birth and fifteen months thereafter, and 
medical workers accidentally exposed to direct contact with 
body fluids, within two months of such contact. Under Section 
3, staff of diplomatic and consular missions enjoying diplomatic 
privileges and immunity in Turkmenistan may be tested nly 
with their consent Section 4 requires annual sentinel 
surveillance to be carried out on certain high-risk groups (drug- 
dependent persons, "promiscuous" persons, patients suffering 
Bon sects ly tance dada cie) Under Section 5. all 
surveillance, with the exception of sentinel surveillance, is t be 
conducted with pre- and post-test counselling, on a volun-ary, 
anonymous, and confidential basis. Section 6 indicates the 
methods to be used for HIV testing, while Section 7 lays dcwn, 
among other things, that testing may be performed only in state 
medical establishments. Under Section 8, citizens of 
Turkmenistan, aliens, or stateless persons may request testirg to 
be repeated in another establishment. Section 9 imposes the 
requirement of confidentiality with regard to HIV testing and its 
results, while Section 10 requires health care establishments to 
inform the persons tested, in writing, of the need for 
preventative measures and their responsibility towards cther 
persons. 


UKRAINE. Decree of 1992 on introducing compulsory state 
insurance from AIDS for medical and pharmaceutical 

(Radio Ukraine World Service, 24 September 1992, as 
reproduced in Summary of World Broadcasts [British 
Broadcasting Corporation], Document No. SU/WO0250/A/l, 2 
October 1992, 1 p.) 


This Decree is directed at medical workers (medical and 
pharmaceutical personnel) who contract HIV while fulfi ling 
their service duty. Insurance dues will be paid at the rate oZ 0.5 
per cent and 0.25 per cent of the minimum wage, respectively. 
Persons who are infected while insured will receive insurance 
money equal to ten times the minimum wage. If disatility 
results, 50 times the minimum wage will be paid. 


UNITED STATES OF AMERICA. Medicare and Med:caid 
programs, conditions of coverage for organ procurement 
organizations. Parts 405, 482, and 485 of Title 42 (Public 
Health) of the United States Code of Federal Regulations, 16 
May 1994. (Federal Register, Vol. 59, No. 173, 8 September 
1994, pp. 46500-46517, as summarized in International D'gest 
of Health Legisiation, Vol. 46, No. 2, 1995, p. 183.) 


procurement organizations (OPOs) to ensure that tests are 
performed on prospective organ donors to ‘prevent the 
acquisition of organs that are infected with the "etiologic egent 
for [AIDS]." 


UNITED STATES OF AMERICA. Public Law No. 103-333 
of 30 September 1994, Act making appropriations for the 
Departments of Labor, Health and Human Services, and 
Education, and related agencies, for the fiscal year ending 
September 30, 1995, and for other purposes. (United States 
Statutes at Large, Vol. 108, 1994, pp. 2539-2575.) 


Among other things, this Act provides that no funds may be 
appropriated under the Act to carry out any programmes for tbe 
distribution of sterile needles for the hypodermic injection of 
any illegal drug unless the Surgeon General of the United States 
determines that such programmes are effective in preventing the 
spread of HIV and do not encourage the use of illegal drugs, 
except that such funds may be used for such purposes in 
furtherance of demonstrations or studies authorized in the 
ADAMHA Reorganization Act (Public Law No. 102-321). The 
Act also inserts into Chapter 51 of Title 18 of the United States 
Code provisions imposing criminal penalties of a fine between 
$10,000 and $20,000 and/or imprisonment for between one and 
ten years upon anyone who, afler testing positive for HIV and 
receiving actual notice of that fact, knowingly donates or sells or 
knowingly attempts to donate or sell blood, semen, tissues, 
organs, or other bodily fluids for use by another, except as 
determined necessary for medical research or testing. 
Transmission of HIV need not occur for a person to be convicted 
of this crime. The Act provides that none of the funds 
appropriated under the Act shall be expended for any abortion, 
except when it is made known to the federal entity or official to 
which funds are appropriated that such procedure is necessary to 
save the life of the mother or that the pregnancy is the result of 
rape or incest. 


NOTE: On 6 December 1994, the Department of Justice, 
Bureau of Prisons issued an Interim Rule allowing the funding 
of elective abortions for prisoners. The Rule is a result of the 
fact that the Department of Justice appropriations legislation for 
1994 contains no restrictions on abortion funding, as it had in 
the past. See Federal Register, Vol. 59, 6 December 1994, p. 
62968. 


UNITED STATES OF AMERICA. ALABAMA. Act No. 
95-665 of 3 August 1995. (Alabama Laws, 1995, p. 1377.) 


This Act repeals Section 22-11A-15 of the Code of Alabama 
1975. This Section required premarital examinations and 


NOTE: On 15 July 1994, California enacted legislation 
repealing legal provisions requiring all applicants for a marriage 
licence to submit a certificate stating that they have been tested 
for syphilis and, if the applicant is a woman, rubella and that 
they have been offered an HIV test. See Califorma Legislative 
Service, 1994, Chapter 197, 1 p. 


On 8 July 1994, Rhode Island enacted legislation repealing the 
requirement that no marriage licence be issued unless each 
applicant has submitted to a physical examination, including a 
blood test and the physician has stated his or her opinion that 
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the applicant is not infected with syphilis or gonorrhoea in a 
communicable state. See Rhode Island Session Laws, 1994, 
Chapter 94-191, 3 p. On 8 July 1995, Rhode Island eliminated 
entirely the requirement that applicants for a marriage licence 
obtain a physical examination. The same legislation requires 
the distribution to applicants of information an free HIV testing. 
See Rhode Island Session Laws, 1995, Chapter 95-91, 3 p. 


UNITED STATES OF AMERICA. ALASKA. An Act of 17 
February 1994 relating to blood tests for persons charged with 
sex offenses. (Alaska Session Laws, 1994, Chapter 1, p. 4) 


This Act inserts into the Alaska Statutes a new Article 4B 
(Blood Tests of Persons Charged with Sex Offenses). Under 
this Article, a person charged in a criminal complaint, 
indictment, presentment, or information filed with a 
or court with a violation of Alaska Statutes 11.41.410-11.41.450 
that includes sexual penetration as an element of the offence or a 
minor with respect to whom a petition has been filed in a 
juvenile court alleging a violation of the above sections of the 
Alaska Statutes that includes sexual penetration as an element 
of the offence may be ordered by a court with jurisdiction to 
submit to testing for sexually transmitted diseases, including 
HIV infection. An alleged victim, the parent or guardian of the 
alleged victim who is minor or incompetent, or the prosecuting 
attorney on behalf of the alleged victim may petition a court for 
this order. The Court is to make the order if it determines that 
there is probable cause to believe that the crime alleged has 
been committed and that sexual penetration took place between 
the offender and the alleged victim in the course of the crime. 


NOTE: In 1993-1995, the following states enacted legislation 
dealing with the HIV testing of persons who are alleged to have 
committed or who have been convicted of committing sex and 
certain other offences: a) California: authorizes involuntary 
testing of inmates and minor state wards for all communicable, 
contagious, and infectious diseases, except AIDS, HIV, and 
tuberculosis (California Legislative Service, 1994, Chapter 993, 
5 p.), mandates HIV testing of a person convicted of or judged to 
be a ward of the court with respect to the offence of lewd or 
lascivious acts with a child (California Legislative Service, 
1995, Chapter 396, 4 p.); mandates AIDS testing of a person 
judged a ward of the court by reason of violation of certain sex 
offences (California Legislative Service, 1994, Chapter 121, 4 
p.j provides that procedures to require the HIV testing of 
inmates, persons arrested or taken into custody, and persons on 
parole are operative in localities only when adopted by the 
locality and extends the operation of these testing provisions to 1 
July 1999 (California Legislative Service, 1994, Chapter 1190, 
3 p.) authorizes HIV testing of persons (including juveniles) 
who have been charged with the commission of certain offences 
and have been alleged to have committed a separate uncharged 
offence, at the request of the victim of the uncharged offence 
(California Legislative Service, 1994, Chapter 20, 5 p.y, b) 
Connecticut mandates HIV testing of persons convicted of, or 
judged delinquent with respect to, certain sex offences, at the 
request of a victim, and authorizes a court to order such tests 
with respect to persons accused of certain sex offences 


(Connecticut Legislative Service, 1994, Public Act No. 94-6, 16 
p.) c) Delaware: mandates HIV testing of persons charged with 
certain sex offences, at the request of the victim (Delaware 
Session Laws, 1994, Chapter 231, 4 p.); d) Georgia: mandates 
HIV testing of certain juveniles sentenced to state custody 
(Georgia Session Laws, 1994, Act No. 1125, 60 p.) e) Idaho: 
mandates testing of juveniles charged with sex and certain other 
offences for venereal disease and HIV and HBV and such testing 
of all persons charged with any crime in which bodily fluid is 
likely to have been transmitted to another (Idaho Session Laws, 
1994, Chapter 408, 3 p.), f) Iowa: mandates HIV testing of 
juveniles adjudicated delinquent for an act of sexual assault, at 
request of the victim if certain conditions are met (Iowa 
Legislative Service, 1994, Chapter 1154, 4 p.) g) Kansas 
mandates HIV testing of persons acquitted because of insanity in 
certain offences, at the request of the victim (Kansas Session 
Laws, 1995, Chapter 251, 159 p.); h) Kentucky: mandates HIV 
testing of a criminal defendant, inmate, parolee, or probationer 
who has bitten or wounded (puncture wound) certain public 
employees, or with whose blood or bodily fluids such an 
employee has come into contact (Kentucky Session Laws, 1994, 
Chapter 309, 6 p.) i) Maine: mandates testing of a person 
convicted of committing a sex offence, at the request of the 
victim, and replaces similar legislation (Adaine Session Laws, 
1995, Chapter 319, 3 p.); J) Michigan: mandates HIV testing of 
children found to be delinquent with respect to certain sex 
offences (Michigan Legislative Service, 1994, Public Act No. 1, 
4 p.), authorizes HIV and hepatitis B testing of persons charged 
with certam offences relating to prostitution, HIV, hepatitis B, 
and venereal disease testing of persons charged with certain 
crimes involving sexual penetration; and venereal disease and 
hepatitis B testing of persons convicted or children found 
delinquent with respect to certain offences (Michigan 
Legislative Service, 1994, Public Act No. 72, 5 p.); expands the 
category of offences with respect to which a person, if convicted, 
can be ordered to be tested for HIV, hepatitis B, and venereal 
diseases (Michigan Legislative Service, 1995, Public Act No. 
253, 5 p.); k) Minnesota: authorizes the HIV testing of juveniles 
adjudicated delinquent with respect to certain offences 
(Minnesota Session Law Service, 1994, Chapter 636, 4 p.) 
mandates HIV testing of persons convicted of certain violent 
offences and juveniles adjudicated delinquent with respect to 
certain offences, at the request of the victim or prosecutor (with 
victim's consent) (Minnesota Session Law Service, 1995, 
Chapter 226, 3 p.y 1) Mississippi: clarifies the status of 
convicted sex offenders (and juveniles adjudicated delinqnent) 
required to be tested for HIV/AIDS and mandates reporting of 
positive test results to the spouses of the victim and the offender 
(Mississippi Session Laws, 1994, Chapter 504, 2 p.) m) New 
Hampshire: mandates HIV testing of persons convicted of 
certain offences and authorizes notification of test results to the 
victim (New Hampshire Session Laws, 1994, Chapter 18, 1 p.y 
n) New Jersey: mandates HIV testing of juveniles adjudicated 
delinquent with respect to certain sex offences (New Jersey 
Session Law Service, 1993, Chapter 364, 6 p.X, o) New York: 
mandates HIV testing of persons (including youthful offenders) 
canvicted of certain offences involving sexual intercourse, at the 
request of the victim (McKinney's Session Law News of New 
York, 1995, Chapter 76, 6 p.X p) North Carolina: authorizes 
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testing of defendants in certain sex offences involving persons 
under the age of fifteen (previously twelve) for HIV, herpes, and 
various sexually transmitted diseases (herpes not previously 
included) (North Carolina Session Laws, 1994, Chapter 8, 2. p.y; 
q) Pennsylvania: mandates HIV testing of persons convic-ed of, 
and juveniles adjudicated delinquent with respect to, certam sex 
offences, at the request of the victim (Pennsylvania Legislctive 
Service, 1994, Act No. 1994-75, 3 p.) r) Rhode -sland: 
mandates testing for sexually transmitted diseases, including 
HIV, of persons convicted of, or juveniles adjucicated 
delinquent with respect to, certain sex offences, at the request of 
the victim (Rhode Island Session Laws, 1995, Chapter 95-1C5, 2 
p.); 8) South Carolina: mandates sexually transmitted d-sease, 
HIV, and HBV testing of persons convicted of, or juveniles 
adjudicated delinquent with respect to, certain sex offences, and 
authorizes such testing with respect to other crimes involving 
exposure to blood or bodily fluids, at the request of the victim or 
the solicitor, replaces similar legislation (South Carclina 
Session Laws, 1994, Act No. 430, 3 p.y; t) Tennessee: mandates 
HIV testing of persons arrested for violating certain statutes and 
authorizes use of a positive test result as an enhancement fector 
at the time of sentencing (Tennessee Session Laws, 1394, 
Chapter 989, 2 p.); and u) Utah: repeals required segrega-icn of 
prisoners who test positive for HIV (Utah Session Laws, 1394, 
Chapter 148, 2 p.). 


UNITED STATES OF AMERICA. ARIZONA. An Act of 4 
April 1995 amending Section 36-663, Arizona Revised Statutes: 
relating to communicable disease control. (Session Laws, 1295, 
Chapter 46, pp. 186-188.) 


This Act amends Section 36-663 of the Arizona Revised 
Statutes to insert provisions relating to HIV testing as part of a 
patient examination or consultation conducted outsid: a 
hospital. The Act prohibits the performance of such -esting 
without the informed consent of the subject of the testing cr, if 
the subject does not have the capacity to consent, the >erson 
authorized by law to consent to health care for the subject In 
order to obtain consent, the health care provider must explam 
the purpose, meaning of results, and benefits of early disgrosis 
and medical intervention; the nature of HIV/AIDS and about-risk 
behaviours, confidentiality protections; that such testng 18 
voluntary and can be performed anonymously, that positive: test 
results must be reported to a public health agency, and that 
consent may be withdrawn any time before blood is drawn. 


NOTE: On 9 May 1995, the state of Maryland re-enacted 
legislation requiring a health care provider to obtain informed 
consent of a subject before obtaining a fluid or tissue samale for 
HIV testing. The subject must be provided pre-test counseling 
on HIV infection and methods to prevent transmaszion, 
information about a physician's duty to warn, and assistence in 
gaining access to health care available to persons who test 
positive for HIV. Refusal to consent or a positive test resclt may 
not be used as the sole basis for denying services or treetment. 
If a positive result is obtained, the individual must be not:fied 
and provided with information on available counselling services 
and must be counselled to inform all sexual and needle-chering 


partners and offered assistance to do this. If necessary, other 
late action must be taken to comply with Section 18-337. 


appropriate 
See Laws of the State of Maryland, 1995, Chapter 321, pp. 
2251-2252. 


On 23 March 1995, the state of Virginia enacted legislation 
requiring HIV-testing of donor gametes used to treat patients in 
various assisted reproduction procedures. The legislation 
defines “gametes” as either sperm or ova. See Acts of the 
General Assembly of the Commonwealth of Virginia, 1995, 
Chapter 519, pp. 800-801. 


UNITED STATES OF AMERICA. ARIZONA. An Act of 
19 April 1995 amending Sections 1-304, 15-101, 15-102, 15- 
203, 15-231, 15-234 and 15-235 Arizona Revised Statutes. 
(Arizona Legislative Service, 1995, Chapter 268, pp. 1-121.) 


Among other things, this Act amends Section 15-716 of the 
Arizona Revised Statutes to require school districts to provide 
instruction on HIV/AIDS from kindergarten programmes 
through the twelfth grade. 


NOTE: On 9 June 1994, the state of Oklahoma enacted 
legislation requiring all classes that teach AIDS education to 
emphasize that abstinence from sexual activity is the only 
completely reliable means of preventing the sexual transmission 
of AIDS and other sexually transmitted diseases, requiring all 
AIDS education courses that discuss sexual intercourse to 
emphasize that the pupil has the power to control personal 
behaviour, and requirmg AIDS prevention education to 
emphasize the following: 1) engaging in homosexual activity, 
promiscuous sexual activity, intravenous drug use, or contact 
with contaminated blood products is now known to be primarily 
responsible for contact with AIDS virus; 2) avoiding the 
activities specified in paragraph 1 of this Section is the only 
method of preventing the spread of the virus; 3) sexual 
intercourse, with or without condoms, with any persons testing 
positive for HIV antibodies or any other person infected with 
HIV places that individual in a high-risk category for developing 
AIDS; and 4) abstinence from sexual activity is the only certain 
means for the prevention of the spread or contraction of the 
AIDS virus through sexual contact. See Oklahoma Session Law 
Service, 1994, House Joint Resolution No. 1078, 3 p. 


UNITED STATES OF AMERICA. IDAHO. Neal v. Neal, 


22 April 1994, Supreme Court. (Family Law Reporter, Vol. 20, 
3 May 1994, pp. 1295-1296.) 


In the process of a divorce between the parties, the plaintiff 
wife brought a tort action of criminal conversation against the 
woman with whom her husband was having an extramarital 
exclusive sexual relationship with her husband. The Court 
opportunity to abolish the tort. It reasoned that the tort had its 
genesis in the proposition that a husband has a property right 
over his wife and her services and that the change in societal 
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views towards women was cause to abolish it. The Court also 
ruled that a spouse may recover for mental anguish resulting 
from the fear of contracting a sexually transmitted disease from 
an unfaithful spouse, although not unless there is proof of actual 
exposure - a fact not present in this case. It did allow the wife to 
proceed on a claim of civil battery based on her allegation, that, 
had she known of her husband's sexual relationship with another 
woman, she would not have consented to engage in intercourse 
with him. 


NOTE: On 8 September 1995, in Hogan v. Tavzel, the Sth 
District Court of Appeal of Florida held that a woman could 
proceed with a battery claim against her ex-husband for 
allegedly infecting her with genital warts during their marriage 
when he knew of his disease but failed to warn her. See Family 
Law Reporter, Vol. 21, 3 October 1995, p. 1555. 


On 26 March 1993, in Doe v. Roe, the New York Justice Court, 
Rockland County, ruled that a man who claimed to have been 
inflicted with bodily harm when a woman with whom be had 
sexual relations infected him with a venereal disease had an 
actionable tort claim, as long as he could prove that the woman 
knew of her infection at the time of intercourse. See Family 
Law Report, Vol. 19, 4 May 1993, p. 1304. 


UNITED STATES OF AMERICA. RHODE ISLAND. An 
Act of 16 May 1994 relating to health and safety - AIDS and 
HIV transmission. (Rhode Island Session Laws, 1994, Chapter 
94-30, 3 p.) 


This Act provides that the Director of the Department of 
Health shall establish a pilot programme offering the free 
exchange of new hypodermic needles and syringes for used 
hypodermic needles and syringes as a means to prevent the 
transmission of HIV among intravenous drug users eighteen 
years of age and older. Amy site used in the programme shall 
make available educational materials, HIV counselling and 
testing, and referral services targeted at education on AIDS 
individual who either administers or participates in said 
programme shall be immune from criminal prosecution for 
violating Section 21-28.5- 1(11) of the General Laws unless the 
individual is found to have in his or her possession hypodermic 
needles and syringes that are not a part of the exchange 
programme. 


NOTE: On 2 May 1994, Maryland established an AIDS 
Prevention Sterile Needle and Syringe Exchange Pilot 
Programme. See Maryland Session Laws, 1994, Chapter 360, 7 
p. 


UNITED STATES OF AMERICA. TENNESSEE. An Act of 
10 May 1994 relative to exposure to certain contagious, fatal 
diseases and to amend Tennessee Code Annotated, Title 39, 
Chapter 13, Title 63, and Title 68. (Tennessee Session Laws, 
1994, Chapter 952, 2 p.) 


This Act adds the following new Section 2 to Title 39, Chapter 
13, Part 1, of the Tennessee Code Annotated: 


"Section 2. a) A person commits the offense of criminal 
exposure of another to HIV when, knowing that he or she is 
infected with HIV, such person knowingly: 1) engages in 
intimate contact with another, 2) transfers, donates, or provides 
his or her blood, tissue, semen, organs, or other potentially 
infectious body fluids or parts for transfusion, transplantation, 
insemination, or other administration to another in any manner 
that presents a significant risk of HIV transmission; or 3) 
dispenses, delivers, exchanges, sells, or in any other way 
transfers to another any nonsterile intravenous or intramuscular 
drug paraphernalia. 


b) For purposes of this section: 1) ‘HIV’ means the human 


immunodeficiency virus or any other identified causative agent 
of acquired immunodeficiency syndrome. 2) 'intimate contact 
with another’ means the exposure of the body of one (1) person 
to a bodily fluid of another person in any manner that presents a 
significant risk of HIV transmission. 3) ‘Intravenous or 
intramuscular drug paraphernalia’ means any equipment, 
product, or material of any kind which 1s peculiar to and 
marketed for use in injecting a substance into the human body. 


c) It is an affirmative defense to prosecution under this section, 
which must be proven by a preponderance of the evidence, that 
the person exposed to HIV knew that the infected person was 
infected with HIV, knew that the action could result in infection 
with HIV, and gave advance consent to the action with that 
knowledge. 


d) Nothing in this section shall be construed to require the actual 
transmission of HIV in order for a person to have committed the 
offense of criminal exposure of another to HIV. 


e) Criminal exposure of another to HIV is a Class C felony." 


NOTE: On 6 July 1995, Pennsylvania enacted legislation 
increasing the degree of seriousness of certain offences 
connected to prostitution if the person who committed the 
offence was knowingly infected with HIV or AIDS or knowingly 
promoted the prostitution of another who was infected with HIV 
or AIDS. See Pennsylvania Legislative Service, 1995, Act No. 
1995-28, 4 p. 


On 10 May 1995, Indiana enacted legislation creating the 
offence of knowingly or intentionally in a rude, insolent, or 
angry manner placing blood or another body fluid or waste on a 
law enforcement officer or a corrections officer identified as 
such and while engaged m the performance of official duties or 
coercing another person to place blood or another body fluid or 
waste on such a person. The seriousness of the offence is 
increased depending upon whether the offender knew or 
recklessly failed to know that he or she was infected with 
hepatitis B, HIV, or tuberculosis, and increased further if 
infection results. See Indiana Legislative Service, 1995, Public 
Law No. 298-1995, 2 p. 


244 940 Sexually Transmitted Diseases and Acqu:red Immunodeficiency Syndrome (AIDS) 


UNITED STATES OF AMERICA. TEXAS. An Act oi 28 
April 1995 relating to home collection kits for Funan 
immunodeficiency virus infection testing, providing 
(Vernon's Texas Session Law Service, 1995, Chapter 33, 4 >.) 


This Act regulates the use of home collection kits for HIV 
infection testing by inserting a new Subchapter J in Chapxe- 85 
of the health and Safety Code. A "home collection kat" is 
defined as "a product sold to the general public and used by an 
individual to collect a specimen from the human body &ni to 
submit the specimen to a laboratory for testing and a report." 
Such kits may not be marketed, distributed, or sold to members 
of the general public unless they meet certain requirerxents. 
These requirements deal with services that must be provice in 
connection with the sale of such kits, qualified facilities viere 
specimens collected are tested, oral reporting of test resilts, 
required counselling, labelling of kits, enforcement, and 
confidentiality, among other things. The Act prohibits a pe-son 
from requiring an individual to be tested for HIV infectiom as 
provided for in Section 81.102 of the Health and Safety Code 
and provides that any statement that an identifiable indi~idual 
has or has not been tested with a home collection kit for SIV 
infection testing, including a statement or assertion thet the 
individual is positive, is negative, is at risk, or has or docs not 
have a certain level of antigen or antibody, is confidenta! as 
provided for in Section 81.103 of the Code. 


NOTE: On 16 June 1995, Texas enacted legislation relat-nz to 
the investigation of child abuse and the protection ct the 
interests of a child who is the subject of a child abuse 
investigation or a suit affecting the parent-child relations] ip or 
who is under the jurisdiction of the Department of Protective 
and Regulatory Services. Among other things, the Act prcv des 
that the Department shall provide testing as necessary fcr the 
welfare of a child whom the Department believes, after an 
investigation, has been sexually abused, including HIV testing 
of a child who was abused in a manner by which HIV mar be 
transmitted. The results of such testing are to be confiden-ial, 
except with respect to court proceedings, persons responsitle for 
the case and custody of the child as a foster parent, and a person 
seeking to adopt the child. See Vernon's Texas Session Law 
Service, 1995, Chapter 943, 10 p. 


UNITED STATES OF AMERICA. TEXAS. An Act 3f 14 
June 1995 relating to partner notification programs for persons 
with human imm i virus infection. (Vernon's Texas 
Session Law Service, 1995, Chapter 622 of 1995, 2 p.) 


This Act amends Section 81.051 of the Health and Safety 


Code to add the following provisions to existing legis:acion 
relating to partner notification of HIV infection: 


"g) A partner notification program shall be carried oat as 
follows: 1) a partner notification program shall maks the 
notification of a partner of a person with HIV infection m the 
manner authorized by this section regardless of whether the 
person with HIV infection who gave the partner's name cocsents 
to the notification; and 2) a health care professional shall actify 


the partner notification program when the health care 
professional knows the HIV+ status of a patient and the health 
care professional has actual knowledge of possible transmission 
of HIV to a third party. Such notification shall be carried out in 
the manner authorized in this section and Section 81.103." 


h) A health care professional who fails to make the notification 
required by Subsection (g) is immune from civil or criminal 
liability for failure to make the notification." 


NOTE: On 23 March 1994, Washington enacted legislation to 
authorize the disclosure of HIV test results to the victims of sex 
offences. See Washington Legislative Service, 1994, Chapter 
72, 4 p. 


On 20 April 1994, Wisconsin enacted legislation expressly 
permitting the HIV test results of a child for whom placement in 
a foster home, group home, or child caring institution is 
recommended to be disclosed to the agency preparing the child's 
required court report or permanency plan and requiring that 
agency to provide a foster parent or operator of a group home or 
child caring institution. with whom the child is placed any 
information contained in the report or plan relating to HIV and 
hepatitis B test results, among other things. See Wisconsin 
Legislative Service, 1994, Act No. 395, 67 p. 


On 13 July 1994, Rhode Island enacted legislation prohibiting 
physicians or laboratories providing the Department of Health 
with samples or specimens for HIV testing or results of HIV 
tests from including the name of the patient or any other 
information that would identify the person tested. See Rhode 
Island Session Laws, 1994, Chapter 94-374, 2 p. 


On 15 April 1994, Oklahoma enacted legislation to enlarge the 
categories of persons to be notified of the HIV/AIDS status of an 
inmate of an institution to include probation and parole officers, 
and any jailer or other employee or any employee of the Pardon 
and Parole Board who has or will have direct contact with the 
inmate. See Oklahoma Session Law Service, 1994, Chapter 58, 
2 p. 


Two recent Florida Laws, Chapters 94-90 (1 April 1994) and 
95-387 (17 June 1995) reenact provisions of Florida statutes 
scheduled for repeal that provided for exemptions from 
confidentiality i for HIV test results. See Florida 
Session Law Service, 1994, 9 p. and Florida Session Law 
Service, 1995, 4 p. 


On 10 May 1994, Tennessee enacted legislation authorizing a 
district attorney to view certain police records when there is 
probable cause to prosecute a person for aggravated prostitution 
and to use positive HIV test results contained in the record for 
such prosecution. See Tennessee Session Laws, 1994, Chapter 
995, 1 p. 


UNITED STATES OF AMERICA. UTAH. An Act of 10 
March 1995 relating to the Judicial Code. (Utah Session Laws, 
1995, Chapter 107, 4 p.) 
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This Act creates a new Section 78-28-101 of the Judicial Code 
which authorizes any person significantly exposed during the 
course of performing emergency medical services or assistance 
to petition the district court for an order that the person who 
significantly exposed the petitioner be tested for HIV and other 
blood-borne pathogens and that the test results be disclosed to 


NOTE: On 26 May 1994, Maryland enacted legislation 
requiring a first responder who has come into contact exposure 
while treating or transporting a person who dies at the scene or 
during transportation to be notified if it is found that that person 
was infected with a contagious disease or virus (including HIV). 
See Maryland Session Laws, 1994, Chapter 534, 4 p. 


On 31 July 1995, Alabama enacted legislation adding physicians 
to the list of persons granted good faith immunity for reporting 
state health workers infected with HIV of HBV to the State 
Health Officer. See Alabama Session Law Service, 1995, Act 
No. 95-541, 2 p. 


On 20 September 1994, California enacted legislation 
authorizing the HIV testing of the blood or other tissue or 
material from a patient who has been a source of significant 

exposure to another person (e.g. health personnel, first 
i See California Legislative Service, 1994, Chapter 
708, 7 p. 


On 1 July 1994, Hawaii authorized the Director of Health to 
appoint an advisory committee to advise health care workers 
infected with HIV of HBV or other blood-borne infections. See 
Hawaii Session Laws, 1994, Act No. 265, 2 p. 


On 11 March 1994, Indiana enacted legislation authorizing the 
State Department of Health to allow an expert review panel to 
provide confidential consultational advice to health care workers 
who are infected with HIV and HBV. See Indiana Legislative 
Service, 1994, Public Law No. 95-1994, 3 p. 


On 3 July 1995, Maine enacted legislation defining in more 
detail the circumstances m which a person exposed to HIV in 
the course of employment may petition a court for testing to be 
performed on the source of exposure. See Maine Session Laws, 


1995, Chapter 404, 10 p. 


On 5 January 1995, Michigan enacted legislation authorizing 
persons who have been expoeed to the blood or bodily fluids of 
an emergency patient while assisting or transporting that patient 
to request that the patient be tested for HIV or HBV. See 
Michigan Legislative Service, 1994, Public Act No. 419, 6 p. 


On 21 April 1994, Tennessee enacted legislation authorizing 
law enforcement officials who have been exposed to the blood or 
body fluids of an arrested person in any manner that presents a 
significant risk of the transmission of HIV or HBV to request 
that that person be tested. See Tennessee Session Laws, 1994, 
Chapter 914, 2p. 


On 9 April 1994, Wisconsin enacted legislation placing 


additional requirements on emergency medical personnel, first 
responders, correctional employees, etc. who have been 
significantly exposed to HIV and who seek a court order for the 
HIV testing of the blood of the person who was the source or 
exposure. Among these requirements is that the person making 
the request have his or her own blood tested for HIV. See 
Wisconsin Legislative Service, 1994, Act No. 252, 7 p. 


UNITED STATES OF AMERICA. VIRGINIA. An Act of 2 
April 1994 to amend the Code of Virginia by adding a section 
numbered 32.1-330.1, relating to a premium assistance program 
for HIV-positive individuals. (Virginia Session Law Service, 
1994, Chapter 200 of 1994, 2 p.) 


This Act adds a Section 32.1-330.1 to the Code of Virginia 
authorizing the payment of health insurance premiums for 
individuals who are not eligible for Medicaid and who can 
document 1) HIV infection and inability to continue working for 
medical reasons and 2) eligibility to continue their employers 
group policy pursuant to the Consolidated Omnibus Budget 
Reconciliation Act of 1985. After one year of operation of this 
program, the Board of Medical Assistance is to submit a report 
on the program to the legislature. 


NOTE: On 2 May 1994, Maryland extended the length of 
operation of its AIDS Insurance Assistance Program, altered 
eligibility requirements, and raised the cap on their number of 
officials that could be enrolled at any one time. See Maryland 
Session Laws, 1994, Chapter 147, 4 p. 


On 7 July 1995, Delaware enacted legislation prohibiting 
insurers from requesting or requiring that an applicant submit to 
an HIV test without fully informed consent See Delaware 
Session Laws, 1995, Chapter 176, 4 p. 


On 11 July 1994, Massachusetts enacted legislation prohibiting 
health insurance plans providing coverage for prescription drugs 
from excluding coverage of HIV/AIDS treatment on the grounds 
that the off-label use of the drug has not been approved by the 
federal Food and Drug Administration for that indication if such 
a drug is recognized as treatment in one of the standard 
reference compendia, in the medical literature, or by the 
commissioner. See Massachusetts Legislative Service, 1994, 
Chapter 60, 390 p. 


On 20 April 1994, Minnesota enacted legislation that prohibits 
insurers from obtaining or using the performance of or the 
results of an HIV test on a patient pursuant to 
Sections 144.761 to 144.7691, or performed on emergency 
medical services personnel pursuant to the protocol under 
Section 144.762, subdivision 2, in order to make an 
underwriting decision, cancel, fail to renew, or take any other 
action with respect to a policy, plan, certificate, or contract. See 
Minnesota Session Law Service, 1994, Chapter 475, 2 p. 
Legislation enacted by Minnesota on 22 May 1995 prohibits 
insurers from asking the insured or prospective insured whether 
he or she has been the victim of any crime that involves bodily 
contact with the offender. See Minnesota Session Laws, 1995, 
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Chapter 485, 89 p. 


UNITED STATES OF AMERICA. VIRGINIA. An Ast of 
16 March 1995 to amend the Code of Virginia by adding a 
section numbered 54.1-2403.01, relating to a certain rotine 
component of prenatal care. (Acts of the General Assembly of 
the Commonwealth of Virginia, 1995, Chapter 309, pp. 4-6- 
467.) 


This Act adds to the Virginia Code a new Section 54.1- 
2403.01 requiring every licensed practitioner who provides 
prenatal care to advise, as a routine component of prenatal cere, 
every pregnant woman who 1s a patient of the value of test-ng 
for HIV infection and to request each such pregnant woman to 
consent to such testing. Practitioners are to counsel all 
pregnant women with HIV-positive test results about -he 
dangers to the fetus and the advisability of receiving treatment. 
Any pregnant woman shall have the right to refuse to consen- to 
HIV testing and any recommended treatment. 


NOTE: On 16 June 1995, the state of Texas enacted legis. ation 
requiring a physician or other person permitted by law to ettend 
a pregnant woman during gestation or at the delivery of an -níant 
to submit a sample of the woman's blood taken at her farst 
examination to an approved laboratory for a standard serolog cal 
test for HIV infection. Before the blood sample is taken, the 
health care provider is to distribute to the patient ported 
materials on HIV and AIDS and inform the patient that tbe zest 
shall be performed if the patient does not object. If the pat ent 
does object, she shall not be tested and shall be referred tc an 
anonymous testing facility or instructed about anonymous 
testing. Women who test positive are to be provided with 
information relating to the treatment of HIV and AIDS and 

See General and Special Laws of the State of 
Texas, 1995, Chapter 805, pp. 4175-4177. 


On 7 July 1995, the state of New Jersey enacted legislation 
requiring a physician or other health care practitioner wto is a 
primary care giver for a pregnant woman or a woman who seeks 
treatment within four weeks of giving birth to provice the 
woman with information about HIV and AIDS, inform her of the 
benefits of being tested for HIV, and present her with the option 
of being tested. A woman shall not be denied appropriate 
prenatal or other medical care because she decides not. ta be 
tested. See Acts of the State of New Jersey, 1995, Chapter 174, 
pp. 1152-1153. 


On 13 October 1995, the state of California enacted legisletion 
requiring prenatal care providers to offer an HIV test, 
information, counselling, and referral services to every preanant 
woman patient during prenatal care and to maintain recoris that 
these services were offered. The provisions of the legrlation 
are not to be construed as requiring the testing, documer tation, 
or disclosure of whetber a patient had an HIV test or the results 
of the test except to the patient. See Legislative Service 1995, 
Chapter 873, 2 p. 


UNITED STATES OF AMERICA. WEST VIRGINIA. An 
Act of 12 May 1993 to amend Article two, Chapter fifteen of the 
code of West Virginia. (West Virginia Session Laws, 1993, 


Chapter 60, 9 p.) 


Among other things, this Act inserts a new Article 3C into 
Chapter 16 of the Code of West Virginia. The new Article is 


volume under Section 940. It provides that no HIV tests may be 
carried out without informed consent except with respect to the 
following: a) donors and recipients of body parts, tissues, blood, 
or semen when the test results are necessary to ensure medical 
acceptability; b) bona fide medical emergencies when the 
subject of the test cannot grant or withhold consent and the test 
results are necessary for diagnosis or treatment ; c) research, 
when it is impossible to ascertain the identity of the person 
tested, d) required testing of persons convicted of prostitution or 
a sexual offence; e) persons deemed to be infected with HIV and 
a danger to the public health (e.g., drug abusers, persons with 
sexually transmitted diseases, and persons who have sexually 
abused another persony, and f) persons who may have exposed 
emergency medical personnel to infected blood or body fluids. 
Further provisions of the Act deal with confidentiality and 
exceptions to the confidentiality of test results, the required 
provision of information on testing and HIV/AIDS to persons 
being issued a marriage licence, counselling, voluntary testing 
for crime victims, and notification of sex partners or persons 
with whom an infected person has shared needles, among other 
things. 


VENEZUELA. Resolution No. SG-439 of 26 August 1994 of 
the Ministry of Health and Social Assitance. (Gaceta Oficial de 
la Repüblica de Venezuela, No. 35538, 2 September 1994, pp. 
189051-189052, as translated in International Digest of Health 
Legislation, Vol. 45, No. 4, 1994, p. 503.) 


Sections ] and 2 of this Resolution read as follows: 


*]. In order to protect the integrity and dignity of human beings, 
the administration of tests for the detection of anti-HIV 
antibodies shall be restricted throughout the national territory to 
the following: a) epidemiological studies of the prevalence of 
antibodies in the populstion in general or in specified social 
groups, coordinated, planned, and directed by the health 
authorities for purely statistical or descriptive purposes. All 
necessary instructions must be provided and the confidentiality 
must be assured of data enabling the identification of persons 
taking part in the studies and the results obtained in tests for the 
detection of anti-HIV antibodies, b) blood, tissue, sperm, and 
organ donors, with a view to avoiding the use of elements of the 
human body liable to have been contaminated by the human 
immunodeficiency virus (HIV). Donors must be informed of the 
fact that tests are to be carried out for the detection of anti-HIV 
antibodies and that the results obtained will be communicated, 
all appropriate measures being taken to ensure confidentiality 
with regard to data management, and c) persons presenting signs 
or manifest symptoms suggesting the presence of anti-HIV 


antibodies or acquired immunodeficiency syndrome (AIDS), 
subject to the free and express consent of the patient and under 
the instructions and supervision of the attending physician. 


2. Tests for the detection of anti-HIV antibodies may not be 
administered without the free, express, and manifest consent of 
the person undergoing examination. The examination may not 
be requested in connection with an application for employment 
or for the continuation of professional activity, for admission to 


VIET NAM. Order No. 40-L/CTN of 12 June 1995 of the 
President of the State to promulgate the Ordinance on 
diplomatic titles and ranks, and the Ordinance on the prevention 
and fight against HIV-AIDS infection. (Cóng Báo, Official 
Gazette, No. 17, 15 September 1995, pp. 3-9.) 


Major provisions of this Order relating to the prevention of 


and fight against HIV-AIDS are reproduced in the Appendix to 
this volume under Section 940. The Order provides that 


the spread of the disease in order to protect the health of the 
community as prescribed by law." The Act does the following, 
among other things: a) calls for education on the prevention and 
fight against HIV/AIDS to be introduced into schools, b) 
provides that everyone has a duty to carry out measures to 
protect themselves, their families, and society, c) forbids acts of 
"sex buying and selling," drug injection, and other acts that 
might spread HIV/AIDS; d) requires HIV tests in all cases 
involving the donation of blood, tissues, semen, and other parts 


among those likely to be infected; and f) requires a spouse who 
knows that he or she is infected to inform his or her partner, 
faili hic! the li ] tablist ill ly thi 
inf ti 
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BOLIVIA. Law of 7 July 1994, the Law of Educational 
Reform. (Anuario Legislativo, Vol. 2, 1994, pp. 45-77.) 


This Law sets forth the principles and goals of education in 
Bolivia and the organization of the educational system. The 
Law describes education as follows: a) it is the highest function 
of the State because it is a right of the people and the instrument 
of national liberation and because the State has the obligation to 
sustain, direct, and manage it through an extensive system of 
schools, b) it is universal and free in all publicly financed 
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establishments and obligatory at the primary level because it 
contains basic democratic principles and because all Bolivians 
have a right to equality of opportumity, c) it is democratic 
because society participates actively in its planning, 
organization, execution, and evaluation; thus it responds to 
society's mferests, needs, challenges, and aspirations, d) it is 
national because it responds functionally to the vital 
requirements of the country in its various geographical and 
cultural regions, aiming at the integration and solidarity of the 
people in order to create a national consciousness through a 
common historical destiny; e) it is intercultural and bilingual 
because it assumes the socio-cultural heterogeneity of the 
country, within a framework of respect for all Bolivians, both 
men and women; f) it is the right and duty of all Bolivians 
because it is organized and developed with the participation of 
all of society without restrictions or discrimination based on 
ethnicity, culture, region, social, physical, mental, or sensory 
condition, gender, religion, or age; g) it is revolutionary because 
it contains a new doctrine of historical projection designed to 
transform the spiritual orientation of the people and future 
generations, h) it is integral, coeducational, active, progressive, 
and scientific because it responds to the learning needs of 
students and because, in this manner, it serves local, regional, 
and national needs for integral development, i) it promotes 
justice, solidarity, and an equitable society because it 
encourages autonomy, creativity, a sense of responsibility, and a 
critical spirit in students, both men and women; j) it is 
indispensable for the development of the country and for the 
strengthening of democracy because it assumes the 
interdependency of theory and practice, joined with manual and 
intellectual labour, in a process of permanent self-criticism and 
the renewal of contents and methods, and k) it is the foundation 
of national integration and of the participation of Bolivia in the 
regional community and world community of nations, starting 
from an affirmation of sovereignty and identity. In addition, the 
Law provides that the following are among the objectives of the 
system: a) creating equality of gender in the educational 
environment and stimulating the greater participation of women 
in society, b) constructing an intercultural and participatory 
educational system that gives all Bolivians access to education, 
without any kind of discrimination, and c) achieving the 
democratization of educational services starting from full 
coverage at the primary level and then significantly increasing 
coverage of secondary education, while developing activities to 
promote equality of access, opportunities, and educational 
objectives giving preferential attention to women and the least 
well-off sectors and stressing the decisive function that, in this 
respect, is played by publicly financed education. Further 
provisions of the Law deal with the framework for the 
participation of the people, formal education at the pre-school, 
primary, and secondary levels, higher education, alternative 
education, administrative activities, and financing, among other 


CHINA. Education Law of the People's Republic of China, 18 
March 1995. (Laws of the People's Republic of China, Vol. 7, 
1995, pp. 141-156 ) 
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This Law sets forth the system of education in China. Artic:es 
9, 18, 36, 37, and 49 of the Law read as follows: 


"Article 9. Citizens of the People's Republic of China shall hevz 
the right and obligation to receive education. All citizens 
regardless of ethnic group, race, sex, occupation, property nztt 
or religious belief, shall enjoy equal opportunities for educat-o1 
according to the law." 


"Article 18. The State applies a system of nine-year compulsory 
education. People's governments at all levels shall take variwcs 
measures to guarantee school-age children and adolescents 
access to education. Parents or other guardians of school-age 
children and adolescents as well as social organizations end 
individuals concerned shall have the obligation to ensure fhat 
school-age children and adolescents receive and compre 
compulsory education for the prescribed number of years." 


"Article 36. Educatees shall according to law enjoy equal righ:s 
in enrollment, admission to schools of a higher level, 
employment, etc. Schools and administrative departmcnis 
concerned shall, in accordance with relevant regulations ofthe 
State, ensure that females enjoy equal rights with males in 
enrollment, conferment of academic degrees, dispatch for study 
abroad, etc." 


"Article 37. The State and society provide financial assisten-e 
of various forms to children, adolescents and youths who neet 
the conditions for school admission but whose families Lave 
financial difficulties." 


"Article 49. Parents or other guardians of minors shall prozrie 
the necessary conditions for their minor children or other minors 
under their guardianship to receive education. Parents or cther 
guardians of minors shall coordinate with school or cther 
institutions of education in educating their minor childrea or 
other minors under their guardianship." 


NOTE: On 27 August, the State Council of China issusc a 
Suggestion on the implementation of the Outlines of Chira’s 
Educational Reform and Development" The Suggeston 
reaffirms the objective that by the end of the century China 
should realize universal nine-year compulsory education and the 
elimination of illiteracy among the young and middle-aged. Zhe 
Suggestion proposes that the large cities and the coastal ereas, 
where the economy is comparatively well developed, slonld 
promote high-school education for as many people as possible, 
on top of the nine-year compulsory basic education The 
Suggestion states that schools and universities will not be tetally 
run and funded by the Government and encourages individuals 
and institutions to sponsor schools. Schools are also encou-azed 
to earn money by establishing industrial enterprises, whict. will 
be tax-exempt. Students will also be required to pay tuition “ees 
and will have to look for jobs after graduation by themselyes. 
Nonetheless, the financial input from the Government wil. also 
increase to 4 per cent of the gross national product by the ear 
2000. See Xinhua News Agency, Item No. 0827177, 27 August 
1994, and Foreign Information Broadcast Service, Docanent 
No. FBIS-CHI-94-170, 27 August 1994. 


ESTONIA. Law of 23 March 1992 on Education. (Riigi 


Teataja, No. 12, 1992, as translated in Legal Acts of Estonia, 
No. 9, 7 November 1995, pp. 259-269.) 


This Law sets forth the education system m Estonia. It 
provides that the fundamental principles of education shall be 
based upon "the recognition of universal and national values, of 
the individual, and of the freedom of religion and conscience." 
The objectives of education are: "1) to create favourable 
conditions for the development of individuals, families, the 
Estonian people, as well as minorities, the economic, political, 
and cultural life of Estonians, and nature conservation, in the 
context of the global and culture; 2) to shape persons 
who respect and abide by the law, and 3) to provide conditions 
for continuous education for all." To this end, the Law provides 
that the state and local governments shall guarantee to everyone 
in Estonia the opportunity to comply with the compulsory 
education requirement and to acquire continuous education, 
according to the conditions and procedures determined in legal 
acts. The compulsory education requirement requires children 
over the age of seven to attend schools until they have acquired 
the basic education or reach the age of seventeen. Children of 
foreign nationals and stateless persons residing in Estonia are 
subject to compulsory education. The State and local 
governments shall guarantee the full upkeep of orphans and 
children without parental care, as well as opportunities to study 
and receive an education. Local 


Educational institutions are to be financed from state and 
municipal funds and revenue gained from paid services, 
production and research activities, contractual staff training 
programmes, donors, individual endowments, and other sourcea. 


NOTE: This summary takes into consideration amendments 
made through the Law on Vocational Education Institutions of 
14 June 1995 (Riigi Teataja, Part I, No. 58, 1993, p. 1003). 


PAKISTAN. PUNJAB. Punjab Compulsory Primary 
Education Act, 1994 (Act No. 9 of 1994), 5 December 1994. 
(Gazette of Punjab, Extraordinary, 5 December 1994, as 
reproduced in All Pakistan Legal Decisions, Vol. 47, 1995, 
Punjab Statutes pp. 74-76.) 


This Act provides for compulsory primary education in the 
province of Punjab, Pakistan. The Act requires the parent of a 
child of either sex between the ages of five and ten to cause that 
child to attend primary school until completion of the primary 
education course, except in cases of a "reasonable" excuse. 
"Reasonable" excuses include the following circumstances: "a) 
Where the prescribed authority is satisfied that the child is 
incapable of attending school by reason of sickness or infirmity 
or that by reason of the child's mental incapacity it is not 
desirable that the child should be compelled to carry on his 
further study, b) Where the child is receiving otherwise than in a 
school, instruction which in the opinion of the prescribed 
authority, is sufficient; or c) Where there is no school within a 
distance of two kilometers measured according to the nearest 
route from the residence of the child." The Act gives the 


Government the power to constitute one or moe School 
parents who have failed to have their children attend school 
cause them to do so. Parents who fail to comply with an order 
are subject to penalties of fine and/or imprisonment. Parents 
and employers of children who, after receiving due warning 
from an Authority, continue to employ a child, whetaer or not 
for remuneration, who is required to attend school, are also 
subject to fines and/or imprisonment. 


REPUBLIC OF KOREA. Law No. 5069 of 29 December 
1995. (Current Laws of the Republic of Korea, Release 33, 
1996, p. 2403.) 


This Act amends the Education Act (Law No. 86 of 31 


December 1949) with respect to provisions on compulsory 
education. The provisions, as amended, read as follows: 


"Article 8. (Compulsory Education) (1) All citizens shall have a 
right to receive primary education of six years (in case of a 
person who advances early the school year or graduates early 
from the school under Article 154-2, it refers to the number of 
years calculated by deducting the corresponding years from six 
years) and secondary education for three years (in case of a 
person who advances early the school year or gradrates early 
from the school under Article 154-2, it refers to the 3umber of 
years calculated by deducting the corresponding years “rom three 
years). 


(2) All citizens who have children under their prot=ction are 
obligated to have them educated under Paragraph (1). 


(3) The State shall conduct compulsory education as referred to 


in Paragraph (2), and take all measures necessary for securing 
facilities therefor. 

(4) The local government shall establish and operatz primary 
and secondary schools necessary for putting all school-aged 
children subject to compulsory education in scbool within its 
(5) If it is difficult to put all school-aged children subject to 
compulsory education within its territorial jurisciction in 


primary and secondary schools established by it, the local - 


government may establish and operate jointly primary or 
secondary schools after consultation with adjacent local 
governments, or entrust the adjacent local goverrments or 
national or private secondary school with compulsory education 
for such children." 

NOTE: A consolidated version of the Education Act through the 


amendments made by Law No. 5069 is published i1 Current 
Laws of the Republic of Korea, Release 33, 1996, p. 2-01. 
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UNITED STATES. NORTH CAROLINA. An Act (1) of 29 
Se i n Iu. 
(Session Laws and Resolutioms, 1995, 


marriage program. 
Chapter 534, pp. 1931-1914.) 


This Act adds to the North Carolina General Statutes a new 
Section 81 of Chapter 115C requiring the state to develop a 
comprehensive school health education program to be taught in 
the public schools from kindergarten through ninfh grade. The 
program shall include age-appropriate instruction in the 
following subject areas: a) mental and emotional health; b) drug 
and alcohol abuse prevention; c) nutrition; d) dental health; e) 
environmental health; f) family living; g) consumer health; h) 
disease control, i) growth and development, j) first aid and 
emergency care, k) prevention of sexually transmitted diseases, 
including AIDS, and other communicable diseases, 1) abstinence 
until marriage education, and m) bicycle safety. The State 
Board of Education is to develop objectives for instruction in the 
prevention of sexually transmitted diseases, including AIDS, 
that include emphasis on the importance of parental 
involvement, abstinence from sex until marriage, and avoiding 
intravenous drug use. The program shall teach that abstinence 
from sexual activity until marriage is the only certain means of 
avoiding  out-of-wedlock pregnancy, sexually transmitted 
diseases, and other associated health and emotional problems, 
and that a mutually faithful monogamous heterosexual 
relationship in the context of marriage is the best lifelong means 
of avoiding diseases transmitted by sexual contact, including 
AIDS. It shall also teach the positive benefits of abstinence 
until marriage and the risks of premarital sexual activity. 
Instruction on sexually transmitted diseases in cases where 
homosexual acts are a significant means of transmission shall 
include the current legal status of those acts. Students may 
receive information about where to obtain contraceptives and 
abortion referral services only m accordance with a local board's 
policy regarding parental consent. Any instruction concerning 
the use of contraceptives shall provide accurate statistical 
information on their effectiveness and failure rate for preventing 
pregnancy and sexually transmitted diseases, including AIDS, in 
actual use among adolescent populations and sball explain 
clearly the difference between risk reduction and risk 
elimination through abstinence. Contraceptives, including 
condoms and other devices, shall not be made available or 
distributed on school property. 


NOTE: On 5 June 1995, Oklahoma enacted legislation requiring 
each school district to provide parents with prior written 
notification of their right to inspect curriculum and materials 
that will be used to teach or used in connection with a sex 
education class or programme designed for the exclusive 
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purpose of discussing sexual behaviour or attitudes or any test, 
survey, or questionnaire whose primary purpose is to el-cit 
responses on sex behaviour or attitudes if their childrem are 
involved. The parents shall have the right to notify the school 
that they do not want their child to participate, and no child stall 
be required to participate after such notification has been mace. 
Any such curriculum or materials must have as one cf its 
primary purposes teaching or informing students abou: he 
practice of abstinence. See Oklahoma Session Law Se-vice, 
Chapter 298, pp. 1389-1390. 


On 1 May 1995, the state of South Dakota enacted legis'abon 
repealing all unfunded state educational mandates, includirg the 
requirement that schools provide instruction on HIV/AIDS. See 
Laws of South Dakota, Chapter 87, pp. 195-201. 


On 30 May 1995, the state of Texas reenacted and revised 
sections of the Titles 1 and 2 of the state Education (Code. 
Included in the Code is Section 28.004 on Human Sex3a.ity 
Instruction, which provides that any course materials end 
instruction relating to human sexuality, sexually transmitted 
diseases (STDs), or HIV/AIDS must: 1) present abstinence: fom 
sexual activity as the preferred choice of behaviour in relat-or. to 
all sexual activity for unmarried persons of school age; 2) devote 
more attention to abstinence than to any other behaviour, 3) 
emphasize that abstinence, if used consistently and correc‘ly, is 
the only method that is 100 per cent effective in preventing 
pregnancy, STDs, HIV/AIDS, and the emotional trauma 
associated with sexual activity, 4) direct adolescents tc a 
standard of behaviour in which abstinence before marriage is the 
most effective way to prevent pregnancy, STDs, and HIV/AIDS; 
and 5) teach contraception and condom use in terms of human 
use reality rates instead of theoretical laboratory rates, if 
instructions on these issues is included. A school distric. nay 
not distribute condoms as part of such instruction, may separate 
the sexes for instruction, and must notify a parent of each 
student of the basic content of instruction and the parent's right 
to remove the student from any part of the instruction. 3ee 
General and Special Laws of the State of Texas, 1995, Chapter 
260. 
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ARGENTINA. Decree of 13 November 1995. (Boletin Cfizial 
de la República Argentina, 2A November 1995, as reproduced in 
Anales de Legislación Argentina, Vol. 55, Part E, 199%, pp. 
5985-5990.) 


This Decree approves the consolidated text of the Law for the 
defense of the wealth of the forests, Law No. 13273, as amzxried 
through Law No. 22374. Appended to the Decree :s the 
consolidated text of Law No. 13273. The Law contains 


forests, experimental forests, special private forests, and forests 


used for production; the prohibition of the destruction of forests 
and forest lands and of the irrational utilization of farest 
products; forestation and reforestation, permits required for the 
exploitation of forests, transportation of forest materials, the 
prevention of and fight against forest fires, government 
incentives for forestation and reforestation, offenses and 
penalties; and procedures. 


BENIN. Law No. 93-009 of 2 July 1993 setting forth the forest 
regime of the Republic of Benin. (Journal Officiel de la 
République du Bénin, Vol. 105, No. 2, 15 January 1994, pp. 34- 
41.) 


This Law governs the management, protection, and 
exploitation of forests, fhe commercialization of forest and 
forests as land with shrub-like vegetation, with the exception of 
agricultural vegetation, that is capable of being used for the 
production of wood or non-agricultural products, of providing 
shelter for wild fauna, and of exercising an indirect effect on 
soil, the climate, and waterways. Within this definition, there 
are three categories of forests: a) natural forests in which there 
are no forest management activities; b) semi-natural forests, 
which are managed natural forests, and c) artificial forests, 
which are forest lands planted by humans with non-agricultural 
vegetation. The Law contains provisions relating to the 
following, among other things: the further classification of 
forests, including classification as forests in which there are 
restrictions on usage, lands that comprise state forests, 
procedures for the classification and declassification of forests, 
rights of usage in various kinds of forests; protected species, the 
management and exploitation of state forests; forest and brush 
fires; the wandering of domestic animals into state forests, the 
rights of individuals and cooperatives over forest lands; forest 
research; and offenses, seizures, legal actions, and penalties. 


BOLIVIA. Law of 27 April 1992. (Anuario Legislativo, 1992, 
pp. 184214.) 


This Law has as its objective the protection and conservation 
of the environment and natural resources through the regulation 
of human activities related to nature and the promotion of 
sustainable development, so as to improve the quality of life of 
the population. The Law sets forth Bolivia's national 
environmental policy, which aims at improving the quality of 
life of the population and which has the following fundamental 
goals: 1) the definition of governmental activities that will 
restoration of the quality of the urban and rural environments, 2) 
the promotion of sustainable development with equity and social 
justice, taking into consideration the cultural diversity of the 
country, 3) the promotion of the conservation of biological 
diversity, by guaranteeing the maintenance and permanence of 
the various ecosystems of the country, 4) the optimization and 
rationalization of the use of water resources, the air, soils, and 
other renewable natural resources, guaranteeing their long-term 
availability, 5) the incorporation of environmental factors into 


the processes of national development, 6) the incorporation of 
environmental education for the benefit of the entire population; 
7) the promotion and support of scientific and technological 
research related to the environment and natural resources, 8) the 
establishment of territorial classifications by means of creating 
ecological, economic, social, and cultural zones, this territorial 
classification does not signify a change in established national 
political divisions; 9) the creation and strengthening of the 
procedures, instruments, and methodologies needed for the 
development of the environmental plans and strategies of the 
country, with the goal of demarcating differences in the natural 
lands of the State; and 10) the harmonization of national policies 
and international policies in areas related to the environment, 
while protecting the sovereignty of national interests. Further 
provisions of the Law deal with the following, among other 
things: the creation of a National Secretariat for the Environment 
with responsibility for environmental management, 
environmental planning; the national environmental information 
system; the quality of the environment, activities and factors 
liable to degrade the environment, environmental problems 
caused by national disasters, the evaluation of environmental 
impact, environmental affairs in the international context, 
renewable natural resources, water resources, the air and 
atmosphere; soils, forests and forest lands, wild flora and fauna; 
hydrobiological resources, protected areas; agricultural and 
livestock activities; non-renewable natural resources, mineral 
resources, energy resources, population and the environment; 
health and the environment, environmental education, science 
and technology; incentives for environmental activities; citizen 
participation; environmental inspection and supervision; 
measures to protect the environment; and offenses and penalties. 


BRAZIL. Decree No. 1282 of 19 October 1994 regulating 
Articles 15, 19, 20, and 21 of Law No. 4771 of 15 September 
1965, and setting forth other provisions. (Coleçao das Leis, 
Vol. 186, No. 12, Part 1, December 1994, pp. 4721-4737.) 


This Decree provides that the exploitation of original forests 
in the Amazon basin that are subject to Article 15 of Law No. 
4771, as well as all other arboreal vegetation in this basin, shall 
only be permitted under a system of sustainable management, 
the general principles and technical bases of which are 
established by this Decree. Sustainable forest management is 
defined by the Decree as the administration of forests in order to 
obtain economic and social benefits while respecting the 
sustainable processes of the ecosystem that is managed. The 
general principles of sustainable management are: a) the 
conservation of natural resources; b) the preservation of the 
structure of the forests and its functions, c) the mamtenance of 
biological diversity, and d) the socio-economic development of 
the region. Further provisions of the Decree deal with the 
technical bases of sustainable forest management, prohibitions 
against the cutting or commercialization of certain forest 
species, restrictions on certain types of exploitation in areas 
selected as ecological-economic zones for alternative uses, the 
requirement that property owners in these zones maintain a 
certain percentage of land as a legal reserve, the obligation of 
legal and natural persons who exploit, utilize, transform, or 
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consume original forest materials to replace them; and offenses 
and penalties. 


CAMEROON. Law No. 94/01 of 20 January 1994 setting forth 
the system of forests, fauna, and fishing. (Cameroon Tribune, 
Les Cahiers Spéciaux, Vol. 1, 1994, pp. 5-19.) 


This Law establishes the legal system governing forests, 
fauna, and fishing in Cameroon. Its purpose is to achieve the 
general objectives of state policy relating to forests, fauna, and 
fishing, within a framework of integrated management that, in a 
sustained and lasting manner, will ensure the conservation and 
utilization of these resources and various ecosystems. The Law 
provides that the State shall ensure the protection of the 
country's heritage of forests, fauna, and fishery resources. It 
contains detailed provisions on the following, among other 
things: definition of terms, support of biodiversity, conservation 
and protection of forests against deforestation, fires, and toxic 
waste products, various categories of forests, including 
permanent forests (state-owned forests and communal forests) 
and non-permanent forests (national forests, community forests, 
and forests planted by individuals), the duty of the State to take 
an inventory of natural resources; the exploitation of forests and 
permits and contracts for their exploitation, management of 
forests, including reforestation projects; fees collected with 
respect to the exploitation of forests and the uses to which these 
fees are to be put, the promotion and commercialization of forest 
products, the protection of fauna and rules regarding hunting, 
including prohibition of the use of certain types of weapons; the 
protection of persons and property against animals; various 
methods for the exploitation of fishery resources; processing and 
transportation of fish; the exercise of the right to exploit fishery 
resources, the management and conservation of fishery 
resources; commercial raising of fish; sanitary control of fishery 
products; and offenses and penalties. 


CENTRAL AFRICAN REPUBLIC. Law No. 90003 of 9 June 
1990 setting forth the Central African Forestry Code. 
(Collection Textes législatifs et réglementaires de la République 
Centrafricaine, No. 3, 1991, pp. 1-38.) 


This Law has the following objectives: a) harmonizing the 
imperatives of deriving income from the forest heritage of the 
country and the imperatives of conservation, by means of forest 
management designed to achieve a natural balance; and b) 
conserving and protecting vegetative growth in order to allow its 
regeneration and guarantee the permanence of the forest. The 
Law replaces the Forestry Code of 1961 and implementing 
legislation. It contains provisions on the following, among other 
things: the various categories of forests that are the property of 
the State, including national reserves, national parks, animal 
reserves, recreational forests, protected forests, forest areas 
where reforestation activities are carried out, and forests for 
production; customary rights to use state forests, including 
personal use and commercial use; exploitation of state forests by 
artisans, industrial exploitation of state forests, permits for 
exploitation; brush fires; means of exploitation of state forests, 
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collective forests and forests planted by individuals, -he 
classification of forests, taxes on forest use, including feez for 
exploitation; transfer of rights over forests, and offenses end 
penalties. 


CUBA. Decree-Law No. 136 of 3 March 1993 on the Forest 
Heritage and Wild Fauna. (Gaceta Oficial, 5 March 1993, as 
summarized in Revista Cubana de Derecho, No. 9, 1995, p. 
107.) 


The objectives of this Decree-Law are: a) to establish general 
regulations for the protection, conservation, sustaira»le 
development, expansion, and rational use of forests and wild 
fauna, as well as of trees in special forests that are loaaced 
outside of state forests; and b) to control the resources o^ -he 
country’s heritage of forests and fauna by means of established 
regulations. The Decree-Law contains provisions on categories 
of forests, the protection and conservation of the forest her tzge 
and wild fauna, the exploitation of these resources, the coatrol 
of wild fauna, and the State Agency for the protection of f xat 
resources and wild fauna, among other things. 


NOTE: Decree No. 130 of 4 March 1993 of the Execat ve 
Committee of the Council of Ministers sets forth offenses wider 
the above regulations and penalties to be imposed end 
Gaceta Oficial, 5 March 1993, as summarized in Re-ista 
Cubana de Derecho, No. 9, 1993, p. 107. 


ECUADOR. Decree No. 1802 of 1 June 1994 establishing he 
basic environmental policies of Ecuador. (Registro Ofical , 
Organo del Gobierno del Ecuador, Vol. 2, No. 456, 7 Tune 
1994, pp. 3-6.) 


This Decree sets forth the basic environmental policies of 
Ecuador. It was approved in order to systematize and rationalize 
the environmental management that is the responsibility of ell of 
the country's inhabitants and to fulfill the Government's dwy to 
set environmental policies to guide its conduct and behaviour so 
as to harmonize with the best interests of the country. The 
, Decree contains provisions on the following, among other th-ngs: 
minimizing negative environmental risks and impacts vhile 
sustainable development, carrying out activities that are socelly 
just, produce income, and sustain the environment, identify-ng 
specific policies and strategies to. ensure appropriate end 
permanent environmental management, integretng 
environmental factors into social, economic, political, cultural, 
and other national considerations, giving priority to solidarity 
and cooperation between all of the mhabitants of Ecuador end 
between Ecuador and other countries and their populatons, 
creating a special national force for the effective and effiziznt 
application of environmental laws and regulations, establichng 
incentives in the environmental area; promoting the participat-on 
of groups of women, children and youth, minorities, anc he 
indigenous population in environmental protection programmes 
and projects, assigning the highest priority to environmertal 


education and training, distribution of information, and 
environmental science and technology, giving priority to 
compliance with environmental treaties, conventions, and other 
international agreements, giving priority to preventing and 
controlling environmental degradation and contamination; giving 
priority to the maintenance of the quality of equipment and 
liable to harm the environment, requiring foreign companies to 
observe in Ecuador the environmental rules in effect in their 
countries of origin; giving priority to poverty, degradation of the 
soil, deforestation, loss of biodiversity, irrational exploitation of 
natural resources in general, air, water, and soil pollution, 
deterioration of urban environmental conditions, health 
problems due to environmental contamination and malnutrition, 
desertification, and natural and environmental disasters, and 
giving priority to certam regions of the country and certain 
productive activities. 


NOTE: Decree No. 1907 of 7 July 1994 sets forth rules on the 
protection, conservation, and control of natural forests and 
mangrove swamps. It contains provisions on the Forest Guard, 
which 13 to oversee enforcement in this area; the designation of 
lands for exclusive forest uses, systems for the sustainable 
management of forests, the control of deforestation, the 
participation of communities and non-governmental 
organizations; special rules for the protection of mangrove 
swamps, and forestation plans, among other things. See 
Registro Oficial, Vol. 2, No. 482, 13 July 1994, pp. 9-13. 


HONDURAS. Decree No. 104-93 of 8 June 1993. (La Gaceta, 
Diario Oficial de la República de Honduras, Vol. 117, No. 
27083, 30 June 1993, pp. 2-11.) 


This Decree approves fhe General Law on the Environment. 
The general principles on which the Law 1s based are as follows: 
a) the protection, conservation, restoration, and sustainable 
management of the environment and natural resources are a 
aise anaes e ind. rot 
Government and municipalities shall sponsor the rational 
utilization and sustainable management of these resources in 
order to allow their preservation and economic exploitation; and 
c) the public interest and the common good constitute the 
foundations of all activities to defend the environment, thus it is 
the duty of the State, through its technical-administrative and 
judicial procedures, to comply with legal rules relating to the 
environment and cause these rules to be complied with. The 
objectives of the Law are: a) to propose an appropriate 
framework for the direction of industrial, forestry, and 
agricultural and livestock activities towards forms of 
exploitation compatible with the conservation and rational and 
sustainable use of natural resources and the protection of the 
environment in general; b) to establish mechanisms necessary 
for maintaining an ecological balance that will allow the 
conservation of resources, the preservation of genetic diversity, 
and the rational exploitation of species and renewable and non- 
renewable natural resources, c) to establish principles to guide 
the activities of the Public Administration in environmental 
matters, including coordinating mechanisms for efficient 


management, d) to introduce environmental impact analyses for 
the execution of public or private projects that potentially cause 
pollution or degradation; e) to promote the participation of 
Citizens in activities related to the protection, conservation, 
restoration, and adequate management of the environment and 
natural resources, f) to promote environmental education and 
research in order to create ecological awareness in the 
population; and g) to raise the quality of life of the people, 
promoting the improvement of the surroundings in human 
settlements. Further provisions of the Law deal with the 
creation of a Secretariat of State for the Environment, an 
Advisory Council, a Technical Advisory Committee, and an 
Environmental Prosecutor, the duties of other Government 
agencies under the Law, the protection of continental and 
maritime waterways, natural areas, the soil, marine and coastal 


solid and organic wastes, toxic and dangerous agro-chemical 
products, the historical and cultural heritage of the country, and 
human health; special provisions relating to inspections and 
environmental education; and offenses and penalties, among 
other things. 


HONDURAS. Decree No. 163-93 of 22 September 1993. (La 
Gaceta, Diario Oficial de la República de Honduras, Vol. 118, 
No. 27311, 29 March 1994, pp. 12-17.) 


This Decree approves the Law on incentives for forestation, 
reforestation, and the protection of forests. The general objective 
of the Law is to establish incentives to promote the 
incorporation of the private sector in carrying out activities 
relating to forestation, reforestation, and the protection of 
forests, with the goal of bringing about greater participation by 
the private sector in reversing the process of deforestation 
occurring in the country, in the adequate management of natural 
forests, and in the establishment of forest farms. The intended 
beneficiaries of the Law are the owners of private forests, 
cooperatives, associative peasant enterprises, other organized 
peasant associations with legal capacity, and individual farmers 
and cattle raisers occupying public forest areas. Further 
provisions of the Law deal with the following, among other 
for reforestation and the protection of natural forests, for 
protection of the land from deforestation caused by migratory 
agriculture, for protection of watersheds, for the establishment 
of farms for the production of firewood and farms for multiple 
uses, and for the establishment of mangrove farms for the 
production of primary materials for industry, the creation of a 
forest fund for financmg incentives, the direction and 
administration of the programme of incentives, and the selection 
of beneficiaries. 


MALI Law No. 95-004 of 18 January 1995 establishing 
conditions for the of forest resources. (Journal 


management 
Officiel de la République du Mali, Vol. 37, No. 4, 28 February 
1995, pp. 125-130.) 
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This Law establishes general conditions for the conservation, 

protection, utilization, and exploitation of forest resources 
within the national forest lands of Mali. The Law contains 
provisions on the following, among other things: definitions, 
permits for cutting and sale of forest products, forests classified 
as national forest lands and protected forests, prohibitions on the 
clearing of certain forest lands for agricultural use, protected 
species in forests; rights of usage; forest fires, the components of 
national forest lands, the management of national forest lands, 
forest lands held by decentralized territorial communities, and 
forests held by individuals, the duty to protect forests, licenses 
to exploit farests, and offenses, seizures, legal actions, and 
penalties. 
NOTE: Law No. 93-003 of 18 January 1995 sets forth 
conditions for the exploitation, transportation, and 
commercialization of wood. It contains provisions on the 
classification of different kinds of wood, the exploitatian and 
commercialization of wood originating in state forests and the 
forests of decentralized territorial communities, the creation of 
wood markets and annual quotas of wood for exploitation, 
persons and organizations authorized to exploit and sell wood, 
types of exploitation, transportation of wood, and offenses and 
penalties, among other things. See Journal Officiel, Vol. 37, 
No. 3, 15 February 1995, pp. 84-86. 


MEXICO. Forestry Law Regulations of 18 February 1994. 
(Diario Oficial de la Federación, Vol. 485 Part 2, No. 15, 21 


February 1994, pp. 2-16.) 


These Regulations regulate Mexicos Forestry Law and 
contain provisions on the following, among other things: 
definitions; coordination of public and private efforts in forestry 
matters, the administration and management of forest resources, 
the national forestry inventory and the forest zoning, the 


administration of reserves, forest zones, and national parks, the 
prevention, combat, and control of forest fires; the health of 
forests, prohibitions on forest use; the national forest registry, 
the promotion of forest activities; the conservation, protection, 
and restoration of forests, education, training, and research 
relating to forests; inspections and technical auditing, offenses 
and penalties; and the revocation of use permits. 


NOTE: A Decree of 27 March 1996 approves the medium-term 
sectora) designated the Plan for Forests and Soils for 
1995-2000. The programme was established out of the 
recognition that one of the highest priorities of national 
development is the efficient exploitation of natural resources as 
a fundamental condition for overcoming the trend towards the 
deterioration of the environment and for establishing the basic 
means by which sustainable development can be achieved. See 
Diario Oficial, Vol. 517, No. 2, 2 October 1996, pp. 3-61. 
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MYANMAR. Law on Forestry, November 1992. (Summerized 
in Singapore Journal of International and Comparative Law, 
No. 1, 1997, p. 611.) 


This Law was drafted in line with the principles set fc-th in 
the Convention on Biological Diversity and the United Nations 
Framework Convention on Climate Change. It contains 
provisions on the following: the constitution and conservat on of 
reserve forests and protected public forests, control and 
management of forest land, establishment of forest plantztions, 
rules and conditions for the extraction and removal of forest 
products, establishment of wood-based industries, and matters 
relating to search, arrest, and administrative actions. The Law 
assigns to the Ministry of Forestry the duty to establish 
commercial plantations, industrial forest plantations, forest 
plantations for environmental conservation, local supply forest 
plantations, and village firewood plantations. 


NIGER. Ordinance No. 93-015 of 2 March 1993 establ shing 
the guiding principles of the Rural Code. (Recueil de bis et 
réglements, 1994, Chapter 62.1, pp. 1-23.) 


agricultural, forestry, and pastoral activities in the Niger "vithin 
a framework of territorial management, protection cf the 
environment, and human promotion. It is designed to ensure the 
security of persons carrying out activities in rural areas by 
recognizing their rights and to encourage development through 
the rational organization of rural areas. Omne of the major 
sections of the Ordinance is devoted to plant resources. It 
contains provisions on the following, among other things: the 
legal regime governing forests, the classification of fmrests, 
exploitation of forests; protection and regeneration of fmrests, 
encouragement of reforestation; forest management, inc uding 
forests on private and state lands; and offenses and penaltics. 


PANAMA. Law No. 1 of 3 February 1994 establishing fcrestry 
legislation in the Republic of Panama and setting forth other 
provisions. (Gaceta Oficial, Organo del Estado, Vol. 9., No. 
22470, 7 February 1994, pp. 1-33.) 


This Law has as its objective the protection, conser" ation, 
improvement, expansion, management, and rational explotation 
of the forest resources of the country, as well as the provision of 
education and carrying out of research on these resources The 
Law designates the National Institute of Renewable Natural 
Resources as the orpanization responsible for ensurirg the 
implementation of the Law and its regulations. The Law 
provides that all forest resources within the national territery are 
a matter of national interest and are subject to the Law. To that 
end, the Law sets the following as fundamental goals- 1) to 
protect, conserve, and increase existing forest resources in the 
country and to promote their rational and sustemable 
management and exploitation; 2) to incorporate mto the national 
economy suitable state lands, preferably forest lands, foc their 
most appropriate utilization; 3) to prevent and contri the 
erosion of soils; 4) to protect and manage watersheds, to manage 


sloping land, to restore hillsides, to conserve forest terrain, and 
to stabilize soils; 5) to provide incentives for and carry out 
projects relating to forest farms in appropriate places, 6) to 
promote the establishment of communal forests, 7) to promote 
the creation of organizations and enterprises for the production, 
transformation, and commercialization of forest products, 8) to 
encourage the establishment and development of forest 
rational and integral use of forest resources and their 
replacement, 9} to take an inventory of, study, and research 
forest resources and their products, 10) to educate, train, 
disseminate information on, and create awareness of the 
importance of forest resources at all levels of the population; 11) 
to harmonize national production and development plans and 
projects with the utilization and conservation of forest resources; 
12) to issue regulations on land clearing and burning in rural 
areas, and 13) to establish, protect, and regulate areas endowed 
with exceptional qualities that have characteristics that justify 
making such areas inalienable and untransferable, so as to 
safeguard flora, fauna, marine and river life, and the 
environment. Further provisions of the Law deal with the 
following, among other things: definitions, forest lands held by 
the State, the protection of forests, the system governing the 
sustainable exploitation of forests, including state forests, forests 
under private ownership, the forests of the indi 
communities, and communal plantings; the control of forest 
production; incentives for the management of forests and the 
establishment of forest farms; financing, land clearing and 
burning; offenses and penalties, and education, training, and 
research relating to renewable natural resources. 


NOTE: Resolution No. JD-09-94 of 28 June 1994 creates the 
National Institute of Renewable Natural Resources. See Gaceta 
Oficial, Vol. 91, No. 22586, 25 July 1994, pp. 13-15. 


PARAGUAY. Law No. 536 of 16 January 1995 on the 
promotion of forestation and reforestation. (Law Ley, Revista 
Juridica Paraguaya, Vol. 18, No. 1, March 1995, pp. 170-173.) 


This Law provides that the State shall promote forestation 
and reforestation activities in land that is identified as having 
priority as forest land, on the basis of a forestry management 
plan and with the incentives established by the Law. Under the 
Law, property owners who wish to benefit from the incentives 
offered by the Law are to submit management plans to the 
National Forest Service. If a plan is approved, the Service will 
issue a certificate of approval. A property owner has one year 
from the date of issuance of the certificate within which to begin 
carrying out an approved plan. Land that is subject to 
forestation or reforestation may not, in general, be expropriated 
ot used for Agrarian Reform. Further provisions of the Law set 
forth the incentives offered by the Government, the details of a 
special tax regime applicable to land used for forestation and 
reforestation which provides property owners with tax 
exemptions, and offenses and penalties, among other things. 


PERU. Supreme Decree No. 12-94-AG of 25 March 1994 
declaring riverbeds, river banks, and the areas bordering on 
rivers, streams, lakes, lagoons, and water storage areas to be off 
limits. (El Peruano, 27 March 1994, as reproduced in Normas 
Legales, Vol. 214, March 1994, Item No. 154, p. 209.) 


This Supreme decree declares that riverbeds, river banks, 
and the areas bordering on rivers, streams, lakes, lagoons, and 
water storage areas are off limits (intangibles) and that their use 
for agriculture and human settlements is prohibited. The Decree 
also prohibits the issuing of licenses for five years for the 
exploitation of forests in areas where the beds of rivers and 
streams are endangered and suspends licenses in effect. 


PHILIPPINES. Executive Order No. 263 of 19 July 1995. 
(Official Gazette, Vol. 91, No. 40, 2 October 1995, pp. 6455- 
6457.) 


This Executive Order adopts community-based forest 
management as the national strategy to ensure the sustainable 
development of the country's forestland resources and provides 
mechanisms for its implementation. The Order is designed to 
support “people empowerment” and the full, meaningful, and 
indispensable participation of communities as the immediate 
stake-holders of forestland resources and to entrust 
responsibility for forest rehabilitation, protection, and 
conservation to the community, affording it equitable access to 


Resources as the supervisory agency, the granting of access to 
communities under long-term tenure agreements, provided that 
they employ environmentally friendly, ee sustainable, 
and labor-intensive harvesting methods, 


SYRIAN ARAB REPUBLIC. Law No. 7 of 1 June 1994. 
(Journal Officiel, No. 26, 13 July 1994, as reproduced in 
Recueil des lois et de la législation financiére de la République 
Arabe Syrienne, July 1994, pp. 1-21.) 


This Law sets forth rules on the protection of state forest 
lands in the Syrian Arab Republic. It contains provisions on the 
following, among other things: definitions, types of land subject 
to the Law, the exploitation of state forest lands and the sale of 
products from such lands, the transportation and storage of such 
products, inspection of sites where investments are made for the 
utilization of such products, rights of usufruct over state forest 
lands and the granting of licenses for this purpose; the protection 
of state forest lands, including provisions on measures to prevent 
fires; the creation of forest reserves and regions where land is 
protected in order to prevent environmental degradation; the 
administration and exploitation of private forests, and offenses, 
penalties, and civil liability. 
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TUNISIA. Law No. 95-70 of 17 July 1995 on the conservation 
of water resources and the soil (Journal Officiel de la 
République Tunisienne, No. 59, 25 July 1995, pp. 1567-1569.) 


The objective of this Law is the conservation of land located 
in the hills, foothills, slopes, river and stream beds, and other 
ee dine Fuge 
the soil from any kind of erosion, degradation, and 
desertification. The Law also has the objective of protecting 
works of art and infrastructure in these areas from erosion, 
sedimentation, and amy other form of degradation. The Law 
contains provisions on the following, among other things: 
specific measures to be adopted to conserve water resources and 
soil, including the designation by the Ministry responsible for 
agriculture of individual areas for intervention where the use of 
certain agricultural tools and methods can be prohibited and 
management plans can be imposed; the creation of a National 
Council for the Conservation of Water Resources and the Soil; 
the creation at the “gouvernant” level of Regional Groups for the 
Conservation of Water Resources and the Soil, the creation 
within the areas covered by individual projects of Associations 
for the Conservation of Water Resources and the Soil, state 
incentives to brings about conservation; and offenses and 
penalties. 


VIET NAM. Decree No. 175-CP of 18 October 1994 guiding 
the implementation of the Law on Environmental Protection. 
(Official Gazette, No. 1, 15 January 1995, pp. 7-16.) 


This Decree is issued pursuant to the Law on Environmental 
Protection, enacted on 30 September 1992, and sets forth details 
for the implementation of that Law. The Decree applies to all 
activities of Vietnamese organizations and individuals within 
Viet Nam that are subject to the Law. It contains provisions on 
the following, among other things the division of 
responsibilities for state management of environmental 
protection; the responsibilities of individuals and organizations 
for environmental protection, the evaluation of environmental 
effects, preventing, fighting, and overcoming environmental 
degradation, pollution, and accidents, permits fi 
exploitation of state environmental lands and sites and for the 
import or export of animals and plants, toxic chemicals and 
microbiological products, and whole equipment and technology, 
environmental degradation caused by methods of transport and 
by waste matter and exhaust, financial resources for 
environmental protection; and environmental inspections. 


NOTE: Decision No. 164-TTg of 16 March 1995 ratifies the 
1995-2000 Forestry Promotion See Official 
Gazette, No. 10, 31 May 1995, pp. 17-18. 
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UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/128. Report of the International Conference on 
Population and Development, 19 December 1994. (Readex 
United Nations Index, Document No. A/RES/49/128.) 


The General Assembly, 


Recalling its resolutions 47/176 of 22 December 1992 and 
48/186 of 21 December 1993 on the International Conference on 
Population and Development, and 48/162 of 20 December 1993 
on the restructuring and revitalization of the United Nations in 
the economic, social and related fielda, 


also Economic and Social Council resolutions 1989/91 
of 26 July 1989, 1991/93 of 26 July 1991, 1992/37 of 30 July 
1992, 1993/4 of 12 February 1993 and 1993/76 of 30 July 1993, 
m which the Council decided on the convening, mandate and 
preparatory process of the International Conference on 
Population and Development, 


1994/227 of 14 July 1994, by which the Council approved the 
provisional agenda and documentation for the twenty-eighth 
session of the Population Commission, including discussion of 
the implications of the recommendations of the International 
Conference on Population and Development, 


Recalling Economic and Social Council resolutions 3 (III) of 3 
October 1946, 150 (VII) of 10 August 1948 and 1985/4 of 28 
May 1985 on the mandate of the Population Commission, as 
well as 1763 (LIV) of 18 May 1973 and 1986/7 of 21 May 1986 
on the aims and purposes of the United Nations Population 
Fund, 


Having considered the report of the International Conference on 
Population and Development, held at Cairo, from 5 to 13 
September 1994, 


Reaffirming the importance of the outcome of the World 
Population Conference, held at Bucharest in 1974,? and the 
International Conference on Population, held at Mexico City in 
1984 peels rr ar aua deg ccr qe 
during the International Conference on Population and 

Development, which recognizes the interrelationship among 


! A/CONF.171/13 and Add.1. 


? See Report of the United Nations World Population 
Conference, Bucharest, 19-30 August 1974 (United Nations 
publication, Sales No. E.75.XIIL3). 


> See Report of the Intemational Conference on Population, 
1984, Mexico City, 6-14 August 1984 (United Nations 
publication, Sales No. E.84.XIII 8 and corrigenda). 
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population, sustained economic growth and sustainable 
development, 


Recognizing that the implementation of the recommendations 
contained in the Programme of Action of the International 
Conference on Population and Development! is the sovereign 
right of every country, in accordance with its national laws and 
development priorities, with full respect for the various religious 
and ethical values and cultural backgrounds of its peoples and in 
conformity with universally recognized intemational human 
rights, 


Expressing its belief in the contribution that the outcome of the 
International Conference on Population and Development will 
make to the forthcoming World Summit for Social Development, 
the Fourth World Conference on Women and the second United 
Nations Conference on Human Settlements (Habitat ID, in 

with regard to the call for a greater investment in 
people and for the empowerment of women to ensure their full 
participation at all levels in the social, economic and political 
lives of their communities, 


Expressing its satisfaction at the fact that the International 
Conference on Population and Development and its preparatory 
process enabled the full and active involvement of States 
Members of the United Nations and the specialized agencies, of 
observers and various intergovernmental organizations and of 
representatives of non-governmental organizations representing 
all regions of the warld, 


Expressing its profound gratitude to the Government and people 
of Egypt for the hospitality extended to the participants at the 
Conference and for the facilities, staff and services placed at 
their disposal, 

1. Takes note with satisfaction of the report of the 
International Conference on Population and Development, 


2. Endorses the Programme of Action of the International 


Conference on Population and Developmentadopted on 13 
September 1994; 


3. Acknowledges the contribution made by the Secretary- 
General of the United Nations and the Secretary-General of the 
Conference to the successful organization of the Conferenre; 


4. Affirms that, in the implementation of the Programme of 
Action, Governments should commit themselves at the highest 
political level to achieving its goals and objectives, which reflect 
a new, integrated approach to population and development, and 
take a lead role in coordinating the implementation, monitoring 
and evaluation of follow-up actions; 


5. Calls upon all Governments, organizations of the United 
Nations system and other major groups concemed with 
population and development issues, including intergovern- 


* A/CONF.171/13, chap. I, resolution 1, annex. 
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mental and non-governmental organizations, parliameniarians 
and other community leaders, to give the widest possible 
dissemination to the Programme of Action and to seek public 
support for its goals, objectives and actions, 


6. Fully acknowledges that the factors of population, health, 
education, poverty, patterns of production and consumption, 
empowerment of women and the environment are closely 
interconnected and should be considered through an integrated 
approach, and that the follow-up to the Conference must reflect 
this fact; 


7. Urges all countries to consider their current sperrimg 
priorities with a view to making additional contributions foz the 
implementation of the Programme of Action, taking into account 
the provisions of chapters XII and XIV thereof ard the 
economic constraints faced by developing countries, in particular 
the least developed among them; 


8. Acknowledges the importance of the subregionel and 
regional activities undertaken during the preparations for the 
Conference, including the regional strategies, plans and 
declarations adopted as part of that process, and invites the 
regional commissions, other regional and subregional 
organizations and the development banks to examime the results 
of the Conference within their respective mandates, for the 
follow-up and implementation of the Programme of Action a: the 
regional level; 


9. Provides, both bilaterally and multilaterally, adequste and 
substantial support and assistance for population and 
development activities, including through the United Mations 
Population Fund and other organs and organizations of the 
United Nations system and the specialized agencies that wil be 
involved in the implementation, at all levels, of the Prog-amme 
of Action; 


10. Calls upon the organs and organizations of the United 
Nations system and the specialized agencies to undertake the 
actions required to give full and effective support lo the 
implementation of the Programme of Action; 


11. Emphasizes the need to maintain and enhance effective 


ee ae 


media and the academic community, and to seek the supocrt of 
parliamentarians, so as to ensure the full implementation of the 
Programme of Action; 


12. Recognizes the importance of South-South cooperancn in 
the implementation of the Programme of Action; 


13. Also recognizes that the effective implementation o^ the 
Programme of Action will require an increased commitment of 
financial resources, both domestically and externally, and ir this 


context calls upon the developed countries to complement the 
national financial efforts of developing countries on population 
and development and intensify their efforts to transfer new and 
additional resources to the developing countries, in accordance 
with the relevant provisions of the Programme of Action, in 
order to ensure that population and development objectives and 
goals are met; 


14. Acknowledges that countries with economies in transition 
should receive temporary assistance for population and 
development activities in view of the difficult economic and 
social problems faced by these countries at present, and 
therefore suggests that the specialized agencies and all related 
organizations of the United Nations system should adjust, on 
this basis, their programmes and activities in line with the 
Programme of Action and take appropriate measures to ensure 
its full and effective implementation; 


15. Emphasizes the importance of the early identification and 
allocation of financial resources by all members of the 
international community, including regional financial 
institutions, to enable them to fulfil their commitments with 
regard to the implementation of the Programme of Action; 


16. Requests the Secretary-General to consult with the various 
bodies of the United Nations system, as well as with 
international financial institutions and various bilateral aid 
organizations and agencies, with a view to promoting an 
exchange of information among them on the requirements for 
international assistance, reviewing on a regular basis the 
specific needs of countries in the field of population and 
development and maximizing the availability of resources and 
their most effective utilization; 


17. Invites the Secretary-General to ensure that adequate 
resources are provided for the Conference follow-up activities to 
be carried out by the Secretariat during 1995; 


18. Requests the Secretary-General to prepare periodic reports 
for the substantive sessions of the Economic and Social Council 


‘on the flow of financial resources for assisting in the 


implementation of the Programme of Action and to promote the 
exchange of information on the requirements for international 
assistance among the members of the donor community, 


19. Urges the international community to promote a supportive 
international economic environment by adopting favourable 
macroeconomic policies for promoting sustained economic 
growth and sustainable development, 


20. Stresses ihe importance of continued and enhanced 
cooperation and coordination by all relevant organs, 
organizations and programmes of the United Nations system and 
the specialized agencies in the implementation of the 
Programme of Action; 


21. Emphasizes the need for follow-up activities relating to the 
Conference and the Programme of Action so as to utilize, to the 
fullest extent possible, existing capacity within the United 


Nations system in the area of population and development, 
including the Population Commission, the Population Division 
of the Department for Economic and Social Information and 
Policy Analysis of the Secretariat and the United Nations 
Population Fund, as well as other organizations, programmes 
and funds of the United Nations and the specialized agencies 

Oa cranial ausu ee S ici 
implementation of the full range of activities outlined in the 


Programme of Action; 


22. Requests the specialized agencies and all related 
organizations of the United Nations system to review and, where 
necessary, adjust their programmes and activities in Ime with 
the Programme of Action and take appropriate measures to 
ensure its full and effective implementation, taking into account 
the specific needs of developing countries, and invites them to 
to the Economic and Social Council at its substantive 
session of 1995 for coordination purposes and to the General 
Assembly at its fiftieth session for policy implications, 


23. Decides that the General Assembly, through its role in 
policy formulation, the Economic and Social Council, through its 
role m overall guidance and coordination, in accordance with 
Assembly resolution 48/162, and a revitalized Population 
Commission shall constitute a three-tiered 1 

mechanism that will play the primary role in the follow-up to the 
implementation of the Programme of Action, keeping in mind 
the need to develop a common framework for a coherent follow- 
up to United Nations summits and conferences, and to this end: 


(a) The General Assembly, being the highest 
intergovernmental mechanism for the formulation and appraisal 
of policy on matters relating to the follow-up to the 
Intemational Conference on Population and Development, will 
organize a regular review of the implementation of the 
Programme of Action; 


(b) The Economic and Social Council, m assisting the General 
Assembly, will promote an integrated approach, provide system- 
wide coordination and guidance in the monitoring of the 
implementation of the Programme of Action and make 
recommendations thereon; 


(c) The revitalized Population Commission, as a functional 
commission assisting the Econamic and Social Council, will 
monitor, review and assess the implementation of the 
Programme of Action at the national, regional and international 
levels and advise the Council thereon; 


24. Also decides that, to emphasize the new and comprehensive 
approach to population and development embodied im the 
Programme of Action, the revitalized Population Commission 
shall be renamed the Commission on Population and 
Development, 


25. Further decides that the Commission on Population and 
Development shall meet on an annual basis, beginning in 1996; 
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26. Recommends that the Economic and Social Council review, 
at its substantive session of 1995, the Commission's terms of 
reference and mandate so as to bring them fully into line with 
the provisions of paragraph 23 (c) above; 


27. Also recommends that the Economic and Social Council, 
pursuant to the decisions made on the terms of reference and 
enhanced mandate of the revitalized Commission, should 
consider at its substantive session of 1995 the compoaition of the 
Commission, in order to ensure that the Commission fully fulfils 
its functions as provided in paragraph 23, taking into account the 
integrated multidisciplinary and comprehensive approach of the 
Programme of Action as well as the membership of the other 
functional commissions of the Council; 


28. Requests the Economic and Social Council at its 
substantive session of 1995, to consider: 


(a) The establishment of a separate executive board of the 
United Nations Population Fund; 


(b) The submission of recommendations to the Secretary- 
General concerning secretariat support and coordination 
arrangements for the United Nations system; 


(c) The submission of recommendations to the Secretary- 


agency 
mechanism for the implementation of the Programme of Action; 


29. Also requests the Economic and Social Council, at its 
substantive session of 1995, to review the reporting 


appraisal of the progress made in achievmg the goals and 
objectives of the Programme of Action, m order to ensure full 
support for its implementation, bearing in mind the reporting 
procedures for all United Nations conferences in the economic 
and social field; 


30. Requests the Secretary-General, in consultation with States, 
to prepare a report on institutional follow-up issues and 
reporting procedures m the United Nations system, to be 
submitted to the Economic and Social Council at its substantive 
session of 1995; 


31. Requests the Economic and Social Council: 


(a) To discuss the relevant matters concerning the 
implementation of population and development programmes, as 
well as matters concerning harmonization, cooperation and 
collaboration within the United Nations system regarding the 
implementation of the Programme of Action; 


(b) To discuss the reports submitted by the different bodies and 
organs on various matters related to the Programme of Action; 


32. Invites the governing body of the United Nations 
Population Fund to oversee, on a regular basis, the response of 
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the Fund to the needs of countries regarding activities to 
strengthen national population and development programmes, 
including the specific requests from developing countries for 
assistance in the preparation of national reports, within its area 
of competence, and to report to the Economic and Social Council 
on this matter, 


33. Calls upon the programmes of the United Nations system 
and the regional commissions and funds to provide their fuli and 
active support to the implementation of the Programme of 
Action, particularly at the field level, through the United 
Nations resident coordinator system, and invites the relevant 
specialized agencies to do the same; 


34. Requests the Commission on Population and Develcpraent, 
at its twenty-eighth session, to review, within its erea of 
competence, the Programme of Action and its implicaticne and 
to transmit its views to the Economic and Social Council at its 
substantive session of 1995; 


35. Requests the Secretary-General to report, through the 
Economic and Social Council, to the General Assemblv st its 
fiftieth session on the implementation of the present resolatron; 


36. Decides to include in the agenda of its forthcoming sessions, 
within existing clusters, an item entitled "Implementatior cf the 
Programme of Action of the International Conference on 
Population and Development". 


UNITED NATIONS. GENERAL ASSEMBLY. Resolation 
No. 50/124. Implementation of the Programme of Actior. cf the 
International Conference on Population and Developmen, 20 
December 1995. (Readex United Nations Index, Documen: No. 
A/RES/50/124.) 


The General Assembly, 


Recalling its resolutions 49/128 of 19 December 1994 om the 
report of the International Conference on Populaticn and 
Development? and 48/162 of 20 December 1993 on the 
restructuring and revitalization of the United Nations ir the 
economic, social and related fields, 


also Economic and Social Council decision 1994/227 
of 14 July 1994, by which the Council approved the provis.onal 
agenda and documentation for the twenty-eighth session of the 
then Population Commission, including discussion of the 
implications of the recommendations of the International 
Conference on Population and Development, 


? Report of the International Conference on Population. and 
Development, 5-13 September 1994 
(A/CONF.171/13/Rev.1) (United Nations publication, Sales No. 
E.95.XIIL 18). 


Recalling Economic and Social Council resolution 
1995/55 of 28 July 1995 on the implementation of tbe 
Programme of Action of the International Conference on 
Population and Development, by which the Council endorsed 
the terms of reference proposed by the renamed Commission on 
Population and Development in its report on its twenty-cighth 
session,’ which reflect the comprehensive and integrated nature 
of population and development, 


E udri cedro dead D 


Having considered the report of the on the 
implementation of General Assembly resolution 49/128 on the 
report of the International Conference on Population and 
Development, 


Recognizing that the implementation of the recommendations 
contained in the Programme of Action is the sovereign right of 
every country, in accordance with its national laws and 
development priorities, with full respect for the various religious 
and ethical values and cultural backgrounds of its peoples and in 
conformity with universal recognized international human 
rights, 


Reaffirming the importance of the principles and concepts set 
out in the Rio Declaration on Environment and Development? 
and Agenda 21 for the purpose of implementing the Programme 
of Action of the International Conference on Population and 
Development, and in that regard recognizing that chapter 5 of 
Agenda 21° and chapter I! of the Programme of Action! 
reinforce one another and together form a ive and 
compelling up-to-date account of what needs to be done about 
the interface between population, environment and sustainable 
development, 


: Ibid., chap. I, resolution 1, annex. 


7 See Official Records of the Economic and Social Council, 
1995, Supplement No. 7 (E/1995/27), annex 


8 A/50/190-E/1995/73. 


? See Report of the United Nations Conference on Environment 
and Development Rio de Janeiro, 3-14 June 1992 
(A/CONF.151/26/Rev.1 (Vol. I and vol. /Corr.1, Vol. II, Vol. III 
and Vol. Il/Corr.1)) (United Nations publication, Sales No. 
E.93.18 and corrigenda), vol L Resolutions Adopted by the 
Conference, resolution 1, annex I. 


10 Thid., annex II. 


! E/CN.9/1995/2. 


Noting with satisfaction the contribution that the outcome of the 
International Conference on Population and Development has 
made to the World Summit for Social Development and the 
Fourth World Conference on Women, and expressing its belief 
in the contribution that the outcome of the International 
Conference on Population and Development will make to the 
forthcoming United Nations Conference on Human Settlements 
' (Habitat II) and in the elaboration of an agenda for development, 
in particular with regard to the call for a greater investment in 
people, 


1. Notes the action taken so far by Governments and the 
international community to implement the Programme of Action 
of the International Conference on Population and Development, 
and encourages them to strengthen their efforts in that regard; 


2. Reiterates its commitment to the full implementation of the 
Programme of Action, and reaffirms that Governments should 
continue to commit themselves at the highest political level to 
achieving its goals and objectives, which reflect a new 
integrated approach to population and development, and to take 
a lead role in coordinating the implementation, monitoring and 
evaluation of the follow-up actions; 


3. Takes note with appreciation of the report of the Secretary- 
General on the implementation of General Assembly resolution 
49/128 and of the proposals contained therein; 


4. Takes note of the following proposals made by the United 
Nations Population Fund in the above-mentioned report: 


(a) To replace the biennial report of the Fund to the 
Commission on Population and Development on multilateral 
population assistance by an annual report on the amount of 
financial resources allocated for the implementation of the 
Programme of Action at the national and international levels; 


(b) To refine and improve further, where necessary, the current 
system devoted to monitoring the amount of international 
assistance for programmes dealing with population and 
development so as to render it more accurate; 


5. Endorses Economic and Social Council decision 1995/320 
of 12 December 1995, by which it enlarged the membership of 
the Commission on Population and Development from 27 to 47 
members, elected by the Council from among the members of 
the United Nations and members of its specialized agencies, in 
time to take part in the twenty-ninth session of the Commission, 
and that the regional representation would be 12 for African 
States, 11 for Asian States, 5 for Eastern European States, 9 for 
Latin American and Caribbean States and 10 for Western 
European and Other States, bearing in mind that the 
representatives of Governments that are to serve on the 
Commission should have a relevant background in population 
and development, in order to ensure that it fulfils its functions as 
reflected in its updated and enhanced mandate, taking into 
account the integrated multidisciplinary and comprehensive 
approach of the Programme of Action and the membership of the 
other functional commissions of the Council; 
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6. Takes note of the report of the Secretary-General on 
monitoring world population trends and policies, and of the 
Executive Director of the United Nations ion Fund on 


7. Renews its call to all Governments, organizations of the 
United Nations system and other major groups concerned with 
population and development issues, including intergovern- 
mental and non-governmental organizations, parliamentarians 
and other commumity leaders, to continue to give the widest 
possible dissemination to the Programme of Action, including 
the use of electronic data networks, to seek public support for its 
goals, objectives and actions, and to maintain and enhance 
partnership between Governments and non-governmental 
organizations so as to ensure their continued contributions and 
cooperation concerning all aspects of population and 
development, 


8. Urges Governments that have not yet done so to establish 


organizati 
representatives of the media and the academic community, and 
to seck tbe support of parliamentarians so as to ensure the full 
implementation of the Programme of Action; 


9. Reaffirms that the follow-up to the Conference, at all levels, 


of women and the environment are closely interconnected and 
should be considered through an integrated approach; 


10. Urges all countries to consider their current spending 
priorities with a view to making additional contributions for the 
implementation of the Programme of Action, taking into 
account the provisions of chapters XIII and XIV thereof and the 
economic constraints faced by developing countries, in particular 
the least developed among them, and emphasizes that 
international cooperation in the field of population and 
development is essential for the implementation of the 
recommendations adopted at the Conference; and in this context, 
calls upon the international community to continue to provide, 


activities, including through the United Nations Population Fund 
and other organs and organizations of the United Nations 
system and the specialized agencies that will be involved in the 
implementation, at all levels, of the Programme of Action; 


11. Reiterates the importance of South-South cooperation for 
the successful implementation of the Programme of Action, 


12. Reaffirms that the effective implementation of the 
Programme of Action will require an increased commitment of 
financial resources, both domestically and externally, and, in 
this context, calls upon the developed countries to complement 
the national financial efforts of developing countries on 


12 E/CN.9/1995/4. 
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population and development and to intensify their effors to 
transfer new and additional resources to the develcping 
countries, in accordance with the relevant provisions of the 
Programme of Action, in order to ensure that population and 
development objectives and goals are met; 


13. Acknowledges that countries with economies- in transition 
should receive temporary assistance for population and 

activities, in view of the difficult economic and 
social problems faced by those countries at present; 


14. Urges the international community to promote a supportive 
international economic environment by adopting favourable 
macroeconomic policies aimed at promoting sustained economic 
growth and sustainable development; 


15. Emphasizes the importance of the early identification and 
allocation of fmancial resources by all members of the 
international community, including regional financial 
institutions, to enable them to fulfil their commitments with 
regard to the implementation of the Programme of Action, 


16. Invites the Secretary-General to ensure that adecuate 
resources are provided for the Conference follow-up activitizs to 
be carried out by the Secretariat during 1996, 


continue to examine and analyse the results of implementation 
of the Programme of Action at the regional level under -heir 
respective mandates, 


18. Welcomes the work undertaken by the Inter-Agency Task 
Force on the Implementation of the Programme of Aciion, 
chaired by the Executive Director of the United Ma-ions 
Population Fund, and stresses the importance of continued and 
enhanced cooperation and coordination by all relevant organs, 
organizations and programmes of the United Nations system and 
the specialized agencies in the implementation cf the 
Programme of Action, and, m this context, notes the 
establishment of new inter-agency task forces for the follow-up 
to conferences, which could be relevant for the implementation 
and follow-up to the International Conference on Population and 
Development; 


19. Emphasizes the need to maintain the momentum of the 
follow-up activities relating to the Conference and the 
Programme of Action so as to utilize, to the fullest extent 
possible, existing capacity within the United Nations system in 


Division of the Department for Economic and Social Information 
and Policy Analysis of the Secretariat and the United Nadons 
Population Fund, other organizations, funds and programmes of 
continued support and commitment are required for the 
Successful implementation of the full range of activities outined 
in the Programme of Action, and invites them to work closely in 


the preparation of reports for the Commission on Population and 
Development; 


20. Requests the specialized agencies and all related 
organizations of the United Nations system to continue to take 
appropriate measures to ensure the full and effective 
implementation of the Programme of Action, taking into account 
the specific needs of developing countries, and welcomes the 
intention of the Secretary-General to report through the 
Commission on Population and Development to the Economic 
and Socia] Council at its substantive session of 1996 on the 
work of the Inter-Agency Task Force, for coordination purposes, 
and to the General Assembly at its fifty-first session, for policy 


21. Requests the Economic and Social Council: 


(a) To consider relevant reports and give guidance on matters 
concerning harmonization, cooperation and coordination within 
the United Nations system regarding the implementation of the 
Programme of Action; 


(b) To consider, as appropriate, the reports submitted by the 
different bodies and organs on various matters related to the 


Programme of Action; 


(c) To consider the proposed report on the work of the Inter- 
Agency Task Force; 


22. Requests the funds and programmes of the United Nations 
system and the regional commissions and funds to continue to 
provide their full and active support to the implementation of the 
Programme of Action, in particular at the field level, through the 
United Nations resident coordinator system, and invites the 
relevant specialized agencies to do the same; 


23. Requests the Secretary-General to report, through the 
Economic and Social Council, to the General Assembly at its 
fifty-first session on the implementation of the present 
resolution, 


24. Decides to include in the agenda of its fifty-first session, 
within existing clusters, the item entitled “Implementation of the 
Programme of Action of the International Conference on 
Population and Development”. 


ORGANIZATION OF AFRICAN UNITY. Declaration No. 
AHG/Decl.4 (XXX), Declaration on Population and 
Development in Africa, 15 June 1994. (Africam Yearbook of 
International Law, Vol. 3, 1995, pp.387-390.) 


Preamble 


l. We, the Heads of State and Government of the Member 
States of the Organization of African Unity (OAU), assembled in 
Tunis from 13-15 June 1994, for the Thirtieth Ordinary Session 
of our summit, have once more critically assessed the prevailing 


socio-economic situation of our continent and have reviewed the 
inextricable link between population and development. We note 
with concern that our economies have been stagnating and 
declining, making Africa the most economically under- 
developed continent in the world. This situation has exposed 
our population to severe hardships and sacrifices. 


2. In response to this situation, we have adopted various 
development strategies and plans including in particular the 
declaration on Political and Socio-economic Situation in Africa 
and the Fundamental Changes Taking Place in the World (1990) 
as well as the Treaty establishing the African Economic 
Community (AEC) (1991). 


3. In spite of these efforts, our countries continue to face 
serious difficulties as a result of an unfavourable international 
economic environment characterized inter-alia by the collapse of 
prices of commodities of interest to African countries, the 
excruciating debt burden, the servicing of which is consuming a 
large part of our export earnings, and the decline, in real terms, 
of the Official Development Assistance (ODA) to our continent. 
All these notwithstanding, our countries have embarked on the 
implementation of structural adjustment programmes and the 
transformation of our economies. 


4. We are aware of the intricate interplay between 
population, environment and sustainable development and are 
mindful of the necessity for African States to evolve population 
policies and programmes to bring a balance between population 
growth and the capacity of our countries to provide for the basic 
needs of our people. 


5. We have reviewed the population and development 
situation m our continent and wish to express our total political 
commitment to address them in the context of sustainable 
development. To this end, we reiterate our commitment to 
provide the basic needs of our people. We realize that this will 
require the full participation of our people in bringing a balance 
between our resources and our population growth. 


6. In this respect, we wish to stress that population issues 
should be addressed in the wider context of the total needs of 
our socio-economic development. These issues were addressed 
in the Kilimajaro Programme of Action (KPA) for self reliant 
development (1984) and in the Dakar/NGOR Declaration on 
Population, Family and Sustainable Development (1992). 


Principles and Objectives 


7. Sustainable development requires the integration of 
population variables into development strategies, socio- 
economic planning, decision-making and resource allocation at 
all levels. 


8. For a successful implementation of population and 
sustainable development policies, infrastructure, institutions, the 
legal framework and human resources are required. 
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9. Economic integration among our countries is an essential 
condition for our collective self-reliance and self-sustained 
development. 


10. Africa's efforts will require supportive international 
economic environment, addressing the debt burden, the terms of 
trade and providing adequate international support in the 
promotion of our development, particularly in industrialization. 


11. We are committed to provide the basic needs of our 


population, particularly food security, drinking water, health 
services, education and shelter. 


12. We reaffirm the rights and responsibilities of individuals 
and families to participate in decision-making affecting their 
well-being. 


13. In recognition of the critical role of women and their major 
contribution to socio-economic development, we reaffirm our 
commitment to the enhancement of women's rights, status and 
needs. 


14. We are aware that peace, security, stability and the rule of 
law are necessary prerequisites for our development and the 
welfare of our people. To this end, we have adopted the Cairo 
Declaration on the Mechanism for Conflict Prevention, 
Management and Resolution within the OAU (1993). 


15. We reaffirm our solidarity in dealing with our development 
and population problems. In this respect we reaffirm the 
sovereign rights of each of our countries to formulate its 
population policies with freedom, dignity and respecting 
intrinsic values of its people, taking fully into account its moral 
and cultural factors. 


16. We commit ourselves to exert every effort to address the 
root causes of the problems of refügees and displaced persons, 
through conflict prevention, management and resolution; through 
democratization and the respect for human rights, and by the 
encouragement of voluntary repatriation of refugees to their 
respective countries of origin, once the conditions of their exile 
have disappeared. 


Declaration 


17. We have considered the Dakar/NGOR Declaration 
Population, Family and Sustainable Development adopted 
our Ministers responsible for Population Matters at the 
African Population Conference (APC) held in Dakar 
December 1992. 


B dg 


18. We hereby endorse the Dakar/NGOR Declaration and 
affirm that it is an indispensable population and development 
Strategy that will take Africa to the end of this century and 
beyond. 


19. We stress the need for a sustained effort in the formulation 
of explicit population policies and the design of strategies for 
implementing the policy measures and the associated national 
population programmes by our Member States. To this end, we 


f 
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urge our Member States to establish and/or strengthen netional 
institutions to address, on a continuous and consistent bas s, the 
issues of population and sustainable development and in 
particular to take the necessary measures for the implemertation 
of the commitment made on the Dakar/NGOR Declaration. 


20. We commit ourselves particularly to do all within our 
power to empower women to play their full role in society 


ensure their full access to the means of production inc uding 
land. 


21. We commit ourselves to address in a comprehensive 
manner the development of our youth to achieve ther full 
potential through the provision of education, counselling, 
support services and gainful employment opportunities. 


22. We further commit ourselves to improve the living 
conditions of our rural population, including nomads, through 
specific policies and programmes designed to meet basic needs 
particularly food, drinking water, health, education and shelter 
within the framework of our population and sustainable 
development policies and strategies. 


23. We commit ourselves to increase in our regular respective 
budgets the necessary resources needed for the implemertation 
of our population policies and programmes. 


24. We urge the Intemational Community to provide our 
countries with the necessary assistance to achieve the above 
objectives and to support our efforts for the implementation of 
the Dakar/NGOR Declaration in particular to: 


a) expand our health infrastructure. to ensure adequate 
coverage of our population in each Member State in order to 
adequately provide for mother and child health services and 
family planning; 


b) assist Member States in the implementation of their 


analysis, research and 
management of population and development matters, and 


c) review and formulate legal systems with a vizw to 
establishing the necessary legal framework to create a positive 
environment for the full participation of women in therr own 
development and the development of our countries. 


25. We endorse the establishment of the African Population 
Commission and request it to co-operate with other insti-utions 
in the implementation of population activities in Africa. 


26. We encourage Member States to cooperate and exchange 
experiences in the field of population and develooment, 
particularly in research, statistics and policy issues, to foster 
collaboration among African researchers and planners n this 
field with the view to creating an enabling environment ior the 


establishment and effective functioning of the African Economic 
Community. We also encourage the South-South cooperation in 
the field of population and development activities. 


27. We call upon the OAU Member States to make all the 
necessary preparations at the national level and to participate 
actively at the Cairo conference, in view of the fact that this 
major international event will be taking place on the African soil 
for the first time. 


28. We wish to express our appreciation and congratulations to 
the Government and the People of the Arab Republic of Egypt 
for hosting the International Conference on Population and 
Development (ICPD). 


29. We express our appreciation to the UNFPA and other 
donors for assisting African countries in implementing their 
population programmes and request them to continue providing 
that assistance. We also request the donor countries and NGOs 
to increase fheir technical and financial assistance to population 
programmes in África. 

30. We request the Secretary-General of the OAU in 
collaboration with the Executive Secretary of the ECA to 
monitor developments in population activities in Africa and to 
submit periodic reports to the OAU Council of Ministers and to 
the Assembly of Heads of State and Government. 


+g 


ALBANIA. Law No 7692 of 31 March 1993 on a Supplement 
to Law No. 7491 of 29 April 1991 on the Main Constitutional 
Provisions. (Fletoja Zyrtare, 3 March 1993, pp. 161-171, as 
translated in Foreign Broadcast Information Service, Document 
No. FBIS-EEU-97-048, 14 March 1997, 6 p.) 


Basic Human Rights and Freedoms 

in accordance with these provisions: 

Article 1. The Right to Life 

The right of every person to live is protected by law. 

No one can take a life except in the execution of a court decision 
for an extremely serious crime, perpetrated voluntarily, for 
which the desth penalty is provided by law. 

The death penalty cannot be ordered for youths who were under 
18 years of age at the time that they committed the crime or for 
women. 


ke 


Article 15. Inviolability of the Private Life and Dignity of 
the Person 


The private life of a person and his dignity are inviolable. 
Information on the private life of a person can be collected only 
with his permission or when it is essential for the investigation 
. ofa crime or with the approval of the competent state organ 
designated by law when this is essential for national security. 
The collection, handling, and final use of personal data and the 
monitoring and protection of the secrecy of this information are 
regulated by law. 


No one can be denied the right to know what data have been 
collected about him, with the exception of cases in which there 
is a court decision to protect the interests of the penal process or 
of national security. 


It is prohibited to use personal data for a purpose which is 
contrary to the one for which they have been collected. 


Article 16. Inviolability of the Home and of the Person 
The home is inviolable. 

Entry into the home can be granted without the approval of the 
person who lives in it only on the basis of a court decision, in 
the cases stipulated by law or in order to prevent an unforeseen 
danger to the life and health of individuals, or to property or 
while a crime is being committed or immediately after it is 
committed. 

No one will have to undergo a body check, with the exception of 
cases when the person is entering state territory or leaving it or 
in order to prevent an unforeseen danger which threatens public 
safety. 
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Article 22. The Right to Movement 
Everyone has the right to choose his place of residence and to 
move freely to any part of the territory of the state, except for 
cases when, by law, restrictions have been specified for health 
or public safety reasons. 
Anyone can leave the country and return freely. 
Article 23. Prohibition of Expulsion and Extradition 


No Albanian citizen can be expelled from the territory of the 
state. 


Extradition can be permitted only when it is stipulated expressly 
in international agreements to which the Republic of Albania is 
a party. 
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Collective expulsion of foreigners is prohibited. Expulsion of 
foreign individuals is ited under the conditi mulated 
by law. 

Article 24. Citizenship 


No one can be deprived of his Albanian citizenship or of the 
right to renounce his citizenship, without his approval. 


Conditions for obtaming and renouncing citizenship are 
regulated by law. 

All the citizens who live outside the country enjoy the protection 
of the state. 


Article 25. Equality Before the Law 
All are equal m the law and before the law. 


No one can be discriminated against because of gender, race, 
hnicity, | - felipion. C Anadal edncstiondl 
and social situation, parents’ affiliation, or any other personal 
circumstances. 


Article 26. Rigbts of National Minorities 


Persons who belong to national minorities have the right to 
exercise basic human rights and freedoms without any tvpe of 
discrimination and in full equality before the law. They have 
the right to express, protect and freely develop their ethnic, 
cultural, religious, and linguistic identity, to learn and be taught 
in their mother tongue and to come together in organizations and 
associations for the protection of their interests and their 


Nationality is determined on the basis of accepted international 
DOTIDS. 


Article 27. The Right to Private Property and Inheritance 


No one can deny the right to have private property alone or 
together with others and the right of inheritance. The obtaining, 
utilization, and transfer of property as well as the right of 
inheritance are regulated by law. 


No one can be dispossessed, except in the public interest and for 
full compensation. 
Article 28. The Right to Work 


Everyone has the right to earn a living by legal work which he 
has chosen or accepted himself. He is free to choose his 
profession, work place, and professional training system. 
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Article 31. The Right to Social Assistance and Security 


Anyone has the right to social security in old age or wher he is 
unable to work, according to a system established by law. 
When employees are without work for reasons whic are 
independent of their will, they have the right to competion 
under the conditions stipulated in the law. 


Article 32. Marriage and Family 


Anyone who reaches marriageable age has the right to freely 
choose a spouse and to start a family. 


Marriage and the family enjoy special protection from the stete. 


The contracting and dissolution of marriages are regulated by 
law. 


Article 33. Protection of Children and Women 


Children, youths, pregnant women, and new mothers have the 
right to special protection under the law. 


Children born out of wedlock have the same rights as ch ldren 
born in a marriage. 

Article 34. Health Care from the State 

All enjoy, in equal measure, the right to health care from the 
state, 

Obligatory medical treatment takes place only for the bencft of 
the patient in cases stipulated by law. 


No one can be subjected to medical or scientific experimen-ation 
without his approval. 


Article 35. The Right to Education 


Everyone has the right to free education, which lasts no les: than 
eight years. 
General intermediate education is open to all. 


Attendance at intermediate and higher vocational education can 
be based only on professional criteria. 


Pupils and students have the right to be educated in pivate 
schools. 


University autonomy is guaranteed. 
wkk 
Articie 37. The Right to Petition 


Anyone has the right, on his own or together with other, to 
address a request, complaint, or comment to the appro»niate 


state organs. 
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Article 39. Restoration of Rights by the Court 


No one whose acknowledged right has been adversely affected 
by this constitutional law can be denied the restoration of this 
right in the court. 


Article 41. Temporary Restriction of Rights 


The exercise of certain rights can be restricted temporarily by 
law, in the case of the proclamation of a state of war or an 
extraordinary situation, with the exception of the rights 
stipulated in Articles 1 (the right to life), 2 (freedom to express 
opinions), 3 (prohibition of torture), 6 (no sentencing without a 
law), 8 (penal procedure guarantees), 9 (no obligation to admit 
guilt), 18 (freedom of conscience and religion), 25 (equality 
before the law), 39 (court restoration of a right), and 40 
(guarantee of a fair trial), 
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ANGOLA. Law No. 23/92 of 16 September 1992, approving 
the Law of the Revised Constitution. (Didrio da Repiblica, 
Series 1, No. 38, 16 September 1992, pp. 485-502.) 


Title L Fundamental Principles 


Article 1. The People's Republic of Angola is a sovereign and 
independent nation with the primary objective of constructing a 
free, democratic, peaceful, just, and socially progressive society. 
Article 2. The People's Republic of Angola is a democratic 
State under law that has its foundations in national unity, the 
dignity of the human person, pluralism of expression and 
political organization, and respect for and guarantee of the 
fundamental rights and liberties of man, whether as an 
individual or as a member of organized social groups. 


ene 
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In their objectives, programme, and practice, political parties 
shall contribute to 
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d) the protection of the fundamenta! liberties and the rights of 
the human person; 
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Article 6. The State exercises sovereignty over the territory, 
interior waters, and territorial seas, as well as over the air space, 
soil, and subsoil. 
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Artide 12. All existing natural resources in the soil and 
subsoil, interior waters, territorial seas, continental shelf, and 
exclusive economic zone are the property of the State, which 
exploitation. 


The State shall promote the defense and conservation of natural 
resources, directing their exploitation and use to the benefit of 
the entire community. 
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Article 15. The People's Republic of Angola shall 
energetically fight against tribalism, racism, regionalism, 
illiteracy, and obscurantism and shall promote the development 
of education at the service of the poor and a true national 
culture. 


kk d 
Title IL Fundamental Rights and Duties 
Article 19. Angolan nationality may be original or acquired. 


The requirements for attribution, acquisition, loss, and 
reacquisition of Angolan nationality shall be determined by law. 


Article 20. The State shall respect and protect the human 
person and human dignity. All citizens have a right to free 
development of their personality, within the respect due to the 
rights of other citizens and to the greater interests of the 
Angolan Nation. The Law shall protect the life, liberty, personal 
integrity, good name, and reputation of each citizen. 


Article 21. All citizens are equal before the law and enjoy the 
same rights and are subject to the same duties, without 
distinction of colour, race, ethnicity, sex, place of birth, religion, 
degree of education, or economic or social condition. 


The law shall severely punish all acts designed to damage social 
harmony or create discrimination or privileges based on these 
factors. 


* 95 


Article 23. Whether based on marriage or on de facto union, 
the family, which is the fundamental nucleus of the organization 
of society, is the object of protection of the State. 


Husband and wife are equal within the family, enjoying the 
same rights and subject to the same duties. 
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The family, with the special assistance of the State, is 
responsible for promoting and ensuring the protection and 
integral education of children and young persons for the purpose 
of their fulfillment and integration into society. 


ae * 
Article 33. Work is a right and a duty of all citizens. 


All workers have a right to a just remuneration, to rest, to 
holidays, and to labour protection, sanitation, and safety. 


Citizens have a right to free choice of exercise of a profession. 


Article 34. The State shall promote the necessary measures to 
ensure citizens the right to medical and health assistance, as 
well as the right to assistance with infancy, maternity, disability, 
old-age, and any state of incapacity for work. 
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Article 36. The State shall promote the access of all citizens to 
education, culture, and sport, guaranteeing the participation of 
the various individnal actors in its realization, under conditions 
set by law. 


Article 37. The People's Republic of Angola shall establish 
the necessary political, economic, and cultural conditions for 
citizens to be able to enjoy their rights in actuality and fulfil 
their duties completely. 


Article 38. The State shall protect Angolan citizens who are 
situated or who reside abroad; they shall enjoy rights and be 
subject to duties that are not incompatible with their absence 
from the country, without prejudice to the effects of unjustified 
absence provided for by the law. 


Article 39. The exercise of the rights, liberties, and guarantees 
of citizens may only be limited or suspended under the 
conditions set by law when individual rights, liberties, and 
guarantees endanger the public order or the interests of the 
collectivity or in the case of the declaration of a state of siege or 
emergency, such restrictions shall always be limited to those 
measures necessary and adequate for the maintenance of the 
public order, the interests of the collectivity, and the re- 
establishment of constitutional normalcy. 


In no case may the declaration of a state of siege or emergency 
affect the right to life, the right to personal integrity and 
personal identity, civil capacity, citizenship, the non-retroactivity 
of criminal law, the right to defense against accusations, and 
liberty of conscience and religion. 


Specific law shall regulate states of siege and states of 
emergency. 


ee 
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Title IIL Organs of the State 


t24 


Chapter VIL Justice 


Article 80. The People’s Supreme Court and all other zourts 
established by law are responsible for exercising justice -n the 
name of the people. 


Article 81. The courts shall guarantee and ensure the 
observance of the Constitution, laws, and other regulatory 
provisions in force and the protection of the fundamental rights 
and the legitimate interests of citizens and institutions anc shall 
make decisions on the legality of administrative acta. 


The decisions of the courts must be adhered to by all c-tizens 
and other legal persons; they prevail over other authorities. 
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ARGENTINA. Constitution of the Argentine Natin, 22 
August 1994. (Constitutions of the Countries of the World, 
Release 95-3, May 1995, pp. 29-60.) 


First Part 
First Chapter. Declarations, Rights and Guarantees 


Article i. The Argentine Nation adopts for its government the 
federal, republican, representative form, as established >y the 
present Constitution. 


Article 2. The Federal Government supports the Eoman 
Catholic Apostolic Faith. 
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Article 5. Each Province shall adopt for itself a consttution 
under the republican, representative system, in accordanc with 
the principles, declarations, and guarantees of the National 
Ganstitition: ing its administration of just ‘cipal 
government, and elementary education. Under these concitions, 
the Federal Government guarantees to each Province the 
enjoyment and exercise of its institutions. 
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Article 8. The citizens of each Province enjoy all the rights, 
privileges, and immunities inherent in the status of citizen in the 
others. The extradition of criminals is a reciprocal obl-gation 
among all the Provinces. 
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Article 14. All inhabitants of the Nation enjoy the fol owing 
rights, in accordance with the laws that regulate their exercise, 


namely: working in and practicing any lawful industry. of 
navigating and trading, of petitioning the authorities, of 
entering, remaining in, travelling through and leaving Argentine 
territory, of publishing their ideas through the press without 
previous censorship; of using and disposing of their property, of 
associating for useful purposes, of freely professing their 
religion; of teaching and learning. 


Article 14 bis. Labor in its several forms shall enjoy the 
protection of the law, which shall ensure to workers: dignified 
and equitable working conditions, a limited working day; paid 
days of rest and vacations, fair remuneration, a flexible 
minimum essential wage [salario minimo vital movil], equal 
ee ap aen 
control of production and collaboration in management, 
protection against arbitrary discharge; stability of public 
employment, free and democratic organization of labor unions, 
recognized by simple inscription in a special register. 


*** 


The State shall grant the benefits of social security, which shall 
be complete and unrenounceable. In particular, the law shall 
establish: compulsory social security, which shall be in charge 


autonomy, i 

perücipeln by fhe Sats, but there cm be no overbpping of 
contributions, flexible retirement pay and pensions, full 
protection of the family, protection of the family welfare [la 
defensa del bien de familia], economic compensation to families 
and access to decent housing, 
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Article 16. The Argentine Nation does not admit prerogatives 
of blood or birth; in it there are no personal privileges or titles of 
nobility. All its inhabitants are equal before the law and 
admissible for employment without any other requisite than 
fitness. Equality is the basis of taxation and of the public 
burdens. 
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Article 20. Foreigners enjoy in the territory of the Nation all 
the civil rights of a citizen; they may engage in their mdustry, 
conunerce or profession; own real property, purchase it and 
alienate it, navigate the rivers and coasts, freely practice their 
religion; make wills and marry in accordance with the laws. 


two continuous years in the Nation, but the authorities may 
shorten this term in favor of anyone so requesting, on asserting 
and proving services to the Republic. 
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Article 25. The Federal Government shall encourage European 
immigration; and may not restrict, limit, or burden with any tax 
whatsoever, the entrance into Argentine territory of foreigners 


who arrive for the purpose of tillmg the soil, improving 
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in the foregoing articles may not be altered by the laws that 
regulate their exercise. 


* ob * 


Article 33. The declarations, rights, and guarantees that the 
Constitution enumerates shall not be construed as a denial of 
other rights and guarantees not enumerated, but which rise from 
the principle of the sovereignty of the people and from the 
republican form of government. 
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Second Chapter. New Rights and Guarantees 
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Article 37. This Constitution guarantees full enjoyment of 
political rights, in accordance with the principle of popular 
sovereignty and with laws dictated pursuant thereto. Suffrage is 
universal, equal, secret, and mandatory. 


Real equality of opportunity between men and women in 
accessing elected and party office is guaranteed through positive 
actions in the regulation of political parties and in the electoral 
system. 
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Article 41. All residents enjoy the right to a healthy, balanced 
environment which is fit for human development and by which 
productive activities satisfy current necessities without 
compromising those of future generations, residents have the 
duty to preserve the environment. Damaging the environment 
generates the obligation to repair it, as a priority, in that manner 
that is established by law. 


The authorities provide for protecting this right, for utilizing 
natural resources rationally, for preserving the natural and 
cultural patrimony and that of biological diversity, and for 
providing environmental information and education. 


It is up to the Nation to dictate rules by which budgets shall 
contain minimums for protecting the environment, and it is up to 
the Provinces to provide the necessities to complement them, as 
long as said rules do not alter local jurisdictions. 


Wastes that are actually or dangerous and radioactive 
wastes are prohibited from entering the territory. 


Article 42. As regards consumption, consumers and users of 
goods and services have the right to protection of their health, 
security and economic interests, to adequate, truthful 
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information; to freedom of selection; and to conditions 
characterized by equitable, dignified treatment. 


xudsirinire (us quality and efficicicy of publie scrip Dad br 
the constitution of associations of consumers and users. 


Legislation establishes effective procedures to prevent and 


necessary 
and of interested Provinces in directing bodies. 


Article 43. Any person may take quick, expedient action to 
protect himself, as long as no other more appropriate judicial 
means exist, against any act or omission of public authorities or 
any individuals, who, actually or imminently, harm, restrict, 
alter or threaten rights and guarantees recognized by this 
Constitution, by a treaty, or by a law, in either an arbitrary or a 
manifestly illegal manner. In this case, the judge may declare 
that the rule upon which the injurious act or omission is based is 


The affected party, the Defender of the People, and associations 
which lean toward these goals and which are legally registered 
may take this action against any form of discrimination and in 
regard to anything relative to the rights that protect the 
environment, competition, users and consumers, as well as 
collective incidental rights in general. 
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Second Part. Authorities of the Nation 
First Title. Federal Government 


First Section. The Legislative Power 
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Fourth Chapter. Powers of Congress 
Article 75. The Congress shall have power: 
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12. To enact the civil, commercial, penal, mining, labor, and 
social security codes, in a unified body or separately, such codes 
not to alter local jurisdictions, and their execution belonging to 
the Federal ar Provincial courts, depending on which 
jurisdiction the persons or things come under, and, especially, 
general laws of naturalization and nationality for the whole 
Nation, based on the principle of natural nationality and on 
ee ee 
bankruptcy and counterfeiting of money in circulation and public 
documents of the State; as well as [those codes] that may be 
required to establish trial by jury. 
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17. To recognize the ethnic and cultural pre-existenc- of 
indigenous Argentinean peoples. 


To guarantee respect for their identity and the nght to bilirgual 
and intercultural education; to recognize the legal status of -heir 


transfer of others fitting and sufficient for human development, 
none of these lands may be given away, nor are they 
transmissible or susceptible to encumbrance or seizure; to a:sure 
their participation in management referred to concerning their 
natural resources and the other interests affecting them. The 
Provinces must exercise these prerogatives concurrently. 


19. To provide whatever is conducive to human developroent, 
to economic progress with social justice, to productivity in the 
National economy, to the generation of employment, tc the 
professional development of workers, to protecting the vabe of 
money, to research and scientific and technical expansion, aid to 
their di ‘nation and utilizati 


To provide for the harmonious growth of the Nation ani for 
populating its territory; to promote different policies which lead 
to balancing the irregular growth of Provinces and regions. The 
Senate is the Chamber that initiates these initiatives. 


To pass laws concerning the organization and basis for 
education, which are to consolidate National unity in respect for 
particular Provincial and local characteristics, which assure a 
responsibility of the State which may not be delegatec, the 
participation of the family and of society, the promotien of 
democratic values and equality of opportunity and possibility 
without any discrimination; and which guarantee the principles 
of gratuity (public education at no financial charge) and frezdom 
of State public education, as well as the autonomy and. self- 
governance of National universities. 


To dictate laws that protect cultural identity and pluralism, the 
ability of authors to create and circulate their works freel;, the 
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22. To approve or reject treaties entered with other natiors and 
with inteznational organizations, and concordats with the Holy 
See. Treaties and concordats are to supersede laws. 


In conditions concerning their enforcement, the American 
Declaration of the Rights and Duties of Man; the Universal 
Declaration of Human Rights, the American Conventien on 
Human Rights, the International Covenant of Economic, Social 
and Cultural Rights; the International Covenant on Civ] and 
Political Rights and the Optional Protocol to the Internctional 
Covenant on Civil and Political Rights, the Convention «n the 
Prevention and Punishment of the Crime of Genocidz, the 
International Convention on the Elimination of All Forms of 


Racial Discrimination, the Convention (United Nations 
Declaration) on the Elimination. of (All Forms of) 
Discrimination Against Women; the Declaration on the 
Protection of All Persons from Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment; and the 
Declaration on the Rights of the Child maintain a higher 
position in the constitutional hierarchy, are not to curtail any 
article in the First Part of this Constitution, and must be 
understood as complementary to the rights and guarantees 
recognized by same. They may only be denounced, if such is to 
be the case, by the National Executive Power, after prior 
approval by two-thirds of the total membership of each 
Chamber. 


After being approved by Congress, other treaties and 
conventions covering human rights require the vote of two-thirds 
of the total members of each Chamber in order to occupy a place 
in the constitutional hierarchy. 


ARMENIA. Constitution of the Republic of Armenia, 5 July 
1995. (Russia and the Republics Legal Materials. Armenia, 
Release 29, June 1996, pp. 1-31.) 


Chapter 2. Fundamental Human and Civil Rights and 
Freedoms 


Article 14. The procedure for obtaining and terminating 
Republic of Armenia citizenship is provided for by law. 
Armenians by nationality obtain Republic of Armenia 
citizenship by a simplified procedure. 

E MEM ME HIE 
a citizen of another state. 


Article 15. Citizens, independent of nationality race, sex, 
language, faith, political or other views, social origin, and 
propertied or other status, have all rights, freedoms and duties 
stipulated by the Constitution and by law. 


Article 16. All are equal before the law and are protected 
equally without prejudice by the law. 


Article 17. Everyone has the right to life, The death penalty, 
as an exceptional punishment, can be stipulated by law solely 
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Article 19. No one may be subjected to torture or cruel 
treatment and punishment belittling his dignity. 

No one may be subjected to medical or scientific 
experimentation without his agreement. 

Article 20. Everyone has the right to defend his personal and 
name from encroachment. 


It is prohibited to illegally collect, retain, utilize and disseminate 
information about a person's personal and family life. 


Everyone has the right to confidentiality of 

telephone conversations, postal, telegraph and other 
communications, which right can be limited only by court 
decision. 


Article 21. Everyone has the right to inviolability of his 
residence. It is prohibited to enter a person's residence against 
his will except in cases stipulated by law. 


A residence may be searched only by court decision as stipulated 
by law. 


Article 22. Every citizen has the right to move freely and 
choose a place of residence within the territory of the Republic. 


Everyone has the right to leave the Republic. Every citizen has 
the right to return to the Republic. 


Article 28. Everyone has a right to property and inheritance. 
Foreign citizens and stateless persons do not enjoy the right of 
land ownership except in cases provided by law. Only a court 
can deprive one of property in cases stipulated by law. 


Confiscation of property for the needs of society and the state 


may occur only in exceptional cases with prior full compensation 
on the basis of the law. 


Article 29. Every citizen has the right to free choice of 
employment. 


Everyone has the right to a just wage no lower than the 
minimum set by the state and to work conditions meeting safety 
and hygienic requirements. 


Citizens have the night to strike to protect their economic, social 
and labor interests. The procedure for realization of and 
limitations on this right are stipulated by law. 
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Article 31. Every citizen has the right for himself and his 
family to & satisfactory standard of living, including housing, as 
well as to the improvement of living conditions. The state 
undertakes the necessary measures for the realization of this 


Article 32. The family is the natural and fundamental cell of 
society. The family, motherhood and childhood are under the 
patronage and protection of society and the state. 


When marrying, during marriage and when undergoing divorce, 
men and women enjoy equal rights. 
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Article 33. Every citizen has the right to social security in the 
event of old age, disability, sickness, loss of a breadwinner, 
Ses inde an 


Article 34. Everyone has the right to maintain his health. 
Regulation of medical assistance and services is stipulated by 
law. 


The state executes programs for the preservation of the health of 
the population and assists in the development of physical 
education and sports. 


Article 35. Every citizen has the right to education. Secondary 
education is free of charge in state academic institutions. Every 
citizen has the right on a competitive basis to receive higher and 
other specialized education in state academic institutions free of 


charge. 


Regulation of the establishment and operation of non-state 
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Article 37. Citizens belonging to national minorities have the 
right to preserve their traditions and to develop their language 
and culture. 


Article 38. Everyone has the right to defend his rights and 
freedoms in all ways not prohibited by law. 


Everyone has the right to judicial protection of his rights and 
freedoms established by the Constitution and laws. 
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Article 42. A person is not obligated to testify against his 
Spouse or close relative. The law may stipulate other cases of 
freedom from the obligation to testify. 
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Article 43. The rights and freedoms established by the 
Constitution are not exhaustive and cannot be interpreted to 
except other well-known human and civil rights and freedoms. 


Article 44. The fundamental human and civil rights and 
freedoms established in Articles 23-27 of the Constitution can 
be limited only by law if that is necessary for the protection of 
state and societal security, social order, the health and mores of 
society, and the rights and freedoms and honor snd good 
reputation of others. 


Article 45. Separate human and civil rights and 

with the exception of those noted in Articles 17, 19, 20, 39, and 
41-43 of the Constitution, may be limited temporarily as 
provided by law during a military situation or in cases provided 
for in point 14 of Article 55 of the Constitution. 
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Article 48. Everyone is obligated to uphold the Constitution 
and the laws, and respect the rights, freedoms and dignity of 
others. 


It is prohibited to use rights and freedoms with the purpose of 
forcefully overthrowing constitutional rule, inciting naticrml, 
racial or religious hatred, or advocating violence and war. 


+ +s 


Chapter 6. Judicial Authority 
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Article 99. The Constitutional Court is composed of ame 
members, of whom the National Assembly appoints five anc the 
President of the Republic appomts four. 


The President of the Republic appomts the president of the 
Constitutional Court from among the members of the 
Constitutional Court. 

Article 100. The Constitutional Court as stipulated by law- 
1) decides on the correspondence with the Constitution of 
laws, resolutions of the National Assembly, decrees and ealicts 


of the President of the Republic, and resolutions of the 
Government, 


2) .decides, prior to the ratification of an international treaty, 
on the issue of the correspondence of obligations created n it 
with the Constitution; 


3) resolves to referenda and result: of 
elections for the President of the Republic and delegates; 


4) makes a finding that an obstacle facing a candidate “or 
President of the Republic is insuperable or has been eliminated; 


5) provides its finding on the existence of bases to remove the 
President of the Republic from his office; 


6) provides its finding on measures provided for by points /13/ 
and /14/ of Article 55 of the Constitution; 


7) provides its finding on the impossibility of the presid=rt's 
performance of his powers; 

8) provides its finding on terminating the powers of a member 
of the Constitutional Court, on arresting him, and on subjecting 
him to administrative or criminal liability by judicial procedurz; 


9) decides on the suspension or prohibition of the activity o= a 
political party in cases provided for by law. 


Article 101. The Constitutional Court can be appealed to by: 
]) the President of the Republic, 


2) atleast one-third of the delegates, 


3) candidates for the President of the Republic and for 
delegates in disputes related to the results of elections, and 


4) the Government in a case provided for by Article 59 of the 
Constitution. The Constitutional Court examines cases only in 
the case of a corresponding application. 


Article 102. The Constitutional Court makes its rulings and 
findings no later than thirty days following receipt of an 
application. Decisions of the Constitutional Court are final, are 
not subject to review and enter into force from the moment of 
publication. The Constitutional Court resolves the issues 
provided for in points 1) - 4) of Article 100 of the Constitution 
by a majority of the votes of the overall number of its members 
and issues provided for in points 5) - 9) by at least two-thirds. 
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AZERBALJAN. Constitution of the Azerbaijan Republic, 12 
November 1995. (Russian and the Republics Legal Materials. 
Azerbaijan, Release 42, 1998, pp. 1-46.) 

First Chapter. General Provisions 

Section I. People's Power 

Article 1. Source of Power 


The Azerbaijan people shall be the sole source of state power in 
the Azerbaijan Republic. 

The Azerbaijan people shall include citizens of the Azerbaijan 
Republic which live in the territory of the Azerbaijan Republic 
or outside the country and which obey the Azerbaijan State and 
its laws. This shall not exclude norms defined by the 
international law. 


*»*959 
Section IL Fundamentals of the State 
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Article 12. Supreme Aim of State 


Supreme aim of the state shall be to ensure human and civil 
rights and freedoms. 


The human and civil rights and freedoms enumerated in this 
Constitution shall be exercised in accordance with international 
agreements to which the Azerbaijan Republic is a party. 


Article 13. Property 

The property in the Azerbaijan Republic shall be inviolable and 
protected by the state. 

The property can have the form of state property, private 
property and municipal property. 

The property shall not be used against human and civil rights 
and freedoms, against interests of the society and state, against 
human dignity. 

Article 14. Natural Resources 


Natural resources shall belong to the Azerbaijan Republic, 
without damage to the rights and interests of any physical or 
"uridical 


Article 16. Social Development and State 

The Azerbaijan Republic shall ensure the improvement of the 
well-being of the people and every citizen, their social protection 
and normal living standard. 

The Azerbaijan Republic shall promote the development of 
culture, education, medical care, science, art, [and] shall protect 
the nature of the country, historical, material and spiritual values 
of the people. 

Article 17. Family and State 


The family as the foundation of society shall be under special 
protection of the state. 


To take care of the children and their upbringing shall be the 


obligation of the parents. Thosuute-auaiqec toi a te 
obligation be fulfilled. 


* ae 
Second Chapter. Major Rights, Freedoms and Responsibilities 
Section IIL Principal Human and Civil Rights and Freedoms 


Article 24. Main Principles of Human and Civil Rights and 
Freedoms 


Every citizen from . . . birth shall enjoy inviolable, undeniable 
and inalienable rights and freedoms. Rights and freedoms shall 
also include commitments to the society and other individuals. 
Article 25. Right to Equality 

Every person shall be equal to the law and court. 


Men and women shall have equal rights and freedoms. 
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Every person shall have equal rights and freedoms irrespective 
of race, nationality, religion, sex, origin, property status, social 
position, convictions, political party, trade union organization 
and social unity affiliation. Limitations or recognition of rights 
and freedoms because of race, nationality, social status, 
language origin, convictions and religion shall be prohibited. 


Article 26. Protection of Human and Civic Rights and 
Freedoms 


Every person shall be authorized to defend his/her human rights 
and freedoms by accepted means. 


The state shall ensure the protection of human rights and 
freedoms. 


Article 27. Right to Live 
Everyone shall have the right to live. 
TE 
Article 28. Right to Freedom 
Everybody shall have the right to freedom. 


The right to freedom shall only be limited by detention, arrest or 
imprisonment via procedures stipulated by law. 


Legally anybody in the territory of the Azerbaijan Republic shall 
be able to freely move and choose place of domicile for 
himself/herself and to travel outside Azerbaijan. 


A citizen of the Azerbaijan Republic shall have the right to come 
back to his/her country unhampered. 


Article 29. Right to Property 

Every person shall have the right to property. 

No form or kind of property shall have any advantage. The 
property right, including the private property right, shall be 
protected by law. 


Every individual may possess movable and immovable property. 
The property right shall consist of the owner’s right to possess, 
use and dispose [of] the property, individually or jointly. 


No one shall be dispossessed without the decision of court. The 

property shall not be totally expropriated. The alienation of the 

property for the state needs or social needs shall be allowed only 
upon preliminary fair reimbursement of its value. 


The state shall secure the succession right. 


so 
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Article 32. Personal Immunity 
Everyone shall have the right to personal inviclability. 


Everybody shall have the right to preserve personal and family 
secrets. Except [in] cases specified by law interference mto a 
person's life shall not be authorized. 

Collecting, preserving, using and spreading information relatng 
to a person's life without consent shall not be permitted. 

The state shall ensure everybody's right to keep secrets of 
correspondence, mail, telegraph and other postal services. Tanis 
right may be limited in order to prevent a crime or while 
investigating a criminal case exercised in accordance with 
procedures specified by law. 

Article 33. Inviolability of Residence 

Every person shall have the right to the residence inviolability. 
With the exception of cases specified by law or court no ene 


shall be authorized to enter the apartment against the will of Ihe 
resident. 


Article 34. Right to Marriage 


Everybody shall have the nght to marriage upon reaching the 
age specified by law. 


Marriage shall be contracted an the basis of voluntary consent. 
No one shall be forced to marry. 


Family and marriage shall be under protection of the state. 
Mothers, fathers, children shall be protected by law. The sate 
shall render assistance to large families. 


Husband and wife shall have equal rights. Parents shall have 
both the right and the obligation to take care of children and to 
raise them. 


Children shall have the obligation to take care of their parents. 
Able-bodied children upon reaching the age of 18 shall have the 
right to support their invalid parents. 

Article35. Right to Labor 

Labor shall be the basis of individual and social well-being. 
Every person depending on working skills shall have the right to 
freely choose kind of activity, qualification, position and area of 
employment. 

No ane shall be forced to work. 


Labor contracts shall be freely signed. No one shall be forced to 
sign contracts. 


Enlisting people to hard labor, forcing them to labor in 
connection with the decrees issued by authoritative officials 
when in active service, forcing people to fulfill required work 
during state of emergency and martial law shall be authorized 
taking into consideration conditions and terms of court decision. 


Every person shall have the right to work under safe and healthy 
conditions, [and] to get without distinction no less than fixed by 
the state minimum salary for fulfilled labor. 


[The] unemployed shall have the right to get social benefits from 
the state. 


The state shall do everything in its power to eradicate 
unemployment. 


* 5*5 t 
Article38. Right to Social Security 


Every person shall have the right to social security. 


It shall be the obligation of the family members in the first place 
to render assistance to those people in their family who need it. 


Every person shall have the right to social security in old age, 
sickness as stipulated by law, disability, when losmg work 
ability or the breadwinner of the family when unemployed and 
in other cases specified by law. 


Minimum extent of pensions and social benefits shall be defined 
by law. 


The state shall create possibilities for developing charity work, 
voluntary social insurance, and other forms of social security and 
shall do all the best to promote their development. 


Article 39. Right to Live in Healthy Environment 


Every person shall have the right to live in [a] healthy 
environment. Everybody sball have the right to collect 
information on [the] environmental situation and to get 
compensation for damage rendered to . . . health and property 
due to the violation of ecological rights. 


ae * 


Article 41. Right to Health Protection 


Every person shall have the right to health protection and 
medical aid. 


The state acting on the basis of various forms of property shall 
implement necessary measures to promote the development of 
all aspects of health services, ensure the sanitary- 
epidemiological security, create various forms of medical 
insurance. 


Authoritative persons shall be made answerable for 
the facts and cases that create danger to life and health of 


people. 
Article 42. Right to Education 
Every person shall have the right to get an education. 


The state shall guarantee the right to get compulsory secondary 
education free. 


Control shall be exercised on the part of the state. 


Irrespective of financial position the state shall guarantee that 


The state shall set up minimum educational standards. 
Article 43. Right to Residence 

No one shall be deprived of his/her residence. 

The state shall give loans for the construction of houses and 
blocks of apartments, shall take measures in order to implement 
residence right. 

Article 44. National and Ethnic Identity 


Every person shall have the right to preserve national/ethnic 
No one can be deprived of the right to change national/ethnic 


aes 


Article 46. Protection of Honor and Dignity 

Everybody shall have the right to protect his/her honor and 
lienitv. 

The state shall protect personal dignity. Nothing can justify 
humiliation of personal dignity. 

Nobody can be tortured or tormented, nobody shall suffer a 


Article 52. Right to Citizenship 


A person having political and judicial relation to the Azerbaijan 
Republic as well as mutual rights and obligations shall be a 
citizen of the Azerbaijan Republic. 


A person born a citizen of the Azerbaijan Republic shall be a 
citizen of the Azerbaijan Republic. 
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A person whose one perent is a citizen of the Azerbaijan 
Republic shall be a citizen of the Azerbaijan Republic. 


Article 53. Guarantee of the Citizenship Right 


A citizen of the Azerbaijan Republic can under no circumstances 
be deprived of his/her citizenship of the Azerbaijan Republic. 


A citizen of the Azerbaijan Republic can under no circumstances 
be driven away from the Azerbaijan Republic or extradited to a 
foreign state. 

The Azerbaijan Republic shall ensure the legal defense of 
citizens of the Azerbaijan Republic who reside temporarily or 
permanently . . . abroad and shall protect them. 


+$ 


Article 60. Judicial Guarantee of Rights and Freedoms 


Rights and freedoms of every person shall be guaranteed in a 
court. 


Every person can complain in the court of actions (or inactions) 
unions and officials. 


+++ 


Article 69. Rights of Foreign Citizens and Persons without 
Citizenship 


Foreign citizens and persons without citizenship when in the 
Azerbaijan Republic can enjoy all rights and freedoms and shall 
fulfill all the obligations together with citizens of the Azerbaijan 
Republic, if they (the latter) do not contradict the law or 
international agreement to which the Azerbaijan Republic is a 
party. 


Rights and freedoms of foreign citizens and people without 
citizenship residing permanently or temporarily in the territory 
of the Azerbaijan Republic can be restricted only in accordance 
with the international legal norms and laws of the Azerbaijan 
Republic. 

Article 70. Right to Political Asylum 

According to the universal international legal norms the 
Azerbaijan Republic shall grant political asylum to foreign 
citizens and persons without citizenship. 

Extradition to another state of persons persecuted for their 
political convictions and deeds which are not considered crimes 
in the Azerbaijan Republic shall not be authorized. 


Article 71. Protection of Human and Civil Rights and 
Freedoms 


Executive, legislative and judicial powers shall observe and 
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protect human rights and freedoms fixed in the Constitution- 


No one shall stop the implementation of human rights end 
freedoms. 


It is only on declaration of war, martial law and emergemcy 
situation, as well as mobilization that implementation of hiran 
rights and freedoms can be partially and temporarily stooped 
taking into consideration international obligations of -he 
Azerbaijan Republic. The population shall be notified in 
edvance on the temporary freezing up of human rights end 
freedoms implementation. 


No person shall be compelled to make public religious and ether 
convictions and thoughts and be persecuted for them. 


None of the provisions of the Constitution shall be mterpreted as 
the ones directed at the abolishment of human rights end 
freedoms. 


Human rights and freedoms shall be immediately in force in ihe 
territory of the Azerbaijan Republic. 

Disputes in relation to human rights and freedoms shal be 
solved in court. 


No one can answer for the deed which at the time of Lemg 
committed was not considered a violation of law. If acter 
violating the law the new law has removed or mitigatec Ihe 
responsibility for such actions the new law shall be applicc in 
that case. 


Section IV. Principal Obligations of Citizens 
Article 72. Principal Obligations of Citizens 


Every person shall bear responsibilities to the state anc the 
society, which directly arise from his rights and freedoms 


Every person must observe the Constitution and the laws cf'the 


Azerbaijan Republic, respect rights and freedoms of »ther 
people, execute [other responsibilities determined by lew]. 
Ignorance of the law shall not relieve a person of hzuher 
responsibility. 


aos 

Article 78. Environmental Protection 

Protection of environment shall be the duty of every person. 
t.s 

Article 80. Answerability 

Violation of the present Constitution and the laws œ the 


Azerbaijan Republic as well as abuse of rights and freedorcs and 
failure to fulfill responsibilities specified by the peent 


Constitution and the laws of the Azerbaijan Republic shall entail 
answerability determined by the law. 


ee 


Section VIL Judicial Power 


* ** 


Article 130. Constitutional Court of Azerbaijan Republic 


The Constitutional Court of the Azerbaijan Republic shall 
consist of nine judges. 


Members of the Constitutional Court of the Azerbaijan Republic 
shall be appointed by the Milli Mejlis of the Azerbaijan 
Republic upon the representation of the President of the 
Azerbaijan Republic. 


On the basis of inquiry made by the President of the Azerbaijan 
Republic, Milli Mejlis of the Azerbaijan Republic, the Cabinet 
of Ministers of the Azerbaijan Republic, Supreme Court of the 
Azerbaijan lic, General Prosecutor’s Office of the 
Azerbaijan Republic, Ali Mejlis of the  Nakhichevan 
Autonomous Republic, the Constitutional Court of the 
Azerbaijan Republic shall deal with the issues: 


l. on conformity with the Constitution of the Azerbaijan 
Republic of laws of the Azerbaijan Republic, decrees and 
orders of the President of the Azerbaijan Republic, 
resolutions of the Milli Mejlis of the Azerbaijan Republic, 
resolutions and orders of the Cabinet of Ministers of the 
Azerbaijan Republic, normative and legal acts of central 
executive bodies, 


2. on conformity with the laws of the Azerbaijan Republic of 
decrees of the President of the Azerbaijan Republic, 
resolutions of the Cabinet of Ministers of the Azerbaijan 
Republic, normative and legal acts of central executive 
bodies; 


3. on conformity with the decrees and orders of the President 
of the Azerbaijan Republic, of resolutions of the Cabinet of 
Ministers of the Azerbaijan Republic and normative and 
legal acts of central executive bodies; 


4. on conformity of acts of the Supreme Court of the 
Azerbaijan Republic in cases specified by the law with the 
Constitution and the laws of the Azerbeijan Republic; 


5. on conformity of the municipal acts of the Constitution of 
the Azerbaijan Republic with the laws of the Azerbaijan 
Republic, decrees of the President of the Azerbaijan 
Republic, resolutions of the Cabinet of Ministers of the 
Azerbaijan Republic (in the Nakhicheven Autonomous 
Republic also with the Constitution and the laws of the 
Nakhicheven Autonomous Republic and with the 
resolutions of the Cabinet of Ministers of the Nakhicheven 
Autonomous Republic), 


6. on conformity of abandoned interstate treaties of the 
Azerbaijan Republic with the Constitution of the 
' Azerbaijan Republic, on conformity of intergovernmental 
treaties of the Azerbaijan Republic with the Constitution 
and the laws of the Azerbaijan Republic; 


7. on banning political parties or other social unions; 


8. on conformity with the Constitution of the Azerbaijan 
Republic of the Constitution and the laws of the 
Nakhichevan Autonomous Republic, resolutions of Ali 
Mejlis of the Nakhichevan Autonomous Republic, 
resolutions and orders of the Cabinet of Ministers of the 
Nakhichevan Autonomous Republic; in conformity with the 
laws of the Azerbaijan Republic of the Jaws of the 
Nakhichevan Autonomous Republic, resolutions of the 
Cabinet of Ministers of the Nakhichevan Autonomous 
Republic, on conformity of the resolutions of the Cabinet of 
Ministers of the Nakhichevan Autonomous Republic with 
fhe decrees and orders of the President of the Azerbaijan 
Republic and resolutions of the Cabinet of Ministers of the 
Azerbaijan Republic. 


9. on settlement of disputes connected with the division of 
power between legislative and executive branches. 


The Constitutional Court of the Azerbaijan Republic shall give 
interpretation of the Constitution and the laws of the Azerbaijan 
Republic based on the inquiry on the part of the President of the 
Azerbaijan Republic, the Milli Mejlis of the Azerbaijan 
Republic, the Cabinet of Ministers of the Azerbaijan Republic, 
General Prosecutor's Office of the Azerbaijan Republic and Ali 
Mejlis of the Nakhichevan Autonomous Republic. 


The Constitutional Court of the Azerbaijan Republic shall 
perform other duties stipulated in the present Constitution. 


The Constitutional Court of the Azerbaijan Republic shall make 
decisions relating to its power. Decisions of the Constitutional 
Court of the Azerbaijan Republic shall be binding in the whole 
territory of the Azerbaijan Republic. 


The laws and other acts or their provisions, 
neci Bur Noe E aure caa 
force at the time appointed in the decision of the Constitutional 
Court of the Azerbaijan Republic on their discrepancy with the 
Constitution of the Azerbaijan Republic; interstate treaties of the 
Azerbaijan Republic which are recognized as not conforming to 
the Constitution of the Azerbaijan Republic shall not come into 
effect. 


*» vx 


BELARUS. Constitution of the Republic of Belarus, 15 March 
1994. (Sovetskaya Belorussiya [Minsk], 30 March 1994, pp. 2- 
3, as translated in Constitution of the Republic of Belarus, 
Springfield, Virginia, United States, National Technical 
Information Service, 1994, Document No. PB94-966601, 14 p.) 
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We the people of the Republic of Belarus, proceeding from 
responsibility for the present and future of Belarus, recognizing 
ourselves to be a full subject of the world commumity and 
confirming our commitment to values common to all mankind, 
taking as a basis our inalienable right to self-determination, 
relying on the age-old history of the development of Belarusian 
statehood, endeavoring to firmly establish the rights and 
liberties of each citizen of the Republic of Belarus, and wishing 
to ensure civil harmony and the permanent foundations of the 
power of the people and a state based on the rule of law, adopt 
this constitution — the basic law of the Republic of Belarus. 


Section L Principles of the Constitutional System 


Article 7. The state and all its authorities and officials shall be 
bound by the law and shall operate within the limits of the 
constitution and the laws adopted in accordance with it. 


Legal enactments or individual provisions thereof deemed in the 
procedure established by law to conflict with the provisions of 
the constitution shall not be legally valid. 


Enforceable enactments of state authorities shall be published or 
brought to general notice in some way specified by the law. 


»»* 


Article 10. A citizen of the Republic of Belarus shall be 


guaranteed the protection and patronage of the state both on the 
territory of Belarus and outside. 


No one may be deprived of citizenship of the Republic of 
Belarus or the right to change his citizenship. 


A citizen of the Republic of Belarus may not be extradited to a 
foreign state unless otherwise specified by international treaties 
of the Republic of Belarus. 


Citizenship sball be acquired and lost in accordance with the 
law. 


Article 11. Foreign citizens and stateless persons on the 
territory of Belarus shall enjoy rights and liberties and discharge 
obligations on a par with citizens of the Republic of Belarus, 
unless otherwise determined by the constitution, laws, and 


Article 12. The Republic of Belarus may grant asylum to 
persons persecuted in other states for political or religious 
beliefs or for their national affiliation 


Article 13. The state shall accord everyone equal rights for the 
exercise of economic and other activity, except for that 
prohibited by law, and guarantee equal protection and equal 
conditions for the development of all forms of ownership. 
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The state shall regulate economic activity in the interests cf man 
and society. 


The law may determine facilities which are the property cnly of 
the state and also enshrine the exclusive right of the state to 
undertake particular types of activity. 


eo 


Section IL The Individual, Society, and the State 


Article 21. Assurance of the rights and liberties of the c-tizens 
of the Republic of Belarus is the highest purpose of the sta e. 


The state guarantees the rights and liberties of the citizens of 
Belarus enshrined in the constitution and the laws and specified 
by the international commitments of the state. 


Article 22. All are equal before the law and are entitled 
without any discrimination to equal protection of rights and 


Article 23. Qualification of the rights and liberties wf the 
individual shall be permitted only in the instances specified by 
law in the interests of national security, public order, and the 
defense of the morals and health of the population and the-rights 
and liberties of other persons. 


No one may enjoy advantages or privileges that conflict wth the 
law. 


wkk 


Article 30. Citizens of the Republic of Belarus have the right 
to move without restriction and choose their place of resdence 
within the Republic of Belarus, to leave it, and to return to it 
without hindrance. 


* ok on 


Article 32. Marriage and the family and motherhood, 
fatherhood, and childhood are under the protection of the s-ate. 


Women and men shall upon reaching the age of consent heve the 
right on a voluntary basis to enter into marriage and -tart a 
family. Husband and wife are equal in family relationships. 


Parents or persons in loco parentis are entitled and are required 
to raise the children and display concern for their ^ealth, 
development, and tuition. A child must not be subjected te cruel 
treatment or humiliation or be enlisted in work which cold be 
harmful to its physical, mental, or moral development. Clildren 
are required to display concern for their parents and also “or the 
persons substituting for them and to render them assistancs. 


* * 6 


Article 41. Citizens of the Republic of Belarus are guaranteed 
the right to labor as the worthiest mode of man's self-assrtion, 


that is, the right to choice of profession and type of occupation 
and work in accordance with their vocation, capabilities, 
education, and vocational traming, and with regard to social 
requirements and also to healthy and safe working conditions. 


The state shall create the conditions for full employment. In the 
event of a person not being employed for reasons which are 
beyond his control, he shall be guaranteed instruction in new 
Be uti E ise xcd abr E 

requirements also unemployment benefit in 
unie 


Citizens have the right to defense of their economic and social 
interests, including the right to associate in trade unions and to 
conclude collective contracts (agreements) and the right to 
strike. 


Forced labor, other than work or service determined by the 
sentence of a court or in accordance with the act governing a 
state of emergency or martial law, is prohibited. 


Article 42. Persons working for wages are entitled to 
compensation for the work they have done in accordance with its 
quantity, quality, and social significance, but not less than the 
minimum established by the state. Women and men and adults 
and minors are entitled to equal compensation for work of equal 
value. 


ee ¢ 


Article 45. Citizens of the Republic of Belarus are guaranteed 
the right to health care, including free treatment in state health- 


The right of the citizens of the Republic of Belarus to health 
care shall be secured also by the development of physical ‘culture 
and sport, measures to improve the environment, the possibility 
of the use of health-and-fitness establishments, and an 
improvement in occupational safety. 
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Article 47. Citizens of the Republic of Belarus are guaranteed 
the right to social security in old age and in the event of illness, 
disability, loss of fitness for work, and loss of the breadwinner 
and m other instances specified by law. The state shall display 
particular concern for persons who have lost their health in the 
defense of state and public interests, 


Article 48. Citizens of the Republic of Belarus have the right 
to habitation. This right shall be secured by the development of 
state, public, and private housing and assistance to the citizens 
in the purchase of housing. 

No one may be deprived of housing arbitrarily. 

Article 49. Everyone has the right to education. Accessible 


and free general, secondary, and vocational-technical education 
is guaranteed. 


Secondary specialized and higher education shall be accessible 
to all in accordance with the capabilities of each. Everyone may 
on a competitive basis obtain the corresponding education in 
state educational institutions free of charge. 


*»* 


Article 53. Everyone is required to respect the dignity, rights, 
liberties, and legitimate interests of other persons. 


ee nw 


Article S5. Protection of the environment is the duty of 
everyone. 


* sx 


Article 59. The state is required to adopt all measures 
accessible to it for the creation of the internal and international 
order necessary for the realization in full of rights and liberties 
of the citizens of the Republic of Belarus specified by the 
constitution. 


Article 60. State authorities, officials, and other persons to 
whom the exercise of official functions has been entrusted are 
required to adopt within their jurisdiction the necessary 
measures for realization and protectian of the rights and liberties 
of the individual. 


These authorities and persons shall be held liable for actions 
violating the rights and liberties of the individual. 


Article 61. Everyone is guaranteed protection of his rights and 
i and impartial court of law 


For the purpose of defense of their rights, liberties, honor, and 
dignity the citizens shall be entitled to seek in legal form both 
redress for property damage and material compensation for 
moral damage. 


Article 62. Everyone has the right to legal aid for the 
realization and defense of rights and liberties, including the 
right to use at any moment the assistance of lawyers and other of 
one's representatives in court, other state authorities, and organs 
of local administration, at enterprises, and in establishments, 
organizations, and public associations and in relations with 
officials and citizens. In the instances specified by law, legal aid 
shall be rendered at the expense of public funds. l 


Opposition to the rendering of legal aid in the Republic of 
Belarus is prohibited. 
Article 63. The realization of the rights and liberties of the 


individual specified by this constitution may be suspended only 
under the conditions of a state of emergency or martial law in 
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The rights specified in Article 24, part three of Article 25, and 
Articles 26 and 31 of the constitution may not be qualified at the 
time of the implementation of special measures in a period of a 
state of emergency. 
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Section VL State Control and Supervision 
Chapter 6. Constitutional Court of the Republic of Belarus 


Article 125. Supervision of the constitutionality of enforceable 
enactments in the state shall be exercised by the Constitutional 
Court of the Republic of Belarus. 


eos 


Article 127. In accordance with proposals of the president, the 
chairman of the Supreme Soviet, standing commissions of the 
Supreme Soviet, no fewer than 70 deputies of the Supreme 
Soviet, the Supreme Court, the Supreme Economic Court, and 
the prosecutor general, the Constitutional Court shall produce 
findings on: 


The conformity of laws, international treaties, and other 
commitments of the Republic of Belarus to the constitution and 
instruments of international law ratified by the Republic of 
Belarus, 


The conformity of legal instruments of interstate formations of 
which the Republic of Belarus is a part, edicts of the president, 
and decrees of the Cabinet of Ministers and also enactments of 
the Supreme Court, fhe Supreme Economic Court, and the 
prosecutor general of a prescriptive nature to the constitution, 
the Jaws, and instruments of international law ratified by the 
Republic of Belarus. 


The Constitutional Court shall have the right to examine at its 
discretion the question of the conformity of enforceable 
enactments of any state authority and public association to the 
constitution and the laws and instruments of international law 
ratified by the Republic of Belarus. 


Article 128. Enforceable enactments and international treaty 
or other obligations deemed by the Constitutional Court to be 
unconstitutional in view of their violation of human rights and 
liberties shall be deemed legally invalid as a whole or in a 
particular part thereof as of the moment the corresponding 
enactment is adopted. 


Other enforceable enactments of state authorities and public 
associations and international treaty or other obligations deemed 
by the Constitutional Court not to correspond to the constitution, 
the laws, or instruments of international law ratified by the 
Republic of Belarus shall be deemed invalid as a whole or in a 
particular part thereof from a time determined by the 
Constitutional Court. 
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Prescriptive-legal mstruments of interstate formations of which 
the Republic of Belarus is a part deemed by the Constitrtional 
Court not to correspond to the constitution, the laws, or 
instruments of international law shall be deemed null ane void 
on the territory of the Republic of Belarus as a whole cr in a 
particular part thereof from a time determined bw the 
Constitutional Court. 


The Constitutional Court shall make rulings by a simple 
majority of the votes of the full bench of justices. 


Article 129. The findings of the Constitutional Court are inal 
and not subject to appeal or protest. 


es 


BHUTAN. Seventh Five Year Plan 1992/93-1996/97. (Seventh 
Five-Year Plan 1992/93-1996/97, Tashi Chhodzong, Thimpu, 
Bhutan, Royal Government of Bhutan, Planning Commession, 
December 1991. 2v.) 


Volume 1. Main Document 


Chapter 13. Health Services 


+++ 


Non-Disease Programmes 


Population Planning 


13.37 Population planning can have considerable influex cz on 
the success of all other programmes in the health as well as 
other sectors. For example, in the Renewable Natural Reswcrces 
Sector, limited arable land is a major constraint to increasing 
food production which is necessary for a rapidly expending 
population. Thus the proposed objective to 
decelerate the growth of population below 2% by year 200 will 


for small families and raising the legal age of marriage. The 
major thrust of this programme is to achieve proper spacing. 


*»*»x* 


Expanded Programme of Immunisation 


13.39 An immunisation coverage of 85% was achiewel in 
1990. Universal Child Immunisation was, thus, declared 31 13 
February 1991. This high coverage in immunisation wil be 
sustained at a national level for children under one year cf age. 
Other targets are to eliminate neonatal tetanus by 1995 and 
poliomyelitis by 1997. Deaths due to measles will ase be 
reduced by 95% by the end of the plan. To keep vp the 


momentum that has been gained, the network of logistical 
support, vaccines and cold chains will be improved. 


Mother and Child Health (MCH) 


13.40 In 1990, only 5096 of pregnant women had access to 
antenatal care, which has been seen as the major cause of 
maternal mortality. The maternal mortality rate still remains 
one of the highest in the world at 7.7 per 1000 live births. The 
Department intends to improve and expand antenatal and 
postnatal services sufficiently, so that by 1997, 9094 of pregnant 
women will be brought under adequate antenatal and postnatal 
care, More than 80% of deliveries took place at home and only 
1296 of the total deliveries were conducted by trained attendants 
in 1990. By 1997, 50% of normal deliveries will be attended by 
trained personnel. Only 60% of pregnant women were found to 
be immunized against tetanus in 1990. By 1997, 9096 of 
pregnant women wil be given T.T. vaccination. These 

to the service are aimed at reducing the mortality 
rate to 3.3 per 1000 live births by the end of 7FYP. 


Food and Nutrition 


13.41 Malnutrition is rare among infants because of breast- 
feeding. However, breast-feeding is beginning to decline with 
the availability of milk substitutes, which could have serious 
negative impact on the health of infants. The Department will 


Marketing of Breastmilk Substitute will also be enforced. 


13.42  Iodine deficiency and Vitamin-A disorders have also 
been dramatically reduced and it is intended to virtually 
eliminate these disorders in 7FYP.  Vitamin-A, iron and folic 
acid and mebenazole for de-worming will be provided through 
the health care service. 


13.43 Stunting is common among older children: The 
National Nutritional Survey carried out in 1987-88 revealed that 
30% of under fives are underweight for age. In 1989, 6% 
(10,807) children attending health mstitutions were found to be 
malnourished and 1% (1,145) was severely malnourished. The 
programme will increase the population's knowledge of correct 
nutrition and encourage changes in the dietary habits of the 
people. 


Other Health Programmes 


13.47 The other (special) health programmes include all those 
programmes which are coordinated centrally by the Department 
of Health Services. These programmes consist of Primary Eye 
Care, (AIDS) and Sexually Transmitted Diseases (STDs) 
Control Programme, Oral Health and Parasite Control 
programmes. The Primary Eye Care Programme will be 
extended to the whole population. In Oral Health Programme, 
plans are to reduce the prevalence of both periodontal disease 
and dental caries prevalence from 95% and 75% to 45%. 


Volume 2. Project Profiles 
Introduction 


This document contains descriptions of the Projects to be 
implemented by all Ministries and Departments of the Royal 
Government during the Seventh Five Year Plan. The Profiles 
represent the specific activities to be implemented in line with 
the objectives and strategies outlined in the Main Seventh Five 
Year Plan Document. They have been arranged in the same 
order as the Main Document and have been prepared in a 
standard format as Project Profiles, based on information 
received by Departments. 


see 


PROJECT DESCRIPTION 


Objectives: To improve the quality of life of the mother and 
child by establishing an appropriate Maternal and Child Health 
Service, including Family Planning at all levels. The specific 
goals include: reduction of infant and under-five child mortality 
rates to 50 and 70 per thousand live births respectively, and 
Maternal Mortality Rates by one half from 770 to 385 per 
100,000 child births, to ensure 100% access to family planning 
education and services, to ensure 100% access to trained 
attendants during delivery m order to ensure safe delivery, and 
to ensure 100% access to referrals for high-risk pregnancies. 


Background: Women and children constitute 87% of the total 
population of the country. This group represents the highest risk 
group within the population, with a MMR of 770/100,000, and 
IMR of 102, a GFR of 187.7 and TFR of 6.16. To address this 
serious problem, the RGOB has placed priority on protecting 
mothers and children from disease and untimely death, through 
the expansion of maternal and child health services. This will 
be furthered through the family planning programme, which will 
enable women to control the numbers of children born and thus 
reduce the risks of childbirth. Reduced family size will allow 
for improved childcare by mothers, particularly those with 


limited resources. 


Technical Description: The following components will be 
implemented under the project: 


l. The capabilities of all categories of health workers will be 
strengthened by providing a regular in-service training, 
workshops and seminars, 


2. Procurement and supply of equipment and contraceptives to 
all health facilities in the country, 


3. Commumity awareness will be augmented through 
intensified IECH activities and communication materials will be 
produced and distributed to all health workers, 
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4. Aregular monitoring and evaluation of the programme will 
be carried out. 


Plan of Operations: The existing health workers of the DHS 
will be responsible for the implementation of the programme. 
The programme is headed by a National Programme Manager 
who will be assisted by a Programme Officer at the National 
Level. Education material will be produced by the IECH Bureau 
and Health workers will be trained in the MCH/FP education 
delivery. 


BOSNIA AND HERZEGOVINA. Constitution, 30 March 
1994. (International Legal Materials, Nol. 33, No. 3, May 
1994, pp. 740-784.) 


Holding that democratic institutions based on respect for human 
rights and freedoms best produce harmony among themselves 
and their communities, 

Rejecting the violence of war, 

Wishing to promote peace, 


Desiring to support individual liberty and to develop a free 
market, 


Guided by the principles of the Charter of the United Nations, 
the Universal Declaration of Human Rights, the Statement of 
Principles by the International Conference on the Former 
Yugoslavia (ICFY) at its session in London, as well as the 
decisions of the United Nations Security Council relating to the 
former Yugoslavia; and 


Based on the sovereignty and territorial integrity of the Republic 
of Bosnia and Herzegovina, 


The peoples and citizens of Bosnia and Herzegovina, determined 
to ensure full national democratic relations, and the 


equality, 
highest standard of human rights and freedoms, hereby create a 
Federation. 


IL Human Rights and Fundamental Freedoms 
A. General 
Article 1. 


provided in the instruments listed in the Annex are to be applied 
throughout the territory of the Republic of Bosnia and 
Herzegovina, the following provisions govern the Federation. 
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Article 2. 


The Federation shall ensure the application of the highest level 
of internationally recognized rights and freedoms provided in the 
instruments listed in the Annex. In particular: 


(1) All persons within the territory of the Federation s3all 
enjoy the rights: 

(a) To life; 

(b) To liberty, with arrest and detention authorized ony by 
law, 

(c) To equality before the law, 

(d) To freedom from discrimination based on race, color. sex, 
language, religion or creed, political or other opinions, and 
national or social origin; 

(e) To fair criminal proceedings, 

(f) To freedom from torture and cruel or inhuman treatment or 


(g) To privacy, 

(h) To freedom of movement, 

(i) To asylum; 

(j) To protection of the family and of children; 

(k) To property, 

( To fundamental freedoms: free speech and press, frescom 
of thought, conscience, and belief, freedom of relg.on, 
including private and public worship; freedom of assen»ly, 
freedom of association, including to form and beloag to 
labor unions and the freedom not to associate; and frescom 


(r) To protection of minorities and vulnerable groups. 

(2) All citizens shall enjoy the rights: 

(a) To form and belong to political parties; and 

(b) To political rights: to participate in public affairs, ta have 
equal access to public service; to vote and stani for 
election. 

Article 3. 


All refugees and displaced persons have the right to freely »e-urn 
to their homes of origin. 


eee 
Article 5. 


The acquisition and termination of citizenship shall be regulated 
by Federation Legislation, provided that: 


(a) No person shall be deprived of citizenship arbitrarily cr in 
such a way as to leave him stateless. 


1 


(b) All citizens shall be entitled to hold the citizenship of 
another state. 


Article 6. 


All courts, administrative agencies and other 

organs of the Federation shall apply and conform to the rights 
and freedoms provided in the instruments listed in the Annex. 
A Court of Human Rights shall be established in accordance 
with Article IV.C.16. 


Article 7. 


All competent authorities in the Federation shall cooperate with 
any intemational human rights monitoring mechanisms 
established for Bosnia and Herzegovina and with the supervisory 
bodies established by any of the instruments listed in the Annex. 


B. Inital Appointment and Functions of the Ombudsmen 
I. General Provisions 
Articie 1. 


(1) There shall be three Ombudsmen, one Bosniac, one Croat, 
and one Other, who shall be appointed by the Federation 
Legislature in accordance with legislation it shall adopt no 
sooner than three years after the entry into force of this 
Constitution. 


(2) Each of the Ombudsmen shali, with the approval of the 
President, appaint one or more Deputies. They shali in 
particular seek to appoint Deputies in Municipalities with 
populations that do not reflect the composition of the Canton as 
a whole. The competent authorities shall facilitate such efforts. 


(3) The terms of service of the Ombudsmen and their Deputies 
shall be the same respectively as those of the President and of 
the judges of the Supreme Court. 


(4) Each Ombudsman shall also appoint additional staff within 
the framework of the budget approved therefore by the Cabinet 
of the Federation or initially by the Prime Minister. 


Article 2. 


(1) The Ombudsmen are to protect human dignity, nghts, and 
liberties as provided m the constitution, in the instruments listed 
in the Annex thereto, and in the constitutions of the Cantons. In 
particular, they shall act to reverse the consequences of the 
violations of these nights and liberties and especially of ethnic 
cleansing. 


(2) In carrying out their functions, the Ombudsmen must be 
guided by law and by the principles of morality and justice. 


Article 3. 


Each Ombudsman shall exercise his functions individually, 
except as otherwise provided herein. Two or more Ombudsmen 
may cooperate in carrying out any of their functions. 


Article 4. 


The Ombudsmen are independent in carrying out their functions, 
and no person or governmental organ may interfere with such 
functions. 


2. The Competence and the Powers of the Ombudsmen 
Article 5. 


The Ombudsmen may examine the activities of any institution of 
the Federation, Canton, or Municipality, as well as of any 
institution or person by whom human dignity, rights, or liberties 
may be negated, including by accomplishing ethnic cleansing or 
preserving its effects. 


Article 6, 


(1) An Ombudsman is entitled to initiate proceedings in 
competent courts and to intervene in pending proceedings, 
including any in the Human Rights Court. 


(2) As provided for in Article IV.C.8, an Ombudsman is 
entitled to receive the assistance of the Judicial Police. 


Article 7. 


(1) In carrying out his functions, an Ombudsman may examine 
all official documents, including secret ones, as well as judicial 
and administrative files and require any person (including any 
official) to cooperate, in particular by providing relevant 
information, documents, and files. Ombudsmen may also attend 
court and administrative hearings, as well as meetings of other 
organs, and may enter and inspect any place where persons 
deprived of their liberty are confined or work. 


(2) The Ombudsmen, their Deputies, and any person who 
carries out inquiries pursuant to paragraph (1) are required to 
maintain the confidentiality of information obtained and shall in 
particular treat all documents and files in accordance with 
applicable rules, except as provided in Article 8. 


3. Reports of the Ombudsmen 
Article 8. 
(1) Each Ombudsman shall present an annual report to the 


Prime Minister and the Deputy Prime Minister of the 
Federation, to each Cantonal President, and to the CSCE. 


international authorities. Domestic institutions shall have an 
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obligation to reply within a time limit specified by the 
Ombudsman. 


(3) In the reports referred to in paragraphs (1) and (2), an 
Ombudsman may include any material described in Article 5 
and shall make arrangements to protect information requiring 


Each Ombudsman shall draw up, or the Ombudsmen may 
collectively draw up, Regulations that specify their organization 
and the method of exercising their functions. The Regulations 
shall be promulgated in the Official Journal of the Federation. 
The Federation Legislature may change these Regulations by 
law. 


"ok o 


C. The Judiciary 


eee 


5. The Human Rights Court 
Article 18. 


(1) The Human Rights court shall consist of three Judges, one 
Bosniac, one Croat and one Other. 


(2) If the Court concludes that its business requires the 
participation of more judges to avoid undue delays in the 
disposition of cases, the Federation Legislature shall by 
legislation provide for the appointment of additional judges, in 
accordance with the above-specified proportion. 


Article 19. 


The competence of the Human Rights Court shall extend to any 
question concerning a constitutional or other legal provision 
relating to human rights or fundamental freedoms or to any of 
the instruments listed in the Annex. The court shall have 
Jurisdiction over cases commenced after 1 January 1991. 


Article 20. 


Any party to an appeal in which another court of the Federation 
or any Canton has pronounced a judgment that is not subject to 
any other appeal (for a reason other than the lapse of a time 
limit for which the moving party is responsible), may appeal 
such judgment to the Court on the basis of any question within 
its competence. The Court may issue orders or other relief it 
deems appropriate. The decision of the court shall be final and 
binding. 
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Article 21. 


(1) An appeal may also be taken to the Court if a proceedirg is 
pending for an unduly long time in any other court cf the 
Federation or any Canton. 


(2) The Court shall decide whether to accept such an appeal 
after a preliminary consideration of whether the proceedng in 
the other court has been pending too long and whethe the 
subject of the appeal is within its competence. 


(3) The Court may make other provisions for expeci-ing 
proceedings. 


Article 22. 


The Constitutional Court and the Supreme Court or any 
Cantonal Court may, at the request of any party to an appeal 
pending before it, or on its own motion m relation to such an 
appeal, address to the Human Rights court a question arising out 
of the appeal if the question relates to any matter within the 
competence of that Court. The response of the Court is binding 
on the requesting court. 


Article 23. 


(1) The Human Rights Court shall regulate its own procedarzs 
and its organization . 


(2) Each panel of the Court is to have the composition 
specified for the Court in Article 18(1). 


(3) The court shall allow written and oral pleadings in every 
proceeding pursuant to Articles 20-22. 


Annex. Human Rights Instruments to be Incorporated into the 
Federation Constitution 


1. 1948 Convention on tbe Prevention and Punishment of the 
Crime of Genocide 

2. 1948 Universal Declaration of Human Rights 

3. 1949 Geneva Conventions HIV on the Protection o- ihe 
Victims of War, and the 1977 Geneva Protocols I-II thezeto 

4. 1950 European Convention for the Protection of Human 
Rights and Fundamental Freedoms, and the Protecols 
thereto 

5. 1951 Convention relating to the Status of Refugees ans he 

1966 Protocol thereto 

1957 Convention on the Nationality of Married Womer 

1961 European Social Charter and the Protocol 1 thereto 

1961 Convention on the Reduction of Statelessness 

1965 International Convention on the Elimination ot All 

Forms of Racial Discrimination 

10. 1966 International Covenant on Civil and Political R:ghts 
and its 1966 and 1989 Optional Protocols thereto 

11. 1966 International Covenant on Economic, Social end 
Cultural Rights 

12. 1979 International Convention on the Elimination of All 
Forms of Discrimination against Women 


$99 


13. 1981 [UN] Declaration on the Elimination of All Forms of 
Intolerance and of Discrimination Based on Religion or 
Belief 

14. 1984 Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment 

15. 1987 European Convention on the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment 

16. 1989 Convention on the Rights of the Child 

17. 1990 Convention on the Rights of Migrant Workers and 
Members of their Families 

18. 1990 Document of the Copenhagen Meeting of the 
Conference on the Human Dimension of the CSCE 

19. 1990 Council of Europe Parliamentary Assembly 
Recommendation on the Rights of Minorities, paras. 10-13 

20. 1992 [UN] Declaration on the Rights of Persons Belonging 
to National or Ethnic, Religious and Linguistic Minorities 

21. 1992 European Charter for Regional and Minority 
Languages 


CENTRAL AFRICAN REPUBLIC. Constitution of the 
Central African Republic, 14 January 1995. (Constitutions of the 
Countries of the World, Release 95-7, November 1995, pp. 35- 
59.) 


Preamble 
THE CENTRAL AFRICAN PEOPLE, 


Proud of its national, linguistic and cultural unity, which 
constitute the enrichment of its personality, 


Convinced of urgent necessity to preserve unity and peace, the 
most certain signs of economic and social progress, 


Animated by the wish of assurmg to man his dignity with 
respect to the principle of "ZO KWE ZO" enunciated by the 
Founder of the Central African Republic Barthelemy 
BOGANDA, 


management of public things are able to assure a harmonious 
and rational development, 


Convinced of the necessity of integration of African politics and 
economics according to a sub-regional and regional plan, 


Convinced that universal suffrage is the only source of 
legiti of political 


Resolved to construct a State of law founded on a true pluralist 
democracy, guaranteeing the security of persons and goods, the 
protection of the [weakest] notably vulnerable people, 
minorities, and the full exercise of fundamental rights and 
liberties, 


Firmly desirous of tying the knots of friendship with all the 
people upon the basis of the principles of equality, solidarity of 
reciprocal interests and the mutual respect of the national 
sovereignty as well as that of territorial integrity, 


Reaffirms its att&chment to the Universal Declaration of the 
Rights of Man of December 10, 1948, to the Intemational Pacts 
relative in part to the economic, social, and cultural rights and 
other part to civil and political rights of December 16, 1966, to 
the African Charter of the Rights of Man and Peoples of June 
27, 1981, and to duly ratified International Conventions, 


Affirms its willingness to cooperate in peace and friendship with 
all States, to work for African Unity conforming to the Charter 
of the Organization of African Unity, to promote the peaceful 
settlement of differences between States with respect to Justice, 
Equality, Liberty, and the Sovereignty of Peoples, 


Firmly in opposition by any means to conquest of power by civil 
or military force and to any dictator force. 


Title L The Fundamental Bases of Society 


First Article: The human person is sacred. Every agent of 
public power has the absolute obligation to respect it and to 
protect it. 


sae 


The Republic recognizes the existence of the Rights of Man as a 
basis of every human community, of Peace and of Justice in the 
world. 


Art. 2: The Republic proclaims the respect and the inviolable 
[intangible] guarantee of the development of his personality. 
Everyone has the right to the free development of his personality 


so long as he does not violate the rights of others, nor infringe 


Art. 3: Everyone has the right to life and to corporal integrity. 
Liberty of the person is inviolable. These rights may only be 
affected [porté atteinte] by application of a law. 


Art. 4: The liberties to go and come [aller et venir), of 
residence and establishment on all the extent of the territory are 
guaranteed to all within the conditions fixed by law. 


Art. 5: All human beings are equal before the law without 
distinction of race, ethnic origin, region, sex, religion, political 
affiliation and social position. 

The law guarantees to man and woman equal rights in all the 
domains. 

There are not in the Central African Republic, neither subjects, 
nor privileges of place of birth, of person or of family. 
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No one may be forced into exile. 


No one may be the object of assignment of residence or of 
deportation if it is not in virtue of a law 


Art. 6: Marriage and the family constitute the natural and 
moral basis of the human community. They are placed under the 
protection of the State. 


The State and the other public collectivities have together the 
duty to strive for the physical and moral health of the family and 
to socially encourage it by appropriate institutions. 


The protection of the youth against violence and insecurity, 
exploitation and moral, intellectual and physical abandonment is 
an obligation for the State and the other public collectivities. 
This protection is assured by appropriate measures and 


Parents have the natural right and primordial duty to raise and 
educate their children with the end to develop in them good 
physical, intellectual and moral aptitudes. They are supported 
in this task by the State and the other public collectivities. 


Children born out of wedlock have the same rights to public 
assistance as legitimate children 


Legally recognized natural children have the same nghts as 
legitimate children. 


The State and the other public collectivities have the duty to 
guarantee the education of children. 


Art. 7: Everyone has the right to have access to sources of 
knowledge. The Republic guarantees to children and adults 
access to instruction, to culture, and to professional training. 


The education and instruction of the youth must be provided for 
by public establishments. The creation of these are incumbent 


Private establishments may be opened with the authorization of 
the State. This [celle-ci] is only accorded when these private 
establishments, by their curriculum and their organization as 
well as the matter of the development of their instruction, fulfill 
sufficient conditions to dispense an instruction of a quality 
conformmg with official programs or authorized within the 
conditions fixed by a specific law. They are placed under the 
control of the State. 


see 


Art. 9: The Republic guarantees to each citizen the right to 
work, to rest and to leisure with respect to the exigencies of 
national development. [The Republic] assures to them favorable 
conditions to its blossoming by an efficient employment policy. 
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Every citizen is equal before employment. No one -ray be 
injured in his work or his employment by reason of his o-igins, 
his sex, his opinions or his beliefs. 


Every worker participates, by ef his 
representatives, in the determination of the conditions of work. 


Laws will fix the canditions of assistance and of protection 
accorded to workers, and more particularly to the younz, the 
[oldest], the handicapped as well as to those who have 3ealth 
problems due to the conditions of the work. 


"xx 


Art. 15: Every citizen is equal before public duties and notably 
before taxation that only the law may, within the conditions 
provided by the present Constitution, create and rescind They 
support in all solidarity the duties resulting from natural 
calamities or endemic, epidemic or incurable illnesses. 


*"*»* 


Title VL The Constitutional Court 
Art. 70: A Constitutional Court is instituted and charged with: 


— striving for the regularity of presidential, legislative, 
x cuum clu QI ur 
results of balloting: 


— striving for the regularity of the operations >f the 
referendum and proclaiming their results, 


— resolving any electoral contentions, 


— resolving conflicts of competence between the exccutive 
power, the legislative power, the territorial collectivities. 


Other than these attributes, and those which are confeared by 
Arts. 24, 26, 27, 28, 29, 30, 31, 32, 61, 64, and €8, the 
constitutionality of ordinary and organic laws, promulgated or at 
the time of promulgation as well as the Internal Regulacion of 
the National Assembly. 


Any person who considers himself wronged may seat the 
Constitutional Court on the constitutionality of the laws, either 
directly or by the procedure of the  exceptieu of 
unconstitutionality brought before a jurisdiction in an affair 
which concerns him, the Constitutional Court is requcred to 
decree within a period of one month. In the case of urgency, this 
period may be shortened to eight days. 


When the exception of unconstitutionality is raised by £ - 

before a jurisdiction, such as it is, it is required to decree mad to 

seat the Constitutional Court which must pronounce upor the 

constitutionality of the text in litigation within a period 2X one 

month which begins to run from the moment of its seating“ by the 
| turiadictian. 


CHINA. Chins's Agenda 21: White Paper on China's 
Population, Environment and Development in the 21st Century, 
25 March 1994. (China Population Today, Vol. 11, No. 4, 
August 1994, pp. 5-8.) 


Programme Areas 
A. Control of Population Growth and Improvement of Human 
Resources 


Bases for Action 


7.9 As a developing country with the largest population in the 
world, China is faced with the arduous tasks of dealing in a 
coordinated way with the control of population growth, resource 
utilization, environmental protection and economic 
development. 


7.10 In the 1990s, China is facing its third birth peak since 
the founding of the Peoples Republic. It is estimated that 
China's population will top 1.3 billion by the year 2000 and 1.5- 
1.6 billion by the middle of the next century. 


7.11 With continuous growth in the total population, the 
labour force will be increasing steadily. A relatively high rate of 
economic development must be maintained and more job 
opportunities should be created to meet the demands of the 
increasing labour force. There is an urgent need to formulate 
strategies and take actions to deal with the disparity between 
greater supply of, and less demand for, labour. 


7.12 A decrease in the birth rate has resulted in a change in 
the age structure of China's population, and there will be a 
tendency towards an aging population. By the tum of the 
century, the number will top 1.3 billion, or approximately 10 per 
cent of China's total population. 


7.13 The educational and scientific levels for China's 
population are still relatively low. The semi-literate and 
Sra aig ia lager cage aaa oud 
which are farmers. Therefore, the improvement of the 
educational level is [a] fundamental way out for rural people to 
reduce poverty and to attain sustainable development. 


7.14 In the past 20 years, the Chinese Government has taken a 
series of measures and achieved remarkable progress in areas, 
such as reducing population pressure on the environment, 
increasing the understanding of the public about the population 
policy, raising [the] contraception rate, publicizing healthier 
bir end good epbeinsing ef childien and Lisxoviie the quality 
of human resources. 


7.15 Since the 1980s, the accelerating process of reform and 
opening-up has given rise to population mobility and migration. 
Such movements prove to be both necessary and beneficial to 
economic prosperity and social progress. Therefore, 
corresponding strategies and measures should be taken to better 
steer and manage the floating population, to coordinate 
population distribution and the availability of resources in urban 


and rural areas, and to better deal with new and difficult 
problems encountered in the urbanization process. 


7.16 The family planning programme should be carried out 
both strictly and effectively in rural areas, particularly in 
poverty-stricken areas. Special efforts should be made to 
prevent early marriage, early childbearing, unplanned births and 

marriage. Meanwhile, measures should be 


consanguineous 
adopted to change fundamentally the backward situation of 
education and the low quality of human resources. 


Goals 


7.17 Efforts should be made to keep the average annual rate 
of natural increase of China's population within 12.5 per 
thousand by 2000 and to reduce the total fertility rate of women 
from 2.3 in 1990 to below 2.0 by the turn of the century. And it 
is expected that the total population of China will be stabilized 
around 1.5 or 1.6 billion by the middle of the next century. 
Persistent efforts must be made to promote healthier birth, good 
upbringing of children and the improvement of human resources. 
High importance should be attached to the issue of population 
aging. 

7.18 It is expected that illiteracy among young and middie- 
aged people should be basically wiped out and the goal of nine- 
year compulsory education should be attained by and large. 
Meanwhile, the educational level, vocational training and the 
education for women and young children should be improved by 
employing all types of means available so as to raise the 
educational level of China's population. 


Actions 


7.19 Policy for Controlling Population Growth and 
Management: 


(a) Continue to carry out the family planning policy in the 
years to come in order to realize the already set target for 
controlling the population size. Starting from the current status 
of population and the level of economic development, and taking 
into full consideration the control of the birth rate, improvement 
of the quality of human resources and the solution of the aging 
problem, a comprehensive population programme should be 
worked out to control population growth within a reasonable 
limit, improve human resources and optimize the age structure; 


(b) Strengthen research and analysis of the current status of 


society to carry out information, education and communication 
(IEC) activities and to increase the awareness for public 
(c) Strengthen the function of governments for population 


management by setting up a coordinating 
mechanism with a clear division of responsibilities. 
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7.20 Family Planning and Maternal and Child Health Care 
Services: 


(a) Continue to improve the quality of family planning services 
and to popularize the use of highly effective contraceptives. 
Efforts should be made to provide women of childbearing age 
with various types of quality services and information about 
birth control and maternal and child health care, and to increase 
prenatal and postpartum services of women. Women of 
childbearing age in socially and economically under-developed 
areas should be assured that they have constant access to the 
information about contraception and contraceptive and technical 
services, 


(b) Closely integrate family planning with maternal and child 
health care, actively promote the setting up of happy and 
harmonious small families and closely integrate family planning 
implementation with the efforts to help the public become well- 
off, 


(c) Intensify the training for family planning workers and 
health care staff to enable them to increase up-to-date 
knowledge and master new techniques and to improve service 
efficiency for family planning, and 


(d) Closely integrate family planning implementation with 
poverty-alleviation drive and privileges and economic incentives 
should be given to poor couples who keenly respon[d] to the call 


for practising family planning. 


7.234 Population Education and Improvement of Human 
Resources: 


(a) Special attention should be paid to improving the 
conditions for the education of women to increase their 
educational opportunities. Efforts should be made to integrate 
the communication of knowledge about fewer but healthier 
births with the mastering of production skills for women of 
childbearing age. They should be motivated to take an active 
part in social and economic activities while voluntarily 
practising family planning; 


(b) Attention should also be paid to encouraging husbands to 
undertake more household duties, particularly to share more 
responsibility in practising family planning; 


(c) The development of educational and cultural undertakings 
in rural areas should be emphasized to improve the educational 
attainments of farmers, to reduce the fertility rate by gradually 
bringing about a change in people's childbearing ideas and 
behaviors. Consanguineous marriage should also be averted by 
every means, and 


(d) Efforts should be made to promote ethical and moral 
education, to create favourable social surroundings [and] to 
integrate environmental protection, improvement of ecology and 
reasonable utilization of resources into the educational 
programme for urban and rural residents in order to increase 
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peoples population awareness and the awareness of rzzources 
and the environment. 


7.22 Population Aging and the Exploitation of Human 
Resources: 


(a) Promote economic development in communities, iriprove 
industrial structure in rural areas, steer the development of 
township- or town-run enterprises so as to promo» the 
development of the tertiary industry, provide sufficeat job 
opportunities for rural women and improve their economic 
Status, 


(b) Carry out research on the exploitation of th ever- 
increasing labour force, particularly on the relationship h2 rural 
surplus labourers and migration, urbanization, and the 
development of township- or town-run enterprises. Effective 
measures should be taken to make reasonable use oi 3uman 
resources; and 


(c) Set up and improve a social security system ird the 
community service network for the elderly. And effort: should 
be made to realize the goal for an overall social securitr system 
be solved. 


7.23 Establishment and Improvement of the Comprehensive 
Data Collection and Information Service System: 


(a) A population information management system sowering 
relevant demographic indicators should be built vath the 
computerized data bases at the national, provincial, couxy and 
township levels so that population information can be collected 
and disseminated to give guidance to and imprcvs the 
management and service efficiency at the grassroot: level. 
Through many years’ efforts, a national on-line decision-making 
support system (DSS) and human intellectual system has been 
gradually set up; 


(b) Make further i in techniques for data cdEction 
and for the assessment of the quality of population data. Efforts 
should be made to strengthen technical training for manegzment 
staff, and 


(c) Promote international cooperation and exchange ard work 
out standards for setting up population data bases, suci as the 
format, structure and software, so that China's data bases can be 
compatible to the internationally standardized ones. The=sefore, 
these data bases can be made full use of by the natioacl and 
provincial agencies. 

7.24 Formulation and Evaluation of Relevant Policies: 


(a) In making policies concerning the living enviremment, 
consideration should be given to the energy requirement, waste 
generation and the equilibrium of the ecosystem; 


(b) In working out the programme for the environment and 
development, it is imperative to integrate the immediate -mpacts 


with the long-term ones of population changes and to make 
evaluation of their impacts on the population characteristics; 


(c) In working out the programme for economic development, 
due consideration should be given to the impacts of the change 
in the age structure of population on the supply of the labour 
force, energy requirement, and the dependency ratio and family 
income; 

(d) A policy relating to migration should be formulated to 
guide the flow of the migrant population and to carry out 


research on the subjects of migration and the transfer of the 
labour force; and 


(e) When making policies and programmes to deal with 
environmental damages, special attention should be given to the 
protection of women and groups of . . . vulnerable people. 


7.25 Regional Cooperation and Exchange of Experiences: 


(a) Energetically promote the pilot projects in experimental 
districts in which population growth, ecology and the 
environment should be kept in balance. Successful experiences 
should be popularized to increase the area in which population 
growth, ecology and the environment are wel! balanced; and 


(b) Carry out long-term nation-wide monitoring to evaluate the 


DEMOCRATIC PEOPLE'S REPUBLIC OF KOREA. 
Socialist Constitution of the Democratic People’s Republic of 
Korea, 1993. (Socialist Constitution of the Democratic People's 
Republic of Korea, Pyongyang, Democratic People’s Republic of 
Korea, Foreign Languages Publishing House, 1993, 38 p.) 


Chapter 1. Politics 


Article 1. The Democratic People’s Republic of Korea is an 
independent socialist state representing the interests of all the 
Korean people. 


Article 2. The Democratic Peoples Republic of Korea is a 
revolutionary power which has mberited brilliant traditions 
formed during the glorious revolutionary struggle against the 
imperialist aggressors, in the struggle to achieve the liberation 
of the homeland and the freedom and well-being of the people. 


Article 3. The Democratic People's Republic of Korea is guided 
in its activities by the Juche idea, a world outlook centered on 
people, a revolutionary ideology for achieving the independence 
of the masses of people. 
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Article 4. The sovereignty of the Democratic People's 
Republic of Korea resides in the workers, peasants, working 
intellectuals and all other working people. 


The working people exercise power through their representative 
organs — the Supreme People's Assembly and local People's 
Assemblies at all levels. 


Article 5. All State organs in the Democratic People's 
Republic of Korea are formed and function on the principle of 
democratic centralism. 


Article 6. The organs of State power at all levels, from the 
County People's Assembly to the Supreme People's Assembly, 
are elected on the principle of universal, equal and direct 
suffrage by secret ballot. 


Article 7. Deputies to the organs of State power at all levels 
have close ties with their constituents and are accountable to 
them for their work. 


The electors may recall the deputies they have elected if the 
latter are not to be trusted. 


Article 8. The Social System of the Democratic People's 
Republic of Korea is a people-centered system under which the 
working people are the masters of everything and everything in 
society serves the working people. 


The State shali defend and protect the mterests of the workers, 
peasants and working intellectuals who have been freed from 
exploitation and oppression and become masters of the state and 
society. 


Article 9. The Democratic People’s Republic of Korea shall 
strive to achieve the complete victory of socialism in the 
northern half of Korea by strengthening the people's power and 
vigorously performing the three revolutions — the ideological, 
cultural and technical — and reunify the country on the principle 
of independence, peaceful reunification and great national unity. 


Article 10. The Democratic Peoples Republic of Korea rests 
on the politico ideological unity of all the people based on the 
worker-peasant alliance led by the working class. 


The State shall revolutionize all the members of society, and 
assimilate them to the working class by intensifying the 
ideological revolution, and shall turn the whole of society into a 
collective, united in a comradely way. 


Article 11. The Democratic People's Republic of Korea shall 
conduct all activities under the leadership of the Worker's Party 
of Korea. 


Article 12. The State shall adhere to the class line, strengthen 
the dictatorship of [the] people's democracy and firmly defend 
the people's power and socialist system against all subversive 
acts of hostile elements at home and abroad. 


Article 13. The State shall implement the mass line and apply 
the Chongsanri spirit and Chongsanri method to all its activities, 
the spirit and method by which superiors assist their 
subordinates, mix with the masses to find solutions to problems 
and rouse them to conscious enthusiasm preferentially through 


political work, work with people. 


Article 14. The State shall powerfully conduct the Three- 
Revolution Red Flag Movement and other mass movements and 
accelerate the building of socialism to the maximum. 


Article 15. The Democratic People’s Republic of Korea shall 
champion the democratic, national rights of Koreans overseas 
and their rights recognized by the international law. 


Article 16. The Democratic Peoples Republic of Korea shall 
guarantee tle legal rights and interests of foreigners in its 
region. 

Article 17. Independence, peace and friendship are the basic 
ideals of the foreign policy and the principles of extemal 
activities of the Democratic People's Republic of Korea. 


The State shall establish diplomatic as well as political, 
economic and cultural relations with all friendly countries, on 
principles of complete equality, independence, mutual respect, 
noninterference in each other's affairs and mutual benefit. 


The State shall promote unity with the world public defending 
independence, resolutely support and encourage the struggle of 
all peoples who oppose all forms of aggression and interference 
and fight for their countries’ independence and national and class 
emancipation. 

Article 18. The law of the Democratic Peoples Republic of 
Korea reflects the wishes and interests of the working people 
and is a basic instrument for State administration. 

Respect for the law and its strict adherence and execution is the 
duty of all mstitutions, enterprises, organizations and citizens. 
The State shall perfect the system of socialist law and promote 
the socialist law-abiding life. 

Chapter IL The Economy 


Article 19. The Democratic Peoples Republic of Korea relies 
on the socialist production relations and on the foundation of an 
independent national economy. 

Article 28. In the Democratic People's Republic of Korea the 
means of production are owned only by the State and 
cooperative organizations. 


Article 21. The property of the State belongs to the entire 
people. 


There is no limit to the property which the State can own. 
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All natural resources of the country, major factorizs and 


enterprises, ports and harbours, banks, transpost and 
communications establishments are owned solely by the “tate. 


The State shall protect and develop on a preferential bass State 
property, playing the leading role in the economic development 
of the country. 


Article 22. The property of cooperative organizatons is 
collectively owned by the working people involved in the 


cooperative economy. 


Land, draught animals, farm implements, fishing boats, 
buildings, as well as small and medium-size factors and 


enterprises may be owned by cooperative organizations. 
The State shall protect the property of cooperative organizations. 


Article 23. The State shall «enhance the —ideclogical 
consciousness and the technical and cultural level of the 
peasants, increase the role of the property of the entire people in 
leading the cooperative property, so as to combine the twe forms 
of property in an organic way, shall consolidate and develop the 
Socialist cooperative economic system by improvirg the 
guidance and management of the cooperative economy, and 
gradually transform the property of cooperative organsations 
into the property of the people as a whole, based n the 
voluntary will of all their members. 


Article 24. Private property is property awned and cor sumed 
by individual working people. 

The private property of the working people is derived from 
socialist distribution according to work done and from. fringe 
benefits granted by the State and society. 


The products of individual sideline activities including those 
from the kitchen gardens of cooperative farmers shall z1so be 
private property. 


The State shall protect the working people's private prope-ty and 
guarantee their right to inherit it by law. 

Article 25. The Democratic People's Republic of Korea 
regards the steady i of material and cultural 
standards of the people as the supreme principle of its act-vities. 


The constantly increasing material wealth of society in our 
country, eee ee A 
promote the well-being of fhe working people. 


The State shall provide all working people with every condition 
for obtaining food, clothing and housing. 


Article 26. The independent national economy ra the 
Democratic People's Republic of Korea is a solid foundation for 
the people's happy socialist life and for the country's independent 
development. 


The State, adhering to the socialist line of building an 
independent national economy, shall endeavour to promote the 
national economy onto a Juche-oriented, modern and scientific 
basis, so as to make the national economy highly developed, 
Juche-oriented economy, and build material and technical 
foundations commensurate with a completely socialist society. 


Article 27. The technical revolution is a basic link for 
developing the socialist economy. 


The State shall conduct all economic activities giving primary 
preference to technical development, push ahead with scientific 
and technical development and the technical renovation of the 
national economy, and vigorously launch the mass technical ` 
innovation movement, so as to free the working people from 
difficult, tiresome labour and to narrow down the distinctions 
between physical and mental labour. 


Article 28. The State shall accelerate the rural technical 
revolution and industrialize agriculture, increase the role of the 
county and its guidance and assistance to rural areas in order to 
distinction between workers and peasants. 


The State shall undertake, at its own expense, the building of 
production facilities for the cooperative farms and modem 
houses in the countryside. 


Article 29. Socialism and communism are built by the creative 
labour of the working people. 


Labour in the Democratic Peoples Republic of Korea is the 
independent and creative labour of the working people, freed 
from exploitation and oppression. 

The State renders the labour of our working people, who do not 
worry about unemployment, more joyful and worthwhile, so that 
society, the collective and themselves. 


Article 30. The working day shall be eight hours. 


The length of the working day shall be reduced by the State in 
arduous trades and other special categories of work. 


The State shall guarantee that the working hours are fully 
utilized through proper organization of labour and enforcement 
of labour discipline. 


Artide 31. In the Democratic People's Republic of Korea the 
minimum working age i3 16 years. 

The State shall prohibit the employment of children under the 
minimum working age. 


* xm 
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Chapter IIL Culture 


eee 


Article 43. The State shall put the principles of socialist 
education into practice and raise the new generation to be 
people, to be people of a new communist type who are 
knowledgeable, morally sound and physically healthy. 


Article 44. The State shall give precedence to public education 
and the training of cadres for the nation, and combine general 
education with technological education, and education with 
productive labour. 


Article 45. The State shall develop universal compulsory 11- 
year education, which includes a compulsory one-year preschool 
education at a high level in accordance with the trend of modem 
science and technology and the practical requirements of 
socialist construction. 


experts by enhancing the regular educational system as well as 
different forms of study while working, and by improving the 
scientific and theoretical levels of technical education and 
education on social science and basic science. 


Article 47. The State shall provide education to all pupils and 
students free of charge and grant allowances to students of 


Article 48. The State shall strengthen social education and 
provide the working people with all available conditions for 
study. 


Article 49. The State shall maintain all children of preschool 
age in creches and kindergartens at State and public expense. 


*» »* 


Article 56. The State shall protect people's lives and improve 
the working people's health by consolidating and developing the 
doctor system and implementing the policy of preventive 


Article 57. The State shall adopt measures to protect the 

environment in preference to production, preserve and promote 

the natural environment and prevent environmental pollution so 

as to provide the people with a hygienic environment and 
" liti 


4.9 


Chapter V. Fundamental Rights and Duties of Citizens 


Article 62. The terms for becoming a citizen of the Democratic 
Peoples Republic of Korea are defined by the Law on 
Nationality. 


A citizen is under the protection of the Democratic People's 
Republic of Korea regardless of the domicile. 


Article 63. In the Democratic Peoples Republic of Korea the 
rights and duties of citizens are based on the collectivist 
principle, “One for all and all for one." 


Article 64. The State shall guarantee genuine 
democratic rights and liberties as well as the material and 
cultural well-being of all its citizens. 


In the Democratic People's Republic of Korea the rights and 
freedom of citizens shall be amplified with the consolidation and 
development of the socialist system. 


Article 65. Citizens enjoy equal rights in all spheres of State 
and public activity. 


Article 66. All citizens who have reached the age of 17 have 
the right to elect and to be elected, irrespective of sex, race, 
occupation, length of residence, property status, education, party 
liati litical views or relivi 


Citizens serving in the armed forces also have the right to elect 
and to be elected. 


A person who has been disenfranchised by a Court decision and 
a person legally certified insane do not have the right to elect or 
to be elected. 


eee 


Article 70. Citizens have the right to work. 


All able-bodied citizens choose occupations m accordance with 
their wishes and skills and are provided with stable jobs and 
working conditions. 


Citizens work according to their abilities and are paid in 
accordance with the quantity and quality of their work. 


» xx 


Article 72. Citizens are entitled to free medical care, and all 
persons who are no longer able to work because of old age, 
illness or a physical disability, the old and children who have no 
means of support are all entitled to material assistance. This 
right is ensured by free medical care, an expanding network of 
insurance and other social security systems. 


Article 73. Citizens have the right to education. This right is 
ensured by an advanced educational system and by the 
educational measures enacted by the State for the benefit of the 
people. 
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Article 76. Women are accorded an equal social stat and 
rights with men. 


The State shall afford special protection to mothers and children 
by providing maternity leave, reduced working hows for 
mothers with many children, a wide network of ma-ernity 
hospitals, creches and kindergartens, and other measures. 

The State shall provide all conditions for a woman to play a full 
role in society. 

Article 77. Marriage and the family shall be protected dy the 
State. 


The State pays great attention to consolidating the fami y, the 
basic unit of social life. 


*»*€v 


Article 79. The Democratic People's Republic of Korea shall 
grant the right of asylum to foreign nationals persecuted for 
struggling for peace and democracy, national independence and 
socialism or for the freedom of scientific and cultural purents. 


ket 


Article 81. Citizens shall strictly observe the laws of th= State 
and the socialist standards of life and defend their honcur and 
dignity as citizens of the Democratic People's Republic of Korea. 


Article 82. Collectivism is the basis of life of socialist society. 
Citizens shall cherish their organization and collective arl work 
devotedly for the good of society and the people. 

Article 83. Work is the noble duty and honour of a citizen. 


Citizens shall willingly and conscientiously participate zn work 
and strictly observe labour discipline and the working hotrs. 


Article 84. Citizens shall take good care of Stae and 
communal property, combat all forms of misappropniaton and 
waste, and manage the nation's economy diligently as the 
masters. 


The property of the State and the social, cooperative 
organization is inviolable. 

Article 85. Citizens shall constantly increase their 
revolutionary vigilance and devotedly fight for the securi-y of the 
State. 


kg 


EL SALVADOR. Constitution of El Salvador 1994. 
(Constitutions of the Countries of the World, Release No. 97-4, 
June 1997, pp. 1-61.) 


Title L Sole Chapter. The Human Person and the Ends of 
the State 


Article 1. El Salvador recognizes the human person as the 
origin and the end of the activity of the State, which is organized 
to attain justice, judicial security, and the common good. 


In consequence, it is the obligation of the State to secure for the 
inhabitants of the Republic, the enjoyment of liberty, health, 


Title IL The Rights and Fundamental Guarantees to the 
Person 


Chapter I Individual Rights amd Their Regimen of 
Exceptions 


First Section. Individual Rights 


Article 2. Every person has the right to life, physical and 


moral integrity, liberty, security, work, property and possession, 
and to be protected in the conservation and defense of the same. 


The right to honor, personal and family intimacy and one's own 
image is guaranteed. 


Indemnification, in conformity with the law, is established for 
damages of a moral character. 


Article 3. All persons are equal before the law. For the 
enjoyment of civil rights, no restrictions shall be established that 
are based on differences of nationality, race, sex, or religion. 


=e & 
Article 4. Every person in the Republic is free. 


No one who enters its territory shall be a slave nor the 
individual who traffics in slaves be a citizen. No one shall be 
subjected to servitude or to any other condition that injured their 
dignity. 


Article 5. Every person has the liberty to enter, remain in, and 
leave the territory of the Republic, save the limitations that the 
law establishes. 


No one shall be obligated to change their domicile or residence, 
except by order of a judicial authority in special cases and by 
means of the requirements indicated by the law. 


No Salvadoran shall be expatriated, nor his entry into the 
Republic prohibited, nor a passport or other documents of 
identification for his return be denied. Neither shall the right to 
leave the territory of the Republic be probibited, except by 
resolution or sentence of a competent authority, dictated in 
accordance with the laws. 


* o» * 


Article 9. No one shall be obligated to perform work or render 
full consent, except in cases of public disaster and others 
specified by the law. 


**5 


Article 20. The home is inviolable and can only be entered by 
consent of the person who inhabits it, a court order, a crime 
detected in the act or imminent danger of its perpetration or 
grave risk of the persons. 


The violation of tbis right will allow reclamation of indemnity 
for the damages and losses caused. 


zee 


Article 25. The free exercise of all religions, without other 
restrictions than those required by the moral and the public 
order, is guaranteed. No religious act shall serve as evidence of 
the civil status of persons. 


Article 26. The juridical personality of the Catholic Church is 
recognized. The other churches may obtam recognition of their 
personality in conformity with the law. 


»*5* 


Article 28. El Salvador concedes asylum to the foreigner who 
desires to reside in its territory, except in cases provided for by 
the laws and by International Law. These exceptions shall not 
include anyone persecuted only for political reasons. 


Extradition shall not be stipulated with respect to nationals in 
any case, nor with respect to foreigners for political crimes, even 
if by consequence common crimes result. 


Article 29. In cases of war, invasion of territory, rebellian, 
sedition, catastrophe, epidemic, or other general disaster, or 
serious disturbances of the public order, the guarantees 
established in Articles 5, 6 first paragraph, 7 first paragraph, 
and 24 of this Constitution shall be suspended, except for 
meefings or associations with religious, cultural, economic or 
sport purposes. This suspension may affect all or part of the 
territory of the Republic and may be accomplished by a decree 
of the Legislative Organ or the Executive Organ, as the case may 
be. 


**5 


Article 30. The period of suspension of constitutional 
guarantees shall not exceed 30 days. After this period has 
lapsed, the suspension may be extended for an equal period and 
by means of a new decree, if the circumstances which motivated 
it continue, If such a decree is not issued, the suspended 
guarantees shall remain re-established in full right. 


Article 31. When the circumstances that motivated the 
suspension of constitutional guarantees disappear, the 
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Legislative Assembly, or the Council of Ministers, according to 
the case, shall re-establish such guarantees. 


Chapter IL Social Rights 
First Section. The Family 


Article 32. The family is the fundamental basis of society and 
shall have the protection of the State, which shall dictate the 
necessary legislation and create the appropriate organizations 
and services for its integration, weéll-bemg and social, cultural, 
and economic development. 


The legal foundation of the family is marriage and rests on the 
juridical equality of the spouses. 


The State shall [promote] marriage, but the lack of this shall not 
affect the enjoyment of the rights established in favor of the 
family. 


Article 33. The law shall regulate the personal and 
patrimonial relations of spouses amongst themselves, and 
between themselves and their children, establishing the rights 
and reciprocal duties on an equitable basis; and shall create the 
necessary institutions to guarantee its applicability. Likewise it 
shall regulate the family relations resulting from the stable 
union of a man and a woman. 


Article 34. Every child has the right to live in familial and 
environmental conditions that permit his integral development, 
for which he shall have the protection of the State. 


The law shall determine the duties of the State and shall create 
institutions for the protection of maternity and infancy. 


Article 35. The State shall protect the physical, mental and 
moral health of minors, and shall guarantee their right to 
education and assistance. 


Antisocial conduct of minors that constitutes a crime or 
misdemeanor shali be subject to a special juridical regime. 
Article 36. Children born in or out of wedlock and adopted 
children shall have equal rights before their parents. It is the 
obligation of these to give their children protection, assistance, 
education and security. 

The records of the Civil Register shall not indicate any sign 


[calificación] of the nature of filiation, nor shall birth 
certificates express the civil status of the parents. 


Every person has the right to have a name that identifies him. 
The secondary law will regulate this matter. 


The law shall also determine the forms of investigating and 
establishing paternity. 
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Second Section. Labor and Social Security 


Article 37. Labor is a social function; it enjoys the protecGon 
of the State, and it 1s not regarded an article of commerce. 


The State shall employ all resources that are in its reach to 
provide employment to manual or intellectual workers, amd to 
ensure him and his family the economic conditions for a 
dignified existence. In the same form, it shall promote the work 
and the employment of people with physical, mental or social 


Article 38. Labor shall be regulated by a Code which skali 
have the principal objective of harmonizing the reletions 
between employers and workers, establishing their right= and 
obligations. It shal] be based on general principles that tend 
toward the improvement of the living conditions of workers, and 
shall include especially the following rights: 


1st - In the same business or establishment and under ident-cal 
circumstances, to equal work shall correspond cual 
remuneration for the worker, without regard for his sex, rece, 
creed, or nationality, 
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10th - Those less than fourteen years old, and those having 
reached this age but who remain subject to obligatory education 
in virtue of the law, may not be employed in any type of work. 


Their employment shall be authorized when it is considered 
indispensable for their subsistence or that of their fmmily, 
provided that this does not prevent compliance witt the 
minimum of obligatory education. 


The workday for those under sixteen years old cannot be more 
than six hours a day and thirty-four hours a week, in any kmd of 
work. 


Unhealthy or dangerous work is prohibited to persons ander 
eighteen years of age and women. Night work is also prolrb.ted 
for persons under eighteen years old. The law shall cene 
[determinar] dangerous and unhealthful work, 


*x* & 


Article 41. The domestic worker /trabajador a domicilic] has 
the right to an officially designated minimum wage, and -o the 
payment of indemnification for time lost by [reason] »f an 
employers delay in ordering or receiving work or fo- the 
arbitrary or unjustified suspension of work. Domestic wcrkers 
shall be recognized as having an analogous legal situation as 
other workers, taking into consideration the snrecial 
characteristics of their work. 

Article 42. The working woman shall be entitled to paii rest 


before and after childbirth, and to the conservation cf her 
employment. 


The laws shall regulate the obligation of employers to install and 
maintain crib rooms and places of custody for the children of 
workers. 


* & d$ 


Article 45. Agricultural and domestic workers have the right 
to protection with respect to wages, working hours, rests, 
vacations, social security, indemnification for dismissal, and, in 
general, to social benefits. The extent and nature of the 
aforementioned rights shall be determined by law according to 
the conditions and peculiarities of the work. Persons who 
perform services that are domestic in character in industrial, 
commercial businesses, social entities and other similar 
enterprises shall be considered manual workers and shall have 
the rights granted to these. 


Article 46. The State shall [promote] the creation of a bank 
owned by the workers. 


Article 47. Employers and private employees without 
distinction of nationality, sex, race, creed or political ideas, 
whatever their activity or the nature of the work they complete, 
have the right to associate freely for the protection of their 
respective interests, by forming professional associations or 
trade unions. Workers in official autonomous institutions shall 
have the same right. 


* ** 


Article 59. Social security constitutes a public service of a 
obligatory character. The law shall regulate its scope, extent, 
and form. 


Said service shall be rendered by one or various institutions, 
which must observe adequate coordination amongst themselves 
to assure a good policy of social protection, in specialized form 


and with maximum utilization of resources. 


Employers, workers, and the State shall contribute to the 
payment of social security in the form and quantity determined 
by the law. 


The State and employers shall be exempt from the obligations 
imposed by law in favor of the workers, to the extent that these 
are covered by Social Security. 


Article 51. The law shall determine which business and 
establishments, due to their special conditions, are required to 
provide the worker and his family with suitable housing, 
schools, medical assistance, and ofher services and attentions 
necessary for their well-being. 


Article 52. The rights consecrated in favor of the workers 

cannot be renounced. 

The enumeration of the rights and benefits to which this chapter 

refers does not exclude others that are derived from principles of 
‘al justi 


Third Section. Education, Science, and Culture 


Article 53. The right to an education and to culture -s inherent 
to the human person; in consequence, the preservation, 
promotion, and dissemination of culture is an obligation and 
primary end of the State. 


The State will [promote] research and scientific occupations. 


Article 54. The State shall organize the educational system for 
Natural and juridical persons are guaranteed the liberty to 
establish private centers of teaching. 


Article 55. Education has the following objectives: to achieve 
the integral development of the personality in its spiritual, moral 
and social dimension; to contribute to the constructior of a more 
prosperous, just and humane democratic society, to anculcate a 
respect for the human rights and the observance of the 
. corresponding duties, to combat all spirit of intolerance and 
hate; to know the nationality reality and to identify oneself with 
values of the Salvadoran nationality, and to (promote the unity 
of the people /pueblo] of Central America. 


Parents shall have the preferential right to choose the education 
of their children. 


Article 56. All inhabitants of the Republic have the nght and 
the duty to receive a simple and basic education that will tram 
them to perform as useful citizens. The State shall p-omote the 
formation of special education centers. 


When imparted by the State, simple, basic and special education 
shall be free. 

Article 57. The teaching imparted in official educational 
centers shall be essentially democratic. 

Private educational centers shall be subject to the regulation and 
inspection of the State and shall be subsidized when they do not 
have profitable goals. 

The State shall exclusively take in its charge the raining of 
teachers [magisterio]. 


Article 58. No educational establishment shall refuse to accept 
students because of the marital status of their >arents or 


guardians, nor for social, religious, racial, or political 
differences. 


Article 59. Literacy is of social interest. All inhabitants of the 
country shall contribute toward it in the form determired by law. 


ze 
Fourth Section. Public Health and Social Assistan-ze 


Article 65. The health of the inhabitants of the Republic 
constitutes a public good. The State and the p2rsons are 
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obligated to see to its conservation and restoration. 
The State shall determine the national health policy and shall 
control and supervise its application. 


Article 66. The State shall give free assistance to the sick who 
lack resources, and to the inhabitants in general when the 
treatment constitutes an effective means of prevenimg the 
dissemination of a communicable disease. In this case, every 
person is obligated to submit themselves to such treatment. 


Article 67. The public health services shall be essentially 


technical. Sanitary [sanitarias], hospital, paramedic and 
hospital administration careers shall be established. 


Article 68. A High Council of Public Health shall ensure the 
health of the people. This shall be composed of an equal 
number of representatives from the medical, odontological, 

medical-veterinarian, clinicel labor- 
atory, hospital, and psychological associations, it shall have a 
President and a Secretary, appointed by the Executive Branch, 
the law shall determine its organization. 


The exercise of the professions that are related in an immediate 
way with the health of the country, shall be watched over by 
legal [organizations] formed by academics who belong to each 
profession. These [organizations] shall have the power to 
suspend the professional exercise of the members of the 
professional association under their control, when they exercise 
their profession with manifest immorality or incompetence. The 
suspension of professionals shall be resolved by the competent 
organizations with only the strength of moral proof. 


The Higher Public Health Council shall have cognizance of and 
resolve the appeals [recwrsos qwe se interpongan] that are 


Article 69. The State shall be equipped with the necessary and 
indispensable resources for permanent control of the quality of 


Likewise the State shall control the quality of food products and 
the environmental conditions that may affect health and well- 
being. 

Article 70. The State shall assume charge of indigenis who, 
because of their age or physical or mental incapacity, are unable 
to work. 


tkt 


Title IV. Nationality 
Article 90. The following are Salvadorans by birth: 


Ist- Those bom in the territory of El Salvador, 
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2nd- Children of a Salvadoran father or mother, born in a 
foreign country, 


3rd- Natives of the other States that constituted the Federal 
Republic of Central America, who, having a domicile m El 
Salvador, declare before the competent authorities their des-re to 
be Salvadoran, without requiring them to renounce Iheir 
nationality of origin. 


Article 91. Salvadorans by birth have the right to enjoy dcuble 
or multiple nationality. 


The status of Salvadoran by birth is lost only by an expressed 
renouncement before & competent authority and max be 
recovered by petition before the same. 


Article 92. The following may obtain Salvadoran status by 


lst- Native Spaniards and Hispano-Americans with one year's 
residence in the country; 


2nd - Foreigners of any origin, with five years’ residence in the 
country, 


3rd- Those who obtain this status from the Legislative Crgan 
for noteworthy services rendered to the Republic; 


4th- A foreign man married to a Salvadoran woman or a 
foreign woman married to a Salvadoran man with two years 
residence in the country, prior to or after the time of marriage. 


Nationality by naturalization shall be granted by comptent 
authorities in conformity with the law. 


Article 93. Intemational treaties shall regulate the form and 
conditions in which nationals of countries which do not "orm 
part of the Federal Republic of Central American retain -heir 
nationality, notwithstanding having acquired the Salvadoraa1 by 
naturalization as long as the principle of reciprocity is respected. 
Article 94. The status of naturalized Salvadoran is lost: 


lst- By residing for more than two consecutive years ir the 
country of origin or by absence from tbe territory of the Repablic 
for more than five consecutive years, unless permission was 
granted in conformity with the law; 


2nd - By executed sentence, in the cases determined by the law. 
Anyone who loses his nationality in this manner cannot regan it. 


Article 95. Juridical persons constituted in conformity with the 
laws of the Republic and that have a legal domicile in the 
country are Salvadorans. 


The regulations that the laws establish for the benefit of 
Salvadorans shall not be weakened by Salvadoran juridical 
persons whose partners or capital are in their majority foreign. 


Article 96. Foreigners, from the instant they arrive in the 
territory of the Republic, shall be strictly bound to respect the 
authorities and obey the laws, and shall acquire the right to be 
protected by them. 


Article 97. The laws shall establish the cases and the form in 
which a foreigner may be refused entry or sojourn in the national 
territory. 


Foreigners who directly or indirectly participate in the internal 
politics of the country shall lose the right to reside in it. 


Article 98. Neither Salvadorans nor foreigners shall in any 
case make claim against the government for indemnification of 
any kind for injuries or damages to their persons or property 
caused by factions. They may do so only against guilty 
functionaries or private persons. 


Article 99. Foreigners shall not resort to diplomatic channels 


except in case of denial of justice and after exhausting the legal. 
resources they have available. 


A judicial judgment unfavorable to the claimant does not 
constitute a denial of justice. Those who contravene this 
provision shall lose the right to reside m the country. 


Article 100. Foreigners shall be subject to a special law. 
Title V. Economic Order 


Article 101. The economic order shall essentially answer to 
principles of social justice that tend to ensure to all inhabitants 
of the country a dignified existence of the human being. 


The State shall promote the economic and social development 
through the increase of production, productivity and the rational 
utilization of the resources. With the same end, it shall 
[encourage] the diverse sectors of production and shall defend 
the interest of the consumers. 


ees 


Article 104. The State's real property [bienes inmuebles] may 
be transferred to natural or juridical people within the limits and 
in the form established by law. 


The rural state property with agricultural or livestock 
[agropecuaria] vocation, which is not indispensable for the 
activities proper of the State, shall be transferred by means of 
corresponding payment to the beneficiaries of the Agrarian 
Reform. It may also be transferred to corporations of public 
utility. 


Article 105. The State recognizes, [fosters] and guarantees the 
right to private property over farmland [tierra rústica], be it 
individual, cooperative, communal or in any other associative 
form, and it shall not, by any concept, reduce the maximum 
extension of land that is established by this Constitution as a 
right of property. 


The maximum extension of farmland belonging to one same 
natural or juridical person shall not exceed two hundred and 
forty-five hectares. This limitation shall not be applicable to 
cooperative or communal peasant associations. 


The owners of land to whom the second paragraph of this Article 
refers, may freely transfer, abandon, distribute /partir], divide 
or rent the land. The land, property of the cooperative 
associations, peasant communities and beneficiaries of the 
Agrarian Reform, shall be subject to a special regime. 


The owners of farmland with an extension of more than two 
hundred and forty-five hectares shall have the right to 
immediately determine the part of the land they wish to retain, 
segregating it and registering it separately m the corresponding 
Register of Real Estate and Mortgages. 


The farm real estate [inmuebles rústicos] which exceeds the 
limits established by this Constitution and is encountered in 
common ownership /proindivisión], may be the object of 
partition among its co-owners. 


The lands which exceed the extension established by this 
Constitution may be transferred under any title to peasants, 
small farmers, cooperative corporations [sociedades] and 
associations and peasant communities. The transfer referred to 
by this paragraph shall be realized within a period of three 
years. A special law shall determine the destiny of the lands 
which have not been transferred at the end of the previously 
established period. 


In no case may the exceeding lands referred to in the prior 
paragraph be transferred under any title to relatives within the 
fourth degree of consanguinity or the second degree of affinity. 


The State shall [promote] the establishment, financing and 
development of the agro-industry in the different departments of 
the Republic, to the end of guaranteeing the employment of 
labor and the transformation of raw materials produced by the 
national agricultural and livestock sector. 


Article 106. Expropriation shall proceed because of public 
utility or of social interest, legally proven, and after a just 
;indemnificati 


When expropriation is motivated by causes arising from war, 
public disaster or if it has the objective of supplying water or 
electric energy, or for the construction of housing or highways, 
roads or public streets of any kind, compensation need not be in 
advance. 


When justified by the amount of indemnification to be 
recognized for properties expropriated in conformity with the 
previous paragraphs, the payment may be made in installments 
Which shall not exceed as a whole fifteen years, in which case 
the expropriated person shall be paid the corresponding bank 
interest. The said payment shall be preferably made in cash. 
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Entities that have been created with public funds may be 
‘ated without indemnificati 


Confiscation as a penalty or in any other concept is prohibited. 
Authorities which contravene this precept shall answer at all 
times with their persons and their properties to the damage 
inferred. Confiscated properties are imprescriptible. 


Article 107. All kinds of entailment [vinculación] are 
prohibited, except: 


lst- Trusts constituted in favor of the State, the municipalities, 
public entities, beneficient or cultural institutions and the legally 
disabled; 


2nd - Trusts constituted for a period that does not exceed that 
established by the law and whose management is under the 
charge of legally authorized banks or credit institutions, 


3rd - The good of the family. 


Article 108. No civil or ecclesiastical corporation or 
foundation, regardless of its denomination or objective, shall 
have legal capacity to preserve or administer real estate [bienes 
raíces], with tbe exception of those immediately and directly 
destined to the service or objective of the institution. 


Article 109. The property of rural real estate shall not be 
acquired by foreigners in whose countries of origin Salvadorans 
do not have equal rights, except in the case of land for industrial 
establishments. 


Foreign and Salvadoran companies to which the second 
paragraph of Article 95 of this constitution refers, shall be 
subject to this rule. 


*»o» & 


Article 116. The State shall [promote] the development of 
small rural properties. It shall facilitate access for the small 
producer to technical assistance, credits, and other means 
necessary for the acquirement and better use of his lands. 


Article 117. The protection, restoration, development and 
advantageous use of natural resources is declared to be of social 
interest. The State shall create the economic incentives and 
of adequate programs. 

The protection, conservation and improvement of the natural 


resources and the atmosphere /medio] shall be the object of 
special laws. 

Article 118. The State shall adopt population policies to the 
end of assuring the greatest well-being to the inhabitants of the 
Republic. 


Article 119. The construction of housing is declared to be of 
social interest. The State shall endeavor so the greatest possible 
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number of Salvadoran families become the owners of their 
home. It shall promote that every rural farm owner proxide a 
sanitary and comfortable home for resident workers, and 
adequate installations for temporary workers, and for this 
purpose, shall promote the access [facilitará] of small prcperty 
owners to the necessary means. 


kht 


Chapter DL Judicial Organ 


+e 


Article 174. The Supreme Court of Justice shall heve a 
Constitutional Division with responsibility for taking cognizance 
of and resolving actions of "amparo," petitions or the 
unconstitutionality of laws, decrees, regulations, and ordinznces, 
controversies between the Legislative Branch and the Executive 
Branch referred in Article No. 138, and cases mentioned in-point 
7 of Article 182 of this Constitution. It shall also take 
cognizance of appeals of orders of lower courts that reftse to 
grant liberty to the petitioner in cases of habeas corpus. The 
other divisions of the Supreme Court of Justice shall alsc take 
cognizance of actions of "amparo" on the basis of subject matter. 
Actions shall be carried forward and resolved within the periods 
established by law. An official who fails in this shall incur legal 
responsibility. 


The Constitutional Division shall be integrated by five 
Magistrates designated by the Legislative Assembly. Its 
President shall be elected by the same on each occasion in which 
it corresponds [to the Legislative Assembly] to elect Magistrates 
of the Supreme Court of Justice; who shall be President 2f the 
Supreme Court of Justice and of the Judicial Organ. 


+ ++ 


Article 183. The Supreme Court of Justice, through the 
Constitutional Division, shall be the sole tribunal competent to 
declare the unconstitutionality of laws, decrees, and regulztions, 
by their form or content, in a general and compulsory manner, 
and it may do so on the petition of any citizen. 


»*5* 


Chapter IV. Public Ministry 


Article 191. The Public Ministry shall be exercised ty the 
Attorney General [Fiscal General] of the Republic, the 
Procurator General [Procurador General] of the Republi, the 
Procurator for the Defense of Human Rights, and other 
functionaries determined by the law. 


L . It corresponds to the Procurator for the Defense of Human 
Rights: 
lst. To guard for the respect and guarantee of Human Rights, 


2nd. To investigate, officially or by a denouncement that has 
been received, cases of Human Rights violations, | 


3rd. To assist alleged victims of Human Rights violations; 


4th. To promote judicial or administrative resources for the 
protection of Human Rights, 

5th. To maintain vigil over the situation of private persons 
with respect to their freedom. He shall be notified of all arrests 
and shall take care that the legal limits of administrative 
detention are respected; 

6th. To carry out inspections, where he deems necessary, to 
secure respect for Human Rights; 


7th. To supervise the performance of the Public Administration 
before persons; 


8th. To promote reforms before Organs of the State for the 
advancement of Human Rights, 


9th. To issue opinions on bills of law which affect the exercise 
of Human Rights, 


10th. To promote and propose steps he deems necessary to 
prevent violations of Human Rights, 

lith. To publicly or privately formulate conclusions and 
recommendations; 


12th. To elaborate and publish reports; 


13th. To develop a permanent program of promotion activities 
on knowledge of and respect for Human Rights; 


14th. The others assigned to him by the constitution or the Law. 
The Procurator for the Defense of Human Rights may have 
departmental and local delegates of a permanent character. 


IL — Itcorresponds to the Procurator General of the Republic; 


1st To keep watch for the defense of the family and interests 
of minors and others who are incapable; 


2nd. To provide legal assistance to persons of limited economic 
resources and to represent them judicially in defending their 
individual liberty and labor rights; 


3rd. To appomt, remove, grant leave to, and accept the 
resignations of the Auxiliary Procurators of all the Tribunals of 
the Republic, of Labor Procurators, and of other functionaries 
and employees of their dependencies, 


4th. To exercise the other powers established by law. 


*** 


ETHIOPIA., Constitution of the Democratic Republic of 
Ethiopia, 8 December 1994. (Constitution of the Republic of 
Ethiopia, Addis Ababa, Ethiopia, Government of Ethiopia, 8 
December 1994. 63 p.) 


Preamble 
We, the nations, nationalities and peoples of Ethiopia: 


Strongly committed, in full and free exercise of our right to self- 
determination, to building a political community founded on the 
rule of law and capable of ensuring a lasting peace, guaranteeing 
a democratic order, and advancing our economic and social 


development; 


Firmly convinced that the fulfillment of this objective requires 
full respect of individual and people's fundamental freedoms and 
rights to live together on the basis of equality and without any 
lusous or cultural disccturiniation: 

Further convinced that by continuing to live with our rich and 
proud cultural legacies in territories we have long inhabited, 
have, through continuous interaction on various levels and forms 
of life, built up common interests and have also contributed to 
the emergence of a common outlook; 


Fully cognizant that our common destiny can best be served by 
rectifying historically unjust relationships and by further 
promoting our shared interests; 

Convinced that to live as one economic community is necessary 
in order to create sustainable and mutually supportive conditions 
for ensuring respect for our rights and freedoms, 


Determined to consolidate, as a lasting legacy, the peace, and the 
prospect of a democratic order which our struggles and sacrifices 
have brought about; 
Have therefore ratified, on 8 December 1994, this Constitution 
through representatives we have duly elected for this purpose as 
an instrument that binds us in a mutual commitment to fulfill 
the objectives and the principles set forth above. 
Chapter One. General Provisions 

se © 


Article 6. Citizenship 


1. Any woman or man, either of whose parents is an Ethiopian 
citizen, shall be an Ethiopian citizen. 


2. Foreign citizens can become Ethiopian citizens. 
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3. Specific conditions relating to citizenship shall be 
determined by law. 
Article 7. Gender Reference 


Where the provisions of this Constitution are set out in the 
masculine gender they apply equally to the feminine gender. 


Chapter Two. Fundamental Principles of the Constitution 


**»5 


Article 9. Supremacy of the Constitntion 


1. The Constitution is the supreme law of the land. Any law, 
customary practice, an act of an agency of government or official 
that contravenes the Constitution is invalid. 


2. All citizens, governmental bodies, political parties and 
other associations and their officials are bound by this 
Constitution. They also have the duty to ensure its observance. 


3. No ane can assume or exercise the powers of government 
except in accordance with the provisions of this Constitutian. 


4. All international agreements ratified by Ethiopia are an 
integral part of the laws of the country. 
Article 10. Human and Democratic Rights 


1. Human rights and freedoms are inviolable and inalienable. 
They are inherent in the dignity of human beings 

2. Human and democratic rights of Ethiopian citizens shall be 
respected. 


ses 
Chapter Three. Fundamental Rights and Freedoms 


Article 13. Application and Interpretation 


1. All legislative, executive and judicial organs of the State at 
all levels of government shall have a responsibility and 
obligation to respect and enforce the provisions in this Chapter. 


2. The fundamental rights and liberties contained in this 
Chapter shall be interpreted m conformity with the Universal 
Declaration of Human Rights, international human rights 
covenants, humanitarian conventions and with the principles of 
other relevant international instruments which Ethiopia has 
accepted or ratified. 


Part One. Human Rights 
Article 14. Right to Life, Liberty and the Security of the Person 


Everyone has the mviolable and inalienable right to life, liberty 
and the security of the person. 
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Article 15. Right to Life 


No person shall be deprived of his or ber life except for prive 
crimes defined by law. 


Article 16. Right to the Security of the Person 
All persons have the right to protection from bodily harm. 


+*+% 


Article 25. Right to Equality of Citizens 


All persons are equal before the law and are entitled withort any 
discrimination to the equal protection of the law. The law sEall 


guarantee to all persons equal and effective protection w-thout 
discrimination on grounds of race, colour, sex, langneze, 
religion, political or other opinion, national or social cigin, 
wealth, birth or other status. 


*** 


Article 27. Right to Freedom of Religion, Belief and Opine»: 
wkt 
4. Parents and guardians, on the basis of their beliefs, bh:ve 
the right to provide religious and moral education to teir 
children. 
*** 
Part Two. Democratic Rights 


seh 


Article 32. Freedom of Movement 


l. Every Ethiopian citizen or any other person legaEy in 
Ethiopia has the right to freedom of movement anywhere witain 
the national territory, to choose freely his place of residence 
anywhere in the national territory, and to leave the country. 


2. Every Ethiopian citizen has the right to return t» ais 
country. 


Article 33. Rights of Citizenship 


1. No Ethiopian citizen shall be deprived of his oc ier 
Ethiopian citizenship. Marriage of an Ethiopian male or fomle 
citizen to a foreigner shall not annul Ethiopian citizenship. 


2. Every Ethiopian citizen has the right to the enjoyment >fall 
rights of Ethiopian citizenship prescribed by law and to their 
enforcement by the State. 


3. All Ethiopian citizens have the right to change trer 
citizenship. 


4. Ethiopian citizenship may be conferred upon foreigners in 
accordance with procedures established by law consistent with 
the obligations Ethiopia has assumed under international 
declarations and treaties ratified by Ethiopia. 


Article 34. Marital, Personal and Family Rights 


1. Men and women, who have attained marriageable age as 
defined by law, have the right to marry and to found a family 
without any limitation of race, nationality or religion. They are 
entitled to equal rights as to marriage, during marriage and at its 
dissolution. Laws shall be enacted to protect the interests and 
rights of children at the time of divorce. 


2. Marriage shall be entered into only with the free and full 
consent of the intending spouses. 


3. The family is the natural and fundamental unit of society 
and is entitled to protection by society and the State. 


4. Laws and specific procedures may be enacted recognizing 
the validity of marriage concluded under systems of religious or 
cultural laws. 


5. The Constitution shall not preclude the adjudication of 
personal or family disputes by religious or cultural laws if all 
parties to the dispute agree. The law shall specify the 
procedures. 


Article 35. Rights of Women 
l. Women have the right to equality with men 


enjoyment and protection of rights provided for 
Constitution. 


in the 
by this 


2. Women are entitled to equality with men in marriage as 
prescribed by this Constitution. 


3. In recognition of the history of inequality and 


such measures shall be to enable women to compete and 
participate on the basis of equality with men in political, 
economic and social life, and to gain access to opportunities and 
positions in public and private institutions. 


4. Women have the right to protection by the state from 
harmful customs. Laws, customs and practices that oppress 
women or cause bodily or mental harm to them are prohibited. 


5. (a) Women have the right to maternity leave with full pay. 
The duration of maternity leave shall be determined by law 
taking into account the nature of the work, the health of the 
mother and the welfare of the child and the family. 


(b) Maternity leave may, in accordance with procedures 
prescribed by law, include prenatal leave with full pay. 


6. Women have the right to participate in the formulation of 
national development policies, the execution of projects, and to 
full consultation in the preparation of projects, particularly, 
those affecting the interests of women. 


7. Women have the right to acquire, administer, control, 
transfer and benefit fram property. In particular they have equal 
rights with men with respect to access, use, administration and 
transfer of land. They shall also enjoy equal treatment in the 
inheritance of property. 


8. Women shall have a right to equality in employment, 
promotion, pay, and the entitlement to bequeath pensions. 


9. To prevent harm arising from bearing or giving birth to a 
child and in order to safeguard their health, women have the 
right to information and to means that would enable them to 


Article 36. Rights of Children 
i. Every child has the right: 
(a) To hfe. 

(b) To a name and nationality. 


(c) To know, and be cared for, by his or her parents or legal 
guardians. 


(d) Not to be subject to exploitative labour practices, neither to 
be required nor permitted to perform work which is hazardous or 
harmful to his or her education, health or well-being. 


(e) To be free of corporal punishment or cruel and inhumane 
treatment in schools and other institutions responsible for the 
care of children. 


2. In all actions concerning children undertaken by public and 
private institutions of social welfare, courts of law, 
administrative authorities or legislative bodies, the primary 
consideration shall be the best interests of the child. 


3. Juvenile offenders, juveniles admitted to corrective or 
rehabilitative institutions, juveniles who become wards of the 
State, ar juveniles in public or private orphanages, shall be kept 
separately from adults. 


4. Children born out of wedlock shall have the same status 
and rights as children born of wedlock. 


5. The State shall accord special protection to orphans and 
shall encourage the establishment of special institutions to 


promote their adoption. It shall also support institutions that 
provide for their welfare, upbringing and education. 


keg 
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Article 40. The Right to Property 


1. Every Ethiopian citizen has the right to the ownership of 
private property. This right shall include the right to acquire, to 
use and to dispose of such property by means of sale or bequest 
ar by other means of transfer subject to limitations prescribed by 
law in the public interest and in a manner compatible with the 
rights of other citizens. 


2. "Private property," for the purpose of this Article, shall 
mean any tangible or intangible product produced by the labour, 
creativity, enterprise or capital of an individual citizen, or 
association of citizens, which enjoy juridical personality under 
the law, or, in appropriate circumstances, by communities 
specifically empowered by the law to own property in common. 


3. The right to ownership of rural and urban land, as well as 
of all natural resources, is exclusively vested in the State and in 
the peoples of Ethiopia. Land is a common property of the 
nations, nationalities and peoples of Ethiopia and shall not be 
subject to sale or to other means of transfer. 


4. Any Ethiopian who wants to eam a living by farming has a 
right, which shall not be alienated, to obtam, without payment, 
the use of land. The implementation of this provision shall be 
gpecified by law. 


5. Ethiopian pastoralists have a right to free land for grazing 
and cultivation as well as a right not to be displaced from their 
own lands. 


6. Without prejudice to the right of nations, nationalities, and 
peoples to own land, government may grant use of land to 


private investors on the basis of payment arrangements 
established by law. 


7. Every Ethiopian shall have the full right to the immovable 
property he builds on the land and to the improvements he 
brings about on the land by his labor or capital. This right shall 
include the right to alienate, to bequeath, and where right of use 
expires, to remove his property, transfer his title, or claim 
compensation for it. Particulars shall be determined by law. 


8. Government has the power to expropriate, in the public 
interest, private property. In all such cases, government shall 
pay compensation in advance commensurate to the value of the 
expropriated property. 

Article 41. Economic, Social and Cultural Rights 


]l. Every Ethiopian citizen has the right to engage freely in 
economic activity and to pursue a livelihood anywhere in the 
national territory. 


2. Every Ethiopian citizen has the right to choose his or her 
means of livelihood, occupation and profession. 


3. Every Ethiopian citizen has the right to equal access to 
publicly funded social services. 
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4. The State has the obligation to allocate increasing rescurces 
to provide public health, education and other social services. 


5. The State shall allocate, within available means, rescurces 
to provide rehabilitation and assistance to the physically and 
mentally disabled, the aged, and to children who are left without 
parents or guardians. 


6. The State shall pursue policies which aim to expard job 


7. The State shall undertake all measures necessa to 
increase opportunities for citizens to find gainful employment. 


8. Farmers and pastoralists have the right to receive fair 5rices 
for their products that would lead to improvement in their 
conditions of life and to enable them to obtain an equitable saare 
of the national wealth commensurate with their contritution. 
This objective shall guide the State in the formulation of pc licies 
of economic and social development and projects. 


9. The State has the responsibility to protect and preserve 
historical and cultural legacies, and to contribute t» the 
promotion of the arts and sports. 


Article 42. Rights of Labour 


1. (a) Factory and service workers, peasant farmers, ann 
labourers, other rural workers and government employees under 
a certain level of responsibility, have the right to form 
associations to protect and improve their conditions and 
economic well-being. This right includes the right to form trade 
unions and other associations to bargain collectively with 
employers or other organizations that affect their interests. 


(b) Categories of persons referred to in paragraph (a) cf this 
sub-Article have the right to express grievances. This right 
includes the right to strike. 


(c) Government employees who enjoy the rights provided 
under (a) of this Sub-Article shall be determined by Jaw. 


(d) Women workers have the right to equal pay for comparable 
work. 


2. Labour has the right to reasonable limitation of working 
hours, to rest, to leisure, to periodic holidays with pav, to 
remuneration for public holidays as well as to a healthy ard safe 
work environment. 

3. Without derogating from the rights recognized unde- sub- 
Article 1 of this Article, laws shall be enacted to establish 


procedures for the formation of such associations and unions and 
for the regulation of the bargaining process. 


Article 43. The Right to Development 


l. The peoples of Ethiopia as a whole, and each ration, 


nationality, and people have the right to improved living 
standards and to sustainable development. 

2. All persons have the right to participate in national 
development and, in particular, to be consulted in respect to 
policies and projects affecting their community. 


3. All international agreements to which Ethiopia is a party or 
relations that Ethiopia establishes and conducts with foreign 
countries shall ensure the countrys right to sustainable 


development. 

4. The aim of development policies and programmes shall be 
to enhance the capacity of citizens for development and to meet 
their basic needs. 

Article 44. Environmental Rights 


1. All persons have the right to a clean and healthy 
environment. 

2. All persons who have been displaced or whose livelihoods 
have been adversely affected as a result of State programmes 


have the right to commensurate monetary or alternative means of 
compensation, including relocation with adequate State 
assistance. 


see 


Chapter Nine. Structure and Powers of the Courts 


Article 78, Independence of the Judiciary 
1. An independent Judiciary is hereby established. 
+$% 


Article 82. Structure of the Council of Constitutional Inquiry 
l. The Constitution hereby establishes the Council of 
2. The Council of Constitutional Inquiry shall have eleven 
members. Its membership comprises: 

(a) The Chief Justice of the Federal Supreme Court who shall 
serve as its President. 

(b) The Vice-Chief Justice of the Federal Supreme Court who 
shall serve as its vice President. 


(c) Six legal experts who shall be appointed by the President of 
the Republic on nominations submitted by tbe Council of 
Peoples Representatives on the basis of their professional 
excellence and moral standing. 


(d) Three persons designated by the Federal Council among its 
members. 


3. The Council of Constitutional Inquiry shall establish 
of its responsibilities. 


Article 83. Constitutional Interpretation 


1. All constitutional disputes shall be decided by the Federal 
Council. 


2. The Federal Council shall decide within thirty days after 
the Constitutional Court has submitted any dispute to it. 


Article 84. Powers and Functions of the Council of 
Constitutional Inquiry 


l. The Council of Constitutional Inquiry, shall have judicial 
powers. However, only when its decisions are confirmed by the 
Federal Council shall they become final. 


2. The Council of Constitutional Inquiry, after examining 
claims submitted to it by a court or a party to a dispute relating 
to the contravention of this Constitution by Federal laws or State 
laws, shall submit its finding to the Federal Council for a final 
decision. 


3. The Council of Constitutional Inquiry shall draft procedures 
and it shall submit the draft to the Federal Council for approval. 


4. When issues of constitutional interpretation arise in other 
courts the Council of Constitutional Inquiry shall follow the 
following procedures: 

(a) Ifit finds no reason for constitutional interpretation it shall 
remand the case to the competent court. However, a party not 
satisfied with the order issued by the Council of Constitutional 
Inquiry may appeal to the Federal Council. 

(b) If it finds a reason for constitutional interpretation, it shall 
decide the case and submit its decision to the Federal Council 
for final determination. 

Chapter Ten. National Policy Directives 

Article 85. Objective 

l. Public authorities shall be guided by the directive 
principles and objectives contained in this Chapter in the 
implementation of this Constitution, other laws and public 
policies. 


2. The term "government" in this chapter shall mean, 
according to the cantext, the Federal State or a member State. 


t k e 
Article 89. Economic Objectives 


l. Government shall have the duty to formulate policy so that 
all Ethiopians shall benefit without discrimination from the 
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country's legacy of natural and intellectual resources. 


2. Government shall have the duty to ensure that all 
Ethiopi it liscrimination. shall | i . 
to improve their economic conditions and to benefit from the 
equal distribution of wealth. 


3. Government shall take measures to provide protection 
against natural and man made disasters, and, in the event of 
disasters, it shall provide timely assistance to the victims. 


4. Government shall provide special assistance to nations, 
nationalities, and peoples least advantaged in economic and 
social development. 


5. Government shall have the duty to hold, on behalf of the 
peoples of Bthiopia, land and other natural resources m order to 


deploy them for their common good and development. 


6. Government shall promote, at all levels, the participation of 
peoples in the formulation of national development policies and 
programmes. Government shall have the duty to support the 
initiatives of peoples in their development. 


7. Government shall ensure the participation of women on an 
equal basis with men in all programmes and projects of social 
and economic development. 

8. Government shall endeavour to protect and promote the 


health, welfare and living standards of the working population of 
the country. 


Article 90. Social Objectives 


l. To the extent the country's resources permit, policies shall 
aim to provide all Ethiopians access to public health and 
education, clean water, housing, food and social security. 

2. Education, public and private, shall be provided in a 
manner that is free from any political partisanship, religious 
influence or cultural prejudice. 


ees 


Article 92. Environmental Objectives 


l. Government shall have the duty to ensure that all 
Ethiopians live in a clean and a healthy environment. 

2. The design and implementation of programmes and projects 
of development shall not damage or destroy the environment. 

3. People have the right to full consultation and to the 
expression of views in the planning and implementation of 
environmental policies and projects that affect them directly. 


4. Government and citizens shall have the duty to protect the 
environment. 


304 Appendix — 100 - Finland 


“ee 


Article 103. Population Census Commission 


1. There shall be established a National Census Comm. szion 
that shall conduct a population census periodically. 


2. Members of the National Census Commission shal be 
appointed by the Council of Peoples Representatives on the 
nomination of the Prime Minister. 


3. The National Census Commission shall have a Seccetary 
General and a professional and support staff. 


4. The annual budget of the National Census Comnrszion 
shall be submitted for approval to the Council of Peoples 
Representatives. 

5. A national population census shall be conducted every ten 
years. The Federal Council shall determine the boundarzez of 
electoral districts an the basis of the census results and a study 
submitted to the Council by the National Election Board. The 
National Census Commission is responsible to the Counzi. of 
Peoples’ Representative and shall submit periodic reports t the 
Council on the progress of its work. 


**.v 


FINLAND. Law No. 969 of 17 July 1995 amending the 

Constitution of Finland. i Jörfattningssamling, Mos. 

969-980, 21 July 1995, pp. 2331-2334, as translated in 

Constitutions of the Countries of the World, Release 29-5, 

August 1996, pp. x-xix.) 

Section 1 

Finland is a sovereign Republic, the Constitution of which shall 
the inviolability of human dignity and the fre:com 

and rights of the individual as well as promoting justice in 

society. 


The democratic Constitution of Finland is confirmed im -his 
Constitution Act and m other Constitutional Acts of Parliament. 


“6 © 
Section 5 
All persons shall be equal before the law. 
No one shall, without acceptable grounds, be afforded a diffesent 
statute on account of sex, age, origin, language, religon, 


conviction, opinion, state of health, disability or any other reason 
related to the person. 


Children shall be treated equally as individuals and shall be 
permitted to influence matters affecting them according to their 
degree of matunty. 


Equality of the sexes shall be promoted in social activities and 
in working life, particularly in the determination of 


Section 7 


Finnish citizens and aliens lawfully resident in Finland shall 
have the right to move freely within the country and to choose 
their place of residence. 


Everyone shall have the right to leave the country. Necessary 
restrictions on this right may be prescribed by Act of Parliament 
in order to ensure legal proceedings or the enforcement of a 
penalty or to secure performance of the obligation to defend the 


country. 


Finnish citizens shall not be prevented from returning to the 
country, nor shall they be expelled from the country or 
extradited or transported to another country against their will. 


Provisions on the right of aliens to enter Finland and to reside in 
the country shall be prescribed by Act of Parliament. No alien 
may be expelled, extradited or returned if, on account of this, he 
risks the death penalty, torture or other degrading treatment. 


+++ 


Section 8 


The private life, honour and home of every person shall be 
secured. More detailed provisions on the protection of personal 
data shall be prescribed by Act of Parliament. 


The secrecy of correspondence and of telephone and other 
confidential communications shall be inviolable. 


Measures impinging on the sphere of the home which are 
necessary for the protection of fundamental rights or the 
detection of crime may be prescribed by Act of Parliament. 
Necessary restrictions on the secrecy of commmnications may 
also be provided by Act of Parliament in the investigation of 
offences which endanger the security of society or of the 
individual or which disturb domestic peace, in legal proceedings 
and security checks as well as during deprivation of liberty. 


+ $ $ 
Section 11 


Every Finnish citizen who has reached the age of eighteen years 
shall have the right to vote in national elections and referenda. 


Separate constitutional provisions shall govern eligibility in 
national elections. 


Provided that he has reached the age of eighteen years, every 
Finnish citizen and every alien residing permanently in Finland 
shall have the right to vote in local elections and in local 
referenda in the manner prescribed by Act of Parliament. 
Provisions on the right to participate in local government in 
other ways shall be prescribed by Act of Parliament. 

It shall be the task of the public authorities to promote the 
opportunities of the individual to participate in the activities of 
Society and to influence decision-making affecting him. 


Sectlon 12 


Everyone shall have the right to life and personal hberty, 
physical integrity and security of person. 


No one shall be sentenced to death, tortured or otherwise treated 
in a degrading manner. 


There shall be no interference in personal integrity, nar shall 
anyone be deprived of his liberty in an arbitrary manner and 
without grounds prescribed by Act of Parliament. All penalties 
entailing deprivation of liberty shall be imposed by a court of 
law. The lawfulness of other forms of deprivation of liberty may 
be submitted to judicial review. The rights of persons who have 
been deprived [of] their liberty shall be secured by Act of 
Parliament. 


Section 13 


Everyone shall have [the] right to primary education free of 
charge. Provisions on compulsory education shall be prescribed 
by Act of Parliament. 

In & manner more precisely prescribed by Act of Parliament, 
public authorities shall secure for everyone an equal opportunity 
to obtain education other than primary education which accords 
with their abilities and special needs and to develop themselves 
without hindrance due to lack of means. 


The freedom of science, the arts and higher education shall be 
guaranteed. 


see 
Section 14a 


Everyone shall be responsible for the natural world and for its 
diversity, for the environment and for the cultural heritage. 


Public authorities shall strive to ensure for everyone the right to 
a healthy environment as well as the opportunity to influence 
decision-making conceming his living environment. 


* »* 
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Section 15 


Everyane shall have the lawful right to procure a living through 
the work, occupation or trade of his choice. Public authorities 
shall ensure the protection of labour. 


Public authorities shall promote employment and shall strive to 
secure the right to work for everyone. Provisions on the right to 
vocational training shall be prescribed by Act of Parliament. 


No one shali be dismissed from work without grounds 
prescribed by Act of Parliament. 


xe & 
Section 15a 


Everyone who is unable to procure the security required for a 
dignified life shall have the right to necessary subsistence and 
care. 


The right to security of basic livelihood at times of 
unemployment, illness, inability to work and old age as well as 
on account of childbirth and loss of provider shall be guaranteed 
to everyone by Act of Parhament. 


Public authorities shall, in tbe manner stipulated in greater 
detail by Act of Parliament, secure for everyone social 
welfare and health services and shall promote the health of the 
population. Public authorities shall also support the abilities of 
families and others charged with the care of children to provide 
It shall be the task of public authorities to promote the right of 
everyone to a dwelling and to support the efforts of persons. to 
provide their own housing. 


Section 16a 


Public authorities shall secure the implementation of 
fundamental rights and of international human rights. 


Temporary exceptions to fundamental rights which are 
consistent with Finland’s international human rights obligations 
and of a character necessary during an armed attack on Finland 
as well as under exceptional circumstances threatening the life 
of the nation and lawfully comparable in gravity to an armed 
attack may be prescribed by Act of Parliament. 


Section 46(1) 


The Chancellor of Justice shall oversee that public authorities 
and officials in the performance of their duties as well as the 
employees of public corporations and other persons performing 
public functions comply with the law and fulfill their obligations 
in such a manner that no person's lawful rights are 
infringed. In the performance of his duties the Chancellor of 
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Justice shall also supervise the implementation of fundamental 
rights and international human rights. 


exe 


Section 49 


During a regular parliamentary session a Parliam=rtary 
Ombudsman shall be elected to serve for a term of four yeacs at 
a time. The person elected shall be someone distinguishzc for 
his knowledge . . . of the law. The election shall be perfar-ned 
according to the procedure provided for the election cf the 
Speaker of Parliament. The same provisions regarding elsction 
procedure and term of office shall apply to the Assistant 
Parliamentary Ombudsman, who shall be elected to deputy, who 
shall attend to the duties of the Assistant Ombudsman wher the 
latter is prevented from doing so. If the Ombudsman des or 
resigns from office before the end of his term, Parliamen. may 
elect a new Ombudsman for the remainder of the term. 


Pursuant to the instructions compiled for him by Parliamert, the 
task of the Parliamentary Ombudsman shall be to oversec shat 
the courts of justice and other public authorities as well as 
public officials in the performance of their duties, the emplorees 
of public corporations and other persons performing public 
functions comply with the law and fulfill their obligations. In 
the performance of his duties the Parliamentary Ombudsman 
shall also supervise the implementation of fundamental -ights 


GEORGIA. The Constitution of Georgia, 24 August $595. 
(Russian and the Republics Legal Material. Georgia, Release 
34, January 1997, pp. 1-35.) 


The citizens of Georgia, whose unshakuble will is the 
establishment of a democratic social order, of ecorumic 


tradition of Georgian national statehood and by the fundanratal 
principles of the Constitution of Georgia of 1921, proclair the 
present Constitution. 


*»* xm 


Article 7. Georgia recognizes and observes generally 
recognized rights and freedoms of the person as paramoun: and 
supreme human values. The people and the state, in exercising 
power, are bound by these rights and freedoms, which cons ifute 
directly effective law. 


ee © 


Chapter 2. Citizenship of Georgia, Fundamental Rights and 
Freedoms of the Person 


Article 12. uu qM NERA ae edn 
birth or through naturalizati 


(2) A citizen of Georgia may not simultaneously be a citizen of 
another state. 


(3) The manner of acquisition and loss of citizenship of 
Georgia is determined by an organic law. 

Article 13. (1) Georgia extends its protection to its citizens 
irrespective of the place where they find themselves. 


(2) Deprivation of citizenship is not allowed. 
(3) Expulsion of a citizen of Georgia from Georgia is not 
allowed. 


(4) Extradition of a citizen of Georgia to another state is not 
allowed, except in cases provided by international treaties. A 
decision to extradite a citizen may be appealed in court. 


Article 14. All persons are free and equal before the law from 
birth, irrespective of race, skin, language, gender, religion, 
political and other views, nationality, ethnicity, social status, 
origin, property or social rank, or residence. 


Article 15. (1) Life is the inviolable right of the individual 
and is protected by law. 


(2) Capital punishment, as an exceptional measure of 
punishment, and until its complete abolition, may be provided 
by an organic law for the commission for especially serious 
crimes against life. The right to impose this penalty belongs 
only to the Supreme Court of Georgia. 

Article 16. Everybody has the right to the free development of 
his personality. 

Article 17. (1) A person's honor and dignity are inviolable. 
(2) Torture of a person is forbidden, as well as treatment or 


punishment which is inhuman, cruel, or degrading a person's 
honor and dignity. 


»*5 


Article 22. (1) Everybody who is lawfully in Georgia has the 
right to move about freely throughout the whole country and to 
choose freely a place of residence. 


(2) Everybody who is lawfully in Georgia may freely leave 
Georgia. A citizen of Georgia is entitled to enter Georgia freely. 


(3) A restriction of the rights indicated in points (1) and (2) is 
allowed only in accordance with the law, m order to safeguard 
state and public security, necessary for the existence of a 


democratic society, the protection of health, and the prevention 
of crime, or the administration of justice. 


se ox 


Article 27. The state has the right to establish restrictions on 
the political activities of foreigners and persons without 
citizenship. 


»»xx 
Article 30. (1) Labor is free. 


(2) The state is obliged to promote the development of free 
enterprise and competition. Monopolies are forbidden, except in 
the cases provided by law. The rights of consumers are 
protected by law. 


(3) The state protects the rights of Georgian citizens abroad in 
accordance with international labor conventions. 


(4) The protection of labor rights, fair wages, safe and healthy 
labor conditions, and labor conditions for minors and women are 
regulated by law. 
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Article 35. (1) Everybody is entitled to receive education and 
to choose its form. 


(2) The state ensures that educational programs satisfy 
international rules and standards. 


(3) Preschool education is guaranteed by the state. Primary 
education is compulsory. Basic education is ensured at the 
‘expense of the state. The citizens are entitled to receive, in the 
manner defmed by law and within established limits, secondary, 
professional and higher education without charge in state 
educational institutions. 


(4) The state supports educational institutions in the manner 
defined by law. 


Article 36. (1) Marriage, as a free union, is based on the 
equal rights of the spouses. 


(2) The state promotes the welfare of the family. 

(3) The rights of mother and child are protected by law. 
Article 37. (1) Everybody is entitled to make use of health 
insurance as an accessible means of medical aid. Under certain 
conditions, free medical aid is provided in the manner defined 
by law. 


(2) The state supervises all public health organizations and the 
production of medicines and the trade therein. 
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(3) Everybody is entitled to live in a harmless and healthy 
environment &nd to make use of the natural and cultural 
environment. Everybody is obliged to protect the natural and 
cultural environment. 


(4) The state ensures the protection of the environment and a 
rational use of nature in order to create an environment which 
does not harm human health, in accordance with the ecological 
and economic interests of society and in the interests of the 


present and future generatians. 


(5) Man is entitled to receive full objective and timely 
information concerning the state of the environment where he 
lives and of his working conditions. 


Article 38. (1) The citizens of Georgia have equal rights in 
social, economic, cultural and political life, irrespective cf their 
language, nationality, ethnicity, or religion. In accordance with 
generally recognized principles of international law they are 
entitled to develop freely, without any discrimination or 
interference whatsoever, their own culture and to use their 
native language in private life and in public. 


(2) In accordance with generally recognized principles and 
norms of international law the exercise of the rights of 


minorities should not contradict the sovereignty, the state 
structure, fhe territorial integrity and political independence of 
Georgia. 

Article 39. The Constitution of Georgia does not denv other 
generally recognized rights, freedoms and guarantees of the 
person and the citizen, which have not been mentioned in the 
Constitution but which directly derive from its principles. 


ess 


Article 42. (1) Everybody has the right to address the court 
for the protection of his rights and freedoms. 


+++ 


Article 43. (1) Supervision over the protection for the rights 
and freedoms of the person is exercised on the territory of 
Georgia by the People's Defender of Georgia, to be elected for a 
term of five years by a majority of all the members of the 
Parliament of Georgia. 


(2) The Peoples Defender has the right to bring to light 
instances of violations of rights and freedoms of the person, and 


to inform the appropriate agencies and persons accordingly. 
Creating obstacles to the activity of the People's Defender is 


punished by law. 


(3) The powers of the People's Defender of Georgia are defined 
by an organic law. 


Article 44. (1) Everybody living in Georgia is obliged to 
carry out the demands of the Constitution and the legislation of 
Georgia. 
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(2) The exercise of rights and freedoms should not viola:e the 
rights and freedoms of other persons. 


\ 
Article 45. The fundamental rights and freedoms indicated by 
the Constitution extend also, taking account of their contexts, to 
"uridical 


Article 46. (1) During the state of emergency or the shte of 
war, the President of Georgia has the right to restrict the -izhts 
and freedoms enumerated in Articles 18, 20, 21, 22, 25, 32, 33, 
and 41 for the whole country or a part of it. The President of 
Georgia is obliged to submit this decision within 48 hou-s for 
confirmation to Parliament. 


(2) After the introduction of the state of emergency or the state 
of war, elections for the Presidency, Parliament, and o-her 
representative agencies of Georgia will take place after the 
lifting of these states. 


Article 47. (1) Foreign citizens and persons  w-thout 
citizenship, living in Georgia, enjoy the same rights and euties 
as citizens of Georgia, except in cases provided br the 
Constitution or by law. 


(2) Georgia grants asylum to foreigners and persons w-thout 
citizenship, in accordance with generally recognized norma of 
international law and in the manner established by law. 


(3) The extradition to another state of refugees persecuted for 
political convictions, or for an act which according t» the 
legislation of Georgia is not regarded as a crime, is forbidder. 


*»»* 


GHANA. National Population Policy, 1994. (Nadonal 
Population Policy [Revised Edition, 1994], Accra, Ghana, 
National Population Council, 1994. 56 p.) 


Preface 


The Govemment of Ghana issued a definitive policy on 
population in March 1969. This document, entitled "Popu aon 
Population Policy," not only defined Government's policy on 
population but also affirmed Government's commitment to adopt 
and implement appropriate strategies and programmes to 

manage population resources in a manner consistent with 
e ach ultimate objective of accelerating the pace of 
economic modernisation and improving the quality of lfe of 
Ghanaians. 


Some twenty-five years after this policy was first promulsated, 
the country’s rate of population growth still remains ıt an 
unacceptably high level, and the population factor continres to 


The reasons for this are complex and diverse. It has therefore 
become imperative that policy makers take a critical look at the 
vice ee 
institute measures or programmes to correct 

ee qa cei ee ee a 
the basic principles and goals which the earlier population 
policy set out to achieve. 


Another important rationale for undertaking the revision of the 
1969 document is the emergence of new concerns which 
attracted very little or no attention in the past either because 
some, such as Human Immunodeficiency Virus (HIV) and 
Acquired Immunodeficiency Syndrome (AIDS) were then not 


known or others, such as teenage pregnancy, pollution, 
degradation of the environment and dmg abuse were not 


perceived as serious societal problems. 


This revised population policy is m many ways a remarkable 
document, principally because it presents an innovative 
experiment in grassroots participation in policy formulation. 
The main tenets, principles, strategies and programmes 
enunciated in this document emerged through debates, 
discussions and consultations with a wide spectrum of 
institutions and individual Ghanaians from all walks of life and 
from every part of the country. 


The Policy represents therefore the collective will of the people 
and the expression of their determination and commitment to the 
principle that a well-managed population resource is a 
fundamental requirement for sustainable development. 


The progress and prosperity of our country and of future 
generations therefore depend to a great extent on how we as a 
people dedicate ourselves to the achievement of the objectives 
and goals enunciated in this policy. 


J therefore urge every citizen,- and all the institutions and 
agencies, both Governmental and non-Governmental, which are 
involved in the implementation of this policy to work 
collectively together to ensure that the nation attains the targets 
specified in the policy document. 

On my own behalf and that of my Government, I pledge our 
wholehearted support and commitment to the principles, goals 
and objectives of the revised National Population Policy. 

It 1s my privilege and honour to recommend this revised Policy 
to the people of Ghana. 


kek 
4.0 National Population Policy Goals, Objectives and Targets 


4.1 The 1969 Population Policy in Retrospect 


After more than two decades of the 1969 Population Policy, the 
limited evidence available suggests that Ghana's population 
programme has made only modest gains. One major long-term 
objective was to reduce the population growth rate from nearly 3 


per cent in 1969 to 1.7 per cent by the year 2000. In 1993, only 
seven years to the target date, the rate of growth 1s still around 
3.0 per cent, and the results of the 1993 GDHS show only a 
moderate decline of the TFR to 5.5. 


Several factors account for the poor performance of the 1969 
policy. The absence of a wellarticulated and co-ordinated 
institutional machinery to translate policy objectives into 
programmable action plans has been identified as one of the 
most serious constraints to the success of the 1969 policy. 


Other factors are inadequate knowledge about population and 
development interrelationships, inadequate funding and the 
absence of community participation and support at the grassroots 
level. 


42 Population Policy Goals 
The following are the goals of the revised population policy: 


42.1 A national population policy and programme are to be 
developed as organic parts of social and economic planning and 
development activity. Programmes are to be formulated through 
the collaborative participation of national, regional and district 
entities, both public and private, and representatives of all 
relevant professions, agencies, institutions and organisations. 


422 Measures will be taken to improve the standards of 
living and the quality of life of the people. To this end, policies 
will be pursued to alleviate mass poverty among the people and 
enhance the welfare of the population at large. 


4.2.3 The vigorous pursuit of programmes to reduce further the 
very high rates of morbidity and mortality and the promotion of 
reproductive and sexual health generally for all including 
adolescents will be an important aspect of population policy and 
programmes. 


42.4 Recognizing the crucial importance of a wide 
understanding of the deleterious effects of unlimited population 
growth and the means by which couples can safely and 
effectively control their fertility, Government will vigorously 
promote as well as encourage others to undertake programmes to 
provide information, advice and assistance to couples wishing to 
space or limit their reproduction. These programmes will be 
voluntary rather than coercive. 


4.2.5 Steps will be taken to promote the health and welfare of 


42.6 Measures will be instituted by Government in 
collaboration with traditional authorities and other interested 
organisations or institutions to enhance the status of women in 
society. This will be done through a wide range of measures 
such as the elimination of all discrimmatory laws and cultural 
practices which are inimical to the general well-being and self- 
esteem of women; to promote wider productive and gainful 
employment for women; to increase the proportion of females 
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entering and completing at least senior secondary school, to 
develop a wider range of non-domestic roles for women; and to 
examine the structure of Government conditions of employment 
and if necessary change them in such ways as to minimize their 
pro-natalist effects. 

42.7 Government will adopt policies and establish 
programmes to guide the spatial distribution of population in the 
interest of development. Such policies will in part be geared 
towards a more even distribution of population between urban 
and rural and within urban and rural areas. 


42.8 Govemment will adopt policies and embark upon 
programmes to ensure the best possible parental maintenance 
and care of children. This will involve programmes to improve 
the education, health, and income-earning capacity of parents, 
especially mothers. Legislation and other measures will also be 
adopted to prevent all forms of child abuse and eliminate socio- 
cultural practices which are particularly harmful to the girl 
child. 


42.9 Policies will be adopted to ensure the adequate upkeep 
and full integration of the aged and persons with disabilities into 
the society and facilitate the adoption of children. For persons 
with disabilities, the policies will spell out ways of creating 
opportunities for them to contribute their quota towards national 
development and thereby enhance their chances of leading 
normal lives. To this end the Community Based Rehabilitation 
(CBR) concept evolved by the World Health Organization 
(WHO) will be vigorously propagated and implemented. 
Appropriate policy environment will also be created to enable 
the aged [to] feel secure and useful in society. 


42.10 The Government will institute a land classification 
scheme to delineate vulnerable environments for protection. 
Land management policies which will facilitate sustainable 
economic growth based on [a] new assessment of carrying 
capacity as well as development and promotion of technologies 
to protect the environmental resources of the country will also be 
pursued. The Ghana Environmental Action Plan of 1990 which 
includes Environmental Impact Assessment would be vigorously 
implemented. In view of the immense benefits that can be 
derived from solar energy, appropriate research will be 
conducted into its extensive utilisation wherever possible. 


42.1] Government and Parliament will amend or repeal 
those laws that are inimical to the policy as well as promulgate 
or amend favourable ones so as to strengthen their effectiveness 
in assisting the implementation of the policy. 


4.2.12 Measures will be taken to promote the equality of all 
citizens under the law and create equal opportunities for all 
under the law. 


4.2.13 Measures will be taken to strengthen the institutional 
capabilities of the National Population Council and the National 
Development Planning Commission to promote integrated 
population and development planning and programming at 
national, regional and district levels. 
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42.14 Government will continue to establish and mairtain 
regular contact with the development and managemen: of 
population programmes throughout the world through inters-fied 
relationships with international public and private organizations 
concemed with population issues. 


43 Population Policy Objectives 


In pursuit of the above goals, the Population Policy for Ghana 
shall adopt the following objectives: 


4.3.1 To ensure that population issues are systema ically 
integrated in all aspects of development planning and acti~izy at 
all levels of the administrative structure. 


4.3.2. To enhance integrated rural and urban developmsrt in 
order to improve living conditions, particularly in the- rural 
areas, and to moderate and re-orient inter-regional as we] as 
rural-urban migration, including the establishment of growth 
centres. Programmes to alleviate poverty both in the rural and 
urban areas would be vigorously pursued. 


4.3.3 To regularly improve the demographic data bas ie., 
data collection, processing, analysis, projections and resea-ca on 
population and development. The resulting data base vill be 
used in social and economic planning and in pcli-ies, 
programmes and project formulation. 


4.3.4 To promote, clanfy and sharpen the awareness and 
understanding among opinion leaders and the public at large of 
population issues and the implications of rapid popsletion 
growth. 


4.3.5 To provide the population with the necessary information 
and education on the value of a small family size specifically, 
and sexual and reproductive health in general. 


4.3.6 To ensure accessibility to, and affordability of, “amily 
planning means and services for all couples and individcais to 
enable them [to] regulate their fertility. 


4.3.7 To educate the youth on population matters which 
directly affect them such as sexual relationships, fer-iltty 
regulation, adolescent health, marriage and child bearmg, in 
order to guide them towards responsible parenthood and small 
family sizes. 

4.3.8 To provide fertility thet will 


management programmes 
respond to the needs of sterile and sub-fertile couples to achieve 
satisfactory self-fulfilment. 


4.3.9 To educate the general population on the need to 
conserve the environment as well as promote envirornzntal 
quality. 

4.3.10 To promote sound social welfare programmes that 


would take care of the special needs of the youth, the aged, 
persons with disabilities and other vulnerable groups. 


4.3.11 To develop programmes aimed at the empowerment of 
women to increase their participation in the modern sector, 


4.3.12 To integrate family planning services into maternal and 
child health care services so as to reduce infant, child and 


maternal morbidity and mortality. 


4.3.13 To educate the general population about the causes, 
consequences and prevention of HIV/AIDS and other sexually 


4.3.14 To ensure that the Law Reform Commission, 
Parliament and other law-making agencies are well sensitized on 
population issues so that the law will serve as an effective 
instrument for promoting the objectives of the Population Policy. 


4.3.15 To achieve a more even distribution of the population 
between rural and urban areas, and to monitor international 
migration. 

4.3.16 To stem the "brain-drain" of professionals and other 
skilled people leaving the country. 


4.4 Population Policy Targets 
The main targets for the population policy are: 


4.4.1 To reduce the total fertility rate (ic, the number of 
children à woman is likely to have during her reproductive 
years) from 5.5 to 5.0 by the year 2000, 4.0 by 2010 and 3.0 by 
2020. The policy will accordingly aim at achieving a 
Contraceptive Prevalence Rate (CPR) of 15 per cent for modern 
methods by the year 2000, 28 per cent by 2010 and 50 per cent 
by 2020. 


4.4.2 To reduce the present annual population growth rate of 
about 3 per cent to 1.5 per cent by 2020. 


4.4.3 To reduce the proportion of women who marry before the 
age of 18 years by 50 per cent by the year 2000 and by 80 per 
cent by the year 2020. 


4.4.4 To reduce the proportion of women below 20 years and 
above 34 years having births to 50 per cent by the year 2010 and 
to 80 per cent by 2020. 


4.4.5 To increase the coverage of supervised deliveries to 80 
per cent of all expected deliveries by 2010. 


4.4.6 To achieve minimum birth spacing of at least two years 
for all birth intervals by the year 2020. 


4.4.7 To increase the proportion of 15 - 19 year old female[s] 
with secondary and more education to 50 per cent by the year 
2005 and to 80 per cent by 2020. 


4.4.8 To achieve full immunization for 80 per cent of infants 
(0-11 months) by the year 2020. 


4.4.9 To reduce the infant mortality rate from its current level 
of about 66 infant deaths per 1,000 live births to 44 in 2005 and 
to 22 in 2020. 


4.4.10 To reduce the maternal mortality rate from its estimated 
current level of about 220 maternal deaths per 100,000 live 
births by 75 per cent by the year 2020. 


4.4.11 To increase life of the population from its 
current level of about 58 years to 65 years by the year 2010 and 
to 70 years by 2020. 


4.4.12 To make family planning services available, accessible 
and affordable to at least half of all adults by the year 2020. 


50 Implementation Strategies 


Efforts shall be made to ensure the integration of population 
variables in all aspects of national development planning and 
programmes within the context of the national decentralization 

policy. In order to realise the goals, objectives and targets set by 
the Policy the following implementation strategies shall be 
pursued. 


5.1 Maternal and Child Health MACH) 


The main thrust of strategies in the area of MCH will be to 
reduce the high infant, childhood and maternal morbidity and 
mortality rates, especially in the rural and sub-urban areas, using 
the most cost-effective strategies within the context of the 
Primary Health Care programme. 


5.1.1 Safe motherhood programmes will be expanded and 
implemented to help reduce the incidence of high risk births 
which occur below the age of 20 years, over the age of 35 years, 
at intervals less than two years and among women who have 
already had four or more births. 


5.1.2 Government shall accelerate immunization, oral 
rehydration therapy, birth spacing, breastfeeding and other child 
survival strategies in collaboration with the private sector, 
NGOs and donor agencies. 


5.1.3 Infant/Child and maternal morbidity and mortality are 
related to the mothers level of education and other socio- 
economic factors such as income levels. Government shall 
intensify efforts to raise the educational level of females through 
both formal and non-formal means and the economic status of 


women through viable schemes and integrated programmes. 


5.1.4 MCH policies and programmes will be implemented as 


integral parts of a broad-based strategy of promoting 
reproductive and sexual health of all including adolescents. 
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5.2 Family Planning and Fertility Regulation 


A wide gap exists between the high knowledge of family 
planning and low contraceptive practice as revealed by both the 
Ghana Fertility Survey of 1970-80 and the 1988/1993 Ghana 
Demographic and Health Surveys. Current maternal and child 
health activities shall be expanded to provide much wider 
availability of family planning services. In addition to 
Government efforts, the capability of private participating 
agencies and community-based family planning activities shall 
be improved and expanded. 


52.1 In view of the current low mean age of 18 years at first 
marriage for females, national programmes, especially through 
education, shall aim at raising the age at first marriage to at 
least 20 years. 


5.2.2 Government shall ensure the availability and 
accessibility of family planning services to all who seek such 
services at affordable prices and on a voluntary basis 


5.2.3 Family planning services shall continue to include 
services to sterile and sub-fertile couples as well as individuals 
who wish to have children to achieve self-fulfilment. 


5.2.4 Family Planning Programmes shall make available a 
variety of methods of fertility regulation to ensure free and 
conscious choice by all. The activities of family planning clinics 
and commercial distribution outlets shall be intensified at 


5.2.5 Special attention shall be paid to educatmg and 
motivating the population at community level on the health, 
social and demographic values of family planning. 


5.2.6 Where possible, family planning education shall be 
incorporated into both formal and informal training programmes. 


5.2.7 Special emphasis on IEC programmes shall be provided 
to. reach the male population in their homes, clubs and 
associations on the health, social and economic hazards of 
prolific child bearing and on the need of the male population to 
assume greater responsibility for the upkeep of their wives and 
children. Family planning services specifically directed at male 
clients shall be vigorously pursued. 


5.2.8 Family planning programmes shall be made more 
responsive to local cultural values and individual couples 
preferences. 


5.2.9 Efforts shall be made to improve planning, funding and 
management of agencies devoted to family planning for more 
effective implementation of maternal and child health as well as 
family planning programmes. 


5.2.10 Efforts shall be made to link plans with budgets to 
consolidate existing service capacities, to co-ordinate manpower 
planning and training, to mobilize additional domestic and 
external resources and to improve cost effectiveness, the 
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monitoring and the evaluation of the family plaiming 
programme. 


53 Health and Welfare 


The following strategies shall be adopted to promote the Eealth 
and welfare of Ghanaians: 


5.3.1 The reduction of mortality shall be pursued along with 
programmes designed to reduce fertility. Emphasis shell be 
placed on environmental health and on health promotion and 
protection as enunciated in the Primary Health Care S*sem 
adopted by Government in 1979. 


5.3.2 The vigorous implementation of a National Health Pclicy 
shall be pursued. The implementation of the Primary Eealth 
Care System as the main focus of health care delivery in Ghana 
shall be intensified. Maximum community ion m the 
formulation and management of health services shal be 


promoted, 


5.3.3 Health policies and programmes shall continue -c be 
integrated into sectors such as education, agriculture, 
employment, urban/rural and regional planning. 


5.3.4 Steps shall be taken to ensure an equitable distribucion 
of health facilities, services and personnel throughout Ghara. 


5.3.5 Efforts will be made to improve harvesting, sterage, 
processing and distribution of food crops to ensure adequate 
nutritional status for all segments of the population. 


5.3.6 To collaborate with appropriate environmental health 
related agencies to develop programmes for the provision cf safe 
community water supplies, safe disposal of solid and -iquid 
wastes, for the provision of good housing, the improvement of 
food hygiene and the development of programmes fcr the 
monitoring and control of environmental pollution. 


5.3.7 To promote the development of traditional medicir= and 
its integration mto the health care delivery system. 


5.3.8 To decentralize health management to community _evels 


and to strengthen planning, monitoring and evaluatien of 
integrated health services at all levels. 


5.3.9 To develop appropriate logistic support and amply 
systems to ensure adequate quantities of drugs and equranent 
for health services at all times. 


5.3.10 To review, revise and enact appropriate legidetive 
measures for health and to promote inter-sectoral co-ordiartion 
and co-operation in health matters. 


5.3.11 To develop effective and efficient systems fcr the 
surveillance, prevention and control of communicable di-eases 
of social and economic significance, including sexually 
transmitted diseases (STDs). The National AIDS Comtrol 


Programme shall continue to be vigorously implemented through 
intensified nationwide public education activities at all levels. 


5.4 Food and Nutrition 


Agricultural production has barely kept pace with the demands 
of an increasing population. As a result poor nutrition is 
widespread throughout the country. 


5.4.1 Steps shall be taken to strengthen, promote and sustain 
increased food production and land productivity through the 
introduction of appropriate high-yielding, quick maturing and 
disease-resistant plant strains and animal breeds, in order to 
enhance the nutritional status of the population. 


5.4.2 To stimulate agricultural production through better 


5.4.3 To promote the use of appropriate technology at all 
levels of production, processing, storage, and distribution, and to 
ensure food security at household, community and national 
levels. 


5.44 To integrate family life education into agricultural 
extension services. 


5.4.5 To promote the development of appropriate programmes 
for reducing the incidence and prevalence of nutritional 
disorders. 


5.4.6 Efforts shall be made to provide systematic education on 
food and nutrition in all institutions of learning. Special 
attention shall be paid to the needs of children, pregnant women, 


5.4.7 To evolve and implement a comprehensive food and 
ition policy that tal 5 of the wid ) 
of various segments of the population, especially the poor. 


5.55 Education 


The role of education in socio-economic development and in 
changing individual attitudes and behaviour cannot be 
overemphasized. For the educational sector the following 
strategies shall be pursucd: 


5.5.1 Subject to the availability of resources, free and 
compulsory universal basic education shall be provided. 
Policies and programmes that encourage girls to continue 
schooling up to at least the secondary school level will be 
vigorously pursued. 


5.5.2 Special programmes shall be developed to improve the 
low enrollment rate as well as reduce the high school drop-out 
rate through practical and technical training that will provide 
ample opportunities for gainful self-employment. 


5.5.3 Population and family life education shall be 
incorporated into formal, informal and out-of-school training to 
prepare the youth for responsible parenthood. 


5.5.4 Efforts will be made to promote adult education as well 
as basic and functional literacy with a bias towards the 
maintenance of family values, reproductive health, population 
and development interrelationships. 


5.6 Empowerment of Women 


Women play an important role in the socio-economic 
development of this country. To further encourage the full 
participation of women in national development, the following 
actions shall be pursued: 


5.6.1 (a) Strategies shall be evolved to ensure an 
improvement in the status of women through the removal of 
various traditional, legal, administrative and cultural barriers to 
heir effective participation in nation build; 


(b) Programmes shall be pursued to improve and protect the 
legal rights of women. All forms of discrimmation against 
women shall be eliminated as provided for in international 
conventions to which Ghana is a signatory . 


(c) Negative traditional gender norms and customs shall be 
reviewed and where necessary, abolished. This will be done 
through the Houses of Chiefs, religious leaders, opinion leaders, 


(d) Programmes shall be introduced for the removal of deep- 
seated gender discrimination tendencies through an intensive 
awareness programme for ail policy-makers and for the 
population at large. 


(e) Laws made to protect the interests of women, such as those 
relating to Intestate Succession (PNDC Laws 111-114), shall be 
periodically reviewed and amended to enhance the well-being 
and rights of women. 


5.62 Day-care centres for nursing mothers shall be provided at 
all vantage points in all sectors of the economy and especially in 
the urban areas. 


5.6.3 Programmes to reduce the heavy burden of work of rural 
women shall include the introduction of appropriate labour- 
saving technology in agriculture, industry and in the home. 


5.6.4 Training programmes shall be set up for women in such 
ventures as domestic and village crafts, agro-based and small- 
scale industries to foster women's economic development and to 
introduce them to the use of technological tools. 


5.6.5 Affirmative action programmes shall be introduced 
where necessary to guarantee equal and equitable opportunities 
for both the sexes in education, employment, housing and 
business. 
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5.6.6 Publicity campaigns shall be made to arouse awareness 
of the public about the hazards of high fertility and high-risk 
pregnancies in women. 


5.6.7 Programmes shall be established to ensure better data 
collection and utilization of women's economic contribution to 


the development of Ghana. 


5.6.8 Systematic attempts will be made in both public and 
private sectors to discourage economic and financial policies 
that encourage large family sizes. 


5.6.9 To discourage the unrestricted growth of families, the 
following employment policies a8 contained in the 1969 Policy 
will still apply but shall be faithfully implemented: 


(a) Paid maternity leave will be granted only when the 
applicant has served for at least one year. 


(b) The number of paid maternity leaves will be limited to 
fhree during the entire working life of those affected and no 
payment will be made in respect of any number of leaves beyond 


(c) Children's allowances paid to Government officers will be 
limited to three only, and this will apply to all officers 
irrespective of whether they reside in or outside Ghana. 
Government responsibility for payment of travelling expenses of 
officers’ children will be limited to three. 


5.7 The Role of Men in Family Welfare 


In Ghana men have traditionally been regarded as the bread 
winners m their families, as such, the extent to which men live 
up to their responsibilities will, to a great measure, determine 
the welfare of families in this country. To encourage men to 
promote the welfare of their families the following strategies 


shall be adopted: 


5.7.1 Programmes shall be designed and implemented to 
promote awareness among men of their responsibility for the 
adequate care of their families. 


5.7.2 Aidee mde yoi and adtilt sans ae wakes 
Ho veu aaa 


5.7.3 Efforts will be made to sensitize men on the promotion 
of the health of their spouses and children, so that the men will 
Se ee 
health services and discouraging negative socio-cultural 
practices. 


5.7.4 Further boost will be given to on-going campaigns for 
households to cultivate food and cash crops to ensure food 
security and financial self-reliance in the home. Even in the 
urban areas, small-scale schemes which permit households to 
supplement their nutritional requirements or incomes will be 
encouraged. 
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58 Children and Youth 


In Ghana children (0-9 years) and young people (10-25 years) 
constituted about 64 per cent of the population in 1984 The 
revised National Population Policy places emphasis cn the 
following: education and training, employment, famiy life 
education; recreation; and the general welfare of children and 
youth. Appropriate strategies shall be put m place to address 
the special needs of children and the youth. 


5.8.1 Employment and income generation programmes aicll be 
set up to enhance the income capacity of parents and gua-daans, 
especially mothers, in order to promote better child cae and 
maintenance. 


5.8.2 Educational and vocational training facilities vil be 
expanded to ensure adequate preparation for more ecenomic 
productive and social life for the youth within the family end the 
society at large. 


5.8.3 Counselling, IEC and, where necessary, family pEmning 
services will be offered to various categories of adolesc-rts in 
order to minimise problems relating to sexual and reprodictive 
health, early marriage or parenthood and teenage pregnancies. 


5.8.44 Steps will be taken to set up or strengthen ex sting 
community-based and other appropriate support programmes for 
the displaced, homeless street children, orphans, and 
delinquents. 


5.8.5 Laws will be enacted, or where such laws alreacy exist 
they will be enforced, to enhance the rights and access of 
children and youth to education, health, and employment. 


5.9 The Aged and Persons with Disabilities 


The aged and persons with disabilities form an important 
segment of the Ghanaian population. The following tions 
shall, therefore, be taken to promote the full integratior of the 
aged and persons with disabilities in all aspects of nation.l life: 


5.9.1 Deliberate measures shall be taken to alleviitz the 
special problems of the aged and persons with disabilites with 
regard to low incomes and unemployment. 


5.9.2 A National Co-ordinating Committee on Disability shail 
be established to co-ordinate integrated programmes ‘for the 
rehabilitation and integration of the disabled into society and for 
the creation of opportunities for their full participetinn in 
development. 

5.9.3 Campaigns will be made to enhance public av-aceness 


about the needs of the aged and people with disabilitie: within 
the traditional family set up. 


5.9.4 Laws pertaining to the rights of the aged and the disabled 
will be enacted or, where they already exist, will be enfa-ced. 


5.9.5 Assistance will be provided to organisations devoted to 
the well-being of the elderly and disabled. 


5.10 Population and Law 


Although it has been difficult to enact legislation to enforce the 
population policy, certain strategies still need to be put in place 
to promote the general welfare of the people. 


5.10.1 Appropriate legal measures shall be taken to protect 
and support the family which is the basic unit of the society, and 
protect the rights of the more vulnerable members of the family 
units such as children, the divorced and widowed. 


5.10.2 Strong links shall be established between law-making, 
population activities and social research to ensure that laws and 
population programmes are not only rooted in our culture but are 
also socially responsive to the needs of the people. 


5.10.3 Law enforcement agencies and social welfare services 
shall be strengthened through the provision of equipment and 
adequately trained and well-motivated personnel to enforce laws 
dealing with the welfare and security of citizens. 


5.10.4 Appropriate measures shall be taken to ensure that all 
Ghanaians are registered and issued with identity cards. 


$11 Population Information, Education, Communication and 
Motivation (PIEC & M) 


Information, Education, Communication & Motivation GEC & 
M) constitute a key component of population programmes and 
the success of the implementation of the policy will largely 
depend on the effectiveness of these programmes. The 
following strategies shall be put in place to address all aspects 
of IEC & M activities including audience analysis, message 
development, monitoring, evaluation and inter-personal 
communication analysis in order to stimulate changes in 
behaviour and attitudes towards the basic population concerns. 


5.11.1 A national communication policy shall be developed 
with Population IEC & M as an integral part of it. 


5.11.2 Measures shall be taken to involve potential 
beneficiaries in the designing, planning and implementation of 
IEC & M activities and programmes. 


5.11.3 Steps will be taken to promote both the persuasive and 
advocacy approaches in the development of IEC & M 
programmes. 


5.11.4 PIEC&M shall be integrated into ali sectors of 
development planning and activity. 


5.11.5 Materials in local languages will be produced to 
implement IEC & M activities tailored to local needs. The 
needs of special target groups such as men, adolescents and 
illiterates will also be addressed. 


^ 


5.11.6 Population information networks and data banks shall 
be established to provide [a] data base for project formulation, 
implementation and evaluation and for the collation and 


development issues to potential users at local and national 
levels. 


5.11.7 There shall be mobile film units, radio, television and 
newspapers at community information centres which will be set 
up for the purpose. 


5.11.8 Steps will be taken to promote the use of traditional 
media such as concert parties and folk drama for inter-personal 
communication reinforcement. 


5.12 Internal Migration and Spatial Distribution of the 
Population 


In order to address the issues of rapid urbanisation and uneven 
population distribution and their impect on resource utilization, 
the following strategies shall be implemented: 


5.12.1 Improving rural economies by promoting cottage 
industries such as handicraft, small-scale enterprises and agro- 
allied industries to stimulate balanced development. 


5.12.2 Ensuring optimum utilization of land by promoting 
tenure systems that support sustainable development. 


5.12.3 Instituting appropriate measures to create an attractive 
environment in the rural areas to encourage people to stay there 
and simultaneously instituting disincentive measures to 
discourage over-concentration of both public and private 
developments in the main urban centres. 


5.12.4 Promoting the development of a comprehensive urban 
policy and encouraging the development of medium-sized towns 
to enhance the economic interdependence between urban and 
rural arcas. 


5.12.5 Encouraging citizens both within and outside the 
country to participate fully in the development of their home 
areas by providing both material and financial assistance. 


5.12.6 Encouraging frontier settlements in the Afram Plains, 
Sefwi-Wiawso area and the Oncho-Freed Zones in Northern 
Ghana, Brong-Ahafo and Volta Regions. 


5.12.7 Instituting measures to ensure that 
whenever people are internally displaced for one reason or the 
other such as through natural disasters or armed conflicts, such 
persons are protected, resettled, rehabilitated or assisted to 
integrate into society as early as possible. 


5.13 International Migration 


5.13.1 Laws and other procedural rules governing immigration 
and emigration shall be periodically reviewed and updated to 
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ensure that these are in consonance with contractual obligations 
under international agreements, and that the migration flows do 
not adversely affect the nations manpower and other 
developmental needs. Exchange of experts and other skilled 
personnel, which promotes south to south co-operation within 
the framework of bilateral or multilateral agreements, will 
receive special attention. 


5.132 The Government will co-operate, negotiate and liaise 
with other national Governments and international agencies to 
ensure that the lives, properties and rights of its nationals who 
travel to, reside or work in other countries, whether temporarily 
or permanently, are fully protected in accordance with the laws, 
norms and conventions of international practice. 


5.13.3 Refugees, displaced persons and i lawfully 
domiciled in Ghana shall be accorded the full protection cf the 
law within the framework of internationally accepted Jaws, 
protocols and conventions. Where such displaced persons or 
refugees have to be housed or settled for extended periods at 
selected localities, measures must be taken to ensure that such 
arrangements do not result in long-term damage to the 
environment, and that the interests of the receiving commumities 
and the nation at large are at all times duly protected. 


5.13.4 Government will adopt measures and promote incentive 
schemes which will facilitate the voluntary return of highly 
skilled emigrants and their eventual integration into the national 
economy in order to promote rapid socio-economic development 


5.13.5 Government will adopt fiscal and legislative policies or 
rules which will ensure that the nation as a whole, and more 
specifically the communities or families from which emigrants 
originate, derive maximum benefit from the financial and other 
resources transferred periodically by the emigrants. 

514 Environmental Programmes 


Sustainable development is the goal of environmental policy in 
Ghana. Rapid population growth has an adverse effect on the 
environment through over-use and misuse of natural resources. 
In order to address these problems the following measures shall 


be pursued: 


5.14.1 The Environmental Action Plan of 1990 shall be 
faithfully implemented. 


5.14.2 A Govemment land classification scheme to delineate 
vulnerable environments for the protection of the coastline, 
steep slopes, river banks and sacred groves should be 
introduced. 

5.14.3 There should be a development and promotion of 


technologies to facilitate the sustainability of the environmental 
resources of the country. 


5.14.4 There should be land management policies to facilitate 
sustainable economic growth based on new assesaments of 
carrying capacity. 
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5.14.5 Industrial timber plantations should be establisaed to 
provide raw materials for Ghana's paper and pulp, brick ard tile, 
charcoal and other related industries. 


5.14.6 A systematic programme to develop alternative sources 
of energy supply especially for domestic use, soch as solar 
energy [and] biogas from animal and human waste, sho1kl be 
developed. This will also include greater utilization of sawmill 
residues, agricultural waste for fuel-wood, charcoal-making and 
sawdust briquettes. 


5.14.7 A fund shall be established for reparation or clzen-up 
exercises to which polluting and related industries shall make 
regular contributions. 


5.14.8 Environmental impact assessment and  proiective 
measures shall be undertaken by all new industries before actual 
operations start. 

5.14.9 There will be preparation, adoption and enforcement of 


5.14.10 Adequate places of convenience at vantage poin shall 
be provided in urban centres to promote envirorrental 
sanitation. 


5.15 Housing Strategies 


Rapid urbanization has contributed to the worsening of the 
housing situation especially m the urban areas and has also 
given rise to soaring rents, overcrowding, squatting and burlding 
of unauthorized structures. In the rural areas the quelity of 
housing is poor and has deteriorated further over time. 


The following measures shall be adopted: 


5.15.1 Review and promote implementation of a raional 
5.152 Create an enabling environment in which hourzholds, 
firms, NGOs and community groups can operate effectively and 
efficiently to provide decent, affordable shelter as a m2ens of 
promoting social development and improving the quality «f life. 


5.15.3 Encourage, support and sustain research into all aspects 
of housing, including the use of local materials, building designs 
and appropriate technology. 


5.15.4 Foster a healthy housing finance environment to 
; ahoa uud iiy ntie in 

housing finance development. 

$5.16 Poverty Alleviation 


Rapid population growth has tended to make it more diffcalt for 
poverty alleviation efforts to have the desired impact cn the 


quality of life of the people. Strategies shall be put in place to 
enhance programmes already in existence to alleviate poverty. 
5.16.1 Efforts shall be made to promote, develop and sustain 
the informal sector to play a vital role in employment generation 
and thereby contribute to the alleviation of poverty. 


5.16.2. Programmes shall be developed to alleviate the 
suffering of the rural and urban poor, and other specially 
5.16.3 A National Health Insurance Scheme shall be 


implemented to ensure that the majority of the population, 
including the poor, have access to good medical care. 


5.17 Labour Force and Employment 


The building of a strong and viable economy depends to a large 
extent on the quality of its labour force. To ensure the 
maximum utilisation of its human resources in productive 
ventures the following strategies shall be pursued: 


cognisance of the needs of both the public and private sectors. 


5.172 Emphasizing and vocational and technical 
education tailored to job creation and the needs of the labour 
market. 


5.17.3 Strengthening and developing technical, managerial, 
and entrepreneurial skills. 

5.17.4 Reactivating vocational guidance and counselling in 
5.17.5 Promoting measures and programmes that enhance the 


capacity of women to operate more independently and 
effectively in both the formal and informal sectors of the 


economy. 


5.17.6 Enhancing productivity as well as staff training in the 
public service. 


5.17.7 Mitigating the adverse effects of the structural 
i cL c E oereeenr 


5.17.8 Enforcing labour laws which protect the security, health 
and welfare not only of workers, but also of the environment and 
general population. 


5.17.9 Integrating family life education, where feasible, into 
employment activities. 


$.18 Data Collection and Analysis, Research, Monitoring and 
Evaluation 


The importance of reliable and timely collection of demographic 


data for formulation, monitoring and evaluation of development 


5.18.1 Ensuring timely collection, processing, analysis and 
dissemination of data to policy makers, planners and the public 
at large. 


5.18.2 Strengthening the capacity of Ghana Statistical Service, 
documentation centres, training and research mstitutions, the 
National Population Council Secretariat, and the Ministerial, 
Regional and District Planning Units to collect, analyse and 
disseminate population and other relevant statistical data. 


5.18.3 Training more personnel in the field of data collection, 
analysis, and research to upgrade the national research 
capability in population and development. 


5.18.4 Facilitating in-service training in techniques of 
imtegrated population and development planning through 
seminars and workshops for planners and implementers. 


5.18.5 Establishing a forum for population data producer-user 
‘cati 


5.18.6 Reviewing, enacting and enforcing laws governing the 
registration of vital events, especially marriages, births and 
deaths, and providing the necessary logistics, and establishing 
data collection centres at district and sub-district levels. 


5.18.7 Establishing a management information network system 
including a data bank to support all population activities. 


$19 Training and Institutional Capacity Building 


The availability of trained personnel for all components of the 
population polity is a pre-requisite for its successful 
implementation. The following training strategies will be put in 
place to ensure the successful implementation of the Population 
Policy: 


5.19.1 A National Population Traming Centre shall be 
established. 


5.19.2 There will be established a comprehensive human 
resource/manpower policy for the recruitment, training, 
remuneration, retention and usage of staff working on the 
population programme. 

5.19.3 There will be an intensive training of population and 
health related development personnel in the local and regional 
educational institutions to promote national self-sufficiency and 
execution of programmes. 


5.19.4 Programmes will be devised for the in-service training 
of public servants on population matters. 
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5.28 Resource Mobilization 


As part of overall development policy, the implementation of the 
population policy requires financial and technical support both 
from internal and external resources. Population programmes 
have therefore to compete with other sectors for the very limited 
resources available to the nation. The following strategies for 
resource mobilization, co-ordination and utilization shall be 
implemented: 


5.20.1 Government shall make available to the National 
Population Council (NPC) the necessary resources to enable it to 
function effectively. 


5.20.2 All sector ministries, ts and district 
administrations shall incorporate in their annual budgetary 
estimates components for population programmes. 


5.20.3 District Assemblies and Communities shall be involved 
in the mobilization of resources. 


5.20.4 Government shall provide guidelines for mobilising 
external assistance for population programmes to ensure proper 
coordination and maximum utilization of resources to enhance 
programme impact at national, sectoral and district levels. 


6.0 Institutional Framework 


6.1 The implementation of the Population Policy requires, 
inter-alia, a sound institutianal framework for the translation of 
goals, objectives and strategies into actual programmes at 
national, sectoral and district levels. It also requires political 
commitment and support. Further, the effective implementation 
of the Population Policy will depend upon collective 
responsibility of Government, ministries, institutions, non- 
Governmental organisations, private agencies, communities, 
families and individuals exercised in a holistic and integrated 
manner. In recognition of sub-national variations, and taking 
account of the nation's decentralisation programme the districts 
shall play a key role in the implementation of the Policy. 


6.1.1 In the light of difficulties encountered in the past in 
realising effective co-ordination of the policy and programmes, a 
Population Policy Implementation and Assessment Committee 
(PPIAC) was inaugurated in October 1989, as an interim body to 
advise Government on all population and related issues pending 
the establishment of a National Population Council The 
activities of the PPIAC eventually led to the establishment of 
[the] National Population Council in May 1992. The National 
Population Council was formally inaugurated on November 25, 
1992. 


6.2 The National Population Council (NPC) 


6.2.1 The National Population Council is the highest statutory 
body set up to advise Government on population and related 
issues. The NPC is a parastatal body located in the office of the 
President. The Council's membership is made up of prominent 
citizens of Ghana with demonstrated interest and commitment in 
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population and related issues as well as representatives fran the 
National Council on Women and the 31st 
December Women's Movement, Ghana Association of Private 
and Voluntary Organisations in Development, National 
Development Planning Commission, Ministry of Finaxe & 
Economic Planning, Ministry of Health, the Ghana Medical 
Association and the Trades Union Congress. In addition, there 
are four co-opted members from the Christian Council, the 
Catholic Secretariat, the Ahmadiyya Movement ard the 
Orthodox Moslem Council. 


6.2.2 The Council has the following mandate: 


i) Recommend for Government consideration such polities or 
changes in population policy as it may deem necessary, 


i) Interpret and review from time to time the popuation 
policy of the country and advise Government accordingly, taking 
into consideration the political, economic, socio-cultum and 
legal realities of the country; 


ii) Represent and/or advise Government on mems of 
generating internal and external resources and their co- 
ordination to support the implementation of the popu ation 
policy and programme; 


iv) Guide and promote the implementation of a comprexensive 
population programme, which should be integrated witam the 
framework of the development policy of the country, 


v) Set operational targets for programme performarce and 


vi) Ensure the full participation of the private sector in 
attaining the set of population targets/goals, 


vii) Co-ordinate and monitor population programmes cf other 
organisations both public and private within the country, 


viii) Function in any other ways that would promote sus-a:nable 
population programmes and activities in order to mpre the 
well-being of the people of Ghana. 


6.3 Secretariat of the National Population Council 


6.3.1 The NPC shall be serviced by a Secretariat whict shall 
act as a focal point in the formulation and managem=nt of 
population programmes and activities throughout the comtry. 


The Secretariat shall facilitate, monitor, co-ordincie and 
evaluate the implementation of the policy and programmes, 
and agencies, and harmonize the work of the NPC at national, 
regional and district levels. The Secretariat shall be hended by 
an Executive Director who will be Member/Secretarm to the 
NPC. 


6.3.2 The Secretariat shall carryout the following functions: 


1) Provide technical and administrative support to the 
National Population Council and its advisory committees, 


ii) Undertake population policy research and analysis of 
identified and emerging population issues and . . . 
appropriate population programmes and activities for them; 

iii) P ! is and } : lation activit 
including family planning programmes and services in the 
country; 


iv) Promote and co-ordinate comprehensive n aaa 
information, education and communication policies 


strategies, 


v) Establish and operationalise a national programme for 
research, monitoring and evaluation of population policies and 
programmes and... develop a national population data bank to 
facilitate the exchange and dissemination of population related 


vi) Identify, develop and implement the requisite human 
resource needs for population programmes; 


vii) Provide guidelines for various components of the 
population programmes with a view to ensuring their 
consistency within the framework of a National Development 
Plan; 


viii) Prepare annually a working programme and budget for the 
consideration and approval of the NPC; 


ix) Publish regularly an annual population report and a 
lation newaleticn 


x) Serve as the national public relations agency on population 
issues affecting the country and provide background materials on 
population to agencies that need them; 

xi) Promote the integration of population factors in 
development planning; 

xii) Liaise with donor agencies with a view to regulating and 
co-ordinating the forms and levels of internal and external 
resource mobilization and distribution for purposes of 
population and development programmes and activities, 


xiii) Generally, co-ordinate the formulation and implementation 
of population policy and programmes within the country, and 


xiv) To carry out any other functions which may be assigned to 
it by the NPC towards the achievement of the population goals 
and objectives of the nation. 


6.4 Technical Advisory Committees of the National 
Population Council 

6.4.1 The National Population Council shall establish five 
multi-sectoral/multi-disciplinary technical advisory committees 
to reinforce the technical base required for its decisions. These 
Committees shall bring a broader perspective to bear on the 
work of the Council, by collectively interrelating, pooling 


agencies, and groups concerned with the population policies and 
programmes at national, sectoral and district levels. The 
Committees shall be responsible for the following schedules of 
the Council: 


1) Population Policy and Programmes, 

ii) Family Planning Services, 

iii) Information, Education and Communication; 
iv) Research, Monitoring and Evaluation: 

v) Training. 


6.4.2 These Committees shall carry out the following 
functions: 

i) Assist the NPC and the Secretariat to determine the 
appropriate policies, programmes and tasks pertaining to each 

Rel reas 

i) Determine and sustain the working links among sectoral 
and participati ik. 

iti) Suggest, provide and review appropriate guidelmes for the 
work in each specialised area; 


iv) Advise on key and relevant technical matters relating to the 
implementation of population programmes; 

v) Serve as co-ordinating link between the NPC and the 
programme implementing agencies, 

vi) Provide other relevant technical advisory services as may 
be requested from time to time by the NPC. 


6.5 Technical Co-ordinating Committee (TCC) 


6.5.1 There shall be a Technical Co-ordinating Committee 
(TCC) which shall harmonise and co-ordinate the work of the 
various technical advisory committees. The TCC shall be 
chaired by the Executive Director of the Secretariat and shall 
report through its Chairman to the NPC. 


6.6 Decentralization 


6.6.1 In line with Government's policy on decentralization, the 
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administrative units of the country, especially the District 
Assemblies and the various communities to design and 
implement population programmes and activities. 


6.7 National Development Planning Commission (NDPC) 


6.7.1 The NDPC is responsible for national development 
planning. The NDPC and the NPC will set the overall 
population goals relating to issues like population distribution 
and migration, fertility levels, and levels of maternal, infant and 
child mortality etc. The NDPC and the NPC will collaborate in 
arriving at realistic goals and targets in the field of population. 
The NPC will oversee the implementation of these goals. In 
other words the NDPC will be doing the macro planning while 
the NPC will be dealing with the sector-level strategic planning 
in respect of population. 


6.72 The NPC shall have the primary responsibility of 
working out the strategies for the attainment of the set goals. 
The efforts of the NPC would therefore complement those cf the 
NDPC. 


6.8 Government Agencies 


6.8.1 The Ministry of Health (MOH), being a key actor in the 
health needs of the population, will be encouraged to continue to 
play its leading role in the health sector. Furthermore the MOH 
shall monitor closely the activities of private organisations in the 
health delivery system to ensure that resources are not over 
concentrated in particular areas at the expense of others. 


6.82 Population units will be established in the Ministries of 
Education, Food and Agriculture, Employment and Social 
Welfare, Information, and Justice and given separate budgetary 
votes to support their activities. 


6.9 Private Organizations and Non-Governmental 
Organizations (NGOs) 


6.9.1] The critical role that private organizations and non- 
Governmental organisations have been playing in the nation's 
development cannot be over-emphasised. 


6.9.2 With the establishment of the Ghana Association of 
Private Voluntary Organizations in Development (GAPVCD) all 
voluntary organisations will be encouraged to register with 
GAPVOD. In addition, GAPVOD will be assisted to co- 
ordinate effectively the population activities of these 
Organisations to ensure optimum utilisation of their services. 


6.10 Government and Donor Support 


6.10.1 Donor Agencies and International Non-Governmental 
Organisations (NGOs) have played and continue to play an 
important role in our development, especially in the 
implementation of our population policies and programmes. It is 
hoped that donor agencies and international non-Governrmental 
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organisations will continue to play a vital role -n the 
implementation of the revised policy. 


6.10.2. It is expected that the structural weaknesses thet have 
been identified in co-ordinating donor activities woali be 
addressed. As a first step, Government has proposed the zetting 
up of an Inter Agency Co-ordinating Committee (IACC™ -o be 
made up of representatives of Government, Donor Agences and 
Non-Governmental Organisations (NGOs) in the fli of 
population, health and family planning. The IACC is expected 
to promote greater collaboration among donor agencies 
themselves and between donor agencies and Government to 
ensure that the country derives maximum benefit from donor 
assistance in the implementation of the policy. 


6.10.3 The IACC shall perform the following functions: 


6.10.3.1 Periodically carry out needs assessment, including 
resource identification, for the population sector; 


6.10.3.2. Develop a fruitful working relationship between 
Government, Donors and NGOs in the formulaticn and 
implementation of programmes and projects that skal be 
conceived out of the policy; 


6.10.3.3 Monitor, evaluate and publish project activEiss as 
well as in project monitoring and evaluation, and finencial 
reporting systems, and 


6.10.3.4 Ensure long term planning of the national pou ation 
Government, multi-lateral, bi-lateral and non-Govermmental 
sources. . 


6.10.4 To ensure the sustainability of population and family 
planning programmes, and the uninterrupted implementetion of 
the population policy, Government will continue ta make 
adequate human and budgetary resources to the ,erious 
Ministries and Departments for the population activities. 


7.0 Conclusion 


The principles, strategies and institutional arrangements 
outlined in this revised national population policy represent the 
first stage in the pursuit of the national objective outi-med in 
Article 37: Clause 4 of the Fourth Republican Cons:rution 
(1992) which states that "The State shall maintain a population 
policy consistent with the aspirations and developmen: needs 
and objectives of Ghana." 


The successful i ion of these policy objectives is 
dependent on the determined effort and continuing partaership 
between the Government of Ghana and its constituent 
institutions, the private sector, non-Governmental organisetions, 
donor agencies and more importantly, the people of Ghana. 

The policy therefore represents both a challenge ard an 
opportunity for all, institutions and individuals alike, to actively 
support and promote the objectives of the national population 


policy in all their spheres of activity to ensure a vibrant and 
prosperous Ghana. 


INDIA. The Protection of Human Rights Ordinance, 1993, 8 
Jannary 1994. (Gazette of India, Extraordinary, Part IL No. 10, 
10 January 1994, pp. 1-16, as reproduced in Allahabad Law 
Times, Part 3, 1994, pp. 1-13.) 


Chapter IL The National Human Rights Commission 
J. Constitution of a National Human Rights Commission. 


(1) The Central Government shall constitute à body to be 
known as the National Human Rights Commission to exercise 
the powers conferred upon, and to perform the functions 
assigned to, it under this Ordinance. 


(2) The Commission shall consist of: 


(a) a Chairperson who has been a Chief Justice of the Supreme 
Court, 


(b) one Member who is, or has been, a Judge of the Supreme 
Court, 


(c) one Member who is, or has been, the Chief Justice of a 
High Court; 


(d) two Members to be appointed from amongst persons having 
knowledge of, or practical experience in, matters relating to 
human rights. 


(3) The Chairpersons of the National Commission for 
Minorities, the National Commission for the Scheduled Castes 
and Scheduled Tribes and the National Commission for Women, 
shall be deemed to be Members of the Commission for the 
discharge of functions specified in clauses (b) to (j) of section 
12. 


(4) There shall be a Secretary-General who shall be the Chief- 
Executive Officer of the Commission and shall exercise such 
powers and discharge such functions of the Commission as it 
may delegate to him. 

(5) The headquarters of the Commission shall be at Delhi and 


the Commission may, with the previous approval of the Central 
Government, establish offices at other places in India. 


“ee 
Chapter HL Functions and Powers of the Commission 


12. Functions of the Commission. The Commission shall 
perform all or any of the following functions, namely: 


(a) inquire, Suo motu or on a petition presented to it by [a] 
victim or any person on his behalf, into complaint of: 


(i) violation of human rights or abetment thereof, or 
(ii) negligence in the prevention of such violation, by a public 
servant, 


violations of human rights pending before a court with 
approval of such court; 


(c) visit, under intimation to the State Government, any jail or 
any other institution under the control of the State government, 
where persons are detained or lodged for purposes of treatment 
reformation or protection to study the living conditions of the 
inmates and make recommendations thereon. 


X alannah rotas Dubai eie Faser i 


(d) review the safeguards provided by or under the Constitution 
or any law for the time being in force for the protection of 
human rights and recommend measures for their effective 
implementation; 


(e) review the factors, including acts of terrorism, that inhibit 
the enjoyment of human rights and recommend appropriate 
remedial measures; 


(f) study treaties and other international instruments on human 
rights and make recommendations for their effective 


(g) undertake and promote research in the field of human 
; : 


(h) spread human rights literacy among various sections of 
society and promote awareness of the safeguards available for 
the protection of these rights, through publications, the media, 
seminars and other available means; 


(i) encourage the efforts of non-governmental organisations 
and institutions working in the field of human rights; 


(j) such other functions as it may consider necessary for the 
promotion of human rights. 

. 13. Powers relating to inquiries. (1) The Commission shall, 
while inquiring into complaints under this Ordinance, have all 
the powers of a civil court trying a suit under the Code of Civil 
Procedure, 1908 (5 of 1908), and in particular in respect of the 
following matters, namely: 


(a) summoning and enforcing the attendance of witnesses and 
examining them on oath; 


(b) discovery and production of any document; 
(c) receiving evidence on affidavits, 


(d) requisitioning any public record or copy thereof from any 
court or office, 


(e) issuing commissions for the examination of witnesses or 
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(f) any other matter which may be prescribed. 


(2) The Commission shall have power to require any person, 
subject to any privilege which may be claimed by that person 
under any law for the time being in force, to fürnish information 
on such points or matters as, in the opinion of the Commission, 
may be useful for, or relevant to, the subject matter of the 
inquiry and any person so required shall be deemed to be legally 
bound to furnish such information within the meaning of section 
176 and section 177 of the Indian Penal Code (45 of 1860). 


(3) The Cammission or any other officer, not below the rank of 
a Gazetted Officer, specially authorised in this behalf by the 
Commission may enter any building or place where the 
Commission has reason to believe that any document relating to 
the subject matter of the inquiry may be found, and may seize 
any such document or take extracts or copies therefrom subject 
to the provisions of section 100 of the Code of Criminal 
Procedure, 1973 (2 of 1974), in so far as it may be applicable. 


(4) The Commission shall be deemed to be a civil court and 
when any offence as is described in section 175, section 178, 
section 179, section 180 or section 228 of the Indian Penal Code 
(45 of 1860) is committed in the view or presence of the 
Commission, the Commission may, after recording the facts 
constituting the offence and the statement of the accused as 
provided for in the Code of Criminal Procedure, 1973 (2 of 
1974), forward the case to a Magistrate having jurisdiction to try 
the same and the Magistrate to whom any such case is 
forwarded shall proceed to hear the complaint against the 
accused as if the case had been forwarded to him under section 
346 of the Code of Criminal Procedure, 1973. 


(5) Every proceeding before the Commission shall be deemed 
to be a judicial proceeding within the meaning of sections 193 
and 228 and for purposes of section 196 of the Indian Penal 
Code (45 of 1860), and the Commission shall be deemed to be a 
civil court for all the purposes of section 195 and Chapter XXVI 
of the Code of Criminal Procedure, 1973 (2 of 1974). 


14. Investigation. (1) The Commission may for the purpose 
of conducting any investigation pertaining to the inquiry utilise 
the services of any officer or investigation agency of the Central 
Government or any State Government with the concurrence of 
the Central Government or the State Government as the case 
may be. 


(2) For the purpose of investigating into any matter pertaining 
to the inquiry, any officer or agency whose services are utilised 
under sub-section (1) may, subject to the direction and control of 


(8) summon and enforce the attendance of any person and 
(b) require the discovery and production of any document, and 


(c) requisition any public record or copy thereof from any 
office. 
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(3) The provisions of section 15 ahall apply in relation to any 
statement made by a person before any officer or agency waose 
services are utilised under sub-section (1) as they apply in 
relation to any statement made by a person in the course of 
giving evidence before the Commission. 

(4) The officer or agency whose services are utilised undsr sub- 
section (1) shall investigate into any matter pertaining tc the 
inquiry and submit a report thereon to the Commission within 
such period as may be specified by the Commission -n this 
behalf. 


(5) The Commission shall satisfy itself about the correcthess of 
the facts stated and the conclusion, if any, arrived at ir the 
report submitted to it under sub-section (4) and for this purpose 
the Commission may make such inquiry (includirg the 
examination of the person or persons who conducted or sssisted 
in the investigation) as it thinks fit. 


15. Statement made by persons to the Commission. No 

statement made by a person in the course of giving evidence 

before the Commission shall subject him to, or be used against 

him in any civil or criminal proceeding except a prosecution for 

giving false evidence by such statement: 

Provided that the statement: 

(a) is made in reply to the question which he is required bv the 
Commission to answer, or 

(b) is relevant to the subject matter of the inquiry. 

16. Persons likely to be prejudicially affected to be heard. 

If, at any stage of the inquiry, the Commission: 

(a) considers it necessary to inquire into the conduct of tn 
person; or 

(b) is of the opinion that the reputation of any person is .ikely 
to be prejudicially affected by the inquiry, 

it shall give to that person a reasonable opportunity of beng 

heard in the inquiry and to produce evidence in his defen-e 

Provided that nothing in this section shall apply where th= credit 

of a witness is being impeached. 

Chapter IV. Procedure 

17. Inquiry into complaints. The Commission while 

inquiring into the complaints of violations of human righ-s may: 


(i) call for information or report from the Central Govecnment 
or any State Government or any other authority or an 
organisation subordinate thereto within such time as may be 


specified by it: 


Provided that: 


(a) ifthe information or report is not received within the time 
stipulated by the Commission, it may proceed to inquire into the 
complaint on its own; 


(b) if om receipt of information or report, the Commission is 
satisfied either that no further inquiry is required or that the 
required action has been initiated or taken by the concerned 
Government or authority, it may not proceed with the complaint 
and inform the complainant accordingly, 


(ii) without prejudice to anything contained in clause (i), if it 
considers necessary, having regard to the nature of the 
complaint, initiate an inquiry. 


18. Steps after inquiry. The Commission may take any of 
the following steps upon the completion of an inquiry held under 


(1) where the inquiry discloses the commission of [a] violation 
of human rights, it may recommend to the concerned 
government or authority the initiation of proceedings for 
prosecution or such other actions as the Commission may deem 
fit, against the concerned person or persons; 


(2) approach the Supreme Court or the High Court concerned 
for such directions, orders or writs as that Court may deem 


necessary, 


(3) recommend to the concerned Government or authority for 
the grant of such immediate interim relief to the victim or the 
members of his family as the Commission may consider 
necessary, 


(4) subject to the provision of clause (5) provide [a] copy of the 
inquiry report to the petitioner or his representative; 


(5) the Commission shall send a copy of its inquiry report 
together with its recommendations to the concerned Government 
or authority and its concerned Government or authority shall, 
within a period of one month, or such further time as the 
Commission may allow, forward its comments on the report, 
including the action taken or proposed to be taken thereon, to 
the Commission; 


(6) The Commission shall publish its inquiry report together 
with the comments of the concerned Government or authority, if 
any, and the action taken or proposed to be taken by the 
concerned Government or authority on the recommendations of 
the Commission. 


19. Procedure with respect to armed forces. 

(1) Notwithstanding anything contained in this Ordinance, 
while dealing with complaints of violation of human rights by 
members of the armed forces, the commission shall adopt the 
following procedure, namely: 


(a) it may, either on its own motion or on receipt of a petition, 
seek report from the Central Government, 


(b) after the receipt of the report, it may either not proceed 
with the complaint or, as the case may be, make its 
recommendations to that Government. 


(2) The Central Government shall inform the Commission of 
the action taken on the recommendations within three months or 
such further time as the Commission may allow. 


(3) The Commission shall publish its report together with its 
recommendations made to the Central Government and the 
action taken by that Government on such recommendations. 


(4) The Commission shall provide a copy of the report 
published under sub-section (3) to the petitioner or his 

representative. 

20. Annual and Special Reports of the Commission. 


(1) The Commission shall submit an annual report to the 
Central Government and to the State Government concerned and 
may at any time submit special reports on any matter which, m 
its opinion, is of such urgency or importance that it should not 
be deferred [until] submission of the annual report. 


(2) The Central Government and the State Government, as the 
case may be, shall cause the annual and special reports of the 
Commission to be laid before each House of Parliament or the 
State Legislature respectively as the case may be, along with a 
memorandum of action taken or proposed to be taken on the 
recommendations of the Commission and the reasons for non- 
acceptance of the recommendations, if any. 

Chapter V. State Human Rights Commissions 

21. Constitution of State Human Rights Commissions. 

(1) A State Government may constitute a body to be known as 
the (name of State) Human Rights Commission to 
exercise the powers conferred upon, and to perform the 
functions assigned to, a State Commission under the Chapter. 
(2) The State Commission shall consist of: 


(a) A chairperson who has been a Chief Justice of a High 
Court, 


(b) one Member who is, or has been, a Judge of a High Court; 

(c) one Member who is, or has been, a district judge in that 
State; 

(d) two members to be appointed from amongst persons having 


knowledge of, or practical experience in, matters relating to 
human rights. 
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(3) There shall be a Secretary who shall be the Chief Executive 
Officer of the State Commission and shall exercise such powers 
and discharge such functions of the State Commission as it may 
delegate to him. 


(4) The headquarters of the State Commission shall be at such 
place as the State Government may, by notification, specify. 


(5) A State Commission may inquire into [a] violation of 
human rights only in respect of matters relatable to any of the 
entries enumerated in List II and List IH in the Seventh Schedule 
to the Constitution: 


Provided that if any such matter is already being inquired into 
by the Commission or any other Commission duly constituted 
under any law for the time being in force, the State Commission 
shall not inquire into the said matter: 


Provided further that in relation to the Jammu & Kashmir 
Human Rights Commission, this sub-section shall have effect as 
if that for the words and figures “List II and List III,” the words 
and figures “List II as applicable to the State of Jammu and 
Kashmir,” [have] been substituted. 


**53 


Chapter VL Human Rights Courts 


30. Human Rights Courts. For the purpose of providing for 
speedy trial of offences arising out of [a] violation of human 
rights, the State Government may, with the concurrence of the 
Chief Justice of the High Court notification, specify for each 
district a court of Session to be a Human Rights Court to try the 
said offences: 


Provided that nothing in this section shall apply if: 

(a) acourt of Session is already specified as a special court; or 
(b) a special court is already constituted, 

for such offences under any other law for the time being in force. 
31. Special Public Prosecutor. For every Human Rights 
Court, State Government shall, by notification, specify a Public 
Prosecutor, appoint[ing] an advocate who has been in practice as 
an advocate for not less than seven years, as a Special Public 
Prosecutor for the purpose of conducting cases in that Court. 


* * 3 
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JORDAN. Pian for Economic and Social 
1997. (Plan for Economic and Social 
Amman, Jordan, Ministry of Planning, 1994. 211 p.) 


Ministry of Planning 

Part One. Economic and Social Situation 
Chapter 1. The Macro-Economy 

A. Directions of Economic Growth 


Jordan's economic development over the past 40 years haa been 
characterized by significant at all ecchomic 
and social levels. Real gross domestic product (GDP) reg-stered 
high growth rates — exceeding those of population. A_ broad 
infrastructural base supportive of productive activities was 
constructed. Numerous manufacturing, irrigation and azricul- 
tural projects were established. Moreover, the educational, 
health, housing, cultural, banking and administrative ba-e was 
expanded. and developed. 


However, the productive base remained small, impeding the 
attainment of higher levels of self-sufficiency in the procuction 
of goods and services. Consequently, a significant porion of 
both public and private expenditure was directed to imports of 
consumer and capital goods, resulting in a chronic deficit in the 
general budget and an increasing deficit in the trade balance. 
These deficits were financed from external sources such as 
official assistance and foreign loans as well as remittances from 
Jordanians working abroad. 


During the second half of the 1980s, Jordan faced ar acute 
economic crisis reflected in a drop in real GDP growth raes to a 
level below that of population growth, leading to a drop in the 
standard of living, a rise in unemployment rates, a larger deficit 
in the general budget, and a greater external debt burden. These 
developments were accompanied by regional and international, 
political and economic changes, leading to a decrease in 
available sources of financing. Official Arab assistarre and 
remittances from Jordanians working in the Gulf dropp=d as a 
result of the economic recession there precipitated by a fail in oil 
prices. 
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E. Human Resources 
1. Population 


The population growth rate in 1979 rose from 3.8%, (cc which 
3.3% is attributed to natural increase), to 5.396 in 1991, (2.8% 
due to natural increase). The increase in net migratior during 
the same period from 0.5% to 2.5% was due to the return, as a 
result of the Gulf crisis, of large numbers of Jordanians -vorking 
abroad. 


The crude birth rate fell from 44 per thousand in 1979 tc 34.6 in 
1991. However, this rate is still high in comparisen with 


developed and most developing countries. Moreover, the crude 
death rate fell from 10 to 6.2 per thousand due to improved 
health and living conditions. The overall fertility rate fell from 
6.9 to 5.6 births as a result of improvement in the level of 
women's education, better living and health conditions, higher 
mariage age, and greater awareness among women of the 
importance of family planning. The percentage of married 
women (15-49 years) using contraceptives increased from 24% 
in 1976 to 36% in 1990. 


The age group 15-64 years rose from 46.4% to 54% of the 

ion. The ratio of population under 15 years old fell from 
51.6% in 1979 to 43% in 1991, which led to a drop in the 
dependency ratio from 1:5 to 1:42. Notwithstanding the 
decline, this ratio is considered high by international standards. 
Urban dwellers increased from 60.3% to 77.9% of the 
population as a result of internal migration from rural areas to 
the cities, and owing to forced migration from abroad to the 
major cities. 


In 1991, 77% of the population was concentrated in urban areas, 
20% in rural areas, and 3% in the badiyah (desert). In 1991, 
62.1% of the population lived in the governorates of the Central 
region, 28.4% in the Northern region, and 9.5% in the Southern 
region, in comparison with 63.7%, 27.2%, and 9.1% in the three 
regions, respectively, in 1985. Population density increased 
from 27.8 persons per square kilometre in 1985 to 40.5 in 1991, 


increasing from 89.8 to 127.3 persons per square kilometre in 
the Central region, from 24.7 to 37.7 persons per square 
kilometre in the northern region, and from 5.1 to 7.8 persons per 
square kilometre in the Southern region. 
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Part Four. Economic and Social Policies 


Chapter L Macro Policies 


C. Social Policies 

Social policy is designed to achieve balanced social development 
by alleviating poverty, increasing family income, upgrading the 
productivity of individuals and disadvantaged groups and 
meeting their minimum essential requirements through: 

1. Satisfying the bazic needs of citizens and extending support 
and assistance to low income and needy groups; 

2. Distributing equitably the benefits of development and 
reducing disparities in development among groups and regions, 
3. Reducing the dependency ratio by promoting birth spacing. 
4. Concentrating on the family insofar as it is the cornerstone 
of society. 


Chapter IL Sectoral Policies 
A. Social Sectors Policies 


Social sectors policies strive to improve the living standards of 
citizens by upgrading the level and quality of social services, 
providing job opportunities and curbing poverty. 

In order to achieve this goal, the Plan seeks the following: 


l. A population policy which endeavours to strike a balance 
between resources and population through: 


(a) Designing and implementing family planning programmes 
based on birth spacing; 


(b) Introducing population concepts into school curricula. 
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KAZAKHSTAN. Civil Code of the Republic of Kazakhstan, 
General Part, 27 December 1994. (Civil Code of the Republic of 
Kazakhstan, London, England, White and Case, 1995, 247 p.) 


Section L General Provisions 
Chapter 1. Regulation of Civil-Law Relations 
Article 1. Relations Regulated by Civil Legislation 


1. Goods-money and other property relations based on 
equality of participants, and also personal nonproperty relations 
connected with property [relations], shall be regulated by civil 
legislation. eee 

administrative-territorial entities, be participants of 
c a e a 


2. Personal nonproperty relations not connected with property 
[relations] shall be regulated by civil legislation insofar as is not 


3. Civil legislation shall apply to family and labour relations 
and relations relating to the use of natural resources and 
protection of the environment which meet the indicia specified 
in point 1 of the present Article in instances when these 
relations are not regulated respectively by family and labour 
legislation and legislation on the use of natural resources and 
protection of the environment. 


4. Civil legislation shall not apply to property relations based 
on administrative or other power subordination by one party to 
the other, including to tax and other budget relations, except for 
instances provided for by legislative acts. 
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Article 2. Basic Principles of Civil Legislation 


|l. Civil legislation shall be based on recognition of the 
equality of the participants of the relations regulated by it, the 
inviolability of ownership, the freedom of contract, the 
inadmissibility of arbitrary interference by anyone in private 
matters, and the necessity for the unobstructed effectuation of 
civil rights, ensuring the restoration of rights violated, and the 
judicial defence thereof. 


2. Citizens and juridical persons shall acquire and effectuate 
their civil rights by their own will and in their own interest. 
They shall be free in establishing their rights and duties on the 
basis of contract and in determining any conditions of a contract 
which are not contrary to legislation. 


Article 13. Legal Capacity of Citizens 


1. The capacity to have civil rights and to bear duties (civil 
legal capacity) shall be recognised in equal measure for all 
citizens. 


2. The legal capacity of a citizen shall arise at the moment of 
his birth and be terminated by death. 


Article 14. Basic Content of Legal Capacity of Citizen 


A citizen may have property by right of ownership, including 
foreign currency, both within the limits of the Republic of 
Kazakhstan and beyond its boundaries, inherit and bequeath 
property, freely move about the territory of the Republic and 
select the place of residence; freely leave the limits of the 
Republic and return to its territory, engage in any activity not 
prohibited by legislative acts, create juridical persons 
autonomously or with other citizens and juridical persons, 
conclude any transactions not prohibited by legislative acts and 
participate in obligations, have the right to intellectual property 
in inventions, works of science, literature, and art, and cther 
results of intellectual activity, to demand compensation for 
material and moral harm; and have other property and personal 
rights. 
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Article 16. Place of Residence of Citizen 


1. That population centre where a citizen permanently or 
primarily resides shall be deemed to be the place of residence. 


2. The place of residence of persons who have not attained 
fourteen years of age or citizens under trusteeship shall be 
deemed to be the place of residence of their parents, adoptive 
parents, or trustees. 
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Article 17. Dispositive Legal Capacity of Citizens 


l. The capacity of a citizen by his own actions to acqui-e and 
effectuate civil rights, to create civil duties for himself, ard to 
perform them (civil dispositive legal capacity) shall arise .r full 
with the ensuing of majority, that is, upon attaining cisbteen 
years of age. 


2. When by legislative acts entry into marriage is permitted 
before attaining eighteen years of age, a citizen who has not 
aitained eighteen years of age shall acquire dispositive .egal 
capacity in full fram the time of entering into marriage. 


3. All citizens shall have equal dispositive legal crpscity 
unless established otherwise by legislative acts. 


LL E. 


Article 22. Dispositive Legal Capacity of Minors ‘from 
Fourteen to Eighteen Years of Age 


]. Minors in age from fourteen to eighteen years shall 
a pagina with the consent of parents, accptive 

ians. The form of such consení must 
Ec cq CEO IH Ve I E 
for a transaction concluded by a minor. 


2. Minors in age from fourteen to eighteen years shal have 
the right to autonomously dispose of their earnings, stipenc, and 
other revenues, and of objects of the right of intelectual 
property created by them, and also to conclude petty demestic 
transactions. 


3. When there are sufficient grounds, a trusteesh:p and 
guardianship agency may limit or deprive a minor of the ~1zht to 
autonomously dispose of his earnings, stipend, other revenues, 
and objects of the right of intellectual property created by-hum. 


4. Minors in age from fourteen to eighteen years shall 
autonomously bear responsibility for transactions concluded by 
them in accordance with the rules of the present Artizl» and 
shall bear responsibility for harm caused by their actions 
according to the rules of the present Code. 


Article 23. Dispositive Legal Capacity of Minor rcp to 
Fourteen Years of Age 


l. For minors who have not attained fourteen years of age 
transactions shall be concluded in their names by ><rents, 
adoptive parents, or trustees unless provided otherwise by 
legislative acts. 


2. Minors in age up to fourteen years shall have the right to 
autonomously conclude only petty domestic transections 
corresponding to their age which are performed when “hey are 
concluded. 


Article 24. Consent of Trustee and Guardianship Agencies to 
Conclusion of Transactions by Minor and for Minor 


Instances may be established by legislative acts when the 
preliminary consent of a trustee and guardianship agency is 
required for the conclusion of the transaction by a minor and for 
a minor. 


Article 25. Right of Minors to Make Deposits in Banks and 
Dispose of Deposits 


l. Minors shall have the right to make deposits and 
autonomously dispose of the deposits made by them. 


2. Deposits made by anyone in the name of minors who have 
not attained fourteen years of age shall be disposed of by their 
parents or other legal representatives, but a minor who has 
attained fourteen years of age shall autonomously dispose of the 
deposits made by anyone in his name. 
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Chapter 3. Objects of Civil Rights 
Section 1. General Provisions 


Article 115. Types of Objects of Civil Rights 


1. Property and personal nonproperty benefits and rights may 
be objects of civil rights. 


2. To property benefits and rights (property) shall be relegated 
things, money, including foreign currency, securities, work, 
services, objectified results of creative intellectual activity, firm 
names, trademarks, and other means of the individualization of 
manufactures, property rights, and other property. 


3. To personal nonproperty benefits and rights shall be 
relegated: life, health, dignity of the individual, honour, good 
name, business reputation, inviolability of private life, personal 
and family secrecy, right to name, right to authorship, right to 
inviolability of work, and other nonmaterial benefits and rights. 


aa 


KAZAKHSTAN. Constitution of the Republic of Kazakhstan, 
30 August 1995. (Russia and the Republics Legal Materials, 
Release 33, October 1996, pp. 1-39.) 


We, the people of Kazakhstan, united by a common historical 
destiny, creating statehood in the ancient Kazakh land, 
recognizing ourselves to be a peace-loving, civil society 
commited to the ideals of liberty, equality and harmony, wishing 
to occupy a fitting place in the world community, recognizing 
our lofty responsibility to present and future generations, and 
proceeding from our sovereign right, adopt this constitution. 


Section L General Provisions 


Article 1. (1) The Republic of Kazakhstan affirms itself to be 
a democratic, secular, law-based and social state, whose highest 
values are man, his life, rights and liberties. 


(2) The fundamental principles for action of the Republic of 
Kazakhstan are social harmony and political stability; economic 
development for the good of all the people, Kazakhstan 
patriotism; the solution of the most important questions of state 
life by democratic methods, including through voting in a 
Republican referendum or in Parliament. 
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Article 4. (1) The provisions of the constitution, the laws 
relating to it, other normative legal documents, the international 
contractual and other obligations of the Republic, and also 
normative decisions of the Constitutional Council and the 
Supreme Court of the Republic represent the effective law 1n the 
Republic of Kazakhstan. 


(2) The constitution has supreme legal force and direct 
application throughout the Republic. 


(3) Intemational treaties ratified by the Republic take 
precedence over its laws and shall apply directly, except in 
instances where it follows from an international treaty that 
promulgation of a law is required in order for it to be applied. 


(4) All laws and international treaties to which the Republic is 
party shall be published. The official publication of regulatory 
legal documents concerning the rights, liberties and obligations 
of citizens is an obligatory condition for their application. 
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Article 6. (1) State and private property are recognized and 
afforded equal protection in the Republic of Kazakhstan. 


(2) Property carries obligations and its use should 
simultaneously serve the public good. The subjects and objects 
of property, the extent and limits of owners’ exercise of their 
rights and the guarantees of their protection shall be determined 
by law. 


(3) The land and its underground resources, waters, flora and 
fauna and other natural resources are owned by the state. Land 
may also be privately owned on the terms and conditions and 
within the limits established by law. 
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Section IL Man and Citizen 


Article 10. (1) Citizenship of the Republic of Kazakhstan 
shall be acquired and terminated in accordance with the law and 
shall be uniform and equal, regardless of the grounds on which 
it was acquired. 
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(2) Under no circumstances may a citizen of the Republic be 
stripped of citizenship or the right to change his citizenship, nor 
may he be expelled fram Kazakhstan. 


(3) Citizenship of another state will not be recognized for any 
citizen of the Republic. 


Article 11. (1) A citizen of the Republic of Kazakhstan may 
not be extradited to a foreign state unless otherwise stipulated 
by international treaties of the Republic. 


(2) The Republic shall guarantee its citizens protection and 
patronage outside its own borders. 


Article 12. (1) The rights and liberties of the individual shall 
be recognized and guaranteed in the Republic of Kazakhstan in 
accordanze with the constitution. 


(2) The rights and liberties of the individual belong to everyone 
from birth, they are deemed absolute and inalienable and they 
determine the content and application of laws and other 
regulatory legal documents. 


(3) A citizen of the Republic has rights and obligations by 
virtue of citizenship. 


(4) Foreigners and stateless persons in the Republic shall enjoy 
the rights and liberties and bear the obligations established for 
citizens unless otherwise specified by the constitution, laws and 


(5) The exercise of human and civil rights and liberties must 
not violate the rights and liberties of other persons or endanger 
the constitutional gystem or public morality. 


Article 13. (1) Every person shall be entitled to recognition 
of his lezal identity as a person and shall have the right to 
defend his rights and liberties in all ways, including justifiable 
defense, fhat do not contravene the law. 

(2) Everyone shall have the right to judicial defense of his 
rights and liberties. 


(3) Everyone shall be entitled to obtain qualified legal aid. In 
cases specified by law, legal aid shall be rendered free of 
charge. 


Article 14. (1) Everyone is equal before the law and the 
courts. 

(2) No one may be subjected to any discrimination on grounds 
of origin, of social, official or property status, of sex, race, ethnic 
origin, language, religious views, beliefs, place of residence or 
any other circumstance. 

Article 15. (1) Everyone has the right to life. 


(2) No ane shall be entitled to arbitrarily deprive a person of 
his life. The death penalty is established by law as an 
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exceptional measure of punishment for especially grave crimes, 
with the convicted party accorded the right to appeal for mercy. 
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Article 17. (1) The dignity of the individual is inviolable 


(2) No one may be subjected to torture, violence or other 
treatment or punishment which is cruel or degrading to human 
dignity. 


Article 18. (1) Everyone shall have the right to inviolability 
of private life, personal and family secrecy and defense of 
personal honor and dignity. 


(2) Everyone shall have the right to secrecy of personal 
deposits and savings, telephone conversations 
and postal, telegraph and other communications. Qualification 
of this right shall be permitted only in the instances and 


according to the procedure directly established by law. 


(3) State bodies, public associations, officials and the media 
shall be required to ensure that every citizen has an opportunity 
to familiarize themselves with documents, decisions and sources 
of information which concern their rights and interests. 


Article 19. (1) Everyone shall be entitled to decide amd to 
indicate or not indicate his ethnic, party and religious affiliation. 


(2) Everyone shall be entitled to use their native languagc and 
culture and to freely choose their language of communication, 
education, tuition and creative work. 
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Article 21. (1) Everyone who is legitimately on the ter-itory 
of the Republic of Kazakhstan shall be entitled to unrestricted 
movement around its territory and unrestricted choice of plece of 
residence, except in instances stipulated by law. 


(2) Everyone shall be entitled to travel out of [the] Repablic. 
Citizens of the republic shall have the right of unimpeded seturn 
to the Republic. 


see 


Article 24. (1) Everyone shall have the right to freedom of 
labor and freedom of choice of mode of activity and occupation. 
Compulsory labor shall be permitted only in accordance with a 
court sentence or under the conditions of a state of emergency or 
martial law. 


(2) Everyone shall have the right to working conditions that are 
in keeping with safety and hygiene requirements, to 
compensation for labor without any discrimination and to social 
protection against unemployment. 

(3) The right to individual and collective labor disputes using 
the ways of resolving them established by law, includirg the 
right to strike, is recognized. 


(4) Everyone shall be entitled to rest. Persons employed on a 
work contract shall have a guaranteed length of working week, 
days off, holidays and paid annual leave established by law. 


Article 25. (1) The home is mviolable. Deprivation of a 
home, other than by a court ruling, is not permitted. Entry into a 
home and inspections and searches of homes are permitted only 
in the instances and according to the procedure established by 
law. 


(2) Conditions shall be created in the Republic of Kazakhstan 
for providing citizens with housing. Housing shall be made 
available to those categories of citizens specified in law who are 
in need of housing, for an affordable payment, out of the 
available public housing stock in accordance with the rules 
established by law. 


Article 26. (1) Citizens of the Republic of Kazakhstan may 
privately own any property that has been acquired legitimately. 


p oM including the right of inheritance, is guaranteed 
W. 


(3) No one may be deprived of his property other than by a 
court ruling. Property may be subject to compulsory 
sequestration for official needs in exceptional cases specified by 
law on condition that equivalent compensation is provided. 


(4) Everyone shall be entitled to freedom of entrepreneurial 
activity and to unrestricted use of one’s property for any 
legitimate entrepreneurial activity. Monopoly activity shall be 
regulated and limited by law. Unfair competition is prohibited. 


Article 27. (1) Marriage and the family, maternity, paternity 
and children are under the protection of tbe state. 


(2) The care and upbringing of children are the natural right 
and obligation of parents. 


(3) Adult, able-bodied children are required to care for parents 
who are incapacitated for work. 


Article 28. (1) A citizen of the Republic of Kazakhstan shall 
be guaranteed a minimum wage, a pension and social security in 
old age and in the event of illness, disability, loss of 
breadwinner and other legal grounds. 


(2) Voluntary social insurance, the creation of supplementary 
forms of social security and charity are encouraged. 


Article 29. (1) Citizens of the Republic of Kazakhstan shall 
have the right to health-care protection. 


(2) Citizens of the Republic shall be entitled to obtain free of 
charge the guaranteed amount of medical assistance established 
by law. 


(3) Paid medical assistance in state-owned and private medical 
establishments and also from persons engaged in private 


medical practice shall be obtained on the grounds and according 
to the procedure established by law. 


Article 30. (1) Citizens shall be guaranteed free secondary 
is compulsory. 


(2) A citizen shall be entitled to obtain, on a competitive basis, 
free higher education in a state higher educational institution. 


(3) Paid education in private educational institutions shall be 
obtained according to the terms and procedures established by 
law. 


(4) The state sets general mandatory standards of education. 
The activities of all educational institutions must meet these 
standards. 


Article 31. (1) The state seeks to protect the environment 
such that it is conducive to human life and health. 


(2) Officials who conceal facts and circumstances that are a 
threat to human life and health shall be liable under the law. 
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Article 34. (1) Everyone shall be required to comply with the 
constitution and legislation of the Republic of Kazakhstan and to 
respect the rights, liberties, honor and dignity of other persons. 


(2) Everyone shall be required to respect the state symbols of 
the Republic. 


Article 38. Citizens of the Republic of Kazakhstan shall be 
required to preserve the natural environment and to treat natural 
resources with care. 


Article 39. (1) The rights and liberties of man and citizen 
human and civil rights and liberties may be restricted only by 
law and only to the extent that is necessary to defend the 
constitutional system and to safeguard public order, human 
rights and liberties, and the health and morals of the populace. 


(2) Any action capable of disrupting inter-ethnic accord shall 
be deemed unconstitutional. 


(3) Restriction of civil rights and liberties on political grounds 
is not permitted in any form. Under no circumstances may there 
be any restriction of those rights and liberties specified by 
Articles 10, 11, 13-15; Clause 1 of Article 16; article 17; article 
19; Article 22; or Clause 2 of Article 26 of the constitutian. 


gt 
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Section VL Constitutional Council 


Article 71. (1) The constitutional council of the Republic of 
Kazakhstan consists of seven members whose term m office is 
six years. Former Presidents of the Republic shall by right be 
life members of the Constitutional Council. 
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Article 72. (1) On application by the President of the 
Republic of Kazakhstan, the chairman of the Senate, the 
chairman of the Majlis, no less than one-fifth of the total number 
of deputies on Parliament, or the Prime Minister, the 
Constitutional Council shall: 

A/ if& dispute arises, decide the issue of whether it is correct 
to hold elections of the President of the Republic or of 
Parliamentary deputies, or a Republican referendum; 


fi/ prior to signature by the President, examine laws passed by 
Parliament for compliance with the Constitution of the Republic; 


Aii/ prior to ratification, examine international treaties of the 
Republic for their compliance with the Constitution; 

fiv/ prcduce official interpretations of the standards set by the 
/v/ present its findings in the instances specified in Clauses 1 
and 2 of Article 47 of the Constitution. 

(2) The Constitutional Council shall consider appeals by courts 
in the instances established by Article 78 of the Constitution. 
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Article 74. (1) Laws and international treaties deemed not to 
conform to the Constitution of the Republic of Kazakhstan may 
not be signed or ratified, respectively, or put into effect. 

(2) Laws and other regulatory legal documents deemed to 
encroach on the human and civil rights and liberties established 
by the Constitution shall be annulled and are not to be applied. 
(3) Constitutional Council rulings shall come into force the day 
that they are adopted and shall be deemed binding throughout 
the Republic, final and not subject to appeal. 


ees 
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KIRIBATI 7th Nations! Development Pian 1992-1395. 
(Kiribati 7th National Development Plan 1992-1995, Ki-ibati, 
Republic of Kiribati, 1992, 283 p.) 


Chapter 3. National Plan Objectives, Policies and Strategies 


3.7.8. Adopt Appropriate Population and Human Resource 
Planning Polictes 


The Kiribati population, according to [the] 1990 Census, has 
been increasing at over 2.24 percent p.a., significantly Higher 
than the land and other existing level of resources in the ccuntry 
will permit. The resettlement scheme for the Northern Line 
Islands (NLI) allowing for some shift in population is alrecdy in 
operation. Still, there is need to restrict the growth in numbers. 
Family planning and other appropriate measures will, ther=fre, 
be put in place and vigorously pursued. 


Manpower requirements in different fields are being examined 
and a Medium Tenn Plan to cover the gaps is being prepared by 
the Public Service Division (PSD). To meet skill shorazes, 
arrangements will be made for promotion of human Stills 
development through overseas and in-country training, exposure 
visits abroad and participation in joint ventures with foreign 
investors. A higher rate of economic activity and gester 
emphasis on expansion and diversification of the prodtcion 
base will generate additional cash income opportunities in raral 
areas. The introduction of more educational and health fac:lities 
in rural areas will also possibly help to stop the populatior drift 
to urban areas. 
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Chapter 5. Population, Manpower and Employment 
L Population 
A. Introduction 


5.1 Improvement in the living conditions of the people and 
attainment of increasing self-reliance are the two -main 
objectives of the country. People are not only the creators and 
generators of development, they are also the recipients cf the 
fruits of progress. Development process is, therefore, emtrely 
aimed at satisfying the needs and aspirations of the people. The 
size and pattern of population growth are thus basic to theissue 
of development. 


§.2 It is well known that Kiribati has very limited resources. 
Increase in the welfare and improvement in the living cond_t-ons 
of our people depends on the availability and optimum use of 
resources. The pressure of increasing population on limited 
resources draws attention to the impartance of population n the 
development process particularly in view of its growing demand 
for various kinds of goods and services relating to employ ent, 
education, health and housing, among others. The size and 
pattern of growth proposed in the Plan should, therefore. take 


into account the socio-economic needs and aspirations of the 
people as reflected in the anticipated demand for the goods and 
services. The demographic perspective-population size and 
structure, therefore, underpin the task before the country for the 
present Plan period. 


B. Trends in Population Growth 


5.3 Since Independence, the Kiribati population has been 
increasing at a relatively high rate. The inter-censal growth rate 
of population has shown a rising trend. The total Kiribati 
population was 56,213 in 1978 and grew to 63,883 in 1985. 
According to [the] 1990 Census, it has further increased to 
72,335. The aggregate density of has therefore 
increased from 82 per sq.km. in 1978 to 88 in 1985 and to 89 in 
1990. The detailed table on population by land area and density 
(Appendix Table 5.1) explains the position based on the 1990 
Population Census. 


5.4 The analysis of historical data on the Kiribati population 
shows that [the] total fertility rate had considerably declined 
from an average of about 7 children per woman during the 
period 1964-68 to only 4.4 in 1973. It rose, thereafter, to 4.7 
children in 1978 but went down again in 1990 to only 4.3 
children, almost the level in 1973. Mortality rate covering 
under five years has shown a continuous and rapid decline from 
190 deaths per 1000 live births before reaching the age of 5 in 
1964 to only 88 in 1989. Infant Mortality Rate (IMR) has gone 
down from 87 in 1978 to only 82 in 1985. While Crude Birth 
Rate (CBR) had increased significantly from 34.9 per 1000 
population in 1978 to 37.5 in 1985, the Crude Death Rate 
(CDR) has gone down during this period only marginally from 
14.0 to 13.9 leading to a higher rate of population growth in 
1985 compared to 1978. In 1990, both the birth rate and death 
rate had fallen to 32.3 and 9.2 respectively, the percentage fall 
in the latter betng much sharper than that of the former. This 
has contributed to a further increase in the population growth 
rate. The following Table 5.1 explains the position: 


Table 5.1. Population Growth Rate, 1978-90 


1978 1985 1990 


Total Fertility Rate 4.7 4.9 4.3 
Infant Mortality Rate 

(per 1000) 87 82 65 
Crude Birth Rate 

(per 1000) 37.5 34.9 32.3 
Crude Death Rate 

(per 1000) 139 140 92 
Total Population 56,213 63,883 72,335 


Population growth rate(%) 22 — 21 224 


C. Population Distribution 


5.5 Over the years, there has been a continuous and significant 
drift of population to Urban Tarawa. As against the overall 
population growth of 2.1% and 2.2496 in the inter-censal periods 
ending in 1985 and 1990 respectively, the growth in Urban 
Tarawa population has been much faster. 


5.6 Consequent to this rapid growth, the population density in 
Urban Tarawa had increased from 1,357 in 1985 to 1,610 in 
1990. For the remaining Gilbert Group of islands, the density 
had risen only from 148 to 156 (for Line and Phoenix Group the 
density had gone up only from 6 to 9) This has, besides 
increasing the crime rate, also exercised pressure on the already 
Health, Sewerage and Water Supply. 


5.7 The data on population by Islands over the 12 year period 
1978-90 covering the three Census 1978, 1985 and 1990 shows 
that in the Gilbert Group, besides South Tarawa, the population 
growth has been above the average for the whole group only in 
case of North Tarawa and Abaiang. In all other Islands, the 
growth rate was lower than the average for the whole group. In 
SIX islands ie., Makin, Kuria, Nonouti, North Tabiteuea, 
Nikunau and Arorae, there was actually a decline in population 
in the last 5 years. This disparity in population growth is 
possibly due to, a) shift of population to resettlement areas in 
Tabueran (Fanning) and Teraina (Washington), b) closeness of 
some islands to the capital; and c) migration of the people from 
some islands so that they can enjoy the benefits of urban life. 


5.8 It appears that there has been a rapid growth of population 
in Line and Phoenix Group, the rate of growth in the last five 
years being much sharper than in the previous census period. 
This sharp growth may be attributed to: a) Implementation of 
resettlement scheme planned for about 6000 persons from 
Gilberts Group to NLI over 5 years: 1989-1993; and b) 
Strengthening administration and potential for development m 


D. Age Structure 


5.10 The ratio of people in the age group 0-14 which declined 
significantly from 41.1% in 1978 to only 38.8% in 1985 has 
again increased to 40.4% in 1990. Thus, [the] dependency ratio 
for below 15 years, which declined in1985, has increased to 
88.0% in 1990. The ratio of old age dependents m the age 
group 50+ has been continuously coming down. But the 
dependency ratio for this group after a significant fall in 1985 
has now remained unchanged in 1990. 


E. Problems 


5.11 The problems associated with such [a] large increase in 
population in a country like Kiriibati are enormous, given the 
availability of limited resources. As this increase calls for 
greater investments of scarce resources to provide essential 
services, it could also be that the size of our population is 
reaching the optimum. Government efforts have, therefore, to 
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be stretched to ensure maintenance and, if possible, an increase 
in the current standards of living. It is therefore urgently 
necessary to undertake measures to restrict the rapid growth in 
population and avoid its adverse effects. 


F. Plan Objectives 


5.12 A major Plan objective is to control and bring down the 
natural rate of growth of population to 2.296 by 1995 and 2.096 
by the year 2000. The Government's long term aim is to create 
awareness of the benefits of small families and promote family 
planning methods so that the fertility rate and consequently the 
population growth rate will ultimately reach zero. 


G. Population Projections 


5.13 Based on an analysis of demographic trends emerging 
from 1978, 1985 and 1990 Census reports, health facilities 
available and the Plan objectives, certain assumptions have been 
made to project population growth in the future. 


kę 


5.15 The above perspective of population growth indicates that 
in 1995, Kiribati population will increase to 80,600 and in 2000 
AD, 8 years from now, it will rise to 89,000 i.e., over 2395 more 
than in 1990. In 2000 AD, the share of people in the age group 
0-14 will decline marginally resulting in a slightly lower 

ratio. On the other hand, of the total increase of 
16,702 people in 2000 AD, about 10,700 or nearly two thirds 
wil be above the age of 15 — economically active people 
seeking jobs. There will be about 6000 more children in the 
school going age requiring new admissions. If the Plan 
objective to restrict the growth in population is not realised, the 
above increases will even be larger. 


5.16 Appendix Table 5.6 indicates the projected population by 
Islands in 1995 and 2000 AD, based generally on the existing 


trends. It is estimated that the population of Kiritimati, 
Tabuuseran and Teraina in the Line and Phoenix Groups, and 
South Tarawa, North Tarawa and Abaiang in the Gilberts Group 
will increase sharply in fhe next 8 years. 


H. Palicy Measures 


5.17 Efforts to reduce the population growth rates would focus 
on the two sides — fertility and emigration. On the fertility side, 
family planning programmes would be pursued with greater 
vigour and commitment. A Population Council may be set up at 
the national level. The Council would fix a target for population 
growth consistent with our resources and evolve a national 
Population policy and programmes which may be implemented 
throug the Population Planning Unit (PPU) in the Ministry of 
Health, Family Planning and Social Welfare. 


5.18 In the implementation of the various Family Plamning 
programmes, the PPU will actively coordinate their population 
control activities with those of the NGOs and particularly 
Church organisations. Greater outreach efforts will be made in 
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rates are low. 


5.19 Current measures such as child tax allowances and 
maternity benefits will be reviewed so as to provide same 
incentives for people to have smaller families. In this cortext, a 
mass media campaign will be launched through the radio and 
public meetings in the Mwaneabas with the active support of the 
influential community leaders to create family planning 
awareness among the people. It will make them more receptive 
to the need for family planning programmes and activities. 


5.20 On the emigration side, there are positive effects of such a 
policy on the population growth and through that on: 


a) generation of remittances to the home country, 


b) reduction of land-man ratio and hence the pressure on End; 
and 


c) development of closer cultural and commercial links with 
the countries of destination. 


5.21 These will be considered seriously. Such programmes 
will be encouraged in collaboration/consultation with tbe 
neighbouring Pacific countries particularly Australia, Fiji, New 
Zealand, USA and Japan and others. The existing programme 
for resettlement in Line and Phoenix Group may be expanded to 
reduce pressure on the Gilbert Group and it will be pursued 


more vigorously. 


Part Five. Social Sector 
Chapter 18. Health and Social Welfare 
L Introduction 


18.1 Health and social welfare are equally important 
components of national development to attain the couniy's 
goals of improved quality of life. Kiribati’s most valuable 
resource is the I-Kiribati people. Indeed, they are the means and 
end of all development targets. The health status of the people 
of Kiribati is generally good and the overall objectve of 
improving the standard of health and social development are 
among the government's primary concerns in the past and 
current Plans. 


18.2 In the past Plan period, the national policy guicelmes 
stated that the “development, improvement and expansion of 
health and education systems are essential pre-requisites for 
economic and social progress.” Likewise, as a member country 
of the World Health Organisation (WHO), Kiribati throuzh the 
Ministry of Health, Family Planning and Social W'ejfare 
(MHFPSW) has adopted a National Health, Family Plaming 
and Social Welfare Plan for 1992-1995. This is in pursuance of 
the global strategy for attaining “Health for All” (HFA) by the 
year 2000. Prepared by the MHFPSW, the sectoral plan is the 


third of such kind since the HFA global goal was adopted by 
Kiribati. Generally, HFA ennnciates the decision of the 
Thirtieth World Health Assembly in 1977, which stated: “the 
main social target of governments and WHO in the coming 
decades should be the attainment by all of the citizens of the 
world by the year 2000 of a level of health that will permit them 
to lead a socially and economically productive life.” One of the 
means to reach the HFA goal is by adopting a health system that 
i8 based on a “Primary Health Care (PHC) Approach." The goal 
of the Third National Health, Family Planning and Social 
Welfare Plan is “good health and welfare for all I-Kiribati by the 
year 2000.” 


* *»* 
IIL Objectives 
A. Overall Objectives 


18.13 In recognition of the close relationship and inter- 
dependence between health and national development, the 
health status of the I-Kiribati people will be improved to a level 
that will enable them to lead an economically and socially 
productive life. The macro objectives under this sector will be 
guided by the national development framework as set out in 
Chapter 3 of the current Plan as well as the NHFPSW Plan; 
1992-1995 drawn up MHFPSW and published in January 1992. 
In general, the sector will continue, adjust, develop and maintain 


the delivery of appropriate health and social welfare services 


with community involvement so that 90-95 percent of the 
community are healthy and productive at the end of the current 
Plan period. As cited earlier, its long term goal is “good health 
and welfare for all I-Kiribati by the year 2000." Its specific 
objectives to achieve the long term goal of Health for All by the 
year 2000 are as stipulated in the NHFPSW Plan as follows, viz: 


B. Specific Objectives 


(a) To raise the health standard of the nation to such a level 
that at least 9096 lead an economically productive life by the end 
of 1995; 


(b) To give priority to preventive measures to combat 
communicable and non-communicable diseases, 


(c) To narrow the gap in the availability and accessibility of 
health services between the central level and outer islands, 


(d) To improve, upgrade and expand the existing health and 
social welfare services to be commensurate with the economic 


progress of the country, 


(e) To achieve progressive improvement of health and welfare 
facilities through increased and collective efforts from all 
concemed ie, by fostering inter-sectoral cooperation and active 
community participation in health care. 


IV. Policies and Strategies 
A. Policies 


18.14 As stated in the Summary of NHEPSW 1992-1995, the 
macro policy of the sector is as follows: 


“Health, Family Planning and Social Welfare services should, 
- through the Primary Health Care approach, provide all I-Kiribati 
with a satisfactory level of mental, social and physical well 
bemg to enable them to be productive, self-sufficient and 
responsible." 


18.15 With the adoption of the Primary Health Care approach, 
it will be guided by the underlying principles namely. equitable 
distribution, community involvement, focus on prevention, 
adoption of appropriate technology and multi-sectoral approach. 
The specific policies adopted by MHFPSW for the sector are as 
follows: 


*» E. 


Family Planning and Population Policy 


18.17 The sector will continue to intensify activities to shift 
into a Comprehensive Population Policy to promote and increase 
the coverage and acceptance of all family planning methods. 
dai a pie pri nde rta ker us 

and, consequently, the population growth rate from 2.24% to 2% 
by 1995. The comprehensive population policy will involve 
increased support to community on population control and 
provision of rewards/incentives for acceptors and providers of 
of family planning and population programmes with 
development efforts of government and non-government 
organizations. In-school population education programmes will 
be continued 


Provision of Medical Services 


18.18 Appropriate and affordable medical services will be 
provided to all I-Kiribati through the improvement of the quality 
of human resources, infrastructure and referral services, both 
local and overseas. 


Policy on Public Health 


18.19 Public Health will be strengthened cost effective 
programmes to address the main health problems in Kiribati. It 
will maintain good support to all related areas and services so 
that at least 90% of the targeted population will benefit from 
public health programmes. It will utilise Primary Health Care 
as far as possible and will continue to maintain surveillance of 
national and international trends on diseases and thereby adopt 
prevention measures for the local community. 


ee 8 
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B. Strategies 
Broad Strategy 


18.24 As a general strategy, the sectoral plan adopts Primary 
Health Care (PHC) approach to achieve the Health for All goal 
by the year 2000. It therefore supports the integrated approach 
to health planning and service delivery by ensuring that from the 
village level up to the central level, adequate services and 
programmes are implemented and that 9096 of the target 
population is covered. The sector has adopted its National 
Health, Family Planning and Social Welfare Plan for 1992-1995 
and it will be executed as a means of ensuring availability of 
services to all. The participation of VWG's and communities 
under PHC is encouraged to broaden the base of participation in 
health care delivery and social welfare services. Other broad 
strategies are: (i) Reactivating and intensifying community- 
based participation and inter-sectoral cooperation; (ii) 
Improvement and expansion of health, family planning and 
social welfare services within the context of PHC approach; (iii) 
Upgrading performance of health personnel and raising their 
morale and motivation through continuing education and 
appropriate incentives. 


Specific Strategies 


18.25 The specific strategies for action during the current Plan 
period include those for health promotion, prevention and 
rehabilitation services. These are categorised briefly as follows: 


Strategy 1: Public Health Promotion 


18.26 Through the Public Health Division of MHFPSW, 
planning and proper management of programmes on Family 
Plannmg/Population Policy, Maternal and Child Health; 
Immunization; Basic Sanitation and Water, Nutrition and Food 
Supply and Communicable Disease Control, will be promoted. 
Broadly, it will strengthen primary health care services through 
Village Welfare Groups (VWGs), integrate all related public 
health activities, organise special campaigns and utilise the 
expertise from other sectors. 


1.1 Family Planning and Population 


18.27 There is a rising trend in the number of acceptors of 
family planning and population control from 23% in 1987 to 
27.6% in 1990. The policy on population during the current 
Plan period is to reduce the annual growth rate from 2.24% to 
2.0% by the year 1995. Strong population policy adopted is to 
consider fertility interventions in family planning programmes. 
The Family Planning (FP) Services will increase its acceptors 
from 27.6% in 1990 to 50% (or 12,000) in 1995 by a) making 
available nationwide all forms of FP methods, b) maintain and 
upgrade techniques and efficiency of FP personnel; c) monitor 
constantly the progress of FP programmes in each island and d) 
formulate a more cohesive Population Policy. 


18.28 Couples and the community will be motivated to plan 
their families to 2 children per couple through intensive 
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campaigns. Every health clinic should offer FP services or 
through referral to appropriate clinics. The knowledge: and 
skills of FP staff will be upgraded and FP programmes will be 
reviewed and evaluated accordingly. Generally, the activities 


1.2 Maternal and Child Health (MICH) 


18.29 Although [the] maternal mortality rate is relatively low, 
the infant mortality rate (IMR) is still high at an estimated 65 
per 1000 live births as of 1990. The policies to improve 
national and health services and to integrate appropriate 
traditional practices will be pursued to attend to 95% of 
pregnant mothers from ante-natal to post-natal period. It will 
ensure that 9596 of pregnancies are of normal births and in"ants 
are healthy. The targeted number of mothers/children atterding 
MCH services will be increased to over 2,600 annually. The 
intake of MCH services will be expanded by motivating mo-hers 
through health information and community education. Other 
services that will be improved are post-natal care, infant zare, 
conduct of home visitz, and operation of child health clinics. 


1.3 Immunization 


18.30 The Immunization Programme is one of the major pablic 
health programmes considering that preventable imfec-ious 
diseases are among the leading causes of morbidity and 
mortality. Based on a cluster survey conducted jointly by 
WHO/UNICEF and GoK immunization coverage had increased 
except for measles vaccination and Hepatitis B with only 20% 
coverage of the latter. All newborn children should be fully 
immunized and schoolgirls should be immunized with 5 doszs of 
Tetanus Toxoid by age 14. Pregnant mothers should als» be 
given 2 doses of Tetanus Toxoid. 


18.31 Community participation through orpanised vaccination 
campaign wil be encouraged. Improved health education, 
strengthened home visits by nursing staff and effective 
procurement of vaccines will be pursued, among other 


saii ii. 


1.5 Communicable Diseases Control 


18.33 Except for gonorrhea, hepatitis and whooping cough, the 
incidence of common communicable diseases has declmed. 
However, two I-Kiribati were confirmed with AIDS virus CHV) 
by 1991. The Communicable Diseases Control Programme will 


concentrate on (a) intensive public education; (b) expanded - 


immunization programme; and (c) regular detection, treatnent 
and follow up of infected people to reduce [the] incidence of 
communicable diseases. By 1995, over 9596 of the population is 
targeted to be free of communicable diseases. Disease control, 
community education, immunisation, surveillance and 
monitoring systems and upgraded health staff capability will be 


implemented. Detection and treatment activities will be 
emphasised on control of tuberculosis, leprosy, gonorrhea and 
sexually transmitted diseases, hepatitis, meningitis and AIDS. 


1.6 Food and Nutrition 


18.34 Improved nutritional status and food availability are 
closely linked with health and national development. To ensure 
the nutritional well-being of the total population and to increase 


development, (b) decrease dependency on imported food and 
beverages related to nutritional deficiencies/disorders by an 
assessment of impact on food habits and consumption pattems, 
consumer education, legislation to restrict “harmful substances,” 
decrease taxation in healthy food items and support local efforts 
to increase food production; (c) increase self-sufficiency on 
staple food, livestock and fresh fruits and vegetables by 
promoting and coordinating food production activities, widening 
opportunities for local food production and marketing strategies, 
Gee ee ae ee 
strengthening ante-natal programme, and nutrition component in 
Child Health Clinics through charting birth weights, maternal 
health education on proper breast-feeding, weaning and 
surveillance system, to name a few, (e) prevention and reduction 
of prevalence of nutritional deficiencies eg. Vitamin A 
deficiency and anemia on infants, children and 
pregnant/lactating women. Other ways to improve the food and 
nutrition situation are (1) disease control with direct effect on 
nutritional status by immunization and oral rehydration as 
interventions, public education for better sanitation and access 
to safe water supply and preventing food poisoning due to poor 
hygiene, unsafe food handling and toxic food stuffs, (ii) decrease 
dental caries by supporting dental services and promoting good 
nutrition eg. to decrease consumption of sugar and white flour 
products, to increase availability of fresh fruits and vegetables 
that are locally produced and ensure that children receive 
enough body building foods in their daily diets, and (iii) 
prevention and reduction of nutrition related disorders among 
adult population eg. diabetes and hypertension by assessing 
current dietary practices and determining incidence and specific 
groups at high risk by location, sex and social status, adopt an 
adult nutrition programme to improve their health status, 
improve detection of diseases related to such disorders, and 
strengthen adult health clinics. 


* x» x* 


Strategy 3. Social Welfare and Development 


»*5 


3.6 Women in Development 


18.49 There is an increasing recognition of the role of women 
as equal partners and participants in the development process. 
lhe status and role of women to increase productivity have 
improved gradually over the years with more access to education 
and employment opportunities. The importance of I-Kiribati 


women's contribution to national development is gaining wider 
To strengthen the national women's federation. (AMAK), 
training of young women and maintaining support to NGOs 
assisting women's development, the sectoral strategies are: (a) 
improvement of communication with women, (b) greater 
coordination of women's programmes and provision of technical 
assistance, where possible, (c) assistance in the management of 
the national women’s federation (AMAK) to address priority 
needs and concerns for women and (d) increasing access and 
opportunities in education, health, employment and participation 
in various levels of planning and development process. 
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LESOTHO. Lesotho National Population Policy, June 1994. 
(Lesotho National Population Policy, Lesotho, Government of 
Lesotho, Ministry of Economic Planning, Population and 
Manpower Division, June 1994, 23 p.) 


Demographic Scenario 


The population of Lesotho estimated to be about 1.88 million as 
of mid 1991 is growing at the rate of 2.6 percent per annum. 
Due to inadequate fertility control measures and health services, 
especially in the rural areas, this rate of growth has remamed 
more or less constant during the last five years. If this rate of 
population growth continues, the population of Lesotho will 
double in the next twenty-seven years putting much pressure on 
existing land space of 30,350 square kilometers of which only 
9.0 percent is arable where most of the population concentrate 
both for habitation and agriculture. At present, population 
density on the arable land is about 700 persons per sq. km. as 
compared to 443 persons in 1976. Such a phenomenal increase 
in human numbers in such a short time has considerably 
attenuated the arable land-man ratio. Unless more land is 
brought under cultivation at the cost of huge investment, which 
is again very difficult to ensure under the prevailing economic 
situation, it will be difficult to support the increasing population. 
Apart from this, another disturbing aspect is the tremendous 
potentials built in the age-structure of the population. 
Population below the age of 15 years 1s 41 percent and those 
above sixty years are 7.4 percent. A country having such a high 
dependency ratio is bound to face difficulty to improve its 
economy by way of allocating more resources for investment in 
productive sectors and creating employment, while most 
immediate responsibility is to support people with basic 
necessities of life, like food, education, housing etc. Women of 
child bearing age (15 - 49 years) represent 45.6 percent of the 
total female population implying that unless adequate fertility 
control measures are taken, there shall be more than seventy 
thousand newborn annually. At present, 14.0 percent population 
are below 5 years requiring health facilities, and inadequate 
health facilities are already creating a great concern in the 
country as a whole. 
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Of the three levers of population growth, impact of migration on 
it is trivial. [The] death rate has declined to the level of 12 per 
1,000 population, but [the] birth rate continues to remain high - 
almost 38 births per 1000 population. If fertility control 
measures continue to remain inadequate, this rate may increase 
further to aggravate the existing high rate of population growth. 


Implications of Population Growth 


If the current rate of population growth (2.6%) continues, [the] 
population of Lesotho will double in less than three decades. As 
a result, there will be several adverse consequences on society 
and economy. First, population below fifteen years continue to 
be somewhere between 45-46 percent of total population and 
thus, the potential for future growth will increase. Secondly, as 
more and more young people enter into [the] labour force, [the] 
existing unemployment rate of 35.0 percent will further 
aggravate and the unemployed people in absolute number will 
be staggering. Such a situation may create immense social and 
political unrest. Added to this, another emerging problem is the 
growing number of returning migrant workers from South 
Africa. In 1986, about 165,000 workers were there. This figure 
has reportedly come down to about 125,000 which is quite likely 
to dwindle further in the years ahead. These are the people 
whose remittances are the major source of Government 
revenues. As a result, not only [the] unemployment problem 
will aggravate, but also the country is going to lose a major 
source of its income. 


Thirdly, there will be a tremendous demand for social services 
like health and education. The existing number of 182 health 
centers, 171 secondary schools and 1,181 primary schools needs 
to be doubled, simply to maintain [the] current level of health 
and educational facilities, but the resources needed for these 
will be enormous, rendering it difficult for the Government to 
ensure under [the] prevailing economic situation. Furthermore 
quality of services will deteriorate. The existing doctor- 
population ratio of 1:14,280 will not improve nor the coverage 
rate of [the] population by other health providers like workers, 
nurses and so on. In a country where environmental degradation 
owing to land erosion and drought is a constant threat, and 
malnutrition among the poor families is endemic, overall status 
of health is quite likely to deteriorate, rather than improve, 
resulting in a high rate of morbidity and mortality. In the 
educational front, one can see a similar dismal scenario. At 
present, in primary and secondary schools, teacher-student ratios 
are respectively 1:56 and 1:21. This situation is bound to 
deteriorate, if needed resources to appoint more teachers and 
build up more schools commensurate with the growing number 
of school age population cannot be provided. Whatever progress 
so far [has been] achieved in education sector cannot be 
sustained; rather it will deteriorate. Per capita educational 
expenditure will diminish, and thus, quality of education cannot 
be ensured. 


Fourthly, household possession of real assets like cows, goats 
and sheep is somewhat decreasing since 1987-88. Due to 
drought, grazing opportunities are also dwindling; and coupled 
with this, [the] rate of slaughtering is also increasing to feed the 
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growing population. As a result, per capita availability of these 
assets will further deplete year after year with the increase in 
population. Fifthly, Lesotho once a food surplus country, has 
now tumed into a food-deficit area. Due to bad weather and 
other factors, food production of maize was 137,227 metri: tons 
in 1988-89 compared to 159,726 in 1987-88. Since then, it has 
been decreasing. As a result, [the] Government's import of 
foodstuffs has been increasing. Besides, due to increrse in 
population, per capita availability of food has decrzased, 
resulting in poor nutritional intake among a significant fraction 
of its population. In fact, in Lesotho, food production cannot 
keep pace with the rate at which population is increasing znd as 
long as this situation will continue, per capita availability of 
food is bound to decrease. 


Sixthly, urban areas are presently estimated to be growing at the 
rate of 5.5 percent with the exception of Maseru where the rate 
is higher than this. Reportedly, about 10,000 inhabitarrs are 
added to the existing urban population resulting in :evere 
shortage of housing. Under the present rate of population 
growth, on the average, 6,000 new houses will be needed per 
rural - urban migrants will increase significantly in the next two 
decades. If [the] current rate of urbanization continues, Maseru 
alone will require 18,000 additional housing units by 1996 
which is about 60.0 percent of the total housing requiremer ts for 
the urban areas as a whole. Lastly, rate of overall eco3omic 
growth is likely to decrease significantly as a result cf the 
increase in population size. At present, per capita gross national 
income (GNP) is estimated to be US $ 490. If the current level 
of investment is not increased significantly commensurate with 
the increase in population size, national income will not 
increase. Even if the Government succeeds in raising the 
investment level to generate more income and savings, the net 
effect will be neutralized by [the] sheer proliferation of kuman 
numbers. Consequently, both gross domestic product (3DP) 
and gross national product (GNP) per person will deplete. 
Perhaps even the current level of progress cannot be sustained, 
if over time the current rate of population growth remains 
constant. 


In view of the adverse consequences of [the] slow declme in 
fertility and resultant increase in the rate of population g-owth 
and size, the government of Lesotho has no other alternati~e but 
to make serious efforts to bring down the existing total fertility 
rate of 5.4 to 2.2 in 2011 AD through a series of policy and 
programmatic measures. 

Programme Efforts So Far 


In Lesotho, fertility control measures are still at the formative 
stage. In the Fourth Five Year Plan 1936 - 91, a modest 
beginning was made by undertaking some projects relat-ng to 
maternal and child health and family planning, information, 
education and motivation, population education, national census 
and demographic training in the National University of Lesotho 
and strengthening [the] population and manpower planninz unit 
in the Ministry of Planning. Many of the projects durirg the 
Fourth Five Year Plan could not start in time, and are now 


spilled over to the Fifth Five Year Plan. Family planning and 
MCH service facilities are so meager that only a small fraction 
of women are protected from unwanted birth. Several important 
agencies, particularly those that deal with wamen and youth, are 
yet to be utilized for population activities. One important 
undertaking of this period was [the] 1986 population census, but 
its detailed analytical report is still to be available. Other 
important surveys done were [the] household budget survey and 
labour force survey. But no efforts were made for evaluation of 
existing projects and programmes nor was any demographic 
survey on fertility, mortality and migration conducted during this 
period. As a result, some basic information on contraceptive 
prevalence rate (CPR), method mix, fertility and mortality rates 
is yet not available. 


Demographic Goal 


Within the framework of a long term demographic goal of 
achieving [a] net reproduction rate of one by 2011 AD, the 
objective of the Fifth Five Year Plan is set at bringing down the 
rate of population growth from the existing level of 2.6 percent 
to 2.3 by mid 1996. The operational implication of this is that 
[the] existing crude birth rate (CBR) of 38 per 1000 population 
shall have to be brought down to 34 per 1,000 population by 
providing family planning services to all eligible women of child 
bearing age so as to avert 35,183 births during the plan period in 
addition to births that would be prevented under the current 
level of fertility decline. It is assumed that [the] mortality level 
has already come to a stage where substantial decline would be 
difficult unless existing health facilities are augmented twice the 


be substantial as there is a potential scope to cover a larger 
number of couples with expanding family planning and MCH 
facilities through clinics and outreach workers. Tables I and II 
provide three demographic scenarios under three different 
fertility assumptions — constant, moderate and substantial 
decline. It may be noted that a decline in mortality over the next 
five years is assumed to be moderate and common for three 
scenarios. In scenario I which assumes constant fertility over the 
plan period (i.e. CBR 38/1000 population) [the] rate of 
population growth will increase up to 2.7 percent in 1996. 
Scenario II, which assumes moderate decline in fertility (i.e. 
average decline of 0.5 m current level of CBR of 38 per 1000 
population), will yield a rate of population growth up to 2.45 
percent m 1996. In view of the high priority attached to 
population planning by the Government, such a slow pace of 
decline in fertility will, in no way, significantly contribute to 
achieving the long term demographic goal of NRR-1 by 2011 
AD. Given the i Government could pursue a policy 
of drastic decline in fertility (1.e. reducing on average 1.0 birth 
per year from [the] current level of 38/1000 population), but 
[given the] existing support-facilities such as doctors, clinics, 
workers etc., and level of family planning knowledge in the rural 
areas, such a demographic objective seems to be unachievable in 
the short run. Under the circumstances, the path which the 
Government is inclined to pursue is the substantial decline in 
festility (i.e. reduction of CBR by 0.8 per year) so as to reduce 
the rate of growth up to 2.3 percent fram [the] 1991 level of 2.6 


percent and that contraceptive prevalence rate shall have to be 


raised from [the] 1991 level of 18.5 percent to 31.0 percent in 
1996. Table I provides the annual breakdown of the rate of 
decline of both CBR and CDR during the Fifth Five Year Plan 
(1991-96) under the assumptions of constant and moderate 
decline in fertility, while Table II provides the annual 
breakdown of the rate of decline in CBR and CDR under the 
assumption of substantial decline in fertility along with the birth 
prevention and contraceptive prevalence rate target durmg the 
plan period (1991-96). In order to achieve the long term 
demographic goal of NRR-1 as mentioned above, efforts must be 
made to raise the CPR level up to 70-75 percent by the year 
2011. 


TABLE I: PROJECTED POPULATION SIZE, AND RATE OF 
GROWTH DURING FIFTH FIVE YEAR PLAN, 1991-1996 UNDER 
THE ASSUMPTIONS OF CONSTANT AND MODERATE DECLINE 
IN FERTILITY 


Population 
Population size under 
size under moderate 
constant decime 
fertility of fertility 
Year Population CBR CDR RNI Population CBR CDR RNI 
(000) (000) (00) (000) (000) (00) 


1991 1885000 38.0 12.0 2.60 1885000 38.0 12.0 2.60 
1992 1934010 38.0 11.8 2.62 1933444 37.5 11.8 2.57 
1993 1984681 38.0 11.6 2.64 1982553 37.0 11.6 2.54 
1994 2037076 38.0 11.4 2.61 2032315 365 114 2.51 
1995 2091262 38.0 112 268 2082716 360 112 2.48 
1996 2147308 38.0 11.0 2.70 2133742 35,5 11.0 2.45 


TABLE Ti. PROJECTED POPULATION SIZE, RATE OF 
GROWTH, BIRTHS TO BE AVERTED AND CONTRACEPTIVE 
PREVALENCE RATE (CPR) DURING FIFTH FIVE YEAR PLAN, 
1991-1996, UNDER THE ASSUMPTION OF SUBSTANTIAL 
DECLINE IN FERTILITY. 


Year Population CBR CDR RNI Number ofbicths* CPR 


(000) (000) (00) tobeaverted (%) 
1991 1885000 38.0 12.0 2.60 - 18.5 
1992 1932879 37.2 11.8 254 3370 21.0 
1993 1980814 364 116 248 5061 23.5 
1994 2028750 35.6 114 242 6891 26.0 
1995 2076628 34.8 11.2 236 8868 28.5 
1996 2124390 340 11.0 230 10,993 31.0 
TOTAL - - - > 35,183 - 
CBR = Crude Birth Rate. 
CDR = Crude Death Rate. 
RNI = Rate of Natural Increase. 


(*These are additional birth preventions on top of what will decline under 
the constant fertility assumption.) 


Other demographic targets include a reduction of infant 
mortality rate from over 85 to 70 per 1000 live births and child 
mortality rate (aged 1-4 years) from 40 to 30 by mid 1996. In 
order to achieve these targets, coverage rate of expanded 
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programme of immunization (EPT) of children under two years 
has to be raised up to 95 percent from the 1991 level of 60 - 65 
percent. 


Programme Strategies 


In order to achieve [the] above demographic objective during the 
fifth five year plan (1991 - 96), the following programme 
strategies will be undertaken. 


i) Family Planning services should be provided as an integral 
part of health services at all levels of service outlets. For this, 
[the] existing worker-population ratio as well as population- 
clinic ratio should improve by, at least, ten percent. 


ii) Existing hospitals and clinics should be equipped with all 
clinical facilities for IUD, sterilization and injectables. 


iti) Proper storage facilities of contraceptives and medicine 
should be ensured, at least, at the district level. 


iv) A wide range of contraceptive services should be provided 
so that people can choose their own method. 


v) Information, education and communication programme 
should be reinforced with appropriate messages through 
interpersonal communication and mass media including the use 
of video, mobile cinema van, radio and television. 


vi) Existing women's programmes should be strengthened and 
[the] number of centers for skill training and population 
education should be increased, and women exposed in trade- 
skills should be given credit on soft term so that they can raise 
their income and contribute to household economy. They can 


. also work as agents for family planning and MCH in their 


respective communit[ies]. 


vii) [The] training programme for field workers should 
improve. It may be revised to incorporate MCH and population 
components. If necessary, more instructors may be engaged at 
the National Health Training Center. 


viii) Population education will be introduced in [the] formal 
school system from grade 4 through 12. [The] demographic 
trainirg programme at the National University of Lesotho will 
continue. More and more population-related workshops will be 
organized by the relevant agencies to provide better 
understanding of population dynamics. 


ix) In order to create a cadre of qualified manpower to meet the 
needs of population sector activities, several functionaries will 
be sent abroad for graduate studies from the Ministries of 
Planning, Health, Education, Bureau of Statistics, Home Affairs, 
Agriculture etc. 


X) Department of Economic Policy will be strengthened with 
necessary manpower to effectively plan, coordinate and monitor 
all population projects of the country. Population projects, now 
dealt with in the other branch of the Ministry of Planning, will 
be brought under its purview. Besides, it should be responsible 
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for coordination with donor agencies for all population-releted 
assistance. 


xi) Bureau of Statistics will be strengthened to start decennial 
census for 1996 in time. [The] Government will also take 
necessary initiative to undertake some programme evaluation 
research and demographic studies on fertility, mortality and 
MS 


Contraceptive Services and Quality Control 


The Government will continue to provide a wide range of 
contraceptives so that the acceptors may choose the method they 
like best. These methods are: condom, oral pill, IUD, 
sterilization, and injectable. [The] Ministry of Health will 
continue to arrange training for all doctors and nurses in the 
Health Centers on sterilization and IUD insertion in a phased 
manner. Supervision and monitoring will be reinforced at all 
levels. Before allowing doctors and nurses to do sterilization 
and IUD insertion, as the case may be, some practical training 
Shall have to be ensured. Proper counselling at the climic, 
supported by follow up services at the household level for [UD 
and sterilization acceptors, will also be ensured. 


Establishment of Model MCH - FP Clinic 


[The] existing MCH-FP clinic at the Queen Elizabeth II hosp.tal 
needs complete remodelling in order to upgrade it to provide 
improved services. Its physical space is too small to 
accommodate the increasing number of patients. It is also 
grossly understaffed in terms of doctors, nurses and support 
personnel, neither is it properly equipped and furnished. Its 
upgrading, therefore, includes construction of a new building, 
furnishing for which necessary funds will be provided. It will be 
an integral part of the Queen Elizabeth II hospital and will 
provide training to doctors and nurses of all district hospitals in 
sterilization and IUD insertion as well as in treatment of 


complicated cases. 
Integration of Population Variables in Development Plan 


Population has been traditionally perceived as [a] demend 
variable rather than as a factor that can affect socio-economic 
development. Many of the development plans do not even take 
into account population size and age structure while mak ng 
decision[s| about resource allocation to various sectcral 
populations. In fact, population issues should be set forth as 
demographic problems (e.g. high rate of population growth, h gh 
fertility, high infant child and maternal mortality, low age at 
marriage, low level of contraceptive practice etc.) and also, as 
development constraints imposed by demographic factcrs. 
Unfavourable linkages which now exist between population, 
environment and development factors in Lesotho need to be 
appropriately reflected along with implications of populat.on 
growth on sectoral activities. Besides role, status end 
importance of participation of women in development activities 
that are mainly designed for people's welfare needs to be sta-ed 
in all public policy documents. In view of the serious populat-on 
problem that Lesotho is facing today and shall face more 


severely in the foreseeable future, it is all the more important 
that Government's entire development should be tilted towards 
integrat[ing] population factors. In order to facilitate this 
operation, several areas are identified. First, the macro chapter 
of the five year development plan should envisage population 
size, rate of growth, and other demographic objectives along 
with the development goals and objectives. Secondly, as an 
integral part of [the] five year development plan, population 
planning envisaging both short and long term demographic 
goals, target of contraceptive users to achieve 

objective as well as its linkages with other sectors of the 
economy in terms of implications as has been done in the 
present document. And lastly, in several sectoral plans, such as 
Health, Education, Environment, Women and Youth, Rural 
Development, Agriculture, Housing etc., data generated from 
population projections and specialised sectoral projections 
should be utilised, while setting sectoral targets, formulating 


Social Measures 


Reduction in the rate of growth has been faster in societies 
having [a] conducive environment created through a series of 
social measures in favour of women's participation in 
development activities, wider opportunities of employment for 
youth, promoting female education and vocational training, 
maternal and child health benefits, enhanced investment for 
educational opportunities and so on. Keeping in view Lesotho's 
high rate of population growth, and its social and cultural 
milieu, several social measures are suggested below for creating 
an enabling environment for poising the society in favour of 
small family norm. These are: 


i) Creation of enhanced opportunities for women specially in 
the rural areas through functional literacy and vocational 
training so as to enable them to participate in income-generating 
activities, 


li) Provision for equal access for both men and women to 
credit facilities for small scale production enterprise without 
collateral by creating special social groups, such as, mothers’ 
so on. For this, any existing law that is, hitherto, unconcerned 
about this, needs to be modified to create an enabling 
environment, 


ii) Population education and training should be provided as an 
integral component of training programmes of various Ministries 
to keep the participants informed of the consequences of rapid 
population growth on their sectoral outputs and investment plan. 
A necessary directive in this regard should be given from the 
highest level of the Government, 


iv) The right to provide pension benefits should be guaranteed 
to all working women from the date of entry into service. Such 
a provision will uphold women's rights to equality in service and 
enhance their security and [self-] determination including their 
right to choose their family size, 


v) Social marketing of contraceptives and informed choices for 
these should be ensured through all culturally acceptable media 


vi) Provision for social security to childless parents after the 
age of fifty-five. Necessary treatment should be provided to 
couples having no child even [after] several years of their 
be made free by state law. Besides, Government should also 
having only one child. 


If the above social measures are considered after careful 
examination along with proper implementation of MCH based 
family planni ‘etal ‘ation of lati 
policy is expected to be very high and, thus, an enabling 
environment for the decline of fertility and mortality rate in 
Lesotho can be ensured. 


Role of Ministries in Population Activities 


[The] high rate of population growth and resultant increase in 
population size impede the process of achieving the objectives in 
various sectors of the economy which is why the burden of 
responsibility of population control and family planning must be 
shared by those Ministries and agencies whose target 
population[s] are directly affected by the menace of population 
growth. The relevant Ministries and agencies can play their 
respective role within their normal strides and framework. 
What is needed for them is the highest level of motivation and a 
sense of responsibility in overcoming the difficulties imposed by 
the population problem. Outlined below is the role expected to 
be played by different ministries and agencies during the Fifth 
Five Year Plan. 


1) [The] Ministry of Health shall be responsible for family 
planning and MCH service delivery through its existing and 
workers as an integral part of health activities. It shall also be 
responsible for those services related to procurement, logistics 
and supplies as well as distribution to the client level. 


il) [The] Ministry of Education shall be responsible for 
introduction. of education in their formal school 
system from four[th] to twelfth grades and continue to provide 
demographic training at the National University of Lesotho. It 
centres. 


iii) [The] Ministry of Agriculture shall introduce population 
education in its training institute and college. It shall make 
efforts to motivate [the] farm population on [the] small family 
norm fhrough its extension workers. Jt should also organize 
women's cooperatives and provide credit on sofl-terms and 
conditions to women with entrepreneurial skills for productive 
work. 


iv) [Ihe] Ministry of Information shall inform the people 
through television and radio by using appropriate themes and 
messages on [the] population problem, family planning [and] 
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maternal and child health to heighten their motivation in favour 
of family size limitation. 


v) [The] Ministry of Home Affairs should develop special 
programmes for the training of the District Secretaries and 
Village chiefs for arousing their interest in population activities 
and thus, enabling them to assume greater responsibility in 
population control in their respective spheres. Jt will also 


vi) [The] Ministry of Planning shall be responsible for 
formulating population policy, integration of population 
variables in the relevant sectoral policies and programmes, as 
well as coordination of and resource allocation to vanous 
projects and programmes of the concerned ministries. It shall 
also be responsible for assessing programme impact through 
evaluative studies, as well as a study to assess the impact of the 
returnees from South Africa on [the] employment market. [The] 
Bureau of Statistics of this Ministry will undertake [a] decennial 
census. It may undertake some demographic studies on fertility, 
mortality, and migration as per [the] recommendation of the 
Interministerial Technical Committee (IMTC) on Population 
established in the Economic Policy Department. 


Role of Non-Government Organizations (NGOs) 


Non-Government Organizations can play a vital role in arousing 
people's interest in family planning and educating them against 
taboos that thwart the process of accepting [the] small family 
norm. Lesotho Planned Parenthood Association (LPPA) and 
other NGOs should be encouraged to undertake family planning 
and MCH related projects with necessary financial assistance 
from the Government. The Ministry of Planning will develop 
appropriate subvention mechanisms of providing some grant to 
the NGOs. 


Co-ordination and Institutional Mechanisms 


In order to create a strong sense of responsibility both at [the] 
societal and [the] individual level towards population planning, 
various Ministries are going to be involved in population 
activities for which co-ordination at appropriate tiers of public 
administration is a sine qua non. Such mechanisms will ensure 
periodic review and monitoring of [the] progress of 
implementation of various projects and programmes and help 
enlist support at various functional levels in favor of [the] small 
family norm. Keeping this purpose in view, the following three 
coordination committees will be formed. 


8) National Population Council (NPC): The head of the 
Government shall be the chairman of the Council. Honourable 
Ministers of Planning, Finance, Education, Health, Information, 
Agriculture and Home Affairs, Labour and Employment will be 
its members. A representative of the National Council of Non- 
Government Organization will also be a member of NPC. 
Department of Economic Policy, Population and Manpower 
Development will the Secretariat of this Council. The activities 
of the Council include formulation and review of Population 
Policy, monitoring progress and [m]aking major policy decisions 
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es may be necessary to promote population activities and 
accelerate progress. 


b) District Population Programme Coordination 
Committee: It will be headed by the District Secretary and 
consist of district level functionaries of the Ministries witch 
have population projects and programmes in the district. The 
committee will take measures to accelerate population-related 
IEC activities, review progress of implementation of projects, 


resources to the committee to facilitate its tasks. Various freid 
workers’ efforts will be coordinated at this level. 


c) Local Level Committee will be headed by a local chief 
with broad representation from local people and Governmertal 
agencies to promote population family planning and MCH 


There will be an in-built mechanism for flow of informaton 
from the village level coordination committee to the National 
will be accountable to the District Level Coordinat on 
Committee which, in turn, will be accountable to the National 

ion Council for its activities. The Ministry of Plann-ng 
will work out the details as to the ways each of these institutions 
will function in [an] operational sense. 


d) Interministerial Technical Committee (IMTC): 


[The] Interministerial Technical Committee established in [the] 
Ministry of Pianning to advise on matters relating to populaton 
issues, research, annual publication of population data, etc., vill 
continue to function. It will also service as an advisory body to 
the National Population Council on population-related ma-ters, 
as and when needed. 


Financial Outlay 


Population activities durmg this plan period would include (1) 
Family Planning and MCH Service delivery; (ii) Women's 
programmes combined with population and MCH educatian; 
(iii) Information, Education and Communication (IEC), (.v) 
Research, Evaluation and Monitoring, (v) Training and 
Manpower Development, and (vi) other related activities. In 
order to carry out these activities, an amount of US $ 10.0 
million will be necessary, in which ratio of donors and 
government contribution would be 8:2. According to priority, 
allocation to various activities is as follows: 


Gn US $) 
(a) Service Delivery 4.5 million 
(b) Women's Programmes 1.5 million 

0.7 million 


(c) Information, Education Communication 
(IEC). 


(d) Research, Evaluation and Monitoring, 


Policy Planning and Census 1.5 million 
(e) Training and Manpower Development 0.8 million 
(f) Other activities including support 

to the Secretariat of the NPC and 

ofher local bodies. 0.2 million 
(g) Support to Non-Govemment 

Organizations (NGO) 0.8 million 


The above allocation is indicative and subject to availability of 
funds as well as intra sectoral adjustment. 


MALAWL The Constitution of the Republic of Malawi, 16 
May 1994. (The Constitution of the Republic of Malawi, 
Zomba, Malawi, Government Printer, 1994, 95 p.) 


The People of Malawi — 


recognizing the sanctity of human life and the unity of all 
mankind, 


guided by their private consciences and collective wisdom; 


seeking to guarantee the welfare and development of all the 
people of Malawi, national harmony and peaceful international 
relations, 

desirous of creating a constitutional order in the Republic of 
Malawi based on the need for an open, democratic and 
accountable government: 


Hereby adopt the following as the Constitution of the Republic 
of Malawi. 


Chapter L The Republic of Malawi 

et 
5. Any act of Government or any law that is inconsistent with 
the provisions of this Constitution shall, to the extent of such 
inconsistency, be invalid. 
6. Save as otherwise provided in this Constitution, the 
authority to govern derives from the people of Malawi as 
expressed through universal and equal suffrage in elections held 
in accordance with this Constitution in a manner prescribed by 
an Act of Parliament. 


*»* 


9. The judiciary shall have the responsibility of interpreting, 


impartial manner with regard only to legally relevant|facts and 
the prescriptions of law. 


Chapter IL Application and Interpretation 


10. (1) In the mterpretation of all laws and in the resolution of 
political disputes the provisions of this Constitution shall be 
regarded as the supreme arbiter and ultimate source of authority. 


(2) In the application and formulation of any Act of Parliament 
and in the application and development of the common law and 
customary law, the relevant organs of State shall have the due 
regard to the principles and provisions of this Constitution. 


11. (1) Appropriate principles of interpretation of this 
Constitution shall be developed and employed by the courts to 
reflect the unique character and supreme status of this 
Constitution. 


(2) In interpreting the provisions of this Constitution a court of 
law shall — 


(a) promote the values which underlie an open and democratic 
society, 


(b) take full account of the provisions of chapter MI and 
Chapter IV; and 


(c) where applicable, have regard to current norms of public 
international law and comparable foreign case law. 


(3) Where a court of law declares an act of executive or a law 
to be invalid, that court may apply such interpretation of that act 
or law as is consistent with this Constitution. 


(4) Any law that ousts or purports to oust the jurisdiction of the 
courts to entertain matters pertaining to this Constitution shall 
be invalid. 


Chapter IL Fundamental Principles 


12. This Constitution is founded upon the following underlying 
iini s 


(i) All legal and political authority of the State derives from 
the people of Malawi and shall be exercised in accordance with 
this Constitution solely to serve and protect their interests. 


(ii) All persons responsible for the exercise of powers of State 
do so on trust and shall only exercise such power to the extent of 
their lawful authority and in accordance with their 
responsibilities to the people of Malawi. 


(iii) The authority to exercise power of State is conditional upon 
the sustamed trust of the people of Malawi and that trust can 
only be maintained through open, accountable and transparent 
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(iv) The inberent dignity and worth of each human being 
requires that the State and all persons shall recognize and 
protect. fundamental human rights and afford the fullest 
protection to the rights and views of all individuals, groups and 
minorities whether or not they are entitled to vote. 


(v) As all persons have equal status before the law, the only 


justifiable limitations to lawful rights are those necessary to 
ensure peaceful human interaction in an open and democratic 


society. 
(vi) All institutions and persons shall observe and uphold the 
Constitution and the rule of law and no institution of person 
shall stand above the law. 

13. The State shall actively promote the welfare and 
development of the people of Malawi by progressively adopting 
and implementing policies and legislation aimed at achieving 
the following goals — 

(a) Gender Equality 

To obtain gender equality for women with men through — 


(i) full participation of women in all spheres of Malawian 
society on the basis of equality with men; 


(ii) the implementation of the principles of non-discrimination 
and such other measures as may be required; and 


(iii) the implementation of policies to address social issues such 
as domestic violence, security of the person, lack of maternity 
benefits, economic exploitation and rights to property. 

(b) Nutrition 


To achieve adequate nutrition for all in order to promote good 
health and self-sufficiency. 


(c) Health 

To provide adequate health care, commensurate with the health 
needs of Malawian society and international standards of health 
care. 

(d) The Environment 

To manage the environment responsibly in order to — 

(1) prevent the degradation of the environment; 


(ii) provide a healthy living and working environment for the 
people of Malawi; 

(iii) accord full recognition to the rights of future generations by 
means of environmental protection and the sustainable 
development of natural resources; and 


(iv) conserve and enhance the biological diversity of Malawi. 
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(e Rural Life 

To enhance the quality of life in rural communities anc to 
recognize rural standards of living as a key indicator of the 
success of Government policies. 


(0 Education 


To provide adequate resources to the education sector and devise 
programmes in order to — 


(i) eliminate illiteracy in Malawi; 


(ii) make primary education compulsory and free to all citizens 
of Malawi; 


(iii) offer greater access to higher learning and continuing 
education; and 


(iv) promote national goals such as unity and the eliminatioa of 
political, religious, racial and ethnic intolerance. 


(g The Disabled 

To support fhe disabled through — 

(i) greater access to public places, 

(ii) fair opportunities in employment; and 

(iii) the fullest possible participation in all spheres of Malawian 
society. 

(h) Children 


To encourage and promote conditions conducive to the -ull 
development of healthy, productive and responsible memberz of 
society. 


â) The Family 


To recognize and protect the family as a fundamental and vital 
social unit. 


@ The Elderly 


To respect and support the elderly through the provision of 
community services and to encourage participation m the life of 
the community. 


*"»*»* 


14. The principles of national policy contained in this Chapter 

shall be directory in nature but courts shall be entitled to have 

regard to them in interpreting and applying any of the provisions 

of this Constitution or of any law or in determining the validity 

of decisions of the executive and in the interpretation of the 
-sions of this Constituti 


Chapter IV. Human Rights 


15. (1) The human rights and freedoms enshrined in this 
Chapter shall be respected and upheld by the executive, 
legislature and judiciary and all organs of the Government and 
its agencies and, where applicable to them, by all natural and 
legal persons in Malawi and shall be enforceable in the manner 
prescribed in this Chapter. 

(2) Any person or group of persons with sufficient interest in 
the protection and enforcement of rights under this Chapter shall 
be entitled to the assistance of the courts, the Ombudsman, the 
Human Rights Commission and other organs of Government to 
ensure the promotion, protection and redress of grievance in 
respect of those rights. 


16. Every person has the right to life and no person shall be 
arbitrarily deprived of his or her life: 

Provided that the execution of the death sentence imposed by a 
competent court on a person in respect of a criminal offence 
under the laws of Malawi of which he or she has been convicted 
shall not be regarded as arbitrary deprivation of his or her right 
to life 


$+% 


18. Every person has the right to personal liberty. 
19. (1) The dignity of all persons shall be inviolable. 


(2) In any judicial proceedings or in any other proceedings 
before any organ of the State, and during the enforcement of a 
penalty, respect for human dignity shall be guaranteed. 


(3) No person shall be subject to torture of any kind or to cruel, 
inhuman or degrading treatment or punishment. 


(4) No person shall be subject to corporal punishment in 
connection with any judicial proceedings or in any other 
proceedings before any organ of the State. 


(5) No person shall be subjected to medical or scientific 
experimentation without his or her consent. 


(6) Subject to this Constitution, every person shall have the 
right to freedom and security of person, which shall include the 
right not to be — 

(a) detained without trial; 

(b) detained solely by reason of his or her political or other 
opinions; or 

(c) imprisoned for inability to fulfill contractual obligations. 


20. (1) Discrimination of persons in any form is prohibited 
and all persons are, under any law, guaranteed equal and 
effective protection against discrimination on grounds of race, 


colour, sex, language, religion, political or other opinion, 
nationality, ethnic or social origin, disability, property, birth or 
other status. 


(2) Legislation may be passed addressing inequalities in 


21. (1) Every person shall have the right to personal privacy, 
which shall include the right not to be subject to — 


(a) searches of his or her person, home or property, 

(b) the seizure of private possessions, or 

(c) interference with private communications, including mail 
and all forms of telecommunications. 


22. (1) The family is the natural and fundamental group unit 
of society and is entitled to protection by society and the State. 


(2) Each member of the family shall enjoy full and equal 
respect and shall be protected by law against all forms of 
neglect, cruelty or exploitation. 

(3) All men and women have the right to marry and found a 
family. 

(4) No person shall be forced to enter into marriage. 


` (S) Sub-sections (3) and (4) shall apply to all marriages at law, 
custom and marriages by repute or by permanent cohabitation. 


(6) No person over the age of eighteen years shall be prevented 
from entering into marriage. 


(7) For persons between the age of fifteen and eighteen years a 
marriage shall only be entered into with the consent of their 


parents or guardians. 


(8) The State shall actually discourage marriage between 
persons where either of them is under the age of fifteen years. 


23. (1) All children, regardless of the circumstances of their 
birth, are entitled to equal treatment before the law. 


(2) All children shall have the right to a given name and a 
family name and the right to a nationality. 

(3) Children have the right to know, and to be raised by, their 
parents. 


(4) Children are entitled to be protected from economic 
exploitation or any treatment, work or punishment that is, or is 
likely to — 


(a) be hazardous, 
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(b) interfere with their education; or 


(c) be harmful to their health or to their physical, mental or 
spiritual or social development. 


(5) For purposes of this section, children shall be persons 
under sixteen years of age. 


24. (1) Women have tbe right to full and equal protection by 
the law, and have the right not to be discriminated against on the 
basis of their gender or marital status which includes the right — 
(a) to be accorded the same rights as men in civil law, 
including equal capacity — 
(i) to enter into contracts, 


(ii) to acquire and maintain rights in property, independently or 
in association with others, regardless of their marital status, 


(iii) to acquire and retain custody, guardianship and care of 
children and to have an equal right in the making of decisions 
that affect their upbringing, and 

(iv) to acquire and retain citizenship and nationality. 

(b) on the dissolution of marriage — 

(i) to a fair disposition of property that is held jointly with a 
husband; and 

Gi) to fair maintenance, taking into consideration all the 
circumstances and, in particular, the means of the former 
husband and the needs of any children. 

(2) Any law that discriminates against women on the basis of 
gender or marital status shall be invalid and legislation shall be 
passed to eliminate customs and practices that discriminate 
against women, particularly practices such as — 

(a) sexual abuse, harassment and violence; 

(b) discrimination in work, business and public affairs; end 


(c) deprivation of property, including property obtained by 


25. (1) All persons are entitled to education. 

(2) Primary education shall consist of at least five years of 
educat-on. 

(3) Private schools and other private institutions of higher 
learning shall be permissible, provided that — 


(a) such schools or institutions are registered with a State 
department in accordance with the law, 
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(b) the standards maintained by such schools or institutions are 
not inferior to official standards in State schools. 


ee 


28. (1) Every person shall be able to acquire property alcn= or 
in association with others. 


(2) No person shall be arbitrarily deprived of property. 


29. Every person shall have the right freely to engage in 
economic activity, to work and to pursue a livelihood anywhere 
in Malawi. 


30. (1) All persons and peoples have a right to development 
and therefore to the enjoyment of economic, social, cultural and 
political development, and women, children and the disabEd in 
particular shall be given special consideration in the applica:ion 
of this right. 

(2) The State shall take all necessary measures for the 
realization of the right to development. Such measures siall 
include, amongst other things, equality of opportunity for al. in 
their access to basic resources, education, health services, Icod, 
shelter, employment and infrastructure. 


(3) The State shall take measures to introduce reforms ained at 
eradicating social injustices and inequalities. 

(4) The State has a responsibility to respect the right to 
development and to justify its policies in accordance witt ‘his 
responsibility. 

3L (1) Every person shall have the right to fair and safe 
labour practices and to fair remuneration. 

(2) All persons shall have the ight to form and join rade 
unions or not to form or join trade unions. 


(3) Every person shall be entitled to fair wages and equal 
remuneration for work of equal value without distinctim or 
discrimination of any kind, in particular on basis of geader, 
disability or race. 


(4) The State shall take measures to ensure the riglt to 
withdraw labour. 


t y © 


39. (1) Every person shall have the right of freedori of 
movement and residence within the borders of Malawi. 


(2) Every person shall have the right to leave the Republic and 
to return to it. 


“=e 


41. (1) Every person shall have a right to recognition a3 a 
person before the law. 


(2) Every person shall have access to any court of law or any 
other tribunal with jurisdiction for final settlement of legal 
issues. 


(3) Every person shall have the right to an effective remedy by 
a court of law or tribunal for acts violating the rights and 
freedoms granted to him by this Constitution or any other law. 


(2) Every person arrested for, or accused of, the alleged 
commission of an offence shall, in addition to the rights which 
he or she has as a detained person, have the right — 


“se 


(g) in addition, if that person is a child, to treatment consistent 
with the special needs of children, which shall mclude the 
right — 

(i) not to be sentenced to life imprisonment without possibility 
of release; 


(11) to be imprisoned only as a last resort and for the shortest 
period of time; 


(iii) to be separated from adults when imprisoned, unless it is 
considered to be in his or her best interest not to do so, and to 


maintain contact with his or her family through correspondence 
and visits; 


(iv) to be treated in a manner consistent with the promotion of 
his or her sense of dignity and worth, which reinforces respect 
for the rights and freedoms of others; 


(v) to be treated in a manner which takes into account his or 
her age and the desirability of promoting his or her reintegration 
into society to assume a constructive role; and 

(vi) to be dealt with in a form of legal proceedings that reflects 
the vulnerability of children while fully respecting human rights 
and legal safeguards. 


* E 


44. (1) There shall be no derogation, restrictions or limitation 
with regard to — 


k tg 


(g the right to equality and recognition before the law, 


“x & 


(2) Without prejudice to subsection (1), no restrictions or 
limitations may be placed on the exercise of any rights and 
freedoms provided for in this Constitution other than those 
prescribed by law, which are reasonable, recognized by 


international human rights standards and necessary in an open 


(3) Laws prescribing restrictions or limitations shall not negate 
the essential content of the right or freedom in question, shall be 
of general application. 


(4) Expropriation of property shall be permissible only when 
done for public utility and only when there has been adequate 
notification and appropriate compensation, provided that there 
shall always be a right to appeal to a court of law. 


(5) Wherever it is stated in this Constitution that a person has 
the right to the services of a legal practitioner or medical 
practitioner of his or her own choice, that right shall be without 
limitation, save where the State is obliged to provide such 
services of a legal practitioner or medical practitioner, in which 
case an Act of Parliament may prescribe that the choice of the 
legal practitioner or medical practitioner should be limited to 
those in Government service or employment. 


45. (1) No derogation from rights contained in this Chapter 
shall be permissible save to the extent provided for by this 
section and no such derogation shall be made unless there has 
been a declaration of a state of emergency within the meaning of 
this section. 


(2) The President may declare a state of emergency — 
(a) only to the extent that it is provided for in this section; 


(b) only with the approval of the Defence and Security 
Committee of the National Assembly, 


(c) only in times of war, threat of war, civil war or widespread 
natural disaster, 


(d) only with regard to the specific location where the 
emergency exists, and that any declaration of a state of 
emergency shall be publicly announced; and 


(e) only after the state of emergency has been publicly 
announced. 


(3) Derogation shall only be permissible during a state of 
emergency — 


(a) with respect to freedom of expression, freedom of 
information, freedom of movement, freedom of assembly and 
rights under section 19 (6) (a) and section 42 (2) (b); 


(b) to the extent that such derogation is not inconsistent with 
the obligations of Malawi under International Law, and 


(c) tothe extent that — 
(i) in the case of war or threat of war, it is strictly required to 


prevent the lives of defensive combatants and legitimate military 
objectives from being placed in direct jeopardy, or 
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(ii) in the case of a widespread natural disaster, it is strictly 
required for the protection and relief of those people m the 
disaster area. 


(4) The declaration of a state of emergency and any action 
taken in consequence thereof shall be in force for a period of not 
more then twenty-one days, unless it is extended for a period of 
not longer than three months, or consecutive periods of not 
longer than three months at a time, by resolution of the National 
Assembly adopted by a majority of at least two-thirds of all its 
members. 


(5) The High Court shall be competent to hear applications 
challenging the validity of a declaration of a state of emergency, 
any extension thereof, and any action taken, including any 
regulation enacted, under such declaration. 


(6) Where a person is detained under a state of emergency such 
detention shall be subject to the following conditions — 


(a) an adult family member or friend of the detainee shall be 
notified of the detention as soon as is reasonably possible and in 
any case not later than forty-eight hours of detention; 


(b) the name of every detainee and a reference to the measures 
in terms of which he or she is being detained shall be published 
in the Gazette within five days of his or her detention; 


(c) when rights entrenched in section 19 (6) (a) or section 42 
(2) (b) bave been suspended — 


(i) the detention of a person shall, as soon as it is reasonably 
possible but not later than ten days after his or her detention, be 
reviewed by a court, and the court shall order the release of the 
detainee if it is satisfied that the detention is not necessary to 
restore peace or order, 


(i) a detamee shall at any stage after the expiry of a period of 
five days after a review under subparagraph (i) be entitled to 
apply to a court of law for a further review of his or her 
detention, and the court shall order the release of the detainee if 
it is satisfied that the detention is no longer necessary to restore 
peace or order, 


(d) the State shall for the purpose of a review referred to in 
paragraph (c) submit written reasons to justify the detention or 
further detention of the detainee to the court, and shall furnish 
the detainee with such reasons not later than two days before the 


review. 


(7) Ifa court finds the grounds for the detention of a person to 
be unjustified or illegal it shall order his or her release and that 
person shall not be detained again on the same grounds unless 
the State shows good cause to a court prior to such re-detention. 


(8) Under no circumstance shall it be possible to suspend this 
Constitution or amy part thereof or dissolve any of its organs, 
save as is consistent with the provisions of this Constitution. 
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46. (1) Save im so far as it may be authorized to do so b” this 
Constitution, the National Assembly or any suborcinate 
legislative authority shall not make any law, and the executive 
and the agencies of Government shall not take any action which 
abolishes or abridges the fundamental rights and freedoms 
conferred by this Chapter, and any law or action in contravention 
thereof shall, to the extent of the contravention, be invalid. 


(2) Any person who claims that a fundamental right or freedom 
guaranteed by this Constitution has been infringed or threatened 
Shall be entitled — 


(a) to make application to a competent court to enforce or 
protect such a right or freedom; and 


(b) to make application to the Ombudsman or the Human 
Rights Commission in order to secure such assistance or advice 
as he or she may reasonably require. 


(3) Where a court referred to in subsection (2) (a) finds that 
rights or freedoms conferred by this Constitution have been 
unlawfully denied or violated, it shall have the power to make 
any orders that are necessary and appropriate to secure the 
enjoyment of those rights and freedoms and where a court 3nds 
that a threat exists to such rights or freedoms, it shall have the 
power to make any orders necessary and appropriate to prevent 
those rights and freedoms from being unlawfully denied or 
violated. 


(4) A court referred to in subsection (2) (a) shall have the 
power to award compensation to any person whose riglrs or 
freedoms have been unlawfully denied or violated where it 
considers it to be appropriate in the circumstances of a particular 
case. 


(5) The law shall prescribe criminal penalties for violations of 
those non-derogable rights listed in subsection 44 (1). 


Chapter V. Citizenship 


47. (1) Every person who, immediately before the appomted 
day, was a citizen of Malawi under any existing law shall 
continue to be a citizen of Malawi after the appointed day. 


(2) An Act of Parliament may make provision for the 
acquisition or loss of citizenship of Malawi by any person after 
the appointed day, but citizenship shall not be arbitrarily denied 
or deprived. 

(3) In this section, the expression — 

(a) "acquisition of citizenship" includes acquisition by tirth, 
descent, marriage, registration, naturalisation or any cther 
means prescribed by an Act of Parliament, and 


(b) "loss of citizenship" includes loss by deprivacion, 
renunciation or any other means prescribed by an Aci of 
Parliament. 
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Chapter X. The Ombudsman 


120. There shall be a public office known as the office of the 
Ombudsman which shall have such powers, functions and 
responsibilities as are conferred upon that office by this 
Constitution and any other law. 


121. In the exercise of his or her powers, functions and duties 
the Ombudsman shall be completely independent of the 
interference or direction of any other person or authority. 
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123. (1) The office of the Ombudsman may investigate any 
and all cases where it is alleged that a person has suffered 
injustice and it does not appear that there is any remedy 
reasonably available by way of proceedings in a court or by way 
of appeal from a court or where there is no other practicable 
remedy. 


(2) Notwithstanding subsection (1), the powers of the office 
of the Ombudsman under this section shall not oust the 
jurisdiction of the courts and the decisions and exercise of 
powers by the Ombudsman shall be reviewable by the High 
Court on the application of any person with sufficient interest in 
a case the Ombudsman has determined. 


124. The Ombudsman shall have full powers to — 


(a) subpoena the attendance of any person who the 
Ombudsman reasonably believes to be connected with any 
investigation being undertaken by that office, 


(b) require the immediate disclosure of information and the 
production of documents of any kind, from any public body, 


(c) question any person who the Ombudsman reasonably 
believes to be connected with an investigation that is being 
undertaken by that office, and 

(d) initiate contempt proceedings before the High Court 
against any person or authority in connection with non- 
compliance with the powers conferred in this section. 
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126. Where the investigations of the Ombudsman reveal 
sufficient evidence to satisfy him or her that an injustice has 
been done, the Ombudsman shall — 


(a) direct that appropriate administrative action be taken to 
redress the grievance; 


(b cause the appropriate authority to ensure that there are, in 
future, reasonably practicable remedies to redress a grievance; 


TUN 


(c) direct a court to adjudicate on an issue or on the quantum 
of compensation; or 


(d) refer a case to the Director of Public Prosecutions with a 
recommendation for prosecution, and, in the event of a refusal 
by the Director of Public Prosecutions to proceed with the case, 
the Ombudsman shall have the power to require reasons for the 
refusal. 
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Chapter XL Human Rights Commission 


129. There shali be a Human Rights Commission the primary 
function of which shall be the protection and investigation of 
violations of the rights accorded by this Constitution or any other 
law. 


130. The Human Rights Commission shall, with respect to the 
applications of an individual or class of persans, or on its own 
motion, have such powers of investigation and recommendation 
as are reasonably necessary for the effective promotion of the 
rights conferred by or under this constitution, but shall not 
exercise a judicial or legislative function and shall not be given 
powers so to do. 


131. (1) The Human Rights Commission shall consist of —- 


(a) the person for the time holding the office of Law 
Commissioner, 


(b) the person for the time being holding the position of 
Ombudsman: 


Provided that, save as prescribed by this section, no other 
member of the Human Rights Commission shall be a person in 
any public office or the President or Vice-President, a Minister 
or Deputy Minister or a member of Parliament. 


(c) such persons as shall be nominated from time to time in 
that behalf by those organizations that are considered in the 
absolute discretion of both the Law Commissioner and the 
Ombudsman to be reputable organizations representative of 
Malawian Society and that are wholly or largely concerned with 
the promotion of the rights and freedoms guaranteed by this 
Constitution. 


(2) The Law Commissioner and the Ombudsman shall jointly 
refer the name of persons nominated under paragraph (c) of 
subsection (1) to the President who shall formally appoint such 
persons as members of the Human Rights Commission. 


(3) A member of the Human Rights Commission, other than a 
member by virtue of paragraph (a) or (b) of subsection (1), shall 
continue to be members of the Commission until such time as 
they are removed from office on the grounds of — 


(a) incompetence; 
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(b) incapacity, or 


(c) in circumstances where the member is compromised to the 
extent that his or her ability to impartially exercise the duties of 
his or her office is seriously in question. 
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Chapter XXIL Transitional Issues 


*** 


200. Except in so far as they are inconsistent with this 
Constitution, all Acts of Parliament, common law and custamary 
law in force on the appointed day shall continue to have force of 
law, as if they had been made in accordance with and in 
pursuance of this Constitution: 


Provided that any laws currently in force may be amended or 
repealed by an Act of Parliament or be declared unconstitutional 
by a competent court. 


*»* 


211. (1) Any international agreement ratified by an Act of 
Parliament shall form part of the law of the Republic if so 
provided for in the Act of Parliament ratifying the agreement. 


(2) International agreements entered into before the 
commencement of this Constitution and binding on the Republic 
shall form pert of the law of the Republic, unless Parliament 
subsequently provides otherwise or the agreement otherwise 
lapses. 


(3) Customary international law, unless inconsistent with this 
Constitution or an Act of Parliament, shall have continued 
application. 
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MARSHALL ISLANDS. Population and Development Policy, 
November 1995. (Population and Development Policy, 
Marshall Islands, National Population Council, 1995, 49 p.) 


Prologue 


This document is a presentation of policies, targets and 
strategies aimed at raising the real standard of living and the 
quality of life of all the people in the Republic of the Marshall 
Islands. The document is structured ın the following manner. 
First, based on available evidence, it discusses recent trends in 
population growth and its spatial distribution, the age structure 
of the population and the problems that have arisen due to rapid 
population growth. Next, it shows that at present, the ecanomy 
is not capable of supporting a high population growth rate while 
maintaining the present living standards. This is followed by a 
discussion of two main types of population policies needed: 
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those that are aimed at restraining population growth raie, and 
those that are aimed at satisfying the needs of a growing 
population. 

Finally, the document presents a vision for the Republic to be 
achieved through the policy actions recommended. Part of this 
vision is about the ideal role that individuals, families and 
communities would play in solving their own population and 
health problems. Another part of the vision is about realizing a 
process of self-sustained growth through a greater utilizaticn of 
domestic resources by a Marshallese population more evenly 
distributed throughout the country, paying 
protection of the fragile environment of Marshall 
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C. Need for a Population Policy 


Third, in view of the above, the document recommends that 
there should be a public policy action to bring about a balance 
between the available resources and fhe number of »eople 
sharing those resources. 


The policy actions recommended in this document may be 
classified broadly under two types: 


(a) Policies aimed at restraining future growth of populetion 
within manageable and suitable limits while maintaining the 
right of every couple to decide on the number of childrea ‘hey 
wish to have; and 


(b) Policies aimed at meeting the needs of the future 
population. 


(a) The following are among the main recommendations made 
with regard to the first type of policies: 


l. Lower the growth rate of Marshallese population fram 3.6 
percent in 1995 to 3.2 percent in the year 2000 and zo 2.8 


percent in 2005 through the following means: 


e lowering the total fertility rate from 5.7 in 1994 to 5.2 in 
2000 and to 4.0 in 2005; 

e reducing the infant mortality rate from 63 per 1000 live 
births to 50 in 2000 and to 38 in 2005; 

e reducing the child mortality rate fram 80 per 1000 live births 
to 64 by the year 2000 and to 48 by the year 2005; 

e increasing the spacing of births; and 

e reducing adolescent and teenage unwanted pregnancies by 
50 percent by the year 2000 and by 80 percent by the "ear 
2005. 


2. Lower the total fertility rate by the following means: 


e enhancing family planning programs that are responsive to 
the needs of both men and women; 


greater attenicn to 
Islands. | 


e creating a greater level of national awareness of the negative 
consequences of rapid population growth on the potential for 
development and of larger families on the welfare of the 
family members, 

e integrating population, information, education and 
communications into the formal school system and other 
institutions including work place and social groups; 

e raising the status of women in society by, among other 
things, mecreasing the education and employment 
opportunities available to them. 


(b) Population Responsive Policies 


The following are among the second type of policies 
recommended in this document: 


e improving the quality of education, increasing school 
enrollments and reducing dropout rates, 

e making available more classrooms, furniture, instructional 

bini ennlifed tenchers and eot: | 
increasing the capacity for counselling in high schools; 
increasing parental and community awareness of their roles 
and responsibilities in the education of their children; 

e identifying and adopting measures to increase cost recovery 
of educational services as a way of making more resources 
available for education; 

e providing more job opportunities through the development of 
domestic resources such as fisheries, tourism potential for 
establishing industri 

e imparting job skills to Marshallese workers through 
improvement in the vocational education; 

e undertaking environment research and education programs, 

e discouraging migration to urban areas through programs to 
develop Outer Islands; 

e integrating population factors into the development planning 
process. 


Overall Vision of the Document 


Although this document identifies areas of action for the 
government, the document is also aimed at the community at 
large. Much of the success of the population policy will depend 
on the individual families taking a greater responsibility for 
their own well-being. 


Planning for smaller families will improve the quality of life for 
all members in the family. Within a given income, a smaller 
number of children means that more resources will be available 
per member of the family, as compared to the situation with a 
larger number of children. Pregnancies should be planned, so 
that every Marshallese child comes into the world wanted by 
his/her parents. It must be recognized that babies have a right to 
grow up with family support, love, proper nutrition and health 
care. 


There are a number of other ways, and at low cost, by which 
individuals and families can contribute to the benefit of the 
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society while enhancing their own well-being. Following are 
some of these ways. Ensuring that: 


e their water supply is safe and adequate; 
e family members receive, on a regular basis, adequately 
‘Gous diets; 
e children are immunized against communicable diseases, 
e mothers and children receive appropriate health care, 
e members of the family pay adequate attention to their 
personal hygiene and to the sanitation in and around the 


e family planning information and materials are made 
available whenever they are sought; 

e parents learn about the nutritional and health care needs of 
their children; 

e they work with other members of the community to ensure 
that facilities for treatment of common ailments are provided 
at the community level with support from the community, 

e parents participate actively in the management of local 
schools and realize that they have to share a greater 
responsibility in educating their children. 


The document envisions that over the next five years and 
beyond, individuals and families will bear an increasing 
proportion of the responsibility in tackling their health and 

lation prob! Suc] icipation will iniy enl 
the quality of life for all individuals and families. 


On the sustainable development front, the document anticipates 
a variety of positive changes. As a result of measures taken by 
the government to encourage economic activities in the Outer 
Islands, more people would be attracted to those places. 
Reduction in the public payroll and reduced employment 
opportunities with the Army at Kwajalein would be added 
incentives to leave urban areas. With these shifts, there would 
be a new and more balanced spatial distribution of the 
population between urban and rural areas. There will be more 
neighborly and less crowded communities which would be 
diverse and interesting for the children. 


It is possible to envision that such redistribution of population 
would be accompanied by the growth of a wide vanety of 
diversified commercial activities in the Outer Islands. These 
would include the small shops and bakeries, small restaurants, 
furniture shops, boat yards, and small tourist operations. The 
men in some families will be fishermen, they will operate their 
own boats and may sell their catch in their own neighborhood 
shop or to a cannery. There would probably be some small 
factories that produce goods for export. With all this productive 
activity local food and other local products will be more 
generally available. 


The environment will not be harmed as it has been by 
urbanization. The suburban and rural communities will be well 
maintained. Members of the communities will take pride in 
their productive agricultural land and their park land. 
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There will be a more self-sustaining process of economic 
growth, creating more jobs and incomes for Marshallese people. 


People will enjoy fuller lives as they come together within the 
aser gaa arisen ria and as they gather 
together with their neighbors for recreation, continuing 
education and community activities. 


What is described above is a realistic vision. This document 
provides guidelines on how this vision might be realized. 


Chapter 1. Introduction 


++ 


2. Rationale for National Population Policy 


The population policy of the Marshall Islands shall be founded 
on the general and individual rights of the Marshallese people to 
resolve personal concerns in ways that are socially and culturally 
acceptable and on the responsibility of the government to sustain 
and enhance the well-being of the public by providing essential 
social services. If the government intervention by the 
implementation of a population policy is treated as a 
fundamental component of the social contract, then the 
government has a moral responsibility to influence those aspects 
of the sccial setting that might be detrimental to the effective 
delivery of these services. 


Fertility behavior is an aspect of human endeavor that has 
heretofore been shielded by the privacy of the individual. 


With the appreciable decline in the mortality rates of infants, 
children and adults resulting from health and social policy 
interventions by the government over the years, there should 
have been a sustained decline in the fertility rate in order to 
ensure the maintenance or improvement of the real quality of 
life of all Marshallese people. However, [the] fertility rate for 
the nation still remains high. In this situation, it is warranted 
that practices pertaining to fertility should become a matter of 
public policy quite beyond the private beliefs and practices of 
individuals and couples. An acceptable common ground must be 
found to accommodate both private rights and aspirations and 
the respansibilities of the state for the general welfare, including 
provision for the consequences [of] child bearing behavior. 
Individuals should understand that the national population 
policy transcends personal considerations, since all social 
problems and other problems emanating from unplanned child 
bearing ‘vould have crucial implications for the general health 
status of the nation. 


On this basis, the state may intervene, as it has for other 
Important issues, in matters relating to the child bearing 
behavior of the Marshallese public, so as to achieve the greater 
benefit to Marshallese society. 


In addition, it has been shown in other countries that closely 
spaced births and pregnancies in older women can pose 
significant health hazards. The intervention of a national 
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population policy would improve the lives of these Marshallese 
women. 


Government intervention in fertility will be based on scund 
considerations of ethics, social welfare and economic welL-being 
of all individuals in the society. 


Chapter 4. Population Policy Goals, Objectives and Targets 
Overall Goal 


The overall goal of the Marshall Islands population and 
development policy is to raise the real standard of living anc the 
quality of life of all the people. The policy is directed to 2nsure 
that the future growth of the population is restrained wsthin 
manageable and suitable bounds while maintaining the right of 
every couple to decide on the number of children they wish to 
bring into the world. 


Objectives 


Recognizing that greater emphasis must be given to planrirg to 
cater to the needs of babies and infants, school age popula-ion, 
teenagers, women, labor force and the aged, the principal 
objectives of this policy are: 


e To lower the rate of population growth to a level compacible 
with the country's resource base and its social and eccnomic 


potential; 

e To lower fertility, morbidity and infant, child and maternal 

e To raise the status of women in society, and to ensure that 
they are heavily involved in population and develcpraent 
strategies to improve [the] quality of life for all; 

e To curtail adolescent and teenage unwanted pregnancies: 

e To raise the profile of population-related issues in the 
country by creating a greater national level of awareness of 
the negative consequences of rapid population growth or. the 
potential for development, 

e To enhance family planning programs that are responsive to 
the needs of the people, both men and women; 

e To facilitate convenient and free access for each individual 
and every couple to family plannmg mformation and 
SETVICES, 

e To improve the collection and analysis of demographic and 
socio-economic data, disaggregated by gender, anc so 
promote research and the utilization of the resuts for 
population and development planning, 

e To improve the quality and relevance of all levels of 
education; 

e To improve the efficiency of the education system by 
increasing enrollments and reducing the rate of repeating, 
failing and dropping out students at all levels, 

e To fully mtegrate population mformation, educaticn and 
communications into the formal school system and other 
institutions including the work place and social groups; 


e To upgrade the skill profile of the country's labor force to 
promote an entrepreneurial spirit and those skills necessary 
for self-employment; 

e To raise the production of traditional food supplies and other 
food crops in order to increase the level of household food 
security and nutritional adequacy, particularly for children 
and pregnant and lactating mothers, 

e To increase the rate of labor abeorption into productive 
employment, especially the employment of women in the 
formal sector of the economy, 

e To ensure that all development projects and interventions 
incorporate a thorough assessment of their environmental 
and socio-economic impacts; 

e To promote environmental education and knowledge among 
the various demographic groups of the country, 

e To increase nutritional knowledge among all groups in the 
country about the health benefits of traditional dietary 
foodstuffs, 

e To retard the very high rate of migration into Majuro and 
Ebeye by promoting alternative development opportunities 
in the Outer Islands. 

e To achieve a balance between development objectives and 
the objective of protecting the environment. 


Policy Targets to the Year 2005 


Meeting the quantitative targets given below will ensure that the 
objectives of the policy are fully attained. It must be noted, 
however, that these quantitative targets are not the primary 
objective of the present population and development policy, but 
that they merely constitute a means and [an] end: a means of 
providing a better life for all Marshallese people. 


Demographic Targets 


e To reduce the annual rate of growth of the Marshallese 

- population from 3.6 to 3.2 percent per annum by the year 
2000 and to 2.8 percent per annum by the year 2005; 

e To reduce the total fertility rate (TFR) in the Marshall 
Islands from 5.7 to 5.2 by the year 2000 and to 4.0 by the 
year 2005, 

e To reduce the rate of infant mortality rate (IMR) from the 
present high level of 63 per 1000 live births to 50 per 1000 
live births by the year 2000 and 38 per 1000 live births by 
the year 2005, 

e To reduce child mortality rate from 80 per 1000 live births 
to 64 per 1000 live births by the year 2000 and to 48 per 
1000 live births by the year 2005; 

e To increase life expectancy at birth from 61 to 66 years for 
men, and from 64 to 69 years for women; 

To reduce the maternal mortality rate by 50 percent; 
To reduce the number of adolescent pregnancies by 50 
percent by the year 2000 and by 80 percent by the year 2005; 

e To reduce closely spaced births by 50 percent by the year 

2000 and by 90 percent by the year 2005; 
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To reduce the proportion of births to women aged 35 years 
and above by 50 percent by the year 2000 and by 90 percent 
by the year 2005; 

To improve the nutritional status of mothers and children in 
order to reduce anaemia, obesity and malnutrition by 50 
percent. 

To reduce the rate of in-migration to Ebeye and Majuro by 
50 percent, 

To attain a 75 percent level of knowledge of at least 4 
modem methods of contraception among Women of 
Reproductive Ages (WRA) by the year 2000 and 90 percent 
by the year 2005; 

To increase the modern Contraceptive Prevalence Rate 
(CPR) among WRA from 37 percent to over 4] percent by 
the year 2000 and 45 percent by the year 2005; 

To attain a 50 percent level of knowledge of modern 
contraception among men by the year 2000 and a level of 75 
percent by the year 2005; 

To increase CPR among males from 26 to 31 percent by the 
year 2000 and to 36 percent by the year 2005, 

To increase the number of contraceptive service outlets from 
68 to over 75; 

To raise the number of field workers, including volunteers, 
providing family planning services in Community-Based 
Distribution (CBD) from 71 to 100; 

To increase the number of CBD operational sites from 65 to 
80; 

To lower the proportion of children suffering from 
malnutrition from 40 percent to 10 percent; 

To increase the number of users of modern contraceptives 
among WRA from 3513 to 5727 by the year 2000 and to 
7502 by the year 2005; 

To increase the number of male acceptors of family planning 
by 100 percent by the year 2000 and by 150 percent by the 
year 2005. 

To increase the number of cycles of condoms sold annually 
through social marketing outlets from 0 in 1993 to 25 in 
2005; 

To enable at least 50 percent of all mothers reduce birth 
intervals to a minimum of three years, 

To introduce legislation which will impose steep fines on 
men who impregnate girls who are aged 16 or less, 

To disseminate information to parents about the existence of 
legislation which ensures that men provide paternal support 
to children they father, 

[To] ensure that 100 percent of school going and out-of- 
school youth have access to information on population 
education and safe contraceptive methods, to promote 
responsible sexual practices and parenthood. 


Education Targets 


e To increase the net enrollment ratio from 85 percent to 100 


percent m elementary schools and to reduce the elementary 
school dropout rate from 19 percent to 5 percent; 


* To increase the proportion of students graduating from high 


school from 45 percent to 90 percent; 
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To increase the absorptive capacity of high schools by at 
least 30 percent; 

To increase the counselling and advising capacity in 
secondary schools; 

To increase the capacity for vocational training, including an 
increased in-take of girls by 50 percent; 

To encourage continuing research on and monitoring of the 
operation and efficiency of the Marshall Islands education 
system, 

To increase the quality of education imparted to Marshallese 
students by increasing the per student availability of 
teachers, 

To increase parental and community awareness of their roles 
and responsibilities in the education of their children; 

To reduce the overall adult illiteracy rate from 9 percent to 5 
percent, 

To raise the proportion of women receiving government 
scholarships from 36 to 50 [percent]. 


Women in Development (WID) Targets 


To reduce female illiteracy from 9 percent to 5 percent; 

To reduce teenage pregnancies by ... percent; 

To reduce rates of diabetes and obesity in women by 75 
percent, 

To raise the enroliment rate of girls in high school from 35 
percent to 65 percent, 

To raise the development, production and dissemination of 
IEC materials on child growth, breast feeding and nutrition; 
To provide high quality, safe, effective and readily 
accessible family planning services to 100 percent of all 
women of reproductive age regardless of marital status; 

To reduce the rate of drop-out of girls from school by 80 
percent, 

To raise the representation of Marshallese women in formal 
employment from 12 percent to 40 percent in the public 
sector, and from 29 to 45 [percent] in the private sector, 

To ensure that at least 30 percent of scholarships awarded 
for post-high school studies are to women. 


Employment Targets 


To raise the growth of formal sector employment to at least 
6.6 percent per annum; 

To lower the rate of unemployment from 12.5 percent to 5 
percent, 

To reduce the annual labour force growth rate from 4.4 
percent [in] 1995 to 3 percent in 2010; 

To promote traditional, artisan skills and vocational training 
oppertunities in order to have many more Marshallese 
absorbed in the informal sector and in self-employment, 

To discourage migration to urban centers, 

To encourage overseas employment. 
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Environment Protection and Other Targets 


e To integrate environmental protection measures into nafional 
development planning, emphasizing their inextricable link to 
population dynamics, 

e To increase the collection, analysis and dissemination of 
relevant environmental information in the Marshall Islands; 

e To promote the compulsory registration of births, deaths, 
migration status and marriage; 

e To encourage savings as an important measure for meeting 
current and future needs of individual families and cf the 
government. 


Chapter 5. Strategies and Programs for Policy Implemeatation 


The Marshall Islands population and development policy 
requires the establishment of clear priorities, well-iefined 
strategies and relevant and implementable progremming 
measures, all of which are consistent with the country's gcal of 
achieving sustainable social and economic developmen. The 
focus of the policy is on achieving social and development 
objectives, many of which aim to promote health and other 
improvements, which are prerequisites for realising a significant 
decline in fertility. These include achievements in health 
conditions as well as in education, agriculture and food 
production, protection of the environment, employment c-ention, 
as well as elevated roles and statuses for women and youth. 


The attamment of the policys goals and objectives by 
support and contributions from all sectors of society, botk public 
and private, as well as the churches, social groups end the 
media. Within the public sector it requires closer ani more 
effective co-ordination among implementing agencies. 


Strategles 


A. Population Advocacy (Information, Education and 
Communicatians) 


A national population awareness-raising campaign is urgently 
required to propel the Marshall Islands population problzm and 
possible responses [to it] on to [the] center stage. All levels of 
society must be informed of the seriousness of the situation, and 
the dire consequences which will follow without a dramatic 
change in fertility behavior. Political and community leaders 
must speak out openly on every public occasion abou- the 
potential crises which will follow unless demographic 
behavioral changes are forthcoming. In order to raise the 
demand for family planning services, clear, unambigucur and 
sensitive TEC messages will be prepared and disseminated 
through the national and local political and admuinzstrative 
machinery, by person to group and person to person 
communication, mcluding [via] hand-outs, posters and the mass 
media. To ensure that all messages are synchronized and in 
harmony, overall co-ordinatian of these IEC activities will te the 
responsibility of a revived and strengthened Populatior and 
Health Education Unit in the Ministry of Healh and 
Eu: uie ccm 


Social Services, Education, the Office of Planning and Statistics 
as well as with the local governments. 


Family Life Education (FLE) mass media campaigns will be 
geared towards provoking all Marshallese to address the 
burdensome family problems that arise from high and unplanned 
fertility. Population education in schools (both primary and 
secondary) will address these issues and contribute to the 
success of the programs contained in this policy. In order to 
sharpen the messages sent, and to increase their relevance, an 
attempt will be made to define the audiences. At the same time, 
advocacy strategies will be made more sensitive to the social 
and cultural values of the Marshallese society. 


1) All men and women will be supplied with information, and 
be made aware of, the advantages of family planning and small 
family size and the hazards associated with high risk 
pregnancies ("too early, too late, too close together and too 
many"), sexuality education will be provided for traditional 
leaders, parents and youths as well as the in-school population; 


2) Students, out-of-school youth and formal sector workers 
will have access to information and services of the family 
planning program[s]; sexuality education will be envisaged as an 
integral part of lifetime education in which the social and 
economic repercussions of unwanted pregnancies are considered 
within the social and cultural values and traditions, 


3) Adolescents of both sexes will be made aware of the 
dangers of early pregnancies, sexually transmitted diseases and 
HIV/AIDS; 


4) Family planning service providers will disseminate 
information on the nature and seriousness of the population- 
related problems being encountered by the Marshall Islands; 


5) All national and community level as well as Outer-Island 
leaders will be given access to relevant and timely population 
data and information; the perticipation of local governments in 
population IEC activities will be actively sought and promoted; 


6) Co-ordination of Population Education, Population IEC and 
FLE projects to raise national and individual awareness of 
population problems facing the Marshall Islands will be the 
responsibility of an enlarged and strengthened Population and 
Health Education Unit in the Ministry of Health and 
Environment. The IEC strategy will encompass formal and 
informal communication channels and incorporate training 
programs for creating these kinds of commmnications skills, 


T) The capacity for producing and widely distributing 
IEC/FLE materials to the target populations will be greatly 
expanded; 

8) IEC/FLE programs will be closely monitored and evaluated 
to ensure that all targeted populations are reached; 

9) Action will be taken to increase the counselling capacity in 
high schools to provide more counselling services on family life 
and career goals to students. 


B. Reproductive rights and reproductive health 


While it is true that the country is a signatory to all human rights 
declarations and protocols of the United Nations and that [the] 
same rights are guaranteed in the Republics constitution, the 
issue of reproductive rights which are pert of those human 
rights, should, in addition to being given legal recognition, be 
made both socially and economically meaningful. These rights 
imply that people must have the ability and freedom to decide 
IF, WHEN and HOW often, when it comes to the question of 
reproduction. For this to be possible, it is necessary that all men 
and women of relevant ages are well-informed and have 
unhindered access to safe, effective, affordable and acceptable 
methods of family planning of their choice, as well as other 
methods of their choice for [the] regulation of fertility, as long as 
they are within the ambit of the national laws, customs and 
practices. This includes the right to appropriate health care 
services that will enable women to go safely through pregnancy 
and child birth, and which will provide couples with the best 
chance of having a healthy infant. 


Broadly defined as a state of complete physical, mental and 
social well-being, and not merely the absence of disease or 
infirmity in all matters relating to the reproductive system, 
reproductive health represent[s] the basis of rights on sexuality 
and family health, and constitutes an all-important area of health 
delivery, which this document intends to address. It is, 
therefore, the intention of this document, that for all the rights in 
human reproduction to be effective and efficient in the country, 
adequate and well-fashioned reproductive health programs 
should be m place throughout the country. 


Consequent upon these requirements, and given the social and 
cultural needs of the people of Marshall Islands, this policy 
seeks to work towards the following objectives within the next 
decade: 


e At least 50 percent of all men and women of relevant ages 
have access to information [and] education on reproductive 
health by the year 2000 and 80 percent by the year 2005; 

e All men and women of relevant ages are informed and 
educated, through culturally acceptable means, on STD/HIV 
and high risk sexual behaviors and partner relationships, 

e Women and their partners have timely and relevant 
counselling on family life, responsible parenthood and safe 
SCX, 

e All women are adequately informed of their biological 
formations and their rights within and outside the family; 

e All women, and of course men, are protected against any 
form of sexual assault or harassment either at home or at 
places of employment, 

e All married couples take joint and informed decisions an the 
timing, spacing and number of their children; and 

e The term "family health" in health programs would cover all 
members of the family and would extend to all aspects of 
family life, and not merely maternal and child health. . 


The following family planning activities will be carried out with 
regard to family planning: 
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1) Maternal and Child Health (MCH) interventions, provision 
of safe drinking water and sanitation improvements, education 
upgrading, expanded and diversified employment opportunities 
and increased production of traditional food; 


2) Expended knowledge of the contraceptives available in 
order to correct misconceptions, which induce clients not to 


accept them; 


3) The service providers knowledge, attitudes and skills will 
be enhanced in order to counsel clients more effectively, 


4) The service delivery contacts will be expanded by more 
frequent mobile visits to the Outer Islands, and by a larger 
number of service outlets in urban areas, 


5) Community Based Distribution (CBD) and the Social 
Marketing of Contraceptives (SOMARC) will be greatly 
expanded; 


> 


6) Because delivery before the age of 20 years puts the health 
and welfare of the mother and child at great risk, individuals 
and families will be encouraged to delay the first pregnancy 
until at least that age; similarly, because of the risks associated 
with births to mothers over 35 years, individuals and families 
will be encouraged to avoid pregnancies [in] women over 35 
years, 


7) Exclusive breastfeeding will be promoted for the first six 
months postpartum to enhance the health status of the mother 
and child, 


8) The health of the mother and child and the welfare of the 
family are at greatly increased risk after the fourth pregnancy, 
such that individuals and couples will be encouraged to have 
small families, 


5) All woman regardless of age and parity will be eligible for 
long-term injectable contraceptives such as Norplant and Depo 
Provera provided they show no contrary indications; 


10) All government ministries and non-government 
organizations, including places of work, will be encouraged to 


participate in family planning programs by providing motivation 
and service outlets for non-medical contraceptives, 


11) Social marketing outlets will include existing retail shops 
and social organizations in order to reach individuals and 
couples, who are not being well-served by hospital and clinic- 
based delivery systems, 


12) The quality of health facilities and their equipment will be 
periodically reviewed and upgraded in order to improve the 
efficiency and effectiveness of the family planning programs; 
13) Increased surveillance and stronger preventive measures 
will be taken to curtail the introduction of HIV/AIDS into the 
Marshall Islands; 
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14) The capacity of the system to deliver extended MC-I/FP 
services will be improved by the training of an increased number 
of personnel through a greater number of in-service courses, and 
Bic ie ties: 
15) Greater efforts will be made to trace drop-outs from the 
Mily piani in iuvestionte thé for drove; 
out, and to correct deficiencies in the program so as to increase 
the continuation rate; 


16) Strenuous efforts will be made to establish a timely and 
efficient monitoring and evaluation system, in order that 
information and data base play a facilitating role in future 
planning efforts, 

17) Public awareness campaigns will be mounted to emphasize 
the dangers of too-close birth intervals for the health of mo-hers 
and children; 


18) Measures will be taken to ensure that there is Letter 
communication between couples, so that both female and nale 
Choice of the ideal family size and contraceptive behavior. 


It is hoped that when appropriate programa are implemented to 
achieve these objectives, reproductive rights would have >een 
established, and reproductive health would have been assured 
for all in our country. 


C. Women in Development (WID) Strategies 


The goals, objectives and targets of this policy can only be 
status of Marshallese women is uplifted. Even though this is a 
matrilineal society, it is well recognized that the standing of 
women has deteriorated as urbanization and Western influences 
have grown. Lower educational enrollments and higher rates of 
drop-out for girls lead to inferior labor market and life-time 
opportunities for women, including subsequent poor health and 


A number of gender-related programs have been createl in 
various institutions. For example, with the Cabinets 981 
endorsement of the need for promoting greater involvement of 
women in national development, the Office of Women's Affairs 
(OWA) in the Ministry of Social Services was expanded and its 
functions redefined. This office and a reformed umbrella 
women’s organisation constitute the national machinery for WID 
initiatives. 


These initiatives must be viewed as integral parts of this 
population and development policy. They must continue to be 
fully implemented and elicit wide participation, so as to achieve 
significant improvements in the status of women. They must 
redress the various constraints imposed on women at the 
household and community levels, so that an enabling 
environment for sustainable WID initiatives is created. 


The WID component of this policy will address all the 
constraints faced by women, such that interventions are 


promoted which include positive attitudinal and behavioral 
changes by both men and women. Demographic behavioral 
changes would then follow. The WID strategy will include the 
following components: 


e Raismg the national and local level of awareness, 
intensifying political commitment and inducing greater 
understanding and sympathy for women's problems. This 
implies greater recognition of the pivotal role of women in 
planning and decision-making at the household, local and 


e Promoting the generation of gender-disaggregated data and 
research in order to contribute to a greater understanding of 
the contribution of women to national socio-economic 


development, 

e Co-ordinating all WID activities; 

e Strengthening all the principal sectors engaged in WID 
initiatives in both the public and private sectors, including 
the Ministries of Resources and Development, Education, 
Environment, and particularly the Office of Planning and 
Statistics (OPS), to address women's issues in all planning 
and programming activities, 

e Promoting greater awareness of gender issues and the legal 
and constitutional rights of women in areas relating to land 
inheritance and use-rights, physical and mental abuse, 
adolescent fertility and teenage pregnancy, 

e Incorporating more fully women in decision-making at the 
national, local and household levels, and in the search for 
alternative sources of energy, in the protection of the natural 
environment, in HIV/AIDS prevention campaigns, and in 
promoting food security and nutrition improvement, safe and 
reliable sources of water supplies and better sanitation; 

e Including women in the design, implementation and 
management of all public-private/NGO population- 


provisions for working women and the extent to which 
women are discrimmated against in terms of job 
opportunities and pay; 

e Using opinion-leaders/notables in the community as 
channels of advocacy for family planning/zmall family size 
ideals, responsible parenthood and total health care for 
women, including safe motherhood. 


D. Employment, Migration, Environment Protection and 
Other Strategies 


As stated earlier, creation of acceptable job opportunities to 
increasing numbers of educated young Marshallese to the labor 
force is & serious problem. The problem is made even more 
serious because [of] divergence between the expectations of the 


^ 


job seekers and the job opportunities available: dés 
expect paid office jobs, whereas the jobs available 


skilled workers. Even the few office jobs that [are] available? © De 
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policy will promote training and social, economic 
ic research to assist in the implementation and 
üatiói of the goals and targets as set out in the policy. 


such as those of accountants and ani bodkesen are: takes bye. Research tn ihe following arcos 1s necensary fe effective policy 


foreign workers, because Marshallese workers do not have the 
required skills. Under [such] circumstances, a policy of job 
creation must also be accompanied by a policy of equipping the 
Marshallese with the necessary skills through a vocational 
training program with a formal training component, and an on- 
the-job training component. Discouraging urban migration is 
another way of keeping youths in rural areas, where they may be 
able to find self-employment in fishmg and agro-based 
activities. Overseas employment is another option available for 
solving the unemployment problem. At the same time it should 
be recognized that in selecting and implementing development 
projects adequate care must be taken to ensure that [the] 
environmental impact of such projects [has] been given due 
consideration. 


e Every effort will be made to create jobs for Marshallese 
workers through the implementation of a public investment 
program which secks to develop domestic resources and 
create incomes in the economy, 

e Development of the private sector will be encouraged with a 
view to creating paid employment and self-employment 
through a variety of measures, such as encouraging foreign 
investment and making credit available for small-scale 
enterprises, 

e The ability of Marshallese workers to compete in the labor 
market will be improved through the continuation and 
strengthening of on-going vocational training programs, 

e Job opportunities in the Outer Islands will be enhanced 
through the promotion of commercial farming and fishing 
and tourism in those islands, 

e Proper structure and procedures to implement and monitor 
programs to assist Marshallese to find overseas employment 
will be established; 

e EPA and other environmental protection institutions will be 
strengthened to ensure that the impact of development 
projects on the environment is taken into account, 

* Priority will be given to the provision of essential health and 
education services, and in view of the declining government 
revennes in the future years, taxes on alcohol and tobacco 
will be increased to generate revenue for health and 
education programs; 

e Population factors will be integrated into the development 
planning process which, in turn, will give emphasis to the 
development of cottage industries, farmers’ markets, 
integrated rural development and effective handling of land 
issues. 


E. Research Strategies 


The dearth of policy-related research in the RMI has played no 
small part in the lack of effective development planning in the 
country. Yet, such research is an integral part of policy 
formulation, implementation and monitoring. Recognizing the 
constraints in the country — the lack of research skills and 


A lation and impl bition. h of which will be initiated 
and co-ordinated by the Population and Development Unit in the 
OPS: 


e A study of the financial costs and extra demands for 
additional human resources arising from the implementation 
of this policy, 

e An investigation of the social, cultural and economic 
determinants of high fertility, morbidity and infant and child 
mortality, and their patterns of change over time. (The 
multi-purpose household survey being co-ordinated by the 
OPS will allow these issues to be investigated during 1994- 
95); 

e An investigation into the complex interrelationships between 
women's status, their labor force participation and the 
demcgraphic response parameters of fertility, mortality and 
migration, 


e A study of the causal relationship between desired and 
achieved fertility and realized mortality, and vice-versa; 

e An indepth study of the socio-economic characteristics of 
family planning acceptors, users and drop-outs, by methods 
and the reasons for discontinuation; 

e A study of the social, cultural, economic, environmental and 
demographic impact of in-migration to Majuro and Ebeye on. 

e An investigation into the operation of the labor market in the 
RMI, including the reasons for the high rate of employment 
of foreign labor. 


Programs 


The policy has proposed innovative goals, objectives and targets 
for population and development activities and interventions in 
the Republic of the Marshall Islands. To be successful, many 
long-time habits and behavioral patterns deeply embedded in the 
population will need to change, and change quickly. On the 
other hand, the policy calls for a retardation in the manner in 
which recent Western-modern-style behavior has been too easily 
adopted. Yet, given the crisis-level nature of the population- 
related problems facing the country, radical change is urgently 
required. Success crucially depends on adequate institutional 
arrangements being made to co-ordinate and implement the 
program. Close collaboration between individusis and public 
and private organizations is a prerequisite for attainment of the 
principal objectives. 


Role of Co-ordinating and Monitoring Institutions 


With the rationale, objectives, targets and strategies adequately 
put in place in the policy document, the success of the program 
of action depends very much on the co-operation of all interests 
touched whenever population issues are addressed. Such 
interests include traditional and social institutions with interest 


groups and communities performing auxiliary roles. Every 
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possible effort will be made to secure the support of these 
institutions for the implementation of this document. 


In the Marshall Islands, traditional leadership and the associated 
institutions still exert a considerable degree of influence on the 
attitudes of individuals and families towards family size as well 
as other turget factors identified in this document. Therefore it 
is extremely important to obtain the support of such leadership 
and the institutions representing them for the action plan 
identified in this document. 


Similarly, efforts will be made to take account of the influence 
of family traditions and extended family system on tbe 
determination of family size. 


The support of other institutions and groups such as Church 
groups will also be actively sought in the implementation of this 
document. 


The services Ministries of Health and Environment, Interior, 
Educatian, Social] Services and Resources and Development as 
well as NGOs, such as Youth-to-Youth in Health and the 
Women's umbrella group, must work together to ensure 
complementarity in program implementation. Furthermore, 
there is a priority need to intensify efforts in family planning 
research, IEC and training. 


All of these parties will concentrate their efforts on promoting 
an eventual situation in which family planning will be accepted, 
recognized, propagated and practiced as an integral and critical 
part of the socio-economic development process in the Marshall 
Islands. The policy's success hinges on those programs aimed at 
increasing awareness of the benefits of family planning and the 
demand for services. Another program will be to 
improve the quality and delivery of child-spacing and family 
planning services. 


The Population and Development Unit (PDU) in the OPS needs 
to be strengthened considerably to play its assigned role of co- 
ordinating the implementation of the activities encompessed in 
the policy. It must ensure that demographic and related factors 
are fully integrated in the national development planning 
process, The OPS and the Ministry of Finance must accord 
priority status to the sectors relating to population, and ensure 
- that the programs elaborated upon in this document are not 
curtailed by [the] lack of adequate funding. 


OPS is expected to build partnerships with, and undertake 
collaborative programs with, family planning providers in the 
government, NGOs and the private sector. The National 
Population Co-ordinating Committee (NPCC), composed of 
technical personnel from the various ministries and NGOs, will 
seek to co-ordinate the various multisectoral programs to ensure 
collaboration and consistency in program goals and 
interventions. Under the chairpersonship of the OPS the 
Committee will serve as the technical secretariat of the recently 


the exchange of information and experiences, expertise, 
c cinco E co ME 


efforts of the individual ministries and NGOs. It will 
continuously review population programs and monitor the 
successes and failures of these interventions in order that the 
pace of change is on-track for meeting the goals and targets of 
the population policy. Together with OPS, and with the 
assistance of donors, the Committee is expected to initiate 
sectoral development policies, programs and interventions that 
will induce a decline in desired and achieved fertility, and a rise 
in the demand for family planning services. The NPCC role in 
co-ordinating the national population program will be strategic 
in meeting the policy's goals and objectives. 


Implementatian of this policy calls for the fullest involvement of 
all women in the Marshall Islands. Only then can an enabling 
environment for WID initiatives be realized, and the full 
integration of women's concerns into population, sustainable 
development and environmental planning be accomplished. 


At the highest echelons of Marshallese society there is a 
growing appreciation of the countrys population problem and of 
the importance of the close interrelationships between women, 
population and development. This concern must be seen to filter 
through all strata of the country, to the remotest community in 
the farthest atoll. Those responsible for implementing this 
policy at the local level must give due weight to the need to 
target women in programs relating to agriculture and fishing, 
Social services and human resource as a 
prerequisite to sustainable development. Issues of a healthy life- 
style, grap SE d a cian disserit 
family size will need to be continuously and repeatedly 
emphasized by national and community leaders as well as 
through the media. Gender issues must be incorporated in all 
sectoral programs, and disaggregated demographic data by 
gender must be generated. Women must be more involved in 
designing, managing and implementing these programs in order 
to ensure that women's access to education, training and 
information becomes more equitable. 


It is imperative. that the co-ordinating role of the Health 
Education Unit of the Ministry of Health and Environment be 
enhanced in terms of IEC activities, so that all those agencies 
engaged in FLE and other population education and awareness- 
raising activities address a common goal, to raise the profile of 
population issues and the level of national awareness on the 
interrelationships between population growth, limited natural 
resources and the well-being of the family. 


The availability of family planning services must be made 
known and extended to all Marshallese, wherever they live. 
They must also be made to appreciate the advantages and 
disadvantages of each method in order that they have a sound 
base on which to make rational decisions, and the satisfaction of 
knowing that counselling services are available for those who 
need more information. An appreciation of the causal 
relationship between large family size and family health status 
should be extended to all Marshallese. Population education 
must be extended throughout the school system in order to 
contribute to the successful implementation of the programs 
portrayed in this policy. 


In order to attain the ambitious family planning targets 
contained in this policy, the financial and human resources made 
available to the Ministry of Health and the Environment must be 
greatly expanded if the projected increased demand for family 
planning services is to be met. The small number of NGOs 
currently engaged in the IEC/FLE campaign must be expanded 
significantly; their involvement in a certain amount of service 
provision would enhance and facilitate the capacity of the public 
health clinics. 


This population and development policy illustrates how 
seriously the Government views the present and impending 
situation. Its intention to ensure positive demographic change 
and social and economic development is unequivocal. The 
financial and technical assistance needed to implement this 
population policy will require traditional and new international 
donors for some time to come. 


NEW ZEALAND. Human Rights Act 1993, 10 August 1993. 
(Labour Law Documents, No. 1, 1993, pp. 33-82.) 


Part IL Unlawful Discrimination 
Section 21. Prohibited grounds of discrimination 


(1) For the purposes of this Act, the prohibited grounds of 
ending ane 


(a) sex, which includes pregnancy and childbirth; 
(b) marital status, which means the status of being: 


(i) single, or 

(i) married; or 

(iti) married but separated; or 

(iv) a party to a marriage now dissolved; or 

(v) widowed; or 

(vi) living in a relationship in the nature of a marriage. 


(c) religious belief, 
(d) ethical belief, which means the lack of a religious belief, 
whether in respect of a particular religion or religions or all 


(e) x 


(g) Pa" which includes nationality or 


citizenship; 
(h) disability, which means: 


(i) physical disability or impairment, 

(ii) physical illness, 

(iii) psychiatric illness; 

(iv) intellectual or psychological disability or Pue 

(v) any other loss or abnormality of psychological, 
physiological, or anatomical structure or function; 

(vi) reliance on a guide dog, wheelchair, or other remedial 
means, 
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(vii) the presence in the body of organisms capable of causing 
illness; 


(i) age, which means: 


(i) fo the purposes of sections 22 to 41 and section 70 of this 
Act and in relation to any different treatment based on age 
that occurs in the period beginning with 1 February 1994 
and ending with the close of 31 January 1999, any age 
commencing with the age of 16 years and ending with the 
date on which persons of the age of the person whose age is 
in issue qualify for national superannuation under section 3 
of the Social Welfare (Transitional Provisions) Act 1990 
(irrespective of whether or not the particular person 
qualifies for national superannuation at that age or any 
other age); 

(ii) for the purposes of sections 22 to 41 and section 70 of this 
Act and in relation to any different treatment based on age 
that occurs on or after 1 February 1999, any age 
commencing with the age of 16 years; 

(iii) for the purposes of any other provision of Part II of this Act, 
any age commencing with the age of 16 years, 


*» *x 


(j) political opinion, which includes the lack of a particular 
political opinion or any political opinion; 
(k) employment status, which means: 


(i) bezng unemployed, or 

(ii) being a recipient of a benefit or compensation under the 
Social Security Act 1964 ar the Accident Rehabilitation and 
Compensation Insurance Act 1992; 


(1) family status, which means: 


(i) having the responsibility for part-time care or full-time care 
of children or other dependants; or 
(ii) having no responsibility for the care of children or other 
or 
(iii) being married to, or being 1n a relationship in the nature of 
a marriage with, a particular person; or 
(iv) being a relative of a particular person; 


(m) sexual orientation, which means a heterosexual, 
homosexual, lesbian, or bisexual orientation. 


(2) Each of the grounds specified in subsection (1) of this 
section is a prohibited ground of discrimination, for the purposes 
of this Act, i£ 


(a) it pertains to a person or to a relative or associate of a 
person; and 
(b) it either: 


(1) currently exists or has in the past existed; or 
(ii) is suspected or assumed or believed to exist or to have 
existed by the person alleged to have discriminated. 
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Discrimination in employment matters 
Section 22. Employment 


(1) Where an applicant for employment or an employee is 
qualified for work of any description, it shall be unlawful for an 
employer, or any person acting or purporting to act on behalf of 
an employer: 


(a) to refuse or omit to employ the applicant on work of that 
description which is available; or 

(b) to offer or afford the applicant or the employee less 
favourable terms of employment, conditions of work, 
superannuation or other fringe benefits, and opportunities 
for training, promotion, and transfer than are mzde 
available to applicants or employees of the same or 
substantially similar capabilities employed in the same or 
substantially similar circumstances on work of fat 


description; or 

(c) to terminate the employment of the employee, or subjzct 
the employee to any detriment, in circumstances in which 
the employment of other employees employed on work of 
that description would not be terminated, or in which other 
employees employed on work of that description would 20t 
be subjected to such detriment; or 

(d) to retire the employee, or to require or cause the emplovee 
to retire or resign applies to all (a), (b), (c) and (d), 


by reason of any of the prohibited grounds of discrimination. 


(2) It shall be unlawful for any person concerned with 
procuring employment for other persons or procurmg employzes 
for any employer to treat any person seeking employment 
differently from other persons m the same or substantially 
similar circumstances by reason of any of the prohibited grounds 
of discrimination. 


Section 23. Particulars of applicants for employment 


It shall be unlawful for any person to use or circulate any form of 
application for employment or to make any inquiry of or about 
any applicant for employment which indicates, or could 
reasonably be understood as indicating, an intention to commit a 
breach of section 22 of this Act. 


Exceptions in relation to employment matters 
Section 24, Exception in relation to crews of ships and airc~aft 


Nothing in section 22 of this Act shall apply to the employment 
or an application for employment of a person on a ship or 
aircraft, not being a New Zealand ship or aircraft, if the person 
employed or seeking employment was engaged or applied fcr it 
outside New Zealand. 


Section 25. Exception in relation to work involving national 
security 


(1) Nothing m section 22 of this Act shall apply to any 
restrictions on the employment of any person on work involving 
the national security of New Zealand: 


(a) by reference to his or her- 


(i) religious or ethical belief, or 

(ii) political opinion; or 

(iii) disability, within the meaning of section 21(1XhYiii) or 
section 21 (1 hXiv) of this Act, or 

(iv) family status, within the meaning of section 21(1X1Xiii) or 
section 21(1YX1YXiv) of this Act; or 

(v) national origin; or 


(b) by reference to the national origin of any relative of that 
person. 


(2) It shall not be a breach of section 22 of this Act to decline 
to employ a person under the age of 20 years on work involving 
the national security of New Zealand where that work requires a 
secret or top secret security clearance. 


Section 26. Exceptions in relation to work performed outside 
New Zealand 


Nothing in section 22 of this Act shall prevent different 
treatment based on sex, religious or ethical belief, or age if tbe 
duties of the position in respect of which that treatment is 
accorded: 


(a) are to be performed wholly or mainly outside New Zealand; 
and 


(b) are such that, because of the laws, customs, or practices of 
the country in which those duties are to be performed, they 
are ordinarily carried out only by a person who is of a 
particular sex or religious or ethical belief, or who 1s in a 
particular age group. 


Section 27. Exceptions in relation to authenticity and privacy 


(1) Nothing in section 22 of this Act shall prevent different 
treatment based on sex or age where, for reasons of authenticity, 
being of a particular sex or age is a genuine occupational 
qualification for the position or employment. 


(2) Nothing in section 22 of this Act shall prevent different 
treatment based on sex, religious or ethical belief, disability, 
age, political opinion, or sexual orientation where the poaition is 
one of domestic employment in a private household. 


(3) Nothing in section 22 of this Act shall prevent different 
treatment based on sex where: 


(a) the position needs to be held by one sex to preserve 
reasonable standards of privacy; or 


(b) the nature or location of the employment makes it 
impracticable for the employee to live elsewhere than in 
premises provided by the employer, and: 


(i) the only premises available (being premises in which more 
than one employee is required to sleep) are not equipped 
with separate sleeping accommodation for each sex; and 

(ii) it is not reasonable to expect the employer to equip those 
premises with separate accommodation, or to provide 
separate premises, for each sex. 


(4) Nothing in section 22 of this Act shall prevent different 
treatment based on sex, race, ethnic or national origins, or 
sexual orientation where the position is that of a counsellor on 
highly personal matters such as sexual matters or the prevention 
of violence. 


(5) Where, as a term or condition of employment, a position 
ordinarily obliges or qualifies the holder of that position to live 
in premises provided by the employer, the employer does not 
commit a breach of section 22 of this Act by omitting to apply 
that term or condition in respect of employees of a particular sex 
or marital status if in all the circumstances it is not reasonably 
practicable for the employer to do so. 


Section 28. Exceptions for purposes of religion 


(1) Nothing in section 22 of this Act shall prevent different 
treatment based on sex where the position is for the purposes of 
an organized religion and is limited to one sex so as to comply 
with the doctrines or rules or established customs of the religion. 


(2) Nothing in section 22 of this Act shall prevent different 
treatment based on religious or ethnical belief where: 


(a) that treatment is accorded under section 65 of the Private 
Schools Conditional Integration Act 1975; or 

(b) the sole or principal duties of the position (not being a 
position to which section 65 of the Private Schools 
Conditional Integration Act 1975 applies): 


(1) are, or are substantially the same as, those of a clergyman, 
priest, pastor, official, or teacher among adherents of that 
belief or otherwise involve the propagation of that belief; or 

(ii) are those of a teacher in a private school; or 

(iii) consist of acting as a social worker on behalf of an 
organization whose members comprise solely or principally 
adherents of that belief. 


(3) Where a religious or ethical belief requires its adherents to 
follow a particular practice, an employer must accommodate the 
practice so long as any adjustment of the employer's activities 
required to accommodate the practice does not unreasonably 
disrupt the employer's activities. 


Section 29. Further exceptions in relation to disability 


(1) Nothing in section 22 of this Act shall prevent different 
treatment based on disability where: 
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(a) the position is such that the person could perform the duties 
of the position satisfactorily only with the aid of special 
services or facilities and it is not reasonable to expect the 
employer to provide those services or facilities, or 

(b) the environment in which the duties of the position are to 
be performed or the nature of those duties, or of some of 
them, is such that the person could perform those duties 
only with a risk of harm to that person or to others, 
including the risk of infecting others with an illness, and it 
is not reasonable to take that risk. 


(2) Nothing in subsection (1b) of this section shall apply if 
the employer could, without unreasonable disruption, take 
reasonable measures to reduce the risk to a normal level. 


(3) Nothing in section 22 of this Act shall apply to terms of 
employment or conditions of work that are set or varied after 
taking into account: 


(8) any special limitations that the disability of a person 
imposes on his or her capacity to carry out the work; and 

(b) any special services or facilities that are provided to enable 
or facilitate the carrying out of the work. 


Section 30. Further exceptions in relation to age 


(1) Nothing in section 22(1Xa) or section 22(1Xd) of this Act 
shall apply in relation to any position or employment where 
being of a particular age or in a particular age group is a genuine 
occupational qualification for that position or employment, 
whether for reasons of safety or for any other reason. 


(2) Nothing in section 22(1Xb) of this Act shall prevent 
payment of a person at a lower rate than another person 
employed in the same or substantially similar circumstances 
where the lower rate is paid on the basis that the first mentioned 
person has not attained a particular age, not exceeding 20 years 
of age. 


(3) Nothing in section 22(1Xa) of this Act shall prevent 
preferential treatment based on age accorded to persons who are 
to be paid in accordance with subsection (2) of this section. 


Section 31. Exception in relation to employment of a political 
nature 


Nothing in section 22 of this Act shall prevent different 
treatment based on political opinion where the position is one 
83: 


(a) a palitical adviser or secretary to a member of Parliament, 


Or 

(b) a political adviser to a member of a local authority; or 

(c) a political adviser to a candidate seeking election to the 
House of Representatives or to a local authority within the 
meaning of the Local Elections and Polls Act 1976; or 

(d) a member of the staff of a political party. 
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Section 32. Exception in relation to family status 


Nothing in section 22 of this Act shall prevent restrict ons 
imposed by an employer: 


(a) on the employment of any person who is married to, or 
living in a relationship in the nature of marriage witt, or 
who is a relative of, another employee if: 


(i) there would be a reporting ip between them; or 
(i) there is a risk of collusion between them to the detrimeat of 
the employer, or 


(b) on the employment of any person who is married tc, or 
living in a relationship in the nature of marriage witt, or 
who 1s a relative of, an employee of another employer if 
there is a risk of collusion between them to the detrimeat of 
that person's employer. 


Section 33. Armed Forces 


Nothing in section 22 of this Act shall prevent i 
treatment based on sex being given within the armed forces to 
any member of those forces who has the duty of serving in an 
active combat role in those forces. 


Section 34. Regular Forces and Police 


(1) Nothing in section 22( 1Xc) or section 22(1Xd) of this Act 
shall present the Chief of Defence Force from instituting, uader 
section 57A of the Defence Act 1990, the discharge or release of 
a member of the regular forces. 


(2) Nothing in section 22(1\c) or section 22(1Xd) of this Act 
shall prevent the Commissioner of Police from instituting under 
section 5A of the Police Act 1958, the removal of a member of 
the Police. 


Section 35. General qualification on exceptions 


No employer shall be entitled by virtue of any of the excepcions 
in this Part of this Act, to accord to any person in respect of any 
position different treatment based on a prohibited ground of 
discrimination even though some of the duties of that position 
would fall within any of those exceptions if, with some 
adjustment of the activities of the employer (not being an 
adjustment involving unreasonable disruption of the activitizs of 
the employer) some other employee could cany out those 
particular duties. 


Discrimination in partnerships 
Section 36. Partnerships 


(1) It shall be unlawful for a firm, or for persons jcintly 
promoting the formation of a firm: 


(a) to refuse or to omit to offer a person admission to the firm 
as partner, or 

(b) to offer or afford a person less favourable terms and 
conditions as partner than are made available to other 
members or prospective members of the firm, 


by reason of any of the prohibited grounds of discrimination. 
(2) It shall be unlawful for a firm: 


(a) to deny any partner increased status in the firm or an 
increased share of the capital or profits of the firm; or 

(b) to expel any partner from the firm or to subject any partner 
to any other detriment, 


by reason of any of the prohibited grounds of discrimination. 


(3) Nothing in subsection (1) or subsection (2) of this section 
Shall prevent the fixing of reasonable terms and conditions in 
relation to a partner or prospective partner who, by reason of 
disability or age: 


(a) has a restricted capacity to participate or to continue to 
participate in the partnership; or 

(b) requires special conditions if he or she 1s to participate or to 
continue to participate in the partnership. 


Discrimination by industrial and professional associations, 
qualifying bodies, and vocational training bodies 


Section 37. Organizations of employees or employers and 
professional and trade associations 


(1) It shall be unlawful for an organization to which this 
section applies, or for any person acting or purporting to act on 
behalf of any such organization: 


(a) to refuse or amit to accept any person for membership; or 

(b) to offer any person less favourable terms of membership 
and less favourable access to any benefits, facilities, or 
services, including the right to stand for election and hold 
office in the organization, than would otherwise be made 
available; or 

(c) to deprive a person of membership, or suspend him or her, 
in circumstances in which other persons would not be 
deprived of membership or suspended, 

by reason of any of the prohibited grounds of discrimination. 

(2) Nothing in this section shall prevent an organization to 

which this section applies from charging different fees to 

persons in different age groups. 


(3) This section applies to an organization of employees, an 
organization of employers, or any other organization that exists 
for the purposes of members who carry on a particular 
profession, trade, or calling. 


A 


Section 38. Qualifying bodies 
(1) It shall be unlawful for an authority or body empowered to 


or any person acting or purporting to act on behalf of any such 
authority or body: 


(a) to refuse or omit to confer that approval, authorization, or 


less favourable terms and conditions than would otherwise 
be made available; or 

(c) to withdraw that approval, authorization, or qualification or 
vary the terms on which it is held, in circumstances in 
which it would not otherwise be withdrawn or varied, 


by reason of any of the prohibited grounds of discrimination. 


(2) For the purposes of this section "confer" includes renew or 
extend. 


Section 39. Exceptions in relation to qualifying bodies 


(1) Nothing in section 38 of this Act shall apply where the 
authorization or qualification is needed for, or facilitates 
engagement in, a profession or calling for the purposes of an 
organized religion and is limited to one sex or to persons of that 
religious belief so as to comply with the doctrines or rules or 
established customs of that religion. 


(2) Nothing in section 38 of this Act shall prevent different 
treatment based on disability where: 


(a) the person seeking or holding the approval, authorization, 
or qualification is not, by reason of that person’s disability, 
able to perform the duties required of a person who holds 
the approval, authorization, or qualification; or 

(b) the environment in which the duties required of a person 
who holds the approval, authorization, or qualification are 
to be performed or the nature of those duties, or of some of 
them, are such that, if that approval, authorization, or 
qualification were granted to or retained by the person with 
a disability, there would be a risk of harm to that person or 
others, including the risk of infecting others with an illness, 
and it is not reasonable to take that risk, or 

(c) conditions placed on the granting of the approval, 
authorization, or qualification to any person or on the 
retention of the approval, authorization, or qualification by 
any person are reasonably related to the disability of that 
person. 


(3) Nothing in section 38 of this Act shall apply where: 


(a) the authority or body imposes a reasonable and appropriate 
minimum age under which the approval, authorization, or 
qualification will not be conferred; or 

(b) the authority or body imposes reasonable and appropriate 
terms and conditions on the grant or retention of the 
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approval, authorization, or qualification by reason of the 
age of the person seeking or holding it. 


Section 40. Vocational training bodies 


It shall be unlawful for any organization or association which 
has [as; its function or one of its principal functions the 
provision of training, or facilities or opportunities for training 
(including facilities or opportunities by way of financial grants) 
that would help to fit a person for any employment, or for any 
person acting or purporting to act on behalf of any such 
organization or association: 


(a) to refuse or omit to provide traming, or facilities or 
opportunities for training, or 

(b) to provide training, or facilities or opportunities for 
training, on less favourable terms and conditions than 
would otherwise be made available, or 

(c) to terminate training, or facilities or opportunities for 
raini 


by reason of any of the prohibited grounds of discrimination. 


Section 41. Exceptions in relation to vocational training 
bodies 


(1) Nothing in section 40 of this Act shall prevent an 
organization or association from affording persons preferential 
access to facilities for traming that would help to fit them for 
employment where it appears to that organization or association 
that those persons are in special need of training by reason of the 
period for which they have not been engaged in regular full-time 
employment. 


(2) Subject to subsection (3) of this section, nothing in section 
40 of this Act shall apply where a person's disability is such that 
there wculd be risk of harm to that person or to others, including 
the risk of infecting others with an illness, if that person were to 
be provided with training, or facilities or opportunities for 
training, and it is not reasonable to take that risk. 


(3) Nothing in subsection (2) of this section shall apply if the 
Organization or association providing training, or facilities or 
opportunities for training, could, without unreasonable 
disruption, take reasonable measures to reduce the risk to a 
normal level. 


(4) Nothing in section 40 of this Act shall prevent an 
organization or association from providing training, or facilities 
or opportunities for training (including, facilities or 
opportunities by way of financial grants) only for persons above 
a particular age or in a particular age group. 


(5) Nothing in section 40 of this Act shall prevent the making 
of financial grants by an organization or association only to 
persons above a particular age or in a particular age group. 
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(6) Nothing in section 40 of this Act shall prevent an 
organization or association from charging different fees to 
persons in different age groups. 


Discrimination in access to places, vehicles and facilities 


Section 42. Access by the public to places, vehicles and 
facilities 


(1) It shall be unlawful for any person: 


(a) to refuse to allow any other person access to or use of any 
place or vehicle which members of the public are entitled 
or allowed to enter or use; or 

(b) to refuse any other person the use of any facilities in that 
place or vehicle which are available to members of the 
public; or 


by reason of any of the prohibited grounds of discrimination. 


(2) It shall be unlawful for any person, on his or her own behalf 
or on behalf or purported behalf of any principal, to impose or 
seek to impose on any other person any term or condition which 
limits, by reference to any of the prohibited grounds of 
discrimination, the persons or class of persons who may be the 
licensees or invitees of the occupier of any land or any 
residential or business accommodation. 


Section 54. Exception in relation to shared  resideatial 
accommodation 


Nothing in section 53 of this Act shall apply to resideatial 
accommodation which is to be shared with the person dispcsing 
of the accommodation, or on whose behalf it is disposed of. 


Section 55. Exception in relation to hostels, institutions, etc. 


Nothing in section 53 of this Act shall apply to accommodation 
in any hostel or in any establishment (such as a hospital, club, 
school, university, religious institution, or retirement village), or 
in any part of a hostel or any such establishment, where 
accommodation is provided only for persons of the same sex, 
marital status, or religious or ethical belief, or for persons with a 
particular disability, or for persons in a particular age group. 


Section 56. Further exception in relation to disability 


(1) Subject to subsection (2) of this section, nothing in se:tion 
53 of this Act shall apply in relation to any accommodaticn, if 
the disability of the person is such that there would be a risk of 
harm to that person or others, including the risk of infecting 
others with an illness, if that person were to live in fhat 
accommodation and it is not reasonable to take that risk. 


(2) Subsection (1) of this section shall not apply if the person 

in charge of the accommodation could, without unreasonable 
ees a ee ee 
normal level. 


Discrimination in access to educational establishments 
Section 57. Educational establishments 


(1) It shall be unlawful for an educational establishment, or the 
authority responsible for the control of an educational 
establishment, or any person concerned in the management of an 
educational establishment or in teaching at an educational 
establishment: 


(a) to refuse or fail to admit a person as a pupil or student; or 

(b) to admit a person as a pupil or a student on less favourable 
terms and conditions than would otherwise be made 
available, or 

(c) to deny or restrict access to any benefits or services 
provided by the establishment, or 

(d) to exclude a person as a pupil or a student or subject him or 
her to any other detriment, 


by reason of any of the prohibited grounds of discrimination. 


(2) In this section “educational establishment" includes 
establishment offering any form of training or instruction and an 
educational establishment under the control of an organization 
or association referred to in section 40 of this Act. 


Section 58. Exceptions in relation to establishments for 
particular groups 


(1) An educational establishment maintained wholly or 
principally for students of one sex, race, or religious belief, or 
for students with a particular disability, or for students in a 
particular age group, or the authority responsible for the control 
of any such establishment, does not commit a breach of section 
57 of this Act by refusing to admit students of a different sex, 
race, or religious belief, or students not having that disability or 
not being in that age group. 


(2) Nothing in section 57 of this Act shall prevent an 
organization or association from affording persons preferential 
Mcd tx aae foe ranae tal would bcib 16-05 tiem for 
employment where it appears to that organization or association 
that those persons are in special need of training by reason of the 
period for which they have not been engaged in regular full-time 
employment. 


(3) Nothing in section 57 of this Act shall prevent an 
organization or association from providing training, or facilities 
or opportunities for training (including facilities or opportunities 
by way of financial grants), only for persons above a particular 
age or in a particular age group. 


(4) Nothing in section 57 of this Act shall prevent the making 
of financial grants by an organization or association only to 
persons above a particular age or in a particular age group. 


(5) Nothing in section 57 of this Act shall prevent an 
or association from charging different fees to 
persons in different age groups. 


Section 59. Exception in relation to courses and counselling 


Nothing in section 57 of this Act shall prevent the holding or 
provision, at any educational establishment, of courses or 
counselling restricted to persons of a particular sex, race, ethnic 
or national origin, or sexual orientation, where highly personal 
matters, such as sexual matters or the prevention of violence, are 
involved. 


Section 60. Further exceptions in relation to disability 


(1) Nothing in section 57 of this Act makes it unlawful to 
refuse admission to an educational establishment to a person 
whose disability is such that that person requires special 
services or facilities that in the circumstances cannot reasonably 
be made available (being services or facilities that are required 
to enable the person to participate in the educational programme 
of that establishment or to enable the person to derive 
substantial benefits from that programme). 


(2) Subject to subsection (3) of this section, nothing in section 
37 of this Act shall apply where the person's disability is such 
that there would be a risk of harm to that person or to others, 
including the risk of infecting others with an illness, if that 
person were to be admitted to an educational establishment and 
it is not reasonable to take that risk. 


(3) Nothing in subsection (2) of this section shall apply if the 
person in charge of the educational establishment could, without 
unreasonable disruption, take reasonable measures to reduce the 
risk to a nocmal level. 


Other forms of discrimination 
Section 61. Racial disharmony 
(1) It shall be unlawful for any person: 


(a) to publish or distribute written matter which is threatening, 
abusive, insulting, or to broadcast by means of radio or 
television words which are threatenmg, abusive, or 
insulting, or 

(b) to use in any public place as defined in section 2(1) of the 
Summit Offences Act 1981, or within the hearing of 
persons in any such public place, or at any meeting to 
which the public are invited to have access words which are 
threatening, abusive, or insulting, or 

(c) to use in any place words which are threatening, abusive, or 
insulting the person using the words knew or ought to have 
known that the words were reasonably likely to be 
published in a newspaper, magazine, periodical or 
broadcast by means of radio or television, 

being matter or words likely to excite hostility against or bring 

in contempt any group of persons in or who may be coming to 


New Zealand on grounds of the colour, race, or ethnic or 
national origins of that group of persons. 
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(2) It shall not be a breach of subsection (1) of this section to 
publish in a newspaper, magazine, or periodical or broadcast by 
means of radio or television a report relating to the publication 
or distribution of matter by any person or the broadcast or use of 
words by any person, if the report of the matter or words 
accurately conveys the intention of the person who published or 
distributed the matter or broadcast or used the words. 


(3) For the purposes of this section: 


"Newspaper" means a paper containing public news or 


"Publishes" or "distributes" means publishes or distributes to 
the public at large or to any member or members of the public; 


“Written matter’? includes any writing, sign, visible 


Section 62. Sexual harassment 


(1) It shall be unlawful for any person (in the course of that 
person's involvement in any of the areas to which the subsection 
is applied by subsection (3) of this section) to make a request to 
any other person for sexual intercourse, sexual contact, or other 
form of sexual activity which contains an implied or overt 
promise of preferential treatment or an implied or overt threat of 
detrimental treatment. 


(2) It shall be unlawful for any person (in the course of that 
person's involvement in any of the areas to which this 
subsection is applied by subsection (3) of this section) by the use 
of language (whether written or spoken) of a sexual nature, or of 
visual material of a sexual nature, or by physical behaviour of a 
sexual nature, to subject any other person to behaviour that: 


(a) is unwelcome or offensive to that person (whether or not 
that is conveyed to the first-mentioned person), and 

(b) is either repeated, or of such a significant nature, that it has 
a detrimental effect on that person in respect of any of the 
arcas to which this subsection is applied by subsection (3) 
of this section. 


(3) The areas to which subsections (1) and (2) of this section 
apply are: 


(a) the making of an application for employment, 
(b) employment, which term includes unpaid work; 
(c) participation in, or the making of an application for 


(d) membership, or the making of an application for 
membership, of an industrial union or professional or trade 

(e) access to any approval, authorization, or qualification; 

(f) vocational training, or the making of an application for 

(g) access to places, vehicles and facilities; 
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(h) acces to mde ul Ser EA 
(i) Berens (o anid, Soumi, Or other accommodation; 
(j) education. 


(4) Where a person complains of sexual harassment, no 
account shall be taken of any evidence of the person's sexual 
experience or reputation. 


Section 63. Racial harassment 


(1) It shall be unlawful for any person to use language (whether 
written or spoken), or visual material, or physical behaviour 
that: 


(a) expresses hostility against, or brings into contempt or 
ridicule, any other person on the ground of colour, race, or 
ethnic or national origins of that person; and 

(b) is hurtful or offensive to that other person (whether or not 
that is conveyed to the first-mentioned person), and 

(c) is either repeated, or of such a significant nature, that it has 
a detrimental effect on that other person in respect of any of 
the areas to which this subsection is applied by subsection 
(2) of this section. 


(2) The areas to which subsection (1) of this section applies 


(a) the making of an application for employment, 

(b) employment, which term includes unpaid work; 

(c) participation in, or the making of an application for 
participation in, a partnership; 

(d) membership, or the making of an application for 
membership, of an industrial union or professional or trade 

(e) access to any approval, authorization, or qualification; 

(f) vocational training, or the making of an application for 

(g) access to places, vehicles and facilities, 

(h) access to goods and services; 

(i) access to land, housing, or other accommodation; 

(j) education. 


Section 64. Choice of procedures 


Where the circumstances giving rise to a complaint of sexual 
harassment or racial harassment under this Act are such that an 
employee would also be entitled to bring personal grievance 
proceedings under the Employment Contracts Act 1991, the 
employee may take one but not both of the following steps: 


(a) the employee may make, in relation to those circumstances, 
a complaint under this Act; or 

(b) the employee may invoke, in relation to those 
circumstances, the procedures applicable under the 
Employment Contracts Act 1991 in relation to personal 
grievances under the relevant employment cantract. 


Section 65. Indirect discrimination 


Where any conduct, practice, requirement, or condition that is 
not apparently in contravention of any provision of this Part of 
this Act has the effect of treating a person or group of persons 
differently on one of the prohibited grounds of discrimination in 
a situation where such treatment would be unlawful under any 
provision of this Part of this Act other than this section, that 
conduct, practice, condition, or requirement shall be unlawful 
under that provision unless the person whose conduct or practice 
is in issue, or who imposes that condition or requirement, 
establishes good reason for it. 


Section 66. Victimization 


(1) It shall be unlawful for any person to treat or to threaten to 
treat any other person less favourably than he or she would treat 
other persons in the same or substantially similar circumstances: 


(a) on the ground that that person, or any relative or associate 
of that person: 


(1) intends to make use of his or her rights under this Act; or 

(ii) has made use of his or her rights, or promoted the rights of 
some other person, under this Act, or 

(ii) has given information or evidence in relation to any 
complaint, investigation, or proceeding under this Act; or 

(iv) has declined to do an act that would contravene this Act, or 

(v) has otherwise done anything under or by reference to this 
Act, or 


(b) on the ground that he or she knows that that person, or any 
relative or associate of that person, intends to do any of the 
things mentioned in subparagraphs (i) to (v) of paragraph 
(8) of this subsection or that he or she suspects tbat that 
person, or any relative or associate of that person, has done, 
or intends to do, any of those things. 


(2) Subsection (1) of this section shall not apply where a 
person is treated less favourably because he or she has 
knowingly made a false allegation or otherwise acted in bad 
faith. 


Section 67. Advertisements 


(1) It shall be unlawful for any person to publish or display, or 
to cause or allow to be published or displayed, any 
advertisement or notice which indicates, or could reasonably be 
understood as indicating, an intention to commit a breach of any 
of the provisions of this Part of this Act. 


(2) For the purposes of subsection (1) of this section, use of a 
job description with a gender connotation (such as “postman” or 
“stewardess”) shall be taken to indicate an intention to 
discriminate, unless the advertisement contains an indication to 


the contrary. 


Section 68. Liability of employer and principals 


(1) Subject to subsection (3) of this section, anything done or 
omitted by a person as the employee of another person shall, for 
the purposes of this Part of this Act, be treated as done or 
omitted by that other person as well as by the first-mentioned 
person, whether or not it was done with that other person's 
knowledge or approval. 


(2) Anything done or omitted by a person as the agent of 
another person shall, for the purposes of this Part of this Act, be 
treated as done or omitted by that other person as well as by the 
first-mentianed person, unless it is done or omitted without that 
other person’s express or implied authority, precedent or 
subsequent. 


(3) In proceedings under this Act agamst any person in respect 
of an act alleged to have been done by an employee of that 
person, it shall be a defence for that person to prove that he or 
she took such steps as were reasonably practicable to prevent the 
employee from doing that act, or from doing as an employee of 
that person acts of that description. 


Section 69. Further provision in relation to sexual or racial 
harassment in employment 


(1) Where: 


(a) a request of the kind described in section 62(1) of this Act 
is made to an employee; or 

(b) an employee is subjected to behaviour of the kind described 
in section 62(2) or section 63 of this Act, 


by a person who is a customer or a client of the employee's 
employer, the employee may make a complaint in writing about 
that request or behaviour to the employee’s employer. 


(2) the employer, on receiving a complaint under subsection (1) 
of this section: 


(a) shall inquire info the facts; and 
(b) if satisfied that such a request was made or that such 
behaviour took place, 


shall take whatever steps are practicable to prevent any 
repetition of such a request or of such behaviour. 


(3) Where any person, being a person in relation to whom an 
employee has made a complaint under subsection (1) of this 
section: 


(a) either: 


(2 makes to that employee after the complaint a request of the 
kind described in section 62(1) of this Act; or 

(i) subjects that employee after the complaint to behaviour of 
the kind described in section 62(2) or section 63 of this 
Act; and 
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(b) the employer of that employee has not taken whatever steps 
are practicable to prevent the repetition of such a request or 
such behaviour, 


that employer shall be deemed to have committed a breach of 
this Act and the provisions of this Act shall apply accordingly. 


Special provisions relating to superannuation schemes 
Section 70. Superannuation schemes 


(1) Subject to subsection (3) of this section, nothing in section 
22 or section 44 of this Act relating to different treatment on the 
ground of age or disability shall apply to any condition in, or 
requirement of, a superannuation scheme in existence at the 
commencement of this Act in relation to a person who was a 
member of the scheme at the commencement of this Act or who 
becomes a member of the scheme before 1 January 1995. 


(2) It shall continue to be lawful for the provisions of a 
superannuation scheme to provide: 


(a) different benefits for members of each sex on the basis of 
the same contributions, or 

(b) the same benefits for members of each sex on the basis of 
different contributions, 


if the different treatment: 


(c) is based on actuarial or statistical data, upon which it is 
reasonable to rely, relating to life-expectancy, accidents, or 
sickness, and 

(d) is reasohable having regard to the applicability of the data, 
and of any other relevant factors, to the particular 
circumstances. 


(3) It shall continue to be unlawful to require an applicant for 
membership of a superannuation scheme to have attained a 
minimum age. 


(4) Nothing in section 22 or section 44 of this Act shall prevent 
the provisions of a superannuation scheme from: 


(a) providing or requiring different contributions for members, 
or 

(b) providing benefits for members that differ in nature or 
amount, 


by reason of the disability or age of those members, if the 
different treatment 


(c) is based on: 


(i) actuarial or statistical data, upon which it is reasonable to 
rely, relating to life-expectancy, accidents, or sickness; or 
(ti) where no such data is available in respect of persons with a 
disability, reputable medical or actuarial advice or opinion, 
upon which it is reasonable to rely, whether or not 

cantained in an underwriting manual, and 
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(d) is reasonable having regard to the applicability of the data 
or advice or opinion, and of any other relevant factors, to 
the particular circumstances. 


(5) Nothing in section 22 or section 44 of this Act shall prevent 
the provisions of a superannuation scheme, or the trustees of the 
scheme, from: 


(a) requiring an applicant for membership of the scheme tc be 
under a specified maximum age; or 

(b) permitting a member of the scheme to elect to make 
increased or reduced contributions to the scheme zither 
temporarily or indefinitely, or 

(c) specifying an age of eligibility for each type of b2refit 
provided for members of the scheme; or 

(d) subject to section 9c of the Superannuation Schemes Act 
1989, requiring persons who become members of the 
scheme on or after 1 January 1995 to leave the scheme on 
reaching the age at which persons of that age ordinacily 
qualify for national superannuation under section 3 of the 
Social Welfare (Transitional Provisions) Act 1990; or 

(e) providing benefits on the death or disability of member: of 
the scheme that decrease in value as the age of members 


increases, or 

(f) providing benefits for members of the scheme that differ in 
nature and amount according to the member's period of 
membership (including any period deemed by the trustzes 
of the scheme to be membership) of the scheme and cf any 
scheme replaced by that scheme, and, in the case of a 
superannuation scheme provided by an employer, of any 
scheme to which the employer has paid contributions on 
behalf of the employee. 


(6) In assessing for the purposes of this section whether i: is 
reasonable to rely on any data or advice or opinion and whetner 
different treatment is reasonable, the Commission or the 


(a) require justification to be provided for reliance on the data 
or advice or opinion and for the different treatment, ani 
(b) request the views of the Government Actuary on the 

justification for the reliance and for the different treatmeat. 


Section 71. Reports on superannuation schemes 


The Commission shall from time to time, after consultation with 
the Government Actuary, report to the Minister on whetier 
discrimination on the prohibited grounds has been eliminaced 
from superannuation schemes. 


Section 72. Power to vary trust deeds 


Notwithstanding any Act or rule of law or the provisions of -he 
instrument or conditions governing any superannuation scheme, 
the trustees of the scheme may make such amendments tc taat 
instrument or those conditions as are necessary or desirable to 
give effect to the provisions of sections 22, 44, and 70 oZ this 
Act. 


Section 73. Measures to ensure equality 


(1) Anything done or omitted which would otherwise constitute 
a breach of any of the provisions of this Part of this Act shall not 
constitute such & breach if: 


(a) it is done or omitted in good faith for the purpose of 

ee cadis unii gd 
in each case persons against whom discrimination is 

unlawful by virtue of this Part of this Act; and 

(b) those persons or groups need or may reasonably be 
supposed to need assistance or advancement in order to 
achieve an equal place with other members of the 
community. 

(2) Nothing in this part of this Act: 


(a) limits the power of the crown to establish or arrange work 
or traming schemes or employment assistance measures, 
eligibility for which may, in whole or in part, be 
determined by a person's age, employment status, or family 
status, or 

(b) makes it unlawful for any person to recruit or refer any 
other person who is of a particular age or of a particular 
employment status or of a particular family status for any 
work or training scheme or employment assistance measure 
that is established or arranged by the Crown, the eligibility 
for which may, in whole or in part, be determined by a 
person's age, employment status, or family status. 


Section 74. Measures relating to pregnancy, childbirth, or 
family responsibilities 


For the avoidance of doubt it is hereby declared that preferential 
treatment granted by reason of: 


(a) a woman's pregnancy or childbirth; or 
(b) a person's responsibility for part-time care or full-time care 
of children or other dependants 


shall not constitute a breach of this part of this Act. 


NICARAGUA. Law No. 192 of 4 July 1995, Amendments to 
the Constitution of Nicaragua. (Constitutions of the Countries 
of the World, Release 96-3, May 1995, pp. 31-71.) 


Title L Fundamental Principles 


Single Chapter 


eee 


Article 4. The State shall promote and guarantee social and 
political improvements in order to achieve the common good, 
assuming the task of promoting the human development of each 
and every Nicaraguan, protecting them against every form of 
exploitation, discriminatian, or exclusion. 


The State recognizes the existence of indigenous peoples who 
enjoy the rights and guarantees and share the obligations 
assigned in the Constitution and especially those to mamtain and 
develop their identity and culture, to have their own forms of 
social organization and administer their local affairs, as well as 
to have communal forms of property involving their land and the 
enjoyment, use, and yields of same, all according to law. For 
the communities of the Atlantic Coast, an autonomous regime is 
established in the present Constitution. 
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Title IV. Rights, Duties and Guarantees of the Nicaraguan 
People 


Chapter L Individual Rights 
Article 26. Every individual has the right to the following: 
l. ;Privacy in his life and that of his family. 


* ** 


Article 42. Nicaragua recognizes and guarantees the right of 
sanctuary and of asylum. Sanctuary and asylum are to be 
granted solely fünicamente] to those who are persecuted in their 
struggle for democracy, peace, justice, and human rights. 


The law will determine the status of an asylee or political 
refugee in accordance with international agreements ratified by 
Nicaragua. In case of the expulsion of an asylee, the individual 
in question may never be returned to the country where the latter 
had been persecuted. 


*** 


Article 44. The right of private ownership of movable and 
immovable property and of the instruments and means of 
production is guaranteed. 


By virtue of the social function of property, for reason of public 
utility or societal need, this right is subject to the limits and 
obligations imposed by laws. Immovable property mentioned in 
the first paragraph may be the subject of expropriation in 
accordance with the law following the cash payment of fair 
compensation. 


As regards the expropriation of uncultivated large landed estates 
in the interest of agrarian reform, the law will determine the 
form, size, and statutory periods for the payment of principal and 
interest appropriate for indemnification. 

The confiscation of property is prohibited. Those officials who 
violate this provision will be held personally and financially 
responsible at all times for any damages they may have caused. 
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Chapter IV. Family Rights 


Article 71. Nicaraguans have the right to establish families. 
Family inheritance, which is not subject to seizure and exempt 
fram all public levies, is guaranteed. The law shall regulate and 
protect those rights. 


Children enjoy special protection and all the rights that their 
status may call for. For that reason, the International 
Convention on Rights of Children is fully applicable in 
Nicaragua. 


TE 
Title VIL Education and Culture 


Single Chapter 


Article 121. The access to education is free and equally 
available to all Nicaraguans. Primary education is free of charge 
and mandatory at the centers of the State. The secondary 
education is free of charge at the centers of the State without 
prejudice to any voluntary contributions which parents may 
make. No one may be excluded in any form from a State center 
for economic reasons. The indigenous peoples and ethnic 
communities of the Atlantic Coast have the right in their region 
to intercultural education in their mother tongue, in accordance 
with the law. 


* è+ 


Title VIIL Concerning the Organization of the State 
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Chapter I Communities of the Atlantic Coast 


Article 181. The government shall organize by means of a law 
the autonomous regime for the indigenous peoples and ethnic 
communities of the Atlantic Coast, which will have to contain 
the following among others: The responsibilities of their 
government organs, their relation with the Executive and 
Legislative Power and with the municipalities, and the exercise 
of their rights. Said law shall require for its approval ar reform 
the majority established for the amendment of constitutional 
laws. 


The concessions and contracts of rational exploitation of the 
natural resources granted by the State in the Autonomous 
Regions of the Atlantic Coast must have the approval of the 
appropriate [correspondimente] Regional Autonomous Council. 
The members of the Regional Autonomous Councils of the 
Atlantic Coast can lose their position for the reasons and 
procedures established by law. 


*» x» » 
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PERU. Politica] Constitution of Peru of 29 December 1€93. 


(Normas Legales, Revista de Legislación y Jurisprudencie, No. 
211, 1993, pp. 252-269.) 


Title L The Person and Society 
Chapter L Fundamental Rights of the Person 


Article 1. Defense of the human person and respect for ris or 
her dignity are the supreme goal of society and the State. 


Article 2. All persons have a right: 


l. To life, to their identity, to their moral, psychic and 
physical integrity, and to their free development and well-being. 
A conceived person (el concebido) is subject to rights to the 
extent that they support him or her. 


2. To equality before the law. No one should be discriminated 


against on the basis of origin, race, sex, language, rel_gion, 
opinion, ar economic or any other condition. 


ee 
11. To choose their place of residence, to travel through the 


national territory, and to leave and enter it, except where limited 
for reasons of health or because of judicial order or application 


of the law on foreigners. 


*** 


16. To property and inheritance. 

se & 
21. To their nationality. No one may be dispossessed of it. 
Nor may they be deprived of the right to obtain or renew their 
passport inside or outside of the Republic. 


**5 


24. To personal liberty and security. As a consequence: 


»»*» 


b. No form of restriction on personal liberty is permitted, 
except in cases provided for by law. Slavery, servitude, ard the 
trade in human beings in any form is prohibited. 

* $15 


Chapter IL Social and Economic Rights 


Article 4. The community and the State provide special 
protection to children, adolescents, mothers, and the elde-ly in 
situations of abandonment. They also protect the famil" and 
promote marriage. They recognize the Jatter two as naturel aud 
fundamental institutions of society. 


The form of marriage and the causes of its separation and 
dissolution are regulated by law. 


Article 5. The stable union of a man and a woman, free of 
marital impediments, who form a home in fact, gives rise to a 
community of property subject to a regime of communal 
property, in so far as applicable. 


Article 6. The national population policy has the objective of 
extending (difundir) and promoting responsible paternity and 
maternity. It recognizes the right of families and of persons to 
decide. To this end, the State ensures adequate education and 
information programmes and access to methods that do not 
injure life and health. 


It is the duty and right of parents to feed, educate, and provide 
security to their children. Children have the duty to respect and 
help their parents. 


All children have equal rights and duties. All references to the 
civil status of the parents and to the nature of filiation in the 
civil registry and in any other identifying document are 
prohibited. 


Article 7. All persons have the right to protection of their 
health, their family environment, and their community, as well 
as the duty to contribute to their promotion and defense. 
Persons who are unable to protect themselves because of a 
physical or mental deficiency have the right to respect for their 
dignity and to legal system of protection, care, rehabilitation, 
and security. 


* ** 


Article 9. The State determines national health policy. The 
Executive Power regulates and oversees its application. It is 
responsible for designing and conducting it in pluralistic and 
decentralized form so as to facilitate equitable access to health 
services for all persons. 


Article 10. The State recognizes the universal and progressive 
right of all persons to social security for their protection in the 
contingencies determined by the law and for the elevation of 
their quality of life. 


Article 11. The State guarantees free access to health benefits 
and pensions, through public, private, or mixed entities. It also 
oversees their effective functioning. 


Article 12. The funds and reserves of social security may not 
be touched. The resources are applied in the form and under the 
responsibility established by the law. 


Article 13. Education has as its objective the integral 
development of the human person. The State recognizes and 
guarantees freedom in instruction. The parents of the family 
have the duty to educate their children and the right to choose 
education centres and to participate in the educational process. 


Article 14. Education promotes the understanding, 

and practice of the humanities, sciences, technical siills, arts, 
physical education, and sports. It prepares one for life and work 
and fosters solidarity. 


It is the duty of the State to promote the scientific and 
technological development of the nation. 


Education in ethics and civil society and instmction on the 
Constitution and human rights are mandatory in al civil or 
ili hicational Religious education iz i j 
with respect for freedom of conscience, 
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Article 16. 


It is the duty of the State to ensure that no one is prevented from 
receiving an adequate education on the basis of his or her 
economic situation or his mental or physical limitatiors. 


Priority is be given to education in allocation of the ordinary 
resources of the Budget of the Republic. 


Article 17. Pre-primary (inicial), primary, and secondary 
education are obligatory. In State institutions, educat. on is free. 
In public universities, the State guarantees the right be educated 
free-of-charge to students who maintain satisfactor; standing 
and lack the necessary economic resources to cover he costs of 
education. 


+$% 


The State guarantees the eradication of illiteracy. It also 
promotes bilingual and intercultural education, according to the 
characteristics of each area. It preserves the diverse cultural and 
linguistic expression of the nation It promotes national 
integration. 
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Article 22. Work is a right and a duty. It is the basis of social 
well-being and is a means of the fulfilment of the perean. 


Article 23. Work, in its various forms, is an object of priority 
attention of the State, which, in particular, protect tte mothers, 
minors, and disabled persons who work. 


The State promotes conditions for social and economic progress, 
especially by use of policies to foster productive enployment 
and education for employment. 

No labour relation may limit the exercise of coastitutional 
rights; nor can it ignore or diminish the dignity of the worker. 
No one is obligated to work without compensation or without bis 
or her free consent. 
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Article 24. A worker has the right to fair and adequate 
ion, which provides for the material and spiritual 
well-being of the worker and his or her family. 


The payment of the worker’s remuneration and social benefits 
has priority over any other obligation of the employer. 


The minimum wage is regulated by the State with participation 
of organizations representing workers and employers. 
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Article 26. The following principles sre respected in the 
labour relationship: 


1. Equal opportunity without discrimination. 


2. That rights recognized by the Constitution and the law may 
not be renounced. 


3. Interpretation in favour of the worker in the case of 
unsolvable doubt about the meaning of a rule. 


am x 
Chapter IIL Political Rights and Duties 


Article 36. The State recognizes political asylum. It accepts 
refugee status that the government granting asylum bestows. In 
the case of expulsion, it shall not hand over the refugee to the 
country whose government pursues him or her. 


Article 37. Extradition is authorized only by the Executive 
Branch of the Government Power after a report of the Supreme 
Court in observance of the law and of treaties, and in accordance 


with the principle of reciprocity 


Extradition shall not be authorized if it is considered to have 
been solicited with the intention of persecuting or penalizing on 
the grounds of religion, nationality, opinion, or race. 


Persons pursued for political crimes or acts related to them are 
not subject to extradition. Neither genocide, nor mass murder, 
nor terrorism are considered as such. 


Chapter VL The Agrarian Regime and the Regime Governing 
Rural (Campesina) and Native Communities 


Article 88. The State preferentially supports agrarian 
development. it giaranices the ruht of Gamersiag OF land, in 
private or communal form, or in any other form of association. 
The law may determine the boundaries and extent of land 
according to the characteristics of each area. 


Abandoned lands, in accordance with legal safeguards 
(previsión), shall come under the control of the State for 
awarding by sale. 
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Article 89. Rural and Native Communities have a legal 
existence and are legal persons. 


They are autonomous in their organization, in communal werk, 
and in the use and the free disposition of their lands, as wel. as 
in economic and administrative matters, within the framework 
that the law establishes. Ownership of their lands is not sub ect 
to prescription, except in the case of abandonment provided for 
in the previous Article. 


The State respects the cultural identity of Rural and Native 
Communities. 
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Title V. Constitutional Guarantees 
Article 200. The following are constitutional guarantees: 


1. The action of habeas corpus, which may be brought against 
the act or omission of any authority, official, or person who 
violates or threatens individual liberty or related constitutional 
rights. 


2. The action of amparo, which may be brought against -he 
act or omission of any authority, official, or person, who violates 
or threatens other rights recognized by the Constitution. It may 
not be brought to challenge legal rules or judicial ord-rs 
resulting from regular procedures. 


3. The action of habeas data, which may be brought against 
the act or omission of any authority, official, or person who 
violates or threatens rights referred to in Article 2(5), (6), end 
(7) of the Constitution. 


4. The action of unconstitutionality, which may be brought to 
challenge rules that have the status of law: laws, legislat-ve 
regional rules of a general character, and municipal ordinances 
that contravene the Constitution substantively or procedurally. 


5. The popular action, which may be brought to challerge 
regulations, administrative rules, and resolutions and decrees of 
a general character, whatever their source, for violation of the 
Constitution and the law. 


6. The action for performance (Acción de Cumplimient?), 
which may be brought against any authority or official unwilling 
to respect a legal rule, without prejudice to his or her 
responsibilities under the law. 


An organic law regulates the exercise of these guarantees and 
the effects of a declaration of unconstitutionality or illegality of 
rules. 


Article 201. The Constitutional Court is the organ of control 
for the Constitution. It is autonomous and independent It 
consists of seven members elected for five years. 

$+ 
Article 202. The following are the responsibilities of the 
l. To hear, in the first instance, actions of unconstitutionality. 


2. To hear, in the final and definitive instance, orders, 
dismissals of Actions of Habeas Corpus, amparo, habeus data, 
and performance. 


3. To consider conflicts of competence or of responsibilities 
designated by the Constitution in accordance with the law. 


»» 


REPUBLIC OF MOLDOVA. Constitution of the Republic of 
Moldova, 29 July 1994. (Constitutions of the Countries of the 
World, Release 95-2, March 1995, pp. 17-94.) 


Title L General Principles 
Article 1. The State of the Republic of Moldova 


(1) The Republic of Moldova is a sovereign, independent, 
unitary and indivisible state. 


(2) The form of government of the State is the republic. 


(3) Governed by the rule of law, the Republic of Moldova is a 
democratic State in which the dignity of people, their rights and 
freedoms, the open development of human personality, justice 
and political pluralism represent supreme values, that shall be 
guaranteed. 


set 


Article 4. Human Rights and Freedoms 


(1) Constitutional provisions for human rights and freedoms 
shall be understood and implemented in accordance with the 
Universal Declaration of Human Rights, and with other 
conventions and treaties endorsed by the Republic of Moldova. 
(2) Wherever disagreements appear between conventions and 
treaties signed by the Republic of Moldova and her own national 
laws, priority shall be given to international regulations. 
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Article 7. The Constitution as the Supreme Law 


The Constitution of the Republic of Moldova 1s the supreme law 
of the country. No laws or other legal acts and regulations in 
contradiction with the provisions of the Constitution may have 
any legal power. 


Article 8. Observance of International Law and International 
Treaties 


(1) The Republic of Moldova pledges to respect the Charter of 
the United Nations and the treaties to which she is a party, to 
observe in her relations with other states the unanimously 
recognized principles and norms of international law. 


(2) The coming into force of an international treaty containing 
provisions contrary to the Constitution shall be preceded by a 
revision of the latter. 
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Article 10. The Unity of the Nation and the Right to National 
Identity 


(1) The national unity of the Republic of Moldova canstitutes 


the foundation of the State. The Republic of Moldova is the 
common and indivisible motherland of all her citizens. 


(2) The State recognizes and guarantees all its citizens the right 
to preserve, develop and express their ethnic, cultural, linguistic 
and religious identity. 
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Title IL Fundamental Rights, Freedoms and Duties 
Chapter 1. General Provisions 
Article 15. Universality 
The Constitution in conjunction with other laws grants the 
citizens of the Republic of Moldova their rights and freedoms 
and also lays down their duties upon them. 


Article 16. Equality of Rights 


(1) His the foremost duty of the State to respect and protect the 
human person. 


(2) All citizens of the Republic of Moldova are equal before 
the law and the public authorities, without any discrimination as 
to race, nationality, ethnic origin, language, religion, sex, 
political choice, personal property or social origin. 

Article 17. Citizenship of the Republic of Moldova 


(1) The citizenship of the Republic of Moldova can be 
acquired, retained or lost only under the conditions provided for 
by the organic law. 
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(2) No one may be deprived arbitrarily of his/her citizenship or 
the right to change it. 

(3) No citizen of the Republic of Moldova can be extradited or 
expelled from his/her country. 

(4) Foreign or stateless citizens may be extradited only in 
compliance with an international agreement or under conditions 
of reciprocity in consequence of a decision of a court of law. 


Article 18. Citizenship Restrictions and State Protection for 
Its Nationals 


(1) Except m those cases where international accords adhered 
to by the Republic of Moldova have different provisions, no 
citizen of the Republic of Moldova may be simultaneously a 
citizen of another country. 


(2) The citizens of the Republic of Moldova shall enjoy the 
protection of their State both at home and abroad. 


Article 19. Rights and Duties of Aliens and Stateless Persons 
(1) Exrept in cases where the law has different rulings, aliens 
and stafeless persons shall enjoy the same rights and shall have 
the same duties as the citizens of the Republic of Moldova. 
(2) The right to asylum shall be granted and denied by rule of 
law in compliance with those international treaties the Republic 
of Moldova is a party to. 
Article 20. Free Access to Justice 
(1) Every citizen has the right to obtain effective protection 
from competent courts of jurisdiction against actions infringing 
on his/her legitimate rights, freedoms and interests. 
(2) No law may restrict the access to justice. 

kex 
Chapter IL Fundamental Rights and Freedoms 
Article 24. The Right to Life and Physical and Mental 
Integrity 
(1) The State guarantees everybody the right to life, and to 
(2) No one may be subjected to torture or to cruel, inhuman or 
degrading punishment or treatment. 


* »* 


Article 25. Individual Freedom and Personal Security 


(1) Individual freedom and personal security are declared to be 
inviolable. 
* k è 
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Article 27. The Right to Free Movement 


(1) The right to move freely within the boundaries of one 
native country is guaranteed. 

(2) Every citizen of the Republic of Moldova is guaranteed the 
right to choose his place of residence anywhere withn the 
national territory, to travel in and out of the country, als to 
emigrate at will 


Article 28. Private and Family Life 
The State shall respect and protect private and family life. 
Article 29. Inviolability of Domicile 


(1) The domicile is inviolable. No one may enter upon or stay 
on the premises of a domicile without the owner's consent. 


(2) The law shall allow for derogation from the provisions of 
paragraph (1) under the following circumstances. 
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(c) for preventing the spread of an epidemic disease. 
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Article 35. The Right of Access to Education 


(1) The right of access to education is put into effect through 
the compulsory comprehensive public school system, lyceal 
(public secondary school) and vocational education, as wel: as 
the higher education system, and other forms of instructicn and 
training. 

(2) The State will enforce under the law the right of cach 
person to choose his/her language in which teaching will be 
effected. 


(3) In all forms of educational institutions the study of the 
country's official language will be ensured. 


(4) State public education is free. 

(5) All educational institutions, including those that ase not 
financed by the state, shall be established and function under the 
rule of law. 

(6) Higher education institutions have the right to be 
autonomous. 

(7) The access to lyceal, vocational and higher educatom is 
equally open to all and is based on personal merit. 


(8) The State ensures under the Jaw the freedom of rel-gious 
education. The State ensures a lay education. 


(9) The priority right of choosing an appropriate educational 
background for children lies with the parents. 


Article 36. The Right of Health Security 

(1) The right of health security is guaranteed 

(2) The State shall provide a minimum health insurance, that is 
free. 


(3) Organic laws will establish the structure of the national 
health security system and the means necessary for protecting 
individual physical and mental health. 

Article 37. The Right to Live in a Healthy Environment 


(1) Every human being has the right to live in an environment 
that is ecologically safe for life and health, to obtain healthy 
food products and harmless household appliances. 


(2) The State guarantees every citizen the right of free access to 
truthful information regarding the state of the natural 
environment, the living and working conditions, and the quality 
of food products and household appliances. 

(3) Non-disclosure or falsification of information regarding 
factors detrimental to human health constitute[s] offenses 
punishable by law. 

(4) Private individuals and legal entities shall be held 
responsible before the law for any damages they may cause to 
personal health and property due to an ecological offense. 
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Article 43. The Right of Working and of Access to Work 


(1) Every person has the right to freely choose his/her work, 
and to benefit from equitable and satisfactory working 
conditions, as well as to be protected against unemployment. 


(2) All employees have the right of work protection. In this 


respect the protective measures will bear upon work security and 


hygiene, working conditions for women and young people, the 
introduction of minimum wages across the national economy, 


the weekly period of rest, the paid holidays, difficult working 
conditions, as well as other specific situations. 
(3) The length of the working week shall not exceed 40 hours. 


(4) The right of collective bargaining is guaranteed, and so is 
the legal enforceability of collective agreements. 
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Article 46. The Right of Private Property and Its Protection 


(1) The right to possess private property and the debts incurred 
by the State are guaranteed. 
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(6) The right to inherit private property is guaranteed. 


Article 47. The Right of Receiving Social Assistance and 
Protection 


(1) The State is obliged to take action aimed at ensuring that 
every person has a decent standard of living, whereby good 
health and welfare, based on available food, clothing, shelter, 
his/her family. 


(2) All citizens have the right to be insured against such 
adversities as: unemployment, disease, disability, widowhood, 
old age or other situations where, due to causes beyond one's 
control, one loses the source or means of obtaining the 
necessities of life. 


Article 48. Family 


(1) The family is the natural and fundamental constituent of 
society, and as such has the right to be protected by the State 
and by society. 


(2) The family is founded on the freely consented marriage of 
husband and wife, on the spouses equality of rights and on the 
duty of parents to ensure their children's upbringing and 
education. 


(3) The law shall establish under which conditions a marriage 
may be concluded, terminated or annulled. 


(4) Children have a duty to look after their parents and help 
them in need. 


Artide 49. Protection of Family and Orphaned Children 


(1) By economic and other actions the State shall support the 
formation and development of families, and the fulfillment of 
their duties. 


(2) The State shall protect the motherhood, the children and 
the young and promote the development of the institutions 
required to put that protection into effect. 


(3) All efforts aimed at maintaining, bringing up and educating 
orphaned children and those children deprived of parental care 
constitute the responsibility of the State and of society. The 
State promotes and supports charitable activities for the benefit 
of these children. 


Article S0. Protection of Mothers, Children and Young People 
(1) Mothers and children have the right of receiving special 


protection and care. All children, including those born out of 
wedlock, shall enjoy the benefits of the same social assistance. 
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(2) Children and young people enjoy a special form of 
assistance tn the enforcement of their rights. 


(3) The State shall grant the required allowances for children 
and the aid needed for the care of sick or disabled children. The 
law shall provide for other forms of social assistance for children 
and the young. 


(4) Both the exploitation of minors and their misuse in 
activities endangering their health, moral conduct, life or normal 
development are forbidden. 


(5) It is the duty of the public authorities to establish the 
conditions enabling the young people to take part freely in the 
social, economic, cultural and sporting life of the country. 


Article 51. Protection of Disabled Persons 


(1) The disabled persons shall enjoy a special form of 
protection from the whole of society. The State shall ensure that 
education, training and social integration of disabled persons. 


(2) Except for those cases that are provided for under the law 
nobody may be submitted to forced medical treatment. 


Article 52. Right of Petitioning 


(1) All citizens have the right to apply to public authority by 
way of »etitions formulated in behalf of the applicants. 


(2) Legally established organizations may petition exclusively 
in behalf of the associations or bodies they represent. 


Article 53. Rights of Persons Aggrieved by Public Authority 


(1) Any person, whose rights have been trespassed upon in any 
way by public authority through an administrative ruling or lack 
of timely legal reply to an application, is entitled to obtain 
acknowledgement of those rights, the cancellation of the ruling 
and payment of damages. 


(2) The State 1s under patrimonial liability as foreseen by the 
law for any prejudice or injury caused in lawsuits through errors 
of the police or the judiciary. 


Article 54. Restricting the Exercise of Certain Rights or 
Freedoms 


(1) The exercise of certain rights or freedoms may be restricted 
only under the law and only as required in cases like: the 
defense of national security, of public order, health or morals, of 
citizens rights and freedoms, the carrying of the investigations in 
criminal cases, preventing the consequences of a natural 
calamity or of a technological disaster. 
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(2) The restrictions enforced must be in proportion to the 
situation that caused it, and may not affect the existence of ihat 
right or liberty. 


Chapter UL Fundamental Duties 


Artide 55. Exercise of Rights and Freedoms as Part of an 
Integrated System 


(1) Every citizen has to perform certain duties towards State 
and society, and these duties are such as derive directly from the 
rights and freedoms that are guaranteed to him/her. 


(2) Respect is due to all legitimate rights and interests anc to 
the dignity of other citizens. 
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Title V. Constitutional Court 
Article 134. Statute 


(1) The Constitutional Court is tbe sole authority of 
constitutional judicature in the Republic of Moldova. 


(2) The Constitutional Court is independent of any other public 
authority and obeys only the Constitution. 


(3) The Constitutional Court guarantees the supremacy of the 
Constitution, enforces the practical implementation of the 
principle regarding the separation of the State powers into the 
legislative, executive and judicial powers, and guarantees the 
responsibility of State towards the citizen, and also of the citizen 
towards the state. 
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RUSSIAN FEDERATION. Law of 27 April 1993 on ihe 
appeal to a court against actions and decisions violating citizens' 
rights and freedoms. (Vedomosti S"exda Narodnykh Deputatov 
Rossiiskoi Federatsii i  Verkhovnogo Soveta — Rossiiskoi 
Federatsii, No. 19, 1993, Item No. 685, as summarized in 
European Current Law Year Book, 1993, Item No. 3391, 3p. 
702-3, 1257.) 


Each citizen believing his rights and freedoms to have been 
violated by the unlawful actions or decisions of state agencies, 
local administrations, organisations or officials shall be entitied 
to appeal to a court (s. 1). Actions and decisions which may be 
appealed are collegial or individual actions and decisions as a 
result of which a citizen's rights and freedoms have been 
violated, obstacles to the enjoyment of rights and freedoms have 
been created, or the citizen has been unlawfully subjected to any 
form of obligation or responsibility (s. 2). The Law does aot 
extend to actions or decisions whose verification is relegated. by 
legislation to the exclusive competence of the RF Constitutional 
Court, nor to actions or decisions in relation to which legislat-on 


provides for another procedure for judicial consideration (s. 3). 
A citizen may appeal either directly to a court or to the higher- 
standing agency (s. 4). The latter shall be obliged to consider 
the appeal within one month. A citizen whose appeal to the 
higher-standing agency is not satisfied or who receives no reply 
within a month of making the appeal shall be entitled to appeal 
to a court. Military servicemen shall be entitled to appeal to a 
military court against actions or decisions of military agencies 
and military officials violating their rights and freedoms. Once 
an appeal has been accepted for consideration the court at the 
request of the citizen or on its own initiative shall be entitled to 
suspend the action or decision appealed against. A citizen 
making an appeal shall pay a state duty, which may be waved by 
the court. Under s. 5 periods in which an appeal may be made 
are three months from when the citizen discovered the violation 
of his rights, and one month from when the citizen receives 
written notification of the refusal of the higher-standing 
organisaiton to satisfy the appeal or from the expiry of one 
month after the making of the appeal if a written reply was not 
received. These periods may be extended by the court if valid 
reasons exist. The rules of civil procedure shall be used for the 
consideration of these appeals (s. 6). If a court finds an appeal 
well-founded it shall deem the action or decision appealed 
against to be unlawful, require satisfaction of the citizen's 
demand, repeal any measure of responsibility applied to him or 
by other means restore his violated rights and freedoms (s. 7). 
The decision of a court that has entered into force shall be 
obligatory for all state agencies, local administrations, 
enterprises, associations, officials and citizens (s. 8). The 
decision shall be sent to both parties no later than 10 days after 
its entry into force (s. 9). The court and citizen shall be 
informed of the fulfilment of the decision no later than a month 
after the decision is received. In case of non-fulfilment 
measures provided in RF legislation shall be applied. The court 
may assign legal expenses arising from the consideration of the 
appeal to the citizen if the appeal is not satisfied or to the other 
party if it finds . . . the action or decision to be unlawful. This 
Law entered into force on May 12, 1993. 


RUSSIAN FEDERATION. Law of 14 December 1995 
introducing changes and additions to the Law of 27 April 1993. 


The general scope of the original Law is extended to cover 
unlawful decisions and actions of civil servants. Citizens whose 
rights and freedoms are violated or obstructed, or are unlawfully 
subjected to a duty or responsibility by virtue of an official’s or 
civil servant’s decision may now appeal such a decision to a 
court where the infrmgement arises from a failure to give 
reasons for the decision. Such infringements may also be 
challenged in court where they arise from a failure to act by 
officials, civil servants, public organisations or enterprises (s. 2). 
This section adds to the Law a right to receive from official and 
civil servants an ity to familiarise oneself with 
documents and materials which directly affect one's rights and 
freedoms, except where federal law provides for limitations on 
access to information. A court may determine what information 
was relied upon as the basis of an official decision. Section 5 


places the burden of proof in appeals against official actions on 
the decision-maker, who must show with documents the legality 
of the action or decision appealed against. The citizen is not 
required to prove the unlawfulness of the action or decision, but 
must prove a factual violation of rights and freedoms. An 
“unlawful” action or decision is one as a consequence of which a 
citizen's rights and freedoms are violated or obstructed, or 
which unlawfully imposes on the citizen a duty or responsibility. 
Having determined an official decision to be unlawful] the court 
may take measures in relation to civil servants extending to 
recommendations to dismiss. Sanctions may be imposed both on 
the official who takes the decision and on an official who 
provides information which forms the basis for the unlawful 
action or decision. Losses and moral harm caused by such 
actions and decisions shall be compensated in accordance with 
the Civil Code. This Law entered into force on December 26, 
1995 


RUSSIAN FEDERATION. Civil Code of the Russian 
Federation, 22 December 1995. (Civil Code of the Russtan 
Federation, London, England, Simmonds and Hill Publishers 
Ltd., and the Primrose Academy Ltd, 1997, 514 p.) 


Section 1. General Provisions 

Subsection 1. Basic Provisions 

Chapter 1. Civil Legislation 

Article 1. Basic Principles of Civil Legislation 


1. Civil legislation shall be based on recognition of the 
equality of the participants of the relations regulated by it, the 
inviolability of ownership, the freedom of contract, the 
inadmissibility of arbitrary interference by anyone in private 
matters, and the necessity for the unobstructed effectuation of 
civil rights, ensuring the restoration of rights violated, and the 
judicial defence thereof. 


2. Citizens (natural persons) and juridical persons shall 
acquire and effectuate their civil rights by their own will and in 
their own interest. They shall be free in establishing their rights 
and duties on the basis of contract and in determming any 
conditions of a contract which are not contrary to legislation. 


Civil rights may be limited on the basis of a federal law and only 
to the extent that this is necessary for the purposes of defending 
the fundamental principles of the constitutional system, 
morality, public health, and the rights and legal interests of 
Other persons, and to ensure the defence of the country and the 
security of the State. 
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Article 2. Relations Regulated by Civil Legislation 


en % 


2. Inalienable rights and freedoms of man and other 
nonmaterial benefits shall be defended by civil legislation 
insofar as does not follow otherwise from the essence of these 
nonmaterial benefits. 


$ +++ 


Subsection 2. Persons 


Chapter 3. Citizens (Natural Persons) 
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Article 20. Place of Residence of Citizen 


1. The place where a citizen permanently or primarily resides 
shall be deemed to be the place of residence. 


2. The place of residence of minors who have not attained 
fourteen years of age or citizens under trusteeship shall be 
deemed to be the place of residence of their legal representatives 
— parerits, adoptive parents, or trustees. 


Article 21. Dispositive Legal Capacity of Citizen 


1. The capacity of a citizen by his own actions to acquire and 
effectuate civil rights, to create civil duties for himself, and to 
perform them (civil dispositive legal capacity) shall arise in full 
with the ensuing of majority, that is, upon attaining eighteen 
years of age. 


2. When by law entry into marriage is permitted before 
attaining eighteen years of age, a citizen who has not attained 
eighteen years of age shall acquire civil dispositive legal 
capacity in full from the time of entering into marriage. 

Dispositive legal capacity acquired as a result of concluding a 
marriage shall be retained in full also in the event of dissolution 
of the marriage before attaining eighteen years of age. 


When deeming a marriage to be invalid a court may adopt a 
decision concerning the loss by the minor spouse of full 
lisnositive legal ity from the ined by the 
court. 
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Article 26. Dispositive Legal Capacity of Minors from 
Fourteen to Eighteen Years of Age 


l. Minors in age from fourteen to eighteen years shall 
conclude transactions, except those named in point 2 of the 
present Article, with the written consent of their legal 
representatives -- parents, adoptive parents, or guardian. 
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A transaction concluded by such a minor shall be valid also in 
the event of the subsequent written approval thereof b~ his 


parents, adoptive parents, or guardian. 


2. Minors in age from fourteen to eighteen years shall have 
the right autonomously, without the consent of the pasents, 
adoptive parents, and guardian, to: 


(1) dispose of their earnings, stipends, and other revenues; 

(2) effectuate the rights of an author of a work of science, 
literature or art, invention, or other result of his intellectual 
activity protected by a law; 

(3) in accordance with a law, make deposits in credit 
institutions and dispose of them; 

(4) conclude petty domestic transactions and other transactions 
provided for by Article 28(2) of the present Code. 


Upon attaining sixteen years of age minors also shall havz the 
right to be members of cooperatives in accordance with the laws 
on cooperatives. 


3. Minors in age from fourteen to eighteen years shall 
autonomously bear property responsibility for transactions 
concluded by them in accordance with points 1 and 2 oc the 
present Article. For the harm caused by them such minors shall 
bear responsibility in accordance with the present Code. 


4. When there are sufficient grounds a court may, upos the 
petition of parents, adoptive parents, or guardian or the agency 
of trusteeship and guardianship, limit or deprive a minor from 
fourteen to eighteen years of age of the right to autonomously 
dispose of his earnings, stipend, or other revenues, except for 
instances when this minor acquired dispositive legal capac-ty in 
full in accordance with Article 21(2) or with Article 27 cf the 
present Code. 


Article 27. Emancipation 


1. A minor who has attained sixteen years of age mey be 
declared to have full dispositive legal capacity if he works under 
a labour contract [dogovor], including a kontrakt or with the 
consent of parents, adoptive parents, or guardian engages in 
A minor shall be declared to have full dispositive legal capacity 
(emancipation) by decision of an agency of trusteeship and 
guardianship with the consent of both parents, adoptive pasents, 
or the guardian, or in the absence of such consent, by decision of 
a court. 


2. Parents, adoptive parents, and a guardian shall not bear 
responsibility for obligations of an emancipated mino-, in 
particular, obligations which arose as a consequence o7 the 
causing of harm by him. 


Article28. Dispositive Legal Capacity of Youth 


l. Transactions, except those specified im point 2 o^ the 
present Article, may be concluded for minors who have not 


attained fourteen years of age (youth) only in their names by the 
parents, adoptive parents, or trustees. 


The rules provided for by Article 37(2) and (3) of the present 
Code shall apply to transactions of the legal representatives of a 


2. Youth in age from six to fourteen years shall have the right 
autonomously to concinde: 


(1) petty domestic transactions, 
(2) transactions directed towards receiving advantages without 
compensation which do not require notarial certification or State 


registration; 
(3) transactions relating to the disposition of assets granted by 
a legal representative or with the consent of the last by a third 


person for a specified purpose or for free disposition. 


3. The parents, adoptive parents, or trustees shall bear 
property responsibility for transactions of a youth, including 
transactions concluded by him autonomously, unless it is proved 
that the obligation was violated not through his fault. These 
persons in accordance with a law also shall be liable for harm 
caused by a youth. 
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Article 31. Trusteeship and Guardianship 


1. Trusteeship and guardianship shall be established in order 
to defend the rights and interests of persons who lack dispositive 
legal capacity or who are not citizens with full dispositive legal 
capacity. Trusteeship and i over minor citizens also 
shall be established for the purpose of nurturing them. The 
rights and duties of trustees and guardians corresponding thereto 
shall be determined by legislation on marriage and the family. 


2. Trustees and guardians shall act in defence of the rights 
and interests of their wards in relations with amy persons, 
including in courts, without a special power. 


3. A trusteeship and guardianship over minors shall be 
established when they have no parents or adoptive parents, the 
deprivation of parents by a court of parental rights, and also in 
instances when such citizens for other reasons are left without 
parental care, in particular, when the parents evade nurturing 
them or in defence of their rights and interests. 


Article 32. Trusteeship 
1. Trusteeship shall be established over youths, and also over 


citizens deemed by a court to lack dispositive legal capacity as a 
consequence of mental disturbance. 


2. Trustees shall be representatives of the wards by virtue of a 
law and conclude all necessary transactions in their name and in 
their interests. 


Article 33. Guardianship 


1. Guardianship shall be established over minors from 
fourteen to eighteen years of age, and also over citizens limited 
in dispositive legal capacity by a court as a consequence of 
abusing alcoholic beverages or narcotic means. 

2. Guardians shall give consent to the conclusion of those 
transactions which citizens under guardianship do not have the 
right to conclude autonomously. 

Guardians shall render assistance to wards in the effectuation by 
them of their rights and the performance of duties, and also 
protect them against abuses on the part of third persons. 
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Article 47. Registration of Acts of Civil Status 


l. The following acts of civil status shall be subject to 


registration: 


(1) birth; 

(2) conclusion of marriage; 
(3) dissolution of marriage; 
(4) adoption; 

(5) establishment of paternity, 
(6) change of name; 

(7) death of a citizen. 


2. Acts of civil status shall be registered by agencies for the 
registry of acts of civil status by means of making respective 
entries in the book for the registration of acts of civil status 
(documentary books) and the issuance to citizens of certificates 
on the basis of these entries. 


3. The correction and the changing of entries of acts of civil 
status shall be done by the agency for the registry of acts of civil 
status when there are sufficient grounds and the absence of a 
dispute between interested persons. 


When there is a dispute between interested persons, or the 
refusal of an agency for the registry of acts of civil status to 
correct or change an entry, the dispute shall be settled by a 
court. 


The annulment and restoration of entries of acts of civil status 
shall be done by the agency for the registry of acts of civil status 
on the basis of the decision of a court. 


4. Agencies effectuating the registration of acts of civil status, 
the procedure for the registration of these acts, the procedure for 
the change, restoration, and annulment of entries of acts of civil 
status, the forms of the documentary books and certificates, and 
also the procedure and periods for keeping the documentary 
books, shall be determined by a law on acts of civil status. 


ee 


Appendix — 100 - Solomon Islands 377 


Section IL Right of Ownership and Other Rights to Things 
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Chapter 16. Common Ownership 
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Article 256. Common Ownership of Spouses 


l. Property acquired by spouses during marriage shall be their 
joint ownership unless another regime for this property has been 
established by a contract between them. 


2. The property which belonged to each of the spouses before 
entering into marriage, and also received by one of the spouses 
during marriage as a gift or by way of inheritance, shall be his 
ownership. 


Things of individual use (clothing, footwear, and others), except 
for jewellery and other articles of embellishment, although 
acquired during the marriage at the expense of the common 
assets of the spouses, shall be deemed to be the ownership of 
that spouse who used them. 


The property of each spouse may be deemed to be their joint 
ownership if it is established that during the marriage 
investments were made at the expense of the common property 
of the spouses or the personal property of the other spouse which 
significantly increased the value of this property (capital repair, 
reconstruction, re-equipping, and others). The present rule shall 
not apply if a contract between the spouses has provided 
otherwise. 


3. Execution may be levied with regard to the obligations of 
one spouse on property in his ownership, and also on his 
particrpatory share in the common property of the spouses which 
would have been due to him in the event this property is 
separated. 


4. The rules for determining the participatory shares of 
mince Pic snl he ao aa Mu irs 
thereof and the procedure for such separation shall 
established by legislation on marriage and the family. 


1995-2000. 


Programme 1995-2000, Honiara, Solomon Islands, Solomon 
Islands Government, 1995, 121 p.) 


The Solomon Islands has one of the highest rates of population 
growth in the world. Leaders from all sectors (government and 


non-government) are aware that rapid population growth will 
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After the 1986 Census showed high growth and fertility rates, 
national concern for population increased leading to the adop-ion 
of a National Population Policy in 1988. Although scme 
achievements were made, the National Population Policy was 
not fully operationalized. The National Population Council was 
authorized but never convened. In 1993, the SIG-MHMS 
requested and received technical assistance fram the ADE to 
design a Population and Development Programme and Protect 
Proposal This document is the Population and Development 
Programme of the Solomon Islands. Part One describes the 
current status of population, family health and developmen: in 
the Solomon Islands. Part Two examines the problems resalung 
from this current status. Part Three provides a vision of the 
future and strategies for achieving better multi-sectoral planring 
and coordination, and community-based family health services. 
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Part Three. 4 Population and Development Programme to 
Solve These Problems 


The scope of the PDP includes two major components: multi- 
sectoral coordination and planning, and population and 
development sectors. Multi-sectoral planning is directed by the 
governmental sectors. Health, education, women’s azirs, 
agriculture and forestry, and conservation and environment 
comprise the five sectors coordinated by the National Population 
Council The following figure shows the multi-sectoral level 
and five sectors. This PDP design describes both the miti- 
sectoral coordination and planning level, and the family health 
sector. The other four sectors will be fully examined and 
designed in later assessments. Family health includes three 
service groups: family planning, MCH and adolescent health 


This section describes the vision of the future, basic principles 
and approaches of the PDP, macro-level coordination and 
planning, the family health programme, management stpport 
systems and resources. 


3.1 Vision of the Future 
3.1.1 Broad Goals 


Prior to undertaking the planning of the details of any 
programme, it is necessary to have a goal, a general direcion 
towards which the programme should be striving. Such a goal 
might be expressed in different ways and at different levels of 
specificity, although it is preferable to be as clear as possible. 
Extremely general goals, such as “the betterment of the people” 


are usually too vague to be helpful. 


Past expressions of the Solomon Islands’ goals are very relevant. 
According to the 1988 Population Policy, the goal was: 


“To promote and maintain a population growth rate that the 
country can accommodate economically while at the same tme 
improve the quality of life." 


The National Health Plan 1990-94 includes as two of its nine 
basic policies: 


“The concept of good family health and social welfare will be 
promoted and strengthened. Health education with community 
participation and involvement will be further strengthened to 
motivate people to understand health and hygiene and practice 
behaviour for maintenance of health and prevention of illness." 


Finally, at the workshop on Strategic Planning for the Solomon 
Islands Population Programme, in November 1994, a Mission 
Statement was developed: 


“The National Population Programme of the Solomon Islands 
aims to improve quality of life of the entire population by 
reducing rapid population growth and high fertility through the 
dissemination of information on population issues and the 
provision of related services." 


Subsequent quantitative goals were then developed for various 
aspects of life: awareness of population as an issue, 
contraceptive prevalence, infant mortality, maternal mortality, 
population growth, out-of-wedlock pregnancies and births, adult 
literacy, age of first marriage, knowledge of family planning, 
and school enrollment. 


These expressions of the hoped-for future of the Solomon 
Islands are all desirable and were used to guide the planning and 
will be used to guide the implementation of the Population and 
development Programme. 


3.1.2. Narrower Goals 


Beyond the general goals, it is also helpful to develop somewhat 
narrower goals at a level of specificity closer to programme 
objectives. There are currently two primary elements of the 
Population and Development Programme being developed — one 
for overall planning, coordination, and policy-settmg, the other 
for family health, eventually, other sectoral plans will also be 
developed to complement the initial emphasis within the health 
sector, but they have not been considered at this time. 


More specific goals for the first two elements of the Population 
and Development Programme, that guided the development of 
its content and structures, were important. Basically, these 
answer the question: Where is all this leading? To help answer 
this question as realistically as possible, a relatively brief, ten- 
year time frame was adopted. Thus, the hoped-for situation in 
the year 2005 — the vision for the medium-term future — will be 
described. 


3.1.2.1 Overall Planning, Coordination, and Policy-Setting 
Goals for the National Population Council and its associate 


bodies at national and provincial level may be expressed as 
follows: 


e All sectors — government, church, NGO, and the 
community — work together for the common good of the 
people of the Solomon Islands. 

e Central plans and strategies are designed to support field 
activities. Field activities are planned and implemented to 
support the achievement of national policies. 

* The policies developed by the central level are appropriate 
to the needs of the country. 


3.1.2.2 Family Health 


The single most important characteristic of the future of the 
Family Health Programme is that it will become much more 
community-based, with community members playing active roles 
in planning and assessing tbeir family health situation, as well 
as implementing activities. 


Increased community participation will have several 
characteristics. Specific elements that are expected to develop 
as the mam thrusts of the programme during the next ten years — 
and which served as broad goals in developing the plans for 
1995-2000 — are: 


e VHC members will be very knowledgeable and active. 

e Larger numbers of villagers will be knowledgeable and 
active. 

e The Satellite Clinic will be planned and managed by FHCs, 
with them doing some of the tasks such as weighing of 
children, while the RN/NA plays a supporting role, only 
performing technical tasks the villagers cannot do. 

e FHCs also will play major roles in the school programme, 
home-visiting, and record keeping — taking over from the 
RN/NA responsibility for as much of this as possible. 

e The same community-based structure will also be applied 
to other health problems as well as other developmental 
problems. 


3.1.2.3. Future Contraceptive Use 


One goal of the PDP is to reduce the TFR from 6.1 in 1986 [to 
5 23 in 1996, to 4.37 in 2006, and] to 3.5 in 2016. For this goal 
to be met, the country should achieve a TFR of 5.2 by the year 
2000. This section describes the number of contraceptors by 
method required during the period, 1995-2000. 


If the population and family health effort were achieving its 
objective, TFR should already be approximately 5.4. Because 
the CPR still remains at a level of only 8.9%, a more 
conservative estimate of 5.8 is made for 1995 than is projected 
above based on the PDP’s goal. 


During the five year period (1995-2000), the number of WCBA 
will increase by 17% (from 83,000 to 97,200). As the TFR 
decreases from 5.8 to 5.2, the CPR must rise from 
approximately 9 percent to 18 percent. Injectables are still 
projected to be the most popular method followed by T.L. and 
oral pills. 
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The number of current contracepting couples per year is 
expected to increase from only 7,463 in 1995 to 17,318 in the 
year 2000. Thus, the population and family health effort will 
require a major effort to increase CPR by 132 percent over the 
next five years. 


3.2 Basic Principles and Approaches 


There is more than one way of developing a programme to solve 
the mary problems identified in Part Two. For example, one 
might envision addressing many of these problems either 
through a “supply-oriented” approach (of focusing all efforts and 
resources on improving the quantity and quality of the health 
care facilities and personnel, then waiting for more patients to 
come), or through a “demand-oriented” approach (of focusing 
efforts and resources on helping villagers to better understand 

their health and health care situation, then them to 
make better use of their own knowledge and abilities and of the 
resources of the existing health care facilities). Ideally, it might 
be desirable to have some a priori set of guidelines to help 
determine the most appropriate choice on such issues, but the 
reality is that they are usually too contextually-specific to fit any 
world “standards.” Instead, planning and decisions can and 
should be made within a consistent basic framework that is 
relevant and most appropriate for a given national situation 


Based upon the social, cultural, economic, political, legal, 
geographic, environmental, and administrative realities of the 
Solomon Islands, the following basic principles and pragmatic 
approaches have been applied in thinking about and planning 
the Population and Development Programme. 


3.2.1 Principles 


No programme can succeed without political commitment from 
top to bottom. The leaders of fhe Solomon Islands — from all 
sectors — must be convinced of the need to improve population 
and family health before any programme can begin to be 
effective. 


Have general goals, a "vision," towards which all programme 
elements are aimed. A PDP is more likely to help the people 
and the nation if it is headed in the general direction of a better 
future for all people. Some of the primary elements of such a 
vision should be identified, to serve as a guide for the direction 
of all fundamental programme strategies. 


A National Population and Development Programme should be 
comprehensive and broad based and include multi-sectoral 
strategies. It should use a multi-sectoral strategy to link 
development objectives and involve all sectors — government, 
church, NGO, and community. 


View the PDP as a national programme, not as a government 
programme. Past efforts to improve population and family 
healh in the Solomon Islands have been undertaken by 
government agencies, by church groups, and by non-government 
organisations. Often, each knew little or nothing of what the 
others were doing. To be effective, the PDP must be viewed by 
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all as a total national effort, involving all institutions of society, 


Collaboration between government and non-government sectors 
should be for mutual benefit, not to subordinate one to the other. 
Although the government may take the initial lead in organising 
and structuring the forms of collaboration, it will not succeed 
unless every agency involved sees the relationship as beneficial. 
An atmosphere of “each helping other" must prevail, with each 
agency understanding what others are doing, looking for ways it 
may assist others, and looking for assistance from others. It 
should be viewed by all as a relationship among equals. 


Strengthen the many good elements of existing projects and 
programmes, do not try to make change for the sake of change. 


what is needed and the existing efforts, then seek to fill these 
gaps. 


Place extremely major emphasis on supervision for all elements 
of any programme. There are numerous examples, in many 
sectors, in the Solomon Islands and everywhere else, of good 
starts that falter because of lack of follow-up. In planning any 
strategy or activity for population and family health, 
considerable thought and resources should go into the planning 
of the supervision mechanisms to ensure that the strategy or 
activity succeeds. 


Build upon existing cultural factors. Although several aspects of 
the various cultures of the Solomon Islands may constrain the 
development of improved family health and other population 
efforts, there is much more about the culture that is positive, that 
can contribute to a programme’s success. Most basic of these 
factors are the strong communities and the strong influence of 
the church on people’s lives. 


Related to the existing cultural factors are the formal and 
informal organisations through which people work together. 
These are primarily associated with the churches to which they 
belong. They should be used by any national programme. 


Include women’s concerns in the national development planning 
objectives and strategies. The goal is to improve the status of 
women and empower them with knowledge, skills and self- 
confidence through improvements in political, social, economic 
and health status. 


Strengthen education and encouragement to action. By the 
nature of the topic, most of the decisions and actions to improve 
any aspect of family health are made at [the] individual and 
family level, not in clinics or offices. Therefore, the education 
of these “decision-makers,” coupled with motivation to make 


decisions that will improve their own lives, should be a major 
element of the programme’s effort. 


The most important health workers are mothers, not doctors or 
nurses, and the most important health institutions are homes, not 
hospitals or clinics. 


Plan from the start for the programme to be financially 
sustainable. Most major inputs should either be one-time or 
short-term, with any continuing costs kept to a minimum. 
Perhaps the single moet important implication of this principle 
is that church and NGO standards for paying people — or not 
paying people — for attendance at meetings, workshops, and 
trainmg programmes should apply, not government standards. 
The payment of "sitting allowances" is inimical to the 
fundamental idea of a programme designed to help people help 
themselves. 


The relationships between government and non-government 
agencies should be on an egalitarian basis. For any aspect of the 
programme, some institutions will have more to contribute than 
others. But all need to view themselves as participating in a 
common effort, for the good of the people. 


Elements of the programme should be decentralized, with an 


resources available at central level are much greater than those 
at provincial, area, and village levels. Nevertheless, for many 
elements of the programme, local people have a far better 
understanding of what may or may not succeed than the national 
planners. As much as possible — and on an ever-increasing 
basis — the central level should ensure that decisions are made 
at lower levels. 


Phase programme activities to allow the people involved to learn 
and improve their ability to implement succeeding phases, and 
to permit the programme itself to build upon earlier successes 
and failures. Any plan for social change that lays down a long- 


upon an understanding of the elements, and of the successes and 
failures, of the earlier phases. 


3.2.2 Approaches 


Beyond these basic principles, a series of narrower and more 
detailed strategies and approaches also guided the planning of 
the PDP: 


3.2.2.1 General 


National and provincial initiatives are needed to create better 
understanding of and commitment to population, family health, 
environmental and development issues. Future NPC and PPC 
members wil work together, share resources and integrate 
population and development planning efforts. 


am, 


Be flexible: The ideas upon which the PDP programme and 
activities are based should never be considered final; use an OR 
mentality and approach. A practical application of the principle 
of the “learning” approach, of phasing strategies and activities is 
to build in an extensive operations research element. All 
programme implementers should always be thinking of ways of 
cies ee UE And this should be coupled with 
rapid research studies that feed knowledge about programme 
outputs and impact to managers who react quickly to institute 
improvements. i 


Ensure budgetary allocations for social sectors to support an 
expanded population effort. Focus development efforts on the 
most vulnerable social and economic groups, largely in the rural 
areas. 


Place major emphasis on obtaining and sustaining the 
commitment of political, religious, and other community leaders 
to the goals and strategies of the PDP. For population, family 
health and environmental efforts to succeed, they must be 
perceived favourably by the leaders of society. Considerable 
stress should be placed on ensuring their understanding and 
active support. 


Make extra efforts to mobilize women. Women tend to be more 
effective than men in many areas, including the promotion of 
family health and education. They should hold important roles, 
including leadership roles, in all elements of the programme. 


3.2.2.2 Family health sector 


Increase emphasis on preventive and promotive services. By far, 
the bulk of the services currently provided by the health system 
are curative. Although these are necessary, much greater 
emphasis should be placed on promoting better family health 
and preventing illness. 


Increase use of health education m and out of clinics. Closely 
related to this is the need to devote more time and resources to 
health education. 


Coordination efforts should exist at all levels. Parallel and 
supporting arrangements for coordination need to be developed 
at central, provincial, area, health facility, and village levels. 


Coordination structures should be flexible. The coordination 
mechanisms need to be sufficiently flexible to enable the most 
appropriate individuals to be actively involved in the planning 
for the achievement of each objective. Rigid structures, related 
to bureaucratic niceties rather than to programme 
accomplishments, should be avoided. 


Coordinate private and public sector family health education and 
services so as to share resources and improve service coverage 
and efficiency. It should become standard procedure for all 
family health projects to use each other’s materials, to modify 
each other’s materials to fit the values being promoted by each, 
to borrow each other's personnel (for services, education, and 
training), to request each other to provide services in hard-to- 
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reach situations, and to use financial resources available to the 
government. 


Work with and through local religious groups and their leaders, 
and other community organisations and their leaders to increase 
community participation. A pene participation strategy 


Strengthen mechanisms by which the community takes 
respansibility for population and development. Existing and 
potential structures through which a community understands and 
acts upon its family health situation - such as VHCs and church 
organisations - are core elements of any long-term self-reliant 
strategy. Considerable effort should be made to help their 
members to develop and sustain their abilities to assume such 
responsibilities and to perform them effectively. 


Mobilize all community resources and channels: 

public and private sectors, etc. If an individual learns the same 
content several different times, in different ways, from different 
sources, the learning is likely to be far greater than if he or she 
only is exposed once. Therefore, in every village, the 
programme needs to search for several complementary ways of 
promoting family health, as many channels as possible should be 
used. 


Encourage community health efforts to become ever more self- 
reliant. At the beginning of the programme, it is reasonable for 
[the] initiative to be taken by government and non-government 

ies. However, strategies should be developed that shift 
[the] initiative as rapidly as possible to communities. 


The programme should not be uniform. Because of the great 
variety of villages within the Solomon Islands, no single 
approach can succeed everywhere. The programme needs to be 
able to understand each village's situation, then make use of 
whatever resources that village has, both actual and potential. 


Have community volunteers teach population and family health 
and serve as a link between the community and paid MHMS 
health workers. To supplement the visits to villages by doctors, 
nurses, and nurse aides, a community volunteer system should 
be developed, in part to share information and ideas on 
population and family health directly with their neighbours and 
in part to serve as a link between the community and paid 
MHMS health workers. 


Develop and print materials before any field activities begin. 
Visual aids for training, educating, and motivating, plus forms 
and other materials for an information system, should be ready 
before introducing any new effort at field level. Many village- 
level projects falter because a good start is followed by a long 
gap while waiting for appropriate materials to be prepared. 
Major emphasis should be placed on the development and 
dissemination of good quality visual aids for various purposes. 
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Develop a supervision system before field activities begin. The 
same applies to all elements of a supervision system — p:a-ing 
of supervisors, development of guidelines, development of 
checklists, etc. 


Provide whatever transportation facilities are needed to ensure 
that their lack is not a constraint and cannot be used as an 
excuse to avoid supervision. Worldwide, there is a tendency for 
supervisors to avoid the needed quantity of supervision. The 
system should at least be able to provide the transporation 
requirements, so that their absence cannot be cited as a reeson 


Develop separate but parallel strategies targeted on adolescents. 
For much of the content of family health, the ideas that need to 
be taught to teenagers and young adults are the same es the 


also are likely to be different channels that would be more 
effective at reaching this audience. 


Identify and target any high-risk populations. Any family health 
programme needs to recognize that some individuals require 
greater attention than others, primarily because their rak of 
illness or other health problems is greater than others. Fer this 
reason, special efforts are needed to reach pregnant wemen, 


Strengthen linkages between the medical care provided. by 
hospitalg/clinics and the community-based family health 
activities. The quantity of out-of-clinic services by health 
providers needs to be increased substantially, partly to paovide 
clinical services and education closer to people's homes, but 
also to enable the health care specialists to learn abou: and 
assist community-based efforts to improve family health. 


For contraceptive methods, offer a “cafeteria” approach As 
many different contraceptive methods should be offersc to 
people as is feasible (including the ^O" method), combinec with 
counseling to assist each couple to make an informed cacice. 
Efforts should be made to expand the range of contrace>tives 
that are available. 


Improve people's access to basic health services and education. 
"Access" has different meanings people's proximity © the 
nearest health care facility and the availability of approonate 
personnel at that facility are the most obvious elements. But 
this also refers to cultural (including linguistic) access: -t is 
important for people to learn family health ideas m a way that is 
meaningful to them; this is often a problem when villagers-try to 
learn something from highly-educated doctors or nurses who 
don't speak their “language.” 


Reach family members with basic health informatior and 
services within their own households. Currently, most family 
healtt ur ul eet a ided inside the conics 
some are also provided in central village locations. These 
approaches need to be supplemented by provision of education, 
and some services, directly in people's homes. This setürg is 


one where the villager is more comfortable, and is therefore one 
where he or she (or he and she) are better able to address some 
of the more sensitive aspects of family health. 


3.2.2.3 Other sectors 


To ensure that other sectors develop effective approaches, a 
project design is suggested for these sectors similar in scope to 
the Family Health Programme. Suggested approaches might 


from the first entry into primary school, and provide equal 
number of facilities for females and males. Encourage and 
implement innovative non-formal educational methods to reach 
all sectors of society. Increase health, population, environ- 
mental, family life issues in the curricula of primary and 
secondary schools, and vocational and training schools. 


Labour force: The labour force approach must absorb large 
numbers of young people into the labour market and improve 
skill among the economically active. Thus, provide special 
expand vocational education among poat-primary youth. 
Encourage farm and non-farm employment opportunities by 
supporting investment in the informal sector through [the] 
cooperation of Ministries involved in production and the 
Ministry of Commerce, Employment and Trade. 


Environment: Environmental and population issues are 
closely related and the approach should be integrated. The 
environmental approach should support sustainable use of forest 
resources through reforestation programmes, promotion of eco- 
timber industries, protection of landowners’ rights and 
environmental impact assessment studies. Undertake awareness 
programmes to inform the public about the utilization and 
management of resources in a sustainable manner. Include 
environmental issues in IEC messages aimed at improving 
family health and the quality of life. 


3.3 Multi-Sectoral Planning, Coordination and Policy 
Setting 


The 1988 Population Policy sought to promote multi-sectoral 
planning and cooperation among all sectors, and increase the 
awareness of leaders and the public regarding population issues. 
The establishment of the National Population Council is an 
important step in achieving the 1988 Population Policy 
objectives. The NPC will assume responsibility for coordinating 
planning across public and private sectors, while creating 
support for population activities and policies. Section 3.3 
presents a description of multi-sectoral planning components: 
the National Population Council and its working bodies (NPC 
Working Group and NPC Secretariat) and the Provincial 
Population Committees. 


3.3.1 The National Population Council 


The National Population Council represents all sectors 
concerned with population issues and consists of a main Council 
body, a permanent Working Group and a Secretariat. 


Responsibilities of the NPC: The NPC is primarily a 
coordinating body for population related issues. Its duties 
include: 


e Express national commitment to the solution of population 
and family health problems 

e Coordinate planning of public and private sectors for 
population and family health 

e Formulate national population goals and strategies 

e Monitor population activities and achievements in public 
and private sectors 


e Secure budgetary commitments from public sector agencies 
and donors to support population activities 


Membership in the NPC: Members are drawn from all 
government and non-government sectors concerned and working 
with population, family health, education, agriculture and 
environment. These are: 


e SIG: MHMS, MOET, MOAF, MOSYWAR, MOF, 
MOFEC and MONPD 

e NGOs: SIDT, SIPPA, SICA, and DSE 

e Religious groups: United Church, Roman Catholic, SSEC, 
SDA and COM 

e Up to five selected activists and leaders concerned about 
population issues, such as parliament members, local 
government leaders, other community leaders, media 
people, etc. 


The PS from each public agency and the head of each religious 
group or NGO will be a council member. 


Leadership of the NPC: The Chairman of the NPC is the 
Minister of the MONPD who, in turn, reports to the Prime 
Minister and the Cabinet. 


Meetings of the NPC: The full membership of the NPC will 
meet twice yearly, in January and July. The bi-annual meetings 
will assess the progress of population, family health and 
development activities to date, address policy and coordinated 
and plan modifications of the programme for the next period. If 
desired, the NPC may identify a Steering Committee to act for 
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3.6 Other Sectoral Plans 


Chapters 3.4 and 3.5 have described in detail the Family Health 
Programme to be developed as part of the overall Population and 
Development Programme. As noted in Chapters 1.4 and 3.3, 
other sectoral plans, roughly equivalent in extent of detail, will 
also need to be prepared. A primary consideration in the 
development of all these plans should be the coordination of 
government activities with those of church groups and other non- 
government organisations, to make them truly national 


Education: Education enables people, especially females, to 
have a marked impact on improving family health status and 
productivity: 


e Give priority to providing educational opportunities for all 
School age children through collaboration between 
government, churches, NGOs, communities and donors. 

e Achieve by 2010 100 percent enrollment in primary 
education, 50 percent of the 14-16 age group in lower 
secondary school, and 20 percent enrollment of the 17-19 
year group enrollment in upper secondary school. 

e Increase teacher training activities and collaboration with 
other sectors. Gender balance will be addressed from entry 
into primary school. More resources need to be allocated to 
provide an equal number of appropriate facilities for 
females as there are for males. 

e Encourage more mmovative and appropriate education 
methods implemented apart from the formal systems to 
ensure that appropriate messages are given at all levels of 
society. 

e Give high priority to resource allocation for capital and 
recurrent expenditure items. 


Youth and women: 


° ee eee 
women's concerns into national development planning 
processes. A strategy and programme of action should be 
developed as soon as possible to achieve the policy’s 
objectives. 

e Improve the status of women and empower them with 
knowledge, skills and self-confidence mainly through 
education and improvement in their political, social, 
economic and health status. 

e Formulate a National Policy on Youth and a Plan of action 
for youth developed and implemented by SIG, NGOs and 
churches. This entails programmes which assist young 
people in their emotional, physical and social development 
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e as they prepare for adulthood, employment, marriaze and 
parenthood. 


Environment sector: 


e Implement the National Environment and Management 
Strategy (NEMS) as soon as possible and the Environment 
Bill tabled by Parliament in 1995. 

e Revise the Forestry Act and Comprehensive Act taking into 
account: 1) the need for reforestation programmes as a 
precondition for the issue of licenses, 2) the recognition 
and promotion of eco-timber industries, 3) the protection 
of landowners’ rights, and 4) the need for environmental 

impact assessment studies to be undertaken. 

e Undertake educational awareness programmes to in-orm 
the public about the need to utilise and manage resources in 
a sustainable manner. 


Economy and employment: 


e Generate higher savings and investment in order to induce 
a rate of economic that exceeds the rate of 
growth. Distribute the benefits to the nost 


implementation of the National Population and 
Development Policy. 

e Recognising that a large percentage of the labour force 
lacks skills for entry into the formal labour force, previde 
skill training that is useful for rural development act:vities. 
This training should be given to post primary children as a 
basis for vocational education. 

e Increase productive farm and non-farm employment 
opportunities. SIG should facilitate foreign and <ocal 
enterprises by aggressively supporting efforts ty the 
Ministry of Employment and Trade [to]: 1) encourage 
investment in the informal sector, and 2) facilitate the 
establishment of small-scale activities through close 
cooperation of SIG ministries involved in production 
sectors and the Ministry of Commerce, Employment and 
Trade. 


In developing the various sectoral plans, these recommendations 
should be of primary consideration. 


**»* 


SOUTH AFRICA. Act of 25 January 1994 to introduce a new 
Constitution for the Republic of South Africa and to provide for 
matters incidental thereto. (Republic of South Arica 
Government Gazette, Vol. 343, No. 15466, 28 January 1994. pp. 
1-226.) 


Act 


To introduce a new Constitution for the Republic of South 
Africa and to provide for matters incidental thereto. 


Preamble 
In humble submission to Almighty God, 
We, the people of South Africa declare that — 


Whereas there is a need to create a new order m which all South 
Africans will be entitled to a common South African citizenship 
in & sovereign and democratic constitutional state in which there 
is equality between men and women and people of all races so 
that all citizens shall be able to enjoy and exercise their 
fundamental rights and freedoms, 


And whereas in order to secure the achievement of this goal, 
elected representatives of all the people of South Africa should 
be mandated to adopt a new Constitution in accordance with a 
solemn pact recorded as Constitutional Principles, 


And whereas it is necessary for such purposes that provision 
should be made for the promotion of national unity and the 
restructuring and continued governance of South Africa while an 
elected Constitutional Assembly draws up a final Constitution; 


Now therefore the following provisions are adopted as the 
Constitution of the Republic of South Africa; 


Chapter 1. Constituent and Formal Provisions 


* es 


Supremacy of the Constitution 


4. (1) This Constitution shall be the supreme law of the 
Republic and any law or act inconsistent with its provisions 
shall, unless otherwise provided expressly or by 
implication in this Constitution, be of no force and effect to the 
extent of the inconsistency. 


(2) This Constitution shall bind all legislative, executive and 
judicial organs of state at all levels of government. 


Chapter 2. Citizenship and Franchise 

Citizenship 

5. (1) There shall be a South African citizenship. 

(2) South African citizenship and the acquisition, loss and 
restoration of South African citizenship shall, subject to section 
20 read with section 33(1) be regulated by an Act of 
Parliament. 


(3) Every person who is a South African citizen shall, subject 
to this Constitution, be entitled to enjoy all rights, privileges and 


benefits of South African citizenship, and shall be subjzct to all 
duties, obligations and responsibilities of South African 
citizenship as are accorded or imposed upon him or her in terms 
of this Constitution or an Act of Parliament. 


Chapter 3. Fundamental Rights 
Application 


7. (1) This Chapter shall bind all legislative and executive 
organs of state at all levels of government. 


(2) This Chapter shall apply to all law in force and all 
administrative decisions taken and acts performed during the 
period of operation of this Constitution. 


(3) Juristic persons shall be entitled to the rights con ained in 
this Chapter where, and to the extent that, the nature of the 
rights permits. 


(4) (a) When an infringement of or threat to any right 
entrenched in this Chapter is alleged, any person refer-ed to in 
peragraph (b) shall be entitled to apply to a competent court of 
law for appropriate relief, which may include a declaration of 
rights. 

(b) The relief referred to in paragraph (a) may be sought by — 


(i) a person acting in his or her own interest; 

(ii) an association acting in the interest of its members, 

(iii) a person acting on behalf of another person who is not in a 
position to seek such relief in his or her own name; 

(iv) a person acting as a member of or in the interest of a group 
or class of persons, or 

(v) a person acting in the public interest. 


Equality 


8. (1) Every person shall have the right to equality before the 
law and to equal protection of the law. 


(2) No person shall be unfairly discriminated against, directly 
or indirectly, and without derogating from the generality of this 
provision, on one or more of the following grounds in perticular. 
race, gender, sex, ethnic or social origin, colour, sexual 


orientation, age, disability, religion, conscience, belief culture. 


or language. 


(3) (a) This section shall not preclude measures designed to 
achieve the adequate protection and advancement of persons or 
groups or categories of persons disadvantaged by unfair 

Pd EE EC aia eU 
of all rights and freedoms. 


(b) Every person or community dispossessed of rights in land 
before the commencement of this Constitution under any law 
which would have been inconsistent with subsection (2) had that 
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subsection been in operation at the time of the dispossession, 
shall be entitled to claim restitution of such rights subject to and 
in accordance with sections 121, 122 and 123. 


(4) Prima facie proof of discrimination on any of the grounds 
specified in subsection (2) shall be presumed to be sufficient 
proof of unfair discrimination as contemplated in that 
subsection, until the contrary is established. 


Life 


9. Every person shall have the right to life. 


Human dignity 


10. Every person shall have the right to respect for and 
protection of his or her dignity. 


Freedom and security of the person 


11. (1) Every person shall have the right to freedom and 
security of the person, which shall include the right not to'be 


(2) No person shall be subject to torture of any kind, whether 
physical, mental or emotional, nor shall any person be subject to 
cruel, inhuman or degrading treatment or punishment. 


**9 


Privacy 


13. Every person shall have the right to his or her personal 
privacy, which shall include the right not to be subject to 
searches of his or her person, home or property, the seizure of 
private possessions or the violation of private communications. 


Religion, belief and opinion 


14. (1) Every person shall have the right to freedom of 
conscience, religion, thought, belief and opinion, which shall 
include academic freedom in institutions of higher learning. 


(2) Without derogating from the generality of subsection (1), 
religious observances may be conducted at state or state-aided 
institutions under rules established by an appropriate authority 
for that purpose, provided that such religious observances are 
conducted on an equitable basis and attendance at them is free 
and voluntary. 


(3) Nothing in this Chapter shall preclude legislation 
recognising — 


(a) a system of personal and family law adhered to by persons 
professing a particular religion, and. 


(b) the validity of marriages concluded under a system of 
religious law subject to specified procedures. 
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Freedom of movement 


18. Every person shall have the right to freedom of movzment 


Residence 


19. Every person shall have the right freely to choose his or her 
place of residence anywhere in the national territory. 

Citizens' rights 

20. Every citizen shall have the right to enter, remain m and 


leave the Republic, and no citizen shall without justificat.on be 
deprived of his or her citizenship. 


oe & 


Access to court 


31 sss penon Asti. have thesia ey have Ge 
disputes settled by a court of law or, where appropriate, aacther 
independent and impartial forum. 


Access to information 

23. Every person shall have the right of access ^o all 
information held by the state or any of its organs at any level of 
government in so far as such information is required for the 
exercise or protection of any of his or her rights. 
Administrative justice 

24. Every person shall have the right to — 


(a) lawful administrative action where any of his or her r.ghts 
or interests 1s affected or threatened; 

(b) procedurally fair administrative action where any of his or 
her rights or legitimate expectations is affected or threaten-c; 
(c) be furnished with reasons in writing for admmisrative 
action which affects any of his or her rights or interests unless 
the reasons for such action have been made public; and 

(d) administrative action which is justifiable in relation t» the 
reasons given for it where any of his or her rights is affected or 
threatened. 


* E 


Economic activity 
26. (1) Every person shall have the right freely to engage in 
economic activity and to pursue a livelihood anywhere im the 


(2) Subsection (1) shall not preclude measures designed to 
promote the protection or the improvement of the quality of life, 
economic growth, human development, social justice, basic 
conditions of employment, fair labour practices or equal 
opportunity for all, provided such measures are justifiable in an 
open and democratic society based on freedom and equality. 


Labour relations 


27. (1) Every person shall have the right to fair labour 
practices. 


(2) Workers shall have the right to form and join trade unions, 
and employers shall have the right to form and join employers 
organisations. 


(3) Workers and employers shall have the right to organise and 
bargam collectively. 


(4) Workers shall have the right to strike for the purpose of 
collective bargaining. 


(5) Employers recourse to the lock-out for the purpose of 
collective bargaining shall not be impaired, subject to section 
33(1). 


Property 


28. (1) Every person shall have the right to acquire and hold 
rights m property and, to the extent that the nature of the rights 
permits, to dispose of such rights. 


(2) No deprivation of any rights in property shall be permitted 
otherwise than in accordance with a law. 


(3) Where any rights in property are expropriated pursuant to a 
law referred to in subsection (2), such expropriation shall be 
permissible for public purposes only and shall be subject to the 
payment of agreed compensation or, failing agreement, to the 
payment of such compensation and within such period as may be 
determined by a court of law as just and equitable, taking into 
account all relevant factors, including, in the case of the 
determination of compensation, the use to which the property is 
being put, the history of its acquisition, its market value, the 
value of the investments in it by those affected and the interests 
of those affected. 


Environment 


29. Every person shall have the right to an environment which 
is not detrimental to his or her health or well-being. 


Children 
30. (1) Every child shall have the right — 
(a) toa name and nationality as from birth; 


(b) to parental care; 


(c) to security, basic nutrition and basic health and social 
SEIVICCS, 


(d) not to be subject to neglect or abuse, and 


(e) not to be subject to exploitative labour practices nor to be 
required or permitted to perform work which is hazerdous or 
harmful to his or her education, health or well-being. 

(2) Every child who is in detention shall, in addition to the 
rights which he or she has in terms of section 25, have the right 
to be detained under conditions and to be treated in a manner 
that takes account of his or her age. 


(3) Pox ths pornose df Tin ecetiadva Giuld Ghali: més a perso 
under the age of 18 years and in all matters concerning such 
child his or her best interest shall be paramount. 


nae 
Education 


32. Every person shall have the right — 


(a) to basic education and to equal access to educational 
institutions, 


(b) to instruction in the language of his or ber choice where 
this is reasonably practicable; and 

(c) to establish, where practicable, educational institutions 
based on a common culture, language or religion, provided that 
there shall be no discrimination on the ground of race. 


Limitation 


33. (1) The rights entrenched in this Chapter may be limited 
by law of general application, provided that such limitation — 


(a) shall be permissible only to the extent that it is — 


(i) reasonable; and 
(1) justifiable in an open and democratic society based on 
freedom and equality, and 


(b) shall not negate the essential content of the right in 
question, and provided further that any limitation to — 


(aa) a right entrenched in section 10, 11, 12 14(1), 21, 25 or 
3O(1y(d) or (e) or (2), or 

(bb) a right entrenched in section 15, 16, 17, 18, 23 or 24, in so 
far as such right relates to free and fair political activity, 


shall, in addition to being reasonable as required in paragraph 
(a) (i), also be necessary. 


(2) Save as provided for in subsection (1) or any other 
provision of this Constitution, no law, whether a rule of the 
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common law, customary law or legislation, shall limit any right 
entrenched in this Chapter. 


(3) The entrenchment of the rights in terms of this Chapter 
Shall not be construed as denying the existence of anv other 
rights or freedoms recognised or conferred by common law, 
customary law or legislation to the extent that they are not 


(4) This Chapter shall not preclude measures designed to 
prohibit unfair discrimination by bodies and persons other than 
those bound in terms of section 7(1). 


(5) (a) The provisions of a Jaw in force at the commencement 
of this Constitution promoting fair employment practices, 

orderly and equitable collective berpsining and the ropaltion of 
industrial action shall remain of full force and effect until 
repealed or amended by the legislature. 


(b) If a proposed enactment amending or repealing a law 
referred to in paragraph (a) deals with a matter in respect of 
which the National Manpower Commission, referred to in 
section ZA of the Labour Relations Act, 1956 (Act No. 28 of 
1956), or any other similar body which may replace the 
Commission, is competent in terms of a law then in force to 
consider and make recommendations, such proposed enactment 
shall not be introduced in Parliament unless the said 
Commission or such other body has been given an opportunity to 
consider the proposed enactment and to make recommendations 
with regard thereto. 


Interpretation 


35. (1) In interpreting the provisions of this Chapter a court of 
law shall promote the values which underlie an open and 
democratic society based on freedom and equality and shall, 
where applicable, have regard to public international law 
applicable to the protection of the nights entrenched in this 
Chapter, and may have regard to comparable foreign case law. 


(2) No law which limits any of the rights entrenched in this 
Chapter, shall be constitutionally invalid solely by reason of the 
fact that the wording used prima facie exceeds the limits 
imposed in this Chapter, provided such a law is reasonably 
capable of a more restricted interpretation which does not 
exceed such limits, in which event such law shall be construed 
as having a meaning in accordance with the said more restricted 


interpretation. 


(3) In the interpretation of any law and the application and 
development of the common law and customary law, a court 
shall have due regard to the spirit, purport and objects of this 
Chapter. 


sos 
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Chapter 7. The Judicial Authority and the Administraticn of 


Justice 
Judicial authority 


96. (1) The judicial authority of the Republic shall vest im the 
courta established by this Constitution and any other law. 


(2) The judiciary shall be independent, impartial and subject 
only to this Constitution and the law. 

(3) No person and no organ of state shall interfere with jidicial 
officers in the performance of their functions. 


thg 


Constitutional Court and its jurisdiction 


98. (1) There shall be a Constitutional Court consisting of a 
President and 10 other judges appointed in terms of section 59. 


(2) The Constitutional Court shall have jurisdiction in the 
Republic as the court of final instance over all matters relating 
to the interpretation, protection and «enforcement of the 
provisions of this Constitution, including — 


(a) any alleged violation or threatened violation of any 
right entrenched in Chapter 3; 
(b) any dispute over the constitutionality of any execuive or 


administrative act or conduct or threatened executive or 
administrative act or conduct of any organ of state; 


(c) any inquiry into the constitutionality of any law, including 
an Act of Parliament, irrespective of whether such law was 
passed or made before. or after the commencement of this 
Constitution; 


(d) ——— aE before 
Parliament or a provincial legislature, subject to subsection (9); 


(e) any dispute of a constitutional nature between orgars of 
state at any level of government, 


() the determmation of questions whether any matter falls 
‘thin its jurisdiction: and 

(g the determination of any other matters as may be enn sted 
to it by this Constitution or any other law. 


(3) The Constitutional Court shall be the only court heving 
jurisdiction over a matter referred to in subsection (Z save 
where otherwise provided in section 101(3) and (6). 


(4) A decision of the Constitutional court shall bind all persons 
and all legislative, executive and judicial organs of state. 


(5) In the event of the Constitutional Court finding that any law 
or any provision thereof is inconsistent with this Constitution, it 


shall declare such law or provision invalid to the extent of its 
inconsistency. Provided that the Constitutional Court may, in 
the interests of justice and good government, require Parliament 
or any other competent authority, within a period specified by 
the Court, to correct the defect in the law or provision, which 
shall then remain in force pending correction or the expiry of the 
period so specified. 


(6) Unless the Constitutional Court in the interests of justice 
and good government orders otherwise, and save to the extent 
that it so orders, the declaration of invalidity of a law or a 
provision thereof — 


(a) existing at the commencement of this Constitution, shall 
not invalidate anything done or permitted in terms thereof before 
the coming into effect of such declaration of invalidity, or 


(b) passed after such commencement, shall validate 
everything done or permitted in terms thereof. 


(7) In the event of the Constitutional Court declaring an 
executive or administrative. act or conduct or threatened 
executive or administrative act or conduct of an organ of state to 
be unconstitutional, it may order the relevant organ of state to 
refrain from such act or conduct, or, subject to such conditions 
and within such time as may be specified by it, to correct such 
act or conduct in accordance with this Constitution. 


(8) The Constitutional Court may in respect of the proceedings 
before it make such order as to costs as it may deem just and 
equitable in the circumstances. 


(9) The Constitutional Court shall exercise jurisdiction in any 
dispute referred to in subsection (2d) only at the request of the 
Speaker of the National Assembly, the President of the Senate or 
the Speaker of a provincial legislature, who shall make such a 
request to the Court upon receipt of a petition by at least one- 
third of all the members of the National Assembly, the Senate or 
such provincial legislature, as the case may be, requiring him or 
her to do so. 
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Sapreme Court 


101.(1) There shall be a Supreme Court of South Africa, 
which shall consist of an Appellate Division and such provincial 
and local divisions, and with such areas of jurisdiction, as may 
be prescribed by law.. 


(2) Subject to this Constitution, the Supreme Court shall have 
the jurisdiction, including the inherent jurisdiction, vested in the 
Supreme Court immediately before the commencement of this 
Constitution, and any further jurisdiction conferred upon it by 
this Constitution or by any law. 


(3) Subject to this Constitution, a provincial or local division of 
the Supreme Court shall, within its area of jurisdiction, have 


jurisdiction in respect of the following additional matters, 
namely — 


(a) any alleged violation or threatened violation of any 
fundamental right entrenched in Chapter 3; 


(b) any dispute over the constitutionality of any executive or 
ive act or conduct or threatened executive or 
administrative act or conduct of any organ of state; 


(c) any inquiry into the constitutionality of any law applicable 
within its area of jurisdiction, other than an Act of Parliament, 
irrespective of whether such law was passed or made before or 
after the commencement of this Constitution; 


(d) any dispute of a constitutional nature between local 
governments or between a local and a provincial government, 


(t) any dispute over the constitutionality of a Bill before a 
provincial legislature, subject to section 98(9), 

0) the determination of questions whether any matter falls 
within its jurisdiction; and 


(g) the determination of any other matters as may be entrusted 
to it by an Act of Parliament. 


(4) For the purposes of exercising its jurisdiction under 
subsection (3), a provincial or local division of the Supreme 
Court shall have the powers of the Constitutional Court m terms 
of section 98(5), (6), (7) (8) and (9) relatmg to the 
interpretation, protection and enforcement of this Constitution. 


(5) The Appellate Division shall have no jurisdiction to 
adjudicate any matter within the jurisdiction of the 
Constitutional Court. 


tg 


Chapter 8. The Public Protector, Human Rights Commission, 
Commission on Gender Issues and Restitution of Land Rights 
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Human Rights Commission 
Establishment and appointments 


115.(1) There shall be a Human Rights Commission, which 
shall consist of a chairperson and 10 members who are fit and 
proper persons, South African citizens and broadly 
representative of the South African community. 


(2) The members of the Commission shall be appointed as 
provided in subsection (3) and vacancies in the Commission 
shall be filled accordingly. 


(3) The President shall, whenever it becomes necessary, 
appoint as a member of the Commission a person — 
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(a) nominated by a joint committee of the Houses of 
Parliament composed of one member of each party represented 
in Parliament and willing to participate in the committee, and 


(b) approved by the National Assembly and the Senate by a 
resolution adopted by a majority of at least 75 per cent of the 
members present and voting at a joint meeting: 


Provided that if any nomination is not approved as required in 
paragraph (b), the joint committee shall nominate another 
person. 


(4) The first members of the Commission after the 
commencement of this Constitution, shall be appointed within 
60 days of the first sitting of the Senate under this Constitution. 


(5) A Chairperson and a Deputy Chairperson of the 
Commission shall as often as it becomes necessary be elected by 
the members of the Commission from among their number. 


Powers and functions 


116. (1) The Commission shall in addition to any powers and 
functions assigned to it by law, be competent and be obliged 
to — 


(a) promote the observance of, respect for and the protection of 
fundamental rights; 


(b) develop an awareness of fundamental rights among all 
people of the Republic; 


(c) make recommendations to organs of state at all levels of 
government where it considers such action advisable for the 
adoption of progressive measures for the promotion of 
fundamental rights within the framework of the law and this 
Constitution, as well as appropriate measures for the further 
observance of such rights; 


(d) undertake such studies for reporting on or relating to 
fundamental rights as it considers advisable in the performance 
of its functions; and 


(e) request any organ of state to supply it with information on 
any legislative or executive measures adopted by it relating to 
fundamental rights. 


(2) If the Commission is of the opinion that any proposed 
legislation might be contrary to Chapter 3 or to norms of 
international human rights law which form part of South African 
law or to other relevant norms of international law, it shall 


immediately report that fact to the relevant legislature. 


(3) The Commission shall be competent to investigate on its 
own initintive or on receipt of a complaint, any alleged violation 
of fundamental rights, and if, after due investigation, the 
Commission is of the opmion that there is substance in any 
complaint made to it, it shall, in so far as it is able to do so, 
assist the complainant and other persons adversely affected 
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thereby, to secure redress, and where it is necessary for that 
purpose to do so, it may arrange for or. provide financial 
assistance to enable proceedings to be taken to a competent 
court for the necessary relief or may direct a complainant to an 
appropriate forum. 

Staff and expenditure 


117. (1) The Commission shall appoint a director, who shall be 
the chief executive officer of the Commission and who shall be 
empowered to appoint staff subject to the approval of the 
Commission and on such terms and conditions of service as may 
be determined by or under an Act of Parliament. 


(2) Expenditure incidental to the exercise and performance of 
the powers and functions of the Commission in terms of this 
Constitution or any other law shall be defrayed from money 
appropriated by Parliament. 

Reports 


118. The Commission shall report to the President at least once 
every year on its activities, and the President shall cause such 
report to be tabled promptly in the National Assembly and the 
Senate. 


Commission on Gender Equality 
Establishment 


119.(1) There shall be a Commission on Gender Equality, 
which shall consist of a chairperson and such number of 
members as may be determined by an Act of Parliament. 


(2) The Commission shall consist of persons who are fit and 
proper for appointment, South African citizens and broadly 
representative of the South African community. 


(3) The object of the Commission zhall be to promote gender 
equality and to advise and to make recommendations to 
Parliament or any other legislature with regard to any laws or 
proposed legislation which affects gender equality and the status 


of women. 


Composition and functioning 


120. The Act of Parliament referred to in section 119 shall 
of the Commission on Gender Issues and for all other matters in 
connection therewith. 


Restitution of Land Rights 
Claims 
121.(1) An Act of Parliament shali provide for matters relating 


to the restitution of land rights, as envisaged in this section and 
in sections 122 and 123. 


(2) A person or & community shall be entitled to claim 
restitution of a right in land from the state if— 


(a) such person or community was dispossessed of such right at 
any time after a date to be fixed by the Act referred to in 
subsection (1); and 


(b) such dispossession was effected under or for the purpose of 
furthering the object of a law which would have been 
inconsistent with the prohibition of racial discrimination 
contained in section 8(2), had that section been in operation at 
the time of such dispossession. 


(3) The date fixed by virtue of subsection (2)/a) shall not be a 
date earlier than 19 June 1913. 


(4) (a) The provisions of this section shall not apply to any 
rights in land expropriated under the Expropriation Act, 1975 
(Act No. 63 of 1975), or any other law i by 
reference that Act, or the provisions of that Act with regard to 
compensation, if just and equitable compensation as 


(b) In this section, "Expropriation Act, 1975" shall include any 
expropriation law repealed by that Act. 


(5) No claim under this section shall be lodged before the 
passing of the Act contemplated in subsection (1). 


(6) Any claims under subsection (2) shall be subject to such 
conditions, limitations and exclusions as may be prescribed by 
such Act, and shall not be justiciable by a court of law unless the 
claim has been dealt with in terms of section 122 by the 
Commission established by that section. 


Commission 


122. (1) The Act contemplated in section 121(1) shall establish 
a Commission on Restitution of Land Rights, which shall be 
competent to — 


(a) investigate the merits of any claims, 

(b) mediate and settle disputes arising from such claims, 

(c) draw up reports on unsettled claims for submission as 
evidence to a court of law and to present any other relevant 
evidence to the court; and 


(d) exercise and perform any such other powers and functions 
as may be provided for in the said Act. 


(2) The procedures to be followed for dealing with claims in 
terms of this section shall be as prescribed by or under the said 
Act. 
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Schedule 4. Constitutional Principles 


L The Constitution of South Africa shall provide for the 
establishment of one sovereign state, a common South African 
citizenship and a democratic system of government committed to 
achieving equality between men and women and people of all 
races, 


IL Everyone shall enjoy all universally accepted fundamental 
rights, freedoms and civil liberties, which shall be provided for 
and protected by entrenched and justiciable provisions in the 
Constitution, which shall be drafted after having given due 
consideration to inter alia tbe fundamental rights contained in 
Chapter 3 of this Constitution. 


IIL The Constitution shall prohibit racial, gender and all other 
forms of discrimination and shall promote racial and gender 
equality and national unity. 


IV. The Constitution shall be the supreme law of the land. It 
shall be binding on all organs of state at all levels of 
government. 


V. The legal system shall ensure the equality of all before the 
law and an equitable legal process. Equality before the law 
includes laws, programmes or activities that have as their object 
the amelioration of the conditions of the disadvantaged, 
including those disadvantaged on the grounds of race, colour or 
gender. 


** 


TAJIKISTAN. Constitution, 6 November 1954. 
(Leninabadskaya Pravda |Khudzhand], 30 November 1994, p. 
l, as translated in Foreign Broadcast Information Service, 19 
December 1994, Document No. FBIS-SOV-94-243, pp. 63-72.) 


Preamble 


We, the people of Tajikistan, as an inseparable part of the world 
community, seeing ourselves responsible and duty bound to past, 
present, and future generations, wishing to ensure the 
sovereignty, development, and perfection of our state, 
recognizing the rights and freedoms of the individual as sacred; 
affirming the equality of rights and friendship of all nationalities 
and peoples of Tajikistan, seeking to build a just society, adopt 
and declare as valid this constitution. 


Chapter One. Fundamentals of the Constitutional Structure 


**5 


Article S. The life, honor, dignity, and other rights of the 
individual are sacred. 


Recognition, observance, and protection of human and civil 
rights and freedoms is the obligation of the state. 
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Article 10. The Constitution of Tajikistan has supreme legal 
authority and its norms have direct application. Laws and other 
legal acts that run counter to the constitution are of no legal 
validity. 


The state and all its bodies, officials, citizens, and their 
associations are duty bound to observe and implement the 
constitution and laws of the republic. 


International legal documents recognized by Tajikistan are a 
constituent part of the legal system of the republic. If republican 
laws do not conform to the recognized international legal 
documents, the norms of the international documents apply. 


International laws and documents recognized by Tajikistan apply 
following official publication. 
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Article 12. The economy of Tajikistan is based on various 
forms of ownership. 


The state will freedom of economic activity, 


entrepreneurship, equality of rights, and the protection of all 
forms of ownership including private ownership. 


Article 13. Land, bowels of the earth, water, airspace, animal 
and vegetable kingdoms, and other natural resources are owned 
by the state, and the state guarantees their effective use in the 
interests of the people. 


Chapter Two. Basic Duties of Individuals and Citizens 


Article 14. The freedoms and rights of individuals and citizens 
are protected by the constitution, the laws of the republic, and 
international documents recognized by Tajikistan. 


In implementing rights and freedoms, limitations in the 
constitution and laws are allowed only to ensure the rights and 
freedoms of others, public order, and to safeguard the 
constitutional structure and the territorial integrity of the 
republic. 

Article 15. A person will be regarded as a citizen of Tajikistan 
if he is a citizen of the Republic of Tajikistan on the day of 
adoption of the constitution. 


Any connection between the citizenship of Tajikistan and the 


citizenship of another state is not recognized, except in cases 
indicated by the law and interstate treaties of Tajikistan. 


The procedure for acquiring and forfeiting citizenship is defined 
by law. 


Article 16. A citizen of Tajikistan outside the country will be 
protected by the state. No citizen of the republic will be 
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extradited to a foreign state. Extradition of a criminal to a 
foreign state will be resolved on the basis of mutual agreement. 
Foreign citizens and stateless persons enjoy tbe rights and 
freedoms and have the responsibilities and duties of citizeas of 
Tajikistan except in cases stipulated by law. 

Tajikistan will offer political asylum to foreign citizens whose 
human rights are violated. 

Article 17. All are equal before the law and the courts. The 
state guarantees the rights and freedoms of every person 
political persuasion, social status, knowledge, and property. 
Men and women have the same rights. 

Article 18. Every person has the right to life. 


No one can be deprived of life except by order of the court for 
the gravest crime. 

The state guarantees the inviolability of a person. No one will 
be subjected to torture, punishment, and inhuman treatmert. It 
is prohibited to subject a person to forced medical or scientific 
experiments. 


k t k 
Article 22. The home of a person is inviolable. 


It is prohibited to enter the home of a person by force and 
deprive a person of a home except in cases prescribed by law. 


Article 24. Every citrzen has the right freely to choose their 
place of residence, to leave the republic, and to return to it. 
Article 25, State bodies, social associations, and officials are 
obliged to ensure that every person has the opportunity to seck 
and see documents affecting their rights and interests except in 
cases prescribed by the law. 
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Article 27. Every citizen has the right to take part in political 
life and state administration directly or via their representatives. 


Citizens have equal rights to state service. 


Every citizen has the right to elect and be elected from the ege of 
18. 
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Article 32. Every person has the right to ownership and 
inherit 


No one is permitted to suspend and limit the individual's right to 
ownership. The property of an individual is taken away only on 
the basis of the law, with the consent of the owner and to meet 
the requirements of the state and society, and with the state 
paying full compensation. 

Any material and spiritual damage inflicted on an individual as 
a result of illegal actions by state bodies, social associations, or 
individuals will be compensated in accordance with the law. 


Article 33. The state protects the family as the basis of 
society. 


Every person has the right to form a family. Men and women 
who have reached the age of marriage have the right freely to 
mary without any hindrance. In marriage and in divorce, 
husband and wife have equal rights. Polygamy is prohibited. 
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Parents are responsible for the upbringing of children, and adult 
children of working age are responsible for care and provision of 
parents. 


The state cares for the protection, upbringing, and education of 
orphaned children. 


Article 35. Every person has the right to work, to choose their 
profession or job, and to have work protection. Wages for work 
cannot be less than the minimum wage. 


shall be paid for the same work. 


Forced labor is not permitted, except in cases defined by law. 


Using women and child labor is prohibited in heavy and 
underground works and in harmful conditions. 


Article 36. Every person has the right to housing. This right is 
ensured by means of construction of state, public, cooperative 
and private housing. 
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Article 38. Every person has the right to health care. This 
right is ensured by providing free medical assistance in state 
medical establishments and by measures aimed at protecting 
environment, development mass sport, physical traming, and 
tourism. 


Other types of medical assistance one can receive are defined by 
law. 


Article 39. Every person is guaranteed social security in old 
age, in the event of sickness and disability, loss of ability to 
work, or loss of a guardian or other instances prescribed by law. 
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Article 41. Every person has the right to education. The basic 
general education is compulsory. The state guarantees access to 
free general, vocational, and according to abilities based on 
d eee 
State educational establishments 


Other forms of acquiring education are defined by law. 


Article 42. On the territory of Tajikistan every person is 
obliged to observe the constitution and the laws and to recognize 


the rights, freedoms, dignity, and honor of others. 
Ignorance of the law is no defense. 
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Article 47. During a state of emergency the rights and 
freedoms stipulated in Articles 16, 17, 18, 19, 20, 22, 25, and 28 
of the constitution are not limited. 


$ +t 
Chapter Eight. The Court 


Article 83. The judicial power is independent and protects the 
rights and freedom ‘of a person, the state's interests, 
atiis and etabi legality, and justi 


oe 


Article 89. The Constitutional Court consists of seven judges, 
one of whom is a representative of the Gornyy Badakhshan 
Autonomous Oblast. 


Citizens who have attamed the age of 30 and are no older than 
60 and who have 10 years' experience in the legal profession 
may be judges of the Constitutional Court. 


The powers of the Constitutional Court are; 


l. To determine the conformity of laws and legal documents 
of the Supreme Assembly, the president, government, Supreme 
Court, Supreme Economic Court, and other state and social 
authorities, as well as agreements that have not entered into 
force in Tajikistan. 

2. To resolve disputes between the state power on their 
authority, 

3. To implement other duties stipulated by law. A decision of 
the Constitutional Court is final. 
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THAILAND. Constitution of the Kingdom of Thailand, 
Amendment (No. 5) 10 February 1995. (Royal Thai 
Government Gazette, Vol. 49, No. 13, 1995, pp. 148-191.) 
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Chapter 3. Right and Freedom of the Thai People 


Section 24. Person has the right and freedom under 
enforcement of the Constitution. 


Male and Female have equal rights. 


Limitation of rights and freedoms in violation of the intention 
under provisions of the Constitution is not permissible. 


Section 25. Persons are equal under the law and receive equal 
protection under the law. 
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Section 37. Right of person to property is protected. The scope 
and limitation of said right is as provided by law. 


Inheritance is protected. Right of person to inheritance is as 
provided by the law. 
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Section 40. Persons have equal right to obtain fundamental 
education under the law governing compulsory education. 


Persons have freedom in receiving education and training not 
inconsistent with [the] duty of a citizen under the Constitution 
and not inconsistent with the law governing compulsory 
education and the law governing establishment of educational 
institutes. 


Freedom of technology is protected to the extent not inconsistent 
with a duty of a citizen. 


Section 41. Persons have the right to obtain public health 
services meeting standards, and the destitute have the right to 
obtain medical treatment free of charge as provided by the law. 
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Section 46. A person has freedom in traveling and has freedom 
in choosing his domicile within the Kingdom. 


Restriction of freedom under paragraph one is not permissible, 
except by virtue of provisions of the specific law for the state 
security or peace and order of the people, or welfare of the 
people or country and town planning, or welfare of the minor. 


Deportation of a Thai national out of the Kingdom or 
a Thai national to enter into the Kingdom is not permissible. 


Section 47. Right, honour, reputatian, or privacy of the family 
members are protected. 


Dissemination of news or pictures by any means to the public in 
detriment to right, honour, or reputation and privacy of the 
family members is not permissible, except in the interests of the 
public. 
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Section 48 a. Persons may not exercise right and freedom 
under the Constitution and against the Nation, the Religion, the 
Chapter 4. Duty of Thai Citizen 

Section 49. Persons have the duty to uphold the Nation the 
Religion, the King, and the democratic government witt the 
King as the head under this Constitution. 
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Section 56. Persons have the duty to receive education and 
training as provided by law. 
| * *x* 


Section 57 bis. Persons have the duty to conserve natural 
rescurces and environment as provided by the law. 


Chapter 5. State's Guidelines 

*** 
Section 65. The state promotes and supports education and 
Occupational training suitable and according to needs of the 


country, and promotes private participation therein at all levels 
as provided by the law. 


Organization of educational and traiming system 1s specifically 
the duty of the state, and all educational institutes are under 
supervision of the state. 

Compulsory education in state educational institutes 1s provided 
efficiently and thoroughly without charge. 

The state permits educational institutes to freely provide 
education and training within the scope prescribed by the law. 
The state assists the deprived and the disadvantaged with g-ants 
and elements of education and occupational training. 
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Section 67. The state mamtams, promotes, and develops 
equality of male and female. 


Section 68. The state supports and promotes developmeat of 
the national people, especially children and youth, to perfe-tion 
in bodily, mental, intelligent, and moral aspects. 
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Section 75. The state must reserve certain major occupacions 
for Thai citizens. 
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Section 78. The state maintains environmental condition and 
balance of natural resources, and substitutions and prevents and 
eliminates pollution and plans suitable use of land and water. 


Section 79. The state implements improvement of living 
quality and standard of persons. 


Section 80. The state promotes, supports, and protects the co- 
operative system. 


Section 81. The state organizes land ownership and occupation 
system for the purpose of habitation, agricultural or industrial or 
commercial promotion, or for other purpose, and prescribes 
obligations of the holder of right to the land to utilize the land in 
a manner suitable to its condition. 


Section 82. The state takes efficient action to have ownership 
of or right to land thoroughly allocated among agriculturalists for 
cultivation by land reform, land organization, or otherwise. 


The state provides water and controls water use adequately and 
suitably for agriculture. 


* *** 


Section 87. The state lays down policy on population suitable 
to natural resources, economic and social condition, and 
technological progress for the purpose of economic and social 
development and state security maintenance. 


ee 8 


Section 89-1. The state provides social welfare, promotes and 
supports participation by the private sector in social welfare 
activities. 


Section 89-2. The state provides assistance and welfare to the 
aged and the disabled to boost their health, morale, and hope in 
life in reasonable living condition. 


Section 89-3. The state promotes employment opportunity for 
the population at working age and protects labour, especially 
female and juvenile labour, and establishes [the] system of 
labour relations, including fair labour remuneration. 

Section 89-4. The state promotes widely-spread standard 
public health services and provides medical treatment services 
to the deprived free of charge, and promotes participation by the 
private sector therein as much as possible. 


Prevention and elimination of serious contagious diseases must 
be provided to the public by the state free of charge and im time. 


+ +t 
Chapter 10. The Constitutional Judicial Council 


Section 206. The Constitutional Judicial Council comprises the 
Speaker of Parliament, the Speaker of the Senate, the President 


3 


of the Supreme Court, the Chief Public Prosecutor, and six 
persons qualified in the branch of law or political science 
appointed three each by the Senate and the House of 
Representatives. 


*»*»* 


Section 207. In case the Council of Ministers, the Parliament, 
the Senate, or the House of Representatives passed a resolution 
that when a problem arises and an interpretation of the 
Constitution is required, the Prime Minister, the Speaker of the 
Parliament, the Speaker of the Senate, or the Speaker of the 
House of Representatives, as the case may be, shall submit the 


Section 208. At a meeting of the constitutional Judicial 
Council the members thereof must be present in a number not 
less than six to form a quorum. 


A resolution of the meeting shall be decided by a majority of 
votes, unless otherwise provided in this Constitution. 


Section 209. The decision of the Constitutional Judicial 
Council shali be final and shall be promulgated in the 
Govemment Gazette. 


Section 210. The consideration procedure of the Constitational 
Judicial Council shall be as provided by the law governing such 
matter. 


ee 4 


TURKMENISTAN. Constitution of Turkmenistan, 18 May 
1992. (Constitutions of the Countries of the World, Release 94- 
5, July 1994, pp. 1-20.) 


Section L Fundamentals of the Constitutional Structure 


ss 8 


Article 3 


In Turkmenistan, the individual shall be considered the supreme 
value of the society and of the State. 


The State shall be responsible to its citizens and provide 
conditions for the free development of their personality. The 
State shall protect the life, honor and dignity, personal 
inviolability and security, and the inherent and inalienable rights 
of each citizen. 


Each citizen shall be responsible to the State for fulfilling duties 
given him by the Constitution and law. 


eee 
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Article 7 


Turkmenistan shall provide for its own citizenship. Citizenship 
shall be acquired, maintained, and/or terminated in accordance 
with law. 


No person may be stripped of his citizenship or of the right to 
change his citizenship. No citizen of Turkmenistan may be 
extradited to another state, exiled beyond the borders of 
Turkmenistan, or restricted in his right to return to his 
motherland. 


Turkmenistan shall guarantee the defense of and protection of 
its citizens both within its territory and beyond its borders. 


Article 8 


Foreign citizens and persons without citizenship shall enjoy the 
rights and freedoms of citizens of Turkmenistan, with exceptions 
defined by law. 


Turkmenistan shall grant the right of asylum to foreign citizens 
persecuted in their countries for political, national, or religious 
convictions or faiths. 


Article 9 


Property shall be considered inviolable. Turkmenistan shall 
confirm the right of private property regarding means of 
production, land, and other material and intellectual values 
[valuables]. [Such properties] may also belong to associations of 
citizens and the State. Objects to be considered exceptional 
State property shall be determined by law. The State shall 
guarantee equal protection and equal conditions for the 
development of all forms and kinds of property. 


The confiscation of property shall not be permitted, except for 
Eminent domain shall be permitted only in cases specified by 
law. 

Article 10 


The State shall be responsible for preserving the national, 
historical, and cultural heritage and the environment, for 
securing equality between social and national entities, for 
encouraging scientific and cultural works and the dissemination 
of their results, and for promoting international links in the 
fields of science, culture, education, sparts, and tourism. 


“¢ o 


Section IL Fundamental Rights, Freedoms and Obligations of 
the Individual and Citizen 


Article 16 


Human rights shall be inviolable and malienable. 
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No one may deprive an individual of his rights and freedoms or 
limit his rights by any means other than those provided by the 
Constitution and laws. 


An enumeration of certain human rights and freedoms may not 
be constructed as a rejection or reduction of any other rights and 
freedoma. 


Article 17 


Turkmenistan shall the equality of rights and 
freedoms of all citizens and the equality of all citizens before the 
law, regardless of nationality, origin, property or employment 
status, place of residence, language, attitude toward religion, 


Article 18 


Men and women shall have equal civil rights. Any violation of 
equality on grounds of sex shall be prosecuted by law. 


Article 19 


The exercise of rights and freedoms must not violate the rights 
and freedoms of other persons, moral rules, or the social crder, 
or harm the national security. 


Article 20 


Every person shall have the right to life. No one mey be 
deprived of life. Capital punishment may be applied only by 
court sentence as an exceptional means of punishment for 


Article 21 


No citizen may be limited in or deprived of his rights or 
convicted or punished except in strict accordance with the law 
and upon a court decision. 


No person may be subjected to torture, inhumane or denigrating 
treatment, nor may any person be subjected to medical or other 
experiments without his voluntary consent. A citizen may be 
arrested only in cases described by law, upon a court decis;on or 
with a sanction of a prosecutor. A citizen may be temporarily 


Every citizen shall have the right to receive State assistarce in 
order to obtain a well-built residence and to construct individual 
housing. Every residence shall be considered inviolable No 
one shall be able to enter a home without the consent of its 
residents or without legal grounds. Every citizen shall hare the 
right to have his place of residence protected from dlegal 
violations. 


No person may be deprived of his place of residence except on 
grounds established by law. 


Article 23 


Every citizen shall have the right to be protected from arbitrary 
interference into his private life, correspondence, and telephone 
and other communications, and from encroachments on his 
honor and good name. 


Article 24 


Every person shall have the right to freedom of movement and to 
choosing a place of stay in the territory of Turkmenistan. 


Restrictions on movement in certain territories or for certain 
persons may only be imposed on the basis of law. 


Article 25 


A man and woman of marital age may be married upon their 
mutual consent; they may create a family. Spouses shall have 
equal rights in marital relations. 


Parents or guardians shall have the right to and shall be obliged 
to bring up their children; to take care of their health, 
development, and education; to prepare them for work; and to 
help them enjoy their culture and to respect the law and historic 
and national traditions. Adult children shall be obligated to care 
for their parents and provide assistance to them. 


* x* * 


Article 31 


Each citizen shall have the right to work and to choose his 
profession, type, and place of work freely and to enjoy healthy, 
safe labor conditions. Compulsory work shall be prohibited 
except in cases established by law. 

Persons working under labor agreements shall have the right to 
remuneration for their work according to the quantity and 
quality of said work. Such remuneration may not be less than 
the official subsistence established by the State. 


Article 33 

Citizens shall have the right to health protection, including free 
medical assistance in State health care institutions. Paid 
medical assistance may be provided in cases defined by law. 
Article 34 


Citizens shall have the nght to social security in their old age 
and in the event of illness, disability, loss of the household 
provider, and unemployment. 


Large families, children without parents, war veterans, and other 
persons who have been injured while protecting State and public 


interests shall have the right to receive additional assistance and 
benefits from public funds. 

The means and conditions of realizing fhis right shall be defined 
by law. 

Article 35 


Every citizen shall have the right to education. Basic secondary 
education shall be compulsory, every person shall be entitled to 
receive it free of charge in State educational institutions. 

The State shall assure access to professional, secondary special, 
and higher education to all persons, according to their abilities. 
institutions on the basis of and in the manner defined by law. 


*»* 


Article 37 

The implementation of rights and freedoms shall be inseparable 
from the execution by the individual and citizen of his duties 
before the State and before society. 

Every person residing in or staying in the territory 
Turkmenistan 


of 
must observe its Constitution and laws and 
respect its national traditions. 


* *5 


Article 40 


Citizens shall be guaranteed the right to the judicial protection 
of their honor, dignity, and personal and political rights and 
freedoms defined by the Constitution and by law. 


Any acts of State orpans and public associations and officials 
which infringe upon the law, exceed their authority, or violate 
the rights and freedom of citizens may be appealed to a court. 


*»k* 
Article 44 
Implementation of the rights and freedoms of citizens as defined 
by the Constitution may be suspended only under a state of 


emergency or state of war in accordance with the Constitution 
and law. 


. Judicial power in Turkmenistan shall reside only in the courts. 
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Judicial power shall have as its intent to defend the rights and 
freedoms of citizens and of the State and of public interests 
protected by law. 


eet 


UGANDA. Constitution of the Republic of Uganda, 22 
September 1995. (Constitution of the Republic of Uganda, 
Kampala, Uganda, Republic of Uganda, 1995, 196 p.) 


National Objectives and Directive Principles of State Policy 
General 


L Implementation of objectives 


(i) The following objectives and principles shall guide all 
organs and agencies of the State, all citizens, organisations and 
other bodies and persons in applymg or interpreting the 
Constitution or any other law and in taking and implementing 
any policy decisions for the establishment and promotion of just, 


(i) The President shall report to Parliament and the nation, at 
least once a year, all steps taken to ensure the realisation of 
these policy objectives and principles. 


#2 


Protection and Promotion of Fundamental and other Human 
Rights and Freedoms 


V. Fundamental and other human rights and freedoms 


(i) The State shall guarantee and respect institutions which are 
charged by the State with responsibility for protecting and 
promoling human rights by providing them with adequate 
resources to function effectively. 


(ii) The State shall guarantee and respect the independence of 
non-governmental organisations which protect and promote 
human rights. 


VL Gender balance and fair representation of marginalised 
groups 


The State shall ensure gender balance and fair representation of 
marginalised groups on all constitutional and other bodies. 


VIL Protection of the aged 


The State shall make reasonable provision for the welfare and 
maintenance of the aged. 
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XL Role of the State in development 


(i) The State shall give the highest priority to the enactment of 
legislation establishing measures that protect and enhance the 
right of the people to equal opportunities in development. 


(ii) The State shall stimulate agricultural, industrial, 
technological and scientific development by adopting 
appropriate policies and the enactment of enabling legislation. 


+g 


XIIL Protection of natural resources 


The State shall protect important natural resources, including 
land, water, wetlands, minerals, oil, fauna and flora on behalf of 
the people of Uganda. 


XIV. General social and economic objectives 


The State shall endeavour to fulfil the fundamental rights of all 
Ugandans to social justice and economic development and shell, 
in particular, ensure that - 


(a) all developmental efforts are directed at ensurmg the 
maximum social and cultural well-being of the people; and 


(b) all Ugandans enjoy rights and opportunities in access to 
education, health services, clean and safe water, work, decent 


shelter, adequate clothing, food security and pension aud 
retirement benefits. 


XV. Recognition of role of women in society 


The State shall recognise the significant role that women play in 
society. 

XVL Recognition of the dignity of persons with disabilities 
Society and the State shall recognise the right of persons w-th 
disabilities to respect and human dignity. 


hhe 


XVIHL Educational objectives 


(i) The State shall promote free and compulsory bazic 
education. 


(ii) The State shall take appropriate measures to afford every 
citizen equal opportunity to attain the highest educational 
standard possible. 


(iii) Individuals, religious bodies and other non-governmental 
organisations shall be free to found and operate educational 
institutions if they comply with the general educational policy of 


XIX. Protection of the family 


The family is the natural and basic unit of society and is entitled 
to protection by society and the State. 


XX. Medical services 


The State shall take all practical measures to ensure the 
provision of basic medical services to the population. 


** € 


XXIL Food security and nutrition 


The State shall — 


(a) take appropriate steps to encourage people to grow and 
store adequate food; 

(b) establish national food reserves, and 

(c) encourage and promote proper nutrition through mass 
education and other appropriate means in order to build a 
healthy State. 


tte 


AXVIL The Environment 


(i) The State shall promote sustainable development and 
public awareness of the need to manage land, air, [and] water 
resources in a balanced and sustamable manner for the present 
and future generations. 


(ii) The utilization of the natural resources of Uganda shall be 
managed in such a way as to meet the development and 
environmental needs of present and future generations of 
Ugandans, and in particular, the State shall take all possible 
measures to prevent or minimise damage and destruction to 
land, air and water resources resulting from pollution or other 
causes. 


(iii) The State shall promote and implement energy policies that 
will ensure that people's basic needs and those of environmental 
preservation are met. 

(iv) The State, including local governments, shall — 

(a) «create and develop parks, reserves and recreation areas and 
ensure the conservation of natural resources; 


(b) promote the rational use of natural resources so as to 
gafeguard and protect the bio-diversity of Uganda. 


wkt 
Duties of a Citizen 
XXIX. Duties of a Citizen 


The exercise and enjoyment of rights and freedoms is 
inseparable from the performance of duties and obligations, and 


A 


accordingly, it shall be the duty of every citizen — 
(a) to be patriotic and loyal to Uganda and to promote its well- 
being; 


(b) to engage in gainful work for the good of that citizen, the 
family, the common good and to contribute to national 


development, 

(c) to contribute to the well-being of the community where that 
citizen lives; 

(d) to promote responsible parenthood; 

(e) to foster national unity and live in harmony with others, 
() to promote democracy and the rule of law, and 

(g to acquaint himself or herself with the provisions of the 
Constitution and to uphold and defend the Constitution and the 
law. 


Chapter One. The Constitution 


1. (1) All power belongs to the people who shall exercise 


* * x 


2. (1) This Constitution is the supreme law of Uganda and 
Shall have binding force on all authorities and persons 
throughout Uganda. 


(2) If any other law or any custom is inconsistent with any of 
the provisions of this Constitution, the Constitution shall 
prevail, and that other law or custom shall, to the extent of the 
inconsistency, be void. 


3. (1) It is prohibited for any person or group of persons to 
take or retain control of the Govermment of Uganda, except in 
accordance with the provisions of this constitution. 


(2) Any person who, singly or m concert with others, by any 
violent or other unlawful means, suspends, overthrows, 
abrogates or amends this Constitution or any part of it or 
attempts to do any such act, commits the offence of treason and 
shall be punished according to law. 


(3) This Constitution shall not lose its force and effect even 
where its observance is interrupted by a government established 
by the force of arms; and in any case, as soon as the people 
recover their liberty, its observance shal] be re-established and 
all persons who have taken part in any rebellion or other activity 
which resulted in the interruption of the observance, shall be 
tried in accordance with this Constitution and other laws 
consistent with it. 

(4) All citizens of Uganda shall have the right and duty at all 
times — 

(a) to defend this Constitution, and m particular, to resist any 
person or group of persons seeking to overthrow the established 
constitutional order, and 
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(b) to do all in their power to restore this Constitution after it 
has been suspended, overthrown, abrogated or amended contrary 
to its provisions. 


(5) Any person or group of persons who, as required by clause 
(4) of this article, resists the suspension, overthrow, abrogation 
or amendment of this Constitution commits no offence. 


(6) Where a person referred to m clause (5) of this article is 
punished for any act done under that clause, the punishment 
Shall, on the restoration of this Constitution, be considered void 
from the time it was imposed and that person shall be taken to 
be absolved from all liabilities arising out of the punishment. 


4. The State shall promote public awareness of this 
Constitution by — 


(a) translating it into Ugandan languages and disseminating it 
as widely as possible; and 

(b) providing for the teaching of the Constitution in all 
educational institutions and armed forces training institutions 
and regularly transmitting and publishing programmes through 
the media generally. 


Chapter Three. Citizenship 


9. Every person who, on the commencement of this 
Constitution, is a citizen of Uganda shall continue to be such a 
citizen. 


10. The following persons shall be citizens of Uganda by birth - 


(a) every person born in Uganda one of whose parents or 
grandparents is or was a member of any of the indigenous 
communities existing and residing within the borders of Uganda 
as at the first day of February, 1926 and set out in the Third 
Schedule to this Constitution; and 

(b) every person bom in or outside Uganda one of whose 
parents or grandparents was at the time of birth of that person a 
citizen of Uganda by birth. 


11. (1) A child of not more than five years of age found in 
Uganda, whose parents are not known, shall be presumed to be a 
citizen of Uganda by birth. 


(2) A child under the age of eighteen years neither of whose 
parents is a citizen of Uganda, who is adopted by a citizen of 
Uganda shall, on application, be registered as a citizen of 
Uganda. 

12. (1) Every person born in Uganda — 

(a) atthe time of whose birth — 


(i) neither of his or her parents and none of his or her 
grandparents had diplomatic status in Uganda; and 
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(i) neither of his or her parents and none of his or Ler 
grandparents was a refugee in Uganda; and 


(b) who has lived continuously in Uganda since the ninth duy 
of October, 1962, 


shall, on application, be entitled to be registered as a citizen of 
Uganda. 


(2) The following persons shall, upon application, be registerzd 
as citizens of Uganda — 


(a) every person married to a Uganda citizen upon proof of a 
legal and subsisting marriage of three years or such other period 
prescribed by Parliament, ME 

(b) every person who has legally and voluntarily migrated to 
and has been living in Uganda for at least ten years or such otter 
period prescribed by Parliament, 

(c) every person who, on the commencement of this 
Constitution, has lived in Uganda for at least twenty years. _ 


(3) Paragraph (a) of clause (2) of this article applies also tc a 
person who was married to a citizen of Uganda who, but for his 
or her death, would have continued to be a citizen of Uganda 


(4) Where a person has been registered as a citizen of Uganda 
under paragraph (a) of clause (2) of this article and the marriaze 
by virtue of which that person was registered 1s — 


(a) Anea or ctherwise-Ueclared vend; bya Court OE EIDEM 


that person shall, unless he or she renounces that citizensh:p, 
continue to be a citizen of Uganda. 


13. Parliament shall by law provide for the acquisition and Icss 
of citizenship by naturalisation. 


14. A person may be deprived of his or her citizenship if 
acquired by registration, on any of the following grounds — 


(a) voluntary acquisition of the citizenship of another country, 
(b) voluntary service in the armed forces or security forces o^ a 
country hostile to, or at war with, Uganda; 

(c) acquisition of Uganda citizenship by fraud, deceit, bribe-y, 
or having made intentional and deliberate false statements in his 
or her application for citizenship; and 

(d) espionage against Uganda. 


15. (1) Subject to this article, a Uganda citizen shall not held 
the citizenship of another country concurrently with his or Ler 
Uganda citizenship. 


(2) A citizen of Uganda shall cease forthwith to be a citizen of 
Uganda if, on attaining the age of eighteen years he or she, by 
voluntary act other than marrage, acquires or retains the 
citizenship of a country other than Uganda. 


(3) A person who — 


(a) becomes a citizen of Uganda by registration; and 
(b) upon becoming a citizen of Uganda, is also a citizen of 
another country, 


Shall cease to be a citizen of Uganda unless he or she has -- 
(i) renounced his or her citizenship of that other country, 


(ii) taken the oath of allegiance specified in the Fourth 
Schedule to this Constitution; 


(iii) made and registered such declaration of his or her 
intentions cancerning residence as may be prescribed by law, or, 


(iv) obtained an extension of time for taking those steps and the 
extended period has not expired. 


(4) A Uganda citizen who loses his or her Uganda citizenship 
as a result of the acquisition or possession of the citizenship of 
another country shall, on the renunciation of his or her 
citizenship of that other country, become a citizen of Uganda. 


(5) Where the law of a country, other than Uganda, requires a 
person who marries a citizen of that country to renounce the 
citizenship of his or her own country by virtue of that marriage, 
a citizen of Uganda who is deprived of his or her citizenship by 
virtue of that marriage shall, on the dissolution of that marriage, 
if he or she thereby loses his or her citizenship acquired by that 
marriage, become a citizen of Uganda. 


16. (1) There shall be a National Citizenship and Immigration 
Board  . 


(2) The Board shall consist of a Chairperson and not less than 
four other persons, each of whom shall be of high moral 
character and proven integrity, appointed by the President with 
the approval of Parliament. 


(3) The functions of the Board shall be prescribed by 
Parliament and shall include — 


(a) registering and issuing national identity cards to citizens; 
(b) issuing Uganda passports and other travel documents; 

(c) granting and cancelling citizenship by registration and 
naturalisation; 

(d) granting and cancelling immigration permits; and 

(e) registering and issuing identity cards to aliens. 


(4) The functions of the Board set out in paragraphs (a), (b), 
and (d) of clause (3) of this article, may be decentralised to the 
district level. 

17. (1) Kt is the duty of every citizen of Uganda — 

(a) to respect the national anthem, flag, coat of arms and 


currency, 
(b) to respect the rights and freedoms of others; 


(c) to protect children and vulnerable persons against any form 
of abuse, harassment or ill-treatment; 

(d) to protect and preserve public property; 

(e) to defend Uganda and to render national service when 
necessary, 

() to co-operate with lawful agencies in the maintenance of 
law and order, 

(g) to pay taxes, 

(h) toregister for electoral and other lawful purposes, 

(i) to combat corruption and misuse or wastage of public 
property, and 

() tocreate and protect a clean and healthy environment. 


(2) It is the duty of all able-bodied citizens to undergo military 

training for the defence of this Constitution and the protection of 

the territorial integrity of Uganda whenever called upon to do so; 

and the State shall ensure that facilities are available for such 
AR 


18. The State shall register every birth, marriage and death 
occurring in Uganda. 


19. (1) A reference in this Chapter to the citizenship of the 
parent of a person at the time of the birth of that person shall, m 
relation to a person born after the death of the parent, be 
construed as a reference to the citizenship of the parent at the 
time of the parent's death. 


(2) For the purposes of clause (1) of this article, where the 
death occurred before the coming into force of this Constitution, 
the citizenship that the parent would have had if he or she had 
died on the coming into force of this Constitution, shall be taken 
to be his or her citizenship at the time of his or her death. 


Chapter Four. Protection and Promotion of Fundamental and 
Other Human Rights and Freedoms 


General 


20. (1) Fundamental rights and freedoms of the individual are 
inherent and not granted by the State. 


(2) The rights and freedoms of the individual and groups 
enshrined m this Chapter shall be respected, upheld and 
promoted by all organs and agencies of Government and by all 
persons. 


21. (1) All persons are equal before and under the law im all 
spheres of political, economic, social and cultural life and in 
every other respect and shall enjoy equal protection of the law. 


(2) Without prejudice to clause (1) of this article, a person 
shail not be discriminated against on the ground of sex, race, 
colour, ethnic origin, tribe, birth, creed or religion, or social or 
economic standing, political opinion or disability. 


(3) For the purposes of this article, "discriminate" means to 
give different treatment to different persons attributable only or 
mainly to their respective descriptions by sex, race, colour, 
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ethnic origin, tribe, birth, creed or religion, or social or 
ic standing: political opinion or disability. 


(4) Nothing in this article shall prevent Parliament from 
enacting laws that are necessary for — 


(a) implementing policies and programmes aimed at redressing 
social, economic or educational or other imbalance in society; or 
(b) making such provision as is required or authorised to be 
made under this Constitution; or 

(c) providing for any matter acceptable and demonstrably 
justified in a free and democratic society. 


(5) Nothing shall be taken to be inconsistent with this article 
which is allowed to be done under any provision of this 
constituti 


22. (1) No person shall be deprived of life intentionally except 
in execution of a sentence passed in a fair trial by a court if 
competent jurisdiction in respect of a criminal offence under the 
laws cf Uganda and the conviction and sentence have been - 


confirmed by the highest appellate court. 


(2) No person has the right to terminate the life of an unborn 
child except as may be authorised by law. 


23. (1) No person shall be deprived of personal liberty except 
in any of the following cases — 


ek % 


(d) for the purpose of preventing the spread of an infectious or 
contagious disease; 

(e) in the case of a person who has not attained the age of 
eighteen years, for the purpose of the education or welfare of 
that person; 

() in the case of a person who is, or is reasonably suspected to 
be, of unsound mind or addicted to drugs or alcohol, for the 
purpose of the care or treatment of that person or the protection 
of the community, 

(g) for the purpose of preventing the unlawful entry of that 
person into Uganda, or for the purpose of effecting the 
expulsion, extradition or other lawful removal of that person 
from Uganda or for the purpose of restricting that person while 
being conveyed through Uganda in the course of the extradition 
or removal of that person as a convicted prisoner from one 
country to another, or 


25. (1) No person shall be held in slavery or servitude. 
*»*9 
[29.] (2) Every Ugandan shall have the right — 
(a) to move freely throughout Uganda and to reside and settle 


in any part of Uganda; 
(b) to enter, leave and return to, Uganda; and 
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(c) toa passport or other travel document. 
30. All persons have a right to education. 


31. (1) Men and women of the age of eighteen years aad 
above have the right to marry and to found a family and ere 
entitled to equal rights in marriage, during marriage and at its 
dissolution. 


(2) Parliament shall make appropriate laws for the protection 
of the rights of widows and widowers to inherit the property of 
their deceased spouses and to enjoy parental rights over their 
children. ; 


(3) Marriage shall be entered into with the free consent of the 
man and woman intending to marry. 


(4) It is the right and duty of parents to care for and bring 1p 
their children. 


(5) Children may not be separated from their families or the 
persons entitled to bring them up against the will of their 
families or of those persons, except in accordance with the law. 


— s e E anything in this Constitution, the 
State affirmative action in favour of groups 
ee ee E age, disability or any other 
reason created by history, tradition or custom, for the purpose of 
redressing imbelances which exist against them. 


(2) Parliament shall make relevant laws, including laws for the 
establishment of an equal opportunities commission, for the 
purpose of giving full effect to clause (1) of this article. 


33. (1) Women shail be accorded full and equal dignity of the 
person with men. 


(2) The State shall provide the facilities and opportunites 
necessary to enhance the welfare of women to enable them to 


(3) The State shall protect women and their rights, taking into 
account their unique status and natural maternal functions in 
society. 

(4) Women shall have the right to equal treatment with men 
and that right shall include equal opportunities in political, 
economic and social activities. 


(5) Without prejudice to article 32 of this Constitution, women 
Shall have the right to affirmative action for the purpose of 
redressing the imbalances created by history, tradition or 
custom. 

(6) Laws, cultures, customs or traditions which are against the 


dignity, welfare or interest of women, or which undermine thzir 
status, are prohibited by this Constitution. 


34. (1) Subject to laws enacted in their best interests, children 
shall have the right to know and be cared for by their parents or 
those entitled by law to bring them up. 


(2) A child is entitled to basic education which shall be the 
responsibility of the State and the parents of the child. 


(3) No child shall be deprived by any person of medical 
treatment, education or any other social or economic benefit by 
reason of religious or other beliefs. 


(4) Children are entitled to be protected from social or 
economic exploitation and shall not be employed in or required 
to perform work that is likely to be hazardous or to interfere 
with their education or to be harmful to their health or physical, 
mental, spiritual, moral or social development. 


(5) For the purposes of clause (4) of this article, children shall 
be persons under the age of sixteen years. 


(6) A child offender who is kept in lawful custody or detention 
shall be kept separately from adult offenders. 


(7) The law shall accord special protection to orphans and 
other vulnerable children. 


35. (1) Persons with disabilities have a right to respect and 
human dignity and the State and society shall take appropriate 
measures to ensure that they realise their full mental and 


physical potential. 


(2) Parliament shall enact laws appropriate for the protection 
of persons with disabilities. 


*»5 


39. Every Ugandan has a right to a clean and healthy 
environment, 


49. (1) Parliament shall enact laws — 


(a) to provide for fhe right of persons to work under 
satisfactory, safe and healthy conditions, 

(b) to ensure equal payment for equal work without 
eriat and 


(c) to ensure that every worker is accorded rest and reasonable 
working hours and periods of holidays with pay, as well as 
remuneration for public holidays. 


see 


(4) The employer of every woman worker shall accord her 


protection during pregnancy and after birth, in accordance with 
the law. 


EEE. 
43. (1) Inthe enjoyment of the rights and freedoms prescribed 
in this Chapter, no person shall prejudice the fundamental or 
other human rights and freedoms of others or the public interest. 


(2) Public interest under this article shall not permit — 


(a) political persecution; 
(b) detention without trial; 
(c) any limitatian of the enjoyment of the rights and freedoms 


45. The rights, duties, declarations and guarantees relating to 
the fimdamental and other human rights and freedoms 
specifically mentioned in this Chapter shall not be regarded as 
46. (1) An Act of Parliament shall not be taken to contravene 
the rights and freedoms guaranteed in this Chapter, if that Act 
authorises the taking of measures that are reasonably justifiable 
for dealing with a state of emergency. 


wte 


Enforcement of Rights and Freedoms by Courts 


50. (1) Any person who claims that a fundamental or other 
right or freedom guaranteed under this Constitution has been 
infringed or threatened, is entitied to apply to a competent court 
for redress which may include compensation. 


(2) Any person or organisation may bring an action against the 
violation of another person's or group's human rights. 


(3) Any person aggrieved by any decision of the court may 
appeal to the appropriate court. 


(4) Parliament shall make laws for the enforcement of the 


Uganda Human Rights Commission 


51. (1) There shall be a Commission called the Uganda 
Human Rights Commission. 


(2) The Commission shall be composed of a Chairperson and 
not less than three other persons appointed by the President with 
the approval of Parliament. 


(3) The Chairperson of the Commission shall be a Judge of the 
High Court or a person qualified to hold that office. 

(4) The Chairperson and members of the Commission shall be 
persons of high moral character and proven integrity and shall 
serve for a period of six years and be eligible for reappointment. 


S2. (1) The Commission shall have the following functions — 
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(a) to investigate, at its own initiative or on a complaint made 
by any person or group of persons against the violation of any 
human right; 

(b) to visit jails, prisons, and places of detention or related 
facilities with a view to assessing and inspecting conditions of 
the inmates and make recommendations, 

(c) to establish a continuing programme of research, education 
and information to enhance respect of human rights; 

(d) to recommend to Parliament effective measures to promote 
Koran aguS, melkung provistón OF Compensation io; VICIS OF 
violations of human rights, or their families, 

(t) to create and sustain within society the awareness of the 
provisions of this Constitution as the fundamental law of the 
people of Uganda, 

() to educate and encourage the public to defend this 
Constitution at all times agamst all forms of abuse and violation; 
(g to formulate, implement and oversee programmes intended 
to inculcate in the citizens of Uganda awareness of their civic 
responsibilities and an appreciation of their rights and 
obligations as free people; 

(h) to monitor the Government's compliance with intemational 
treaty and convention obligations on human rights, and 

(i) to perform such other functions as may be provided by law. 


(2) The Uganda Homan Rights Commission shall publish 
periodical reports on its findings and submit annual reports to 
Parliament on the state of human rights and freedoms in the 
country. 


(3) In the performance of its functions, the Uganda Human 
Rights Commission shall — 


(a) establish its operational guidelines and rules of procedure; 
(b) request the assistance of any department, bureau office, 
agency or person in the performance of its functions, and 

(c) observe the rules of natural justice. 


S3. (1) In the performance of its functions, the Commission 
shall have the powers of a court — 


(a) to issue summons or other orders requiring the attendance 
of any person before the Commission and the production of any 
document or record relevant to any investigation by the 
Commission; 

(b) to question any person in respect of any subject matter 
under investigation before the Commission; 

(c) torequire any person to disclose any information withm his 
or her knowledge relevant to any investigation by the 
(d) to commit persons for contempt of its orders. 


(2) The Commission may, if satisfied that there has been an 
infringement of a human right or freedom, order — 


(a) the release of a detained or restricted person, 
(b) payment of compensation; or 
(c) any other legal remedy or redress. 
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(3) A person or authority dissatisfied with an order made by 
the Commission under clause (2) of this article, has a right to 
appeal to the High Court. 


(4) The Commission shall not investigate — 


(a) any matter which is pending before a court or judicial 
tribunal; or 

(b) a matter involving the relations or dealings between ihe 
Government and the Government of any foreign State or 
international organisation; or 

(c) amatter relating to the exercise of the prerogative of mercy. 


54. Subject to this Constitution, the Commission shall be 


independent and shall not, in the performance of its duties, be 
subject to the direction or control of any person or authority. 


56. The provisions of this Constitution relating to the removal 
of a Judge of the High Court from office shall, with the 
necessary modifications, apply to the removal from office of a 
member of the Commission. 


57. The appointment of the officers and other employees of the 
Commission shall be made by the Commission in consultation 
with the Public Service Commission. 


S8. Parliament may make laws to regulate and facilitate the 
performance of the functions of the Uganda Human Rights 
C ET 


Chapter Six. The Legislature 


*»** 
78. (1) Parliament shall consist of — 


(a) members directly elected to represent constituencies; 

(b) one woman representative for every district, 

(c) such numbers of representatives of the army, youh, 
workers, persons with disabilities and other groups as 
Parliament may determine; and 

(d) the Vice-President and Ministers, who, if not already 
elected members of Parliament, shall be ex-officio members of 
Parliament without the right to vote on any issue requiring a 
vote in Parliament. 


(2) Upon the expiration of a period of ten years after the 
commencement of this Constitution and thereafter, every frve 
years, Parliament shall review the representation uncer 
paragraphs (b) and (c) of clause (1) of this article for the 


(3) The representatives referred to in paragraph (a) of clause 
(1) of this article shall be elected on the basis of universal adult - 
suffrage and by secret ballot 


(4) Parliament shall, by law, prescribe the procedure for 
elections of representatives referred to in paragraphs (5) and (c) 
of clause (1) of this article. 
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Chapter Eight. The Judiciary 


es 8 


The Constitutional Court 


137. (1) Any question as to the 1 ion of this 
Constitution shall be determmed by the Court of Appeal sitting 
as the Constitutional Court. 


(2) When sitting as a Constitutional Court, the Court of 
Appeal shall consist of a bench of five members of that Court. 


(3) A person who alleges that — 


(a) an Act of Parliament or any other law or anything in or 
done under the authority of any law, or 
(b any act or omission by any person or authority, 


is inconsistent with or in contravention of a provision of this 
Constitution, may petition the Constitutional Court for a 
declaration to that effect, and for redress where appropriate. 


(4) Where upon determination of the petition under clause (3) 
of this article the Constitutional Court considers that there is 
need for redress in addition to the declaration sought, the 
Constitutional Court may — 


(a) grant an order of redress, 
(b) refer the matter to the High Court to investigate and 
determine the appropriate redress. 


(5) Where any question as to the interpretation of this 
Constitution arises in any proceedings in a court of law other 
than a Field Court Martial, the Court — 


(a) may, if it is of the opinion that the question involves a 
substantial question of law, and 
(b) shall, if any party to the proceedings requests it to do so, 


refer the question to the Constitutional Court for decision in 
accordance with clause (1) of this article. 


(6) Where any question is referred to the Constitutional Court 
under clause (5) of this article, the Constitutional Court shall 
give its decision on the question and the court m which the 
question arises shall dispose of the case in accordance with that 
lecisi 


(7) Upon a petition being made or a question being referred 
under this article, the Court of Appeal shall proceed to hear and 
determine the petition as soon as possible and may, for that 
purpose, suspend any other matter pending before it. 
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Chapter Fifteen. Land and Environment 
Land 


237. (1) Land in Uganda belongs to the citizens of Uganda and 
shall vest in them in accordance with the land tenure system 
provided for in this Constitution. 


(2) Notwithstanding clause (1) of this article — 


(a) the Government or a local government may, subject to 
article 26 of this Constitution, acquire land in the public 
interest; and the conditions governing such acquisition shall be 
as prescribed by Parliament; 

(6) the Government or a local government as determined by 
Parliament by law, shall hold in trust for the people and protect, 
natural lakes, rivers, wetlands, forests reserves, game reserves, 
national parks and any land to be reserved for ecological and 
touristic purposes for the common good of all citizens, 

(c) non-citizens may acquire leases in land in accordance with 
the laws prescribed by Parliament and the law so prescribed 
shall define a non-citizen for the purposes of this paragraph. 


(3) Land in Uganda shall be owned in accordance with the 
following land tenure systems — 


(4) On the coming into force of this Constitution — 


(a) all Uganda citizens owning land under customary tenure 
may acquire certificates of ownership in a manner prescribed by 
Parliament, and 

(b) land under customary tenure may be converted to freehold 
land ownership by registration. 


(5) Any lesse which was granted to a Uganda citizen out of 
public land may be converted into freehold in accordance with a 
law which shall be made by Parliament. 


(6) For the purposes of clause (5) of this article, "public land" 
includes statutory leases to urban authorities. 


(7) Parliament shall make laws to enable urban authorities to 
enforce and to implement planning and development. 


(8) Upon the coming into force of this Constitution and until 
Parliament enacts an appropriate law under clause (9) of this 
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article, the lawful or bona fide occupants of mailo land, freehold 
or leasehold land shall enjoy security of occupancy on the land. 


(9) Within two years after the first sitting of Parliament elected 
under this Constitution, Parliament shall enact a law — 


(a) regulating the relationship between the lawful or bona fide 
occupants of land referred to in clause (8) of this article and the 
registered owners of that land; 

(b) providing for the acquisition of registerable interest in the 
land by the occupant. 


Uganda Land Commission 


238. (1) There shall be a commission to be known as the 
Uganda Land Commission. 


(2) The Commission shall consist of a Chairperson and not less 
than four other members appointed by the President with the 
approval of Parliament. 


$% $ $ 


239. The Uganda Land Commission shall hold and manage any 
land in Uganda vested in or acquired by the Government of 
Uganda in accordance with the provisions of this Constitution 
and shall have such other functions as may be prescribed by 
Parliament. 


District Land Boards 
240. (1) There shall be a District Land Board for each district. 


(2) Parliament shall prescribe the membership, procednre and 
terms of service of a District Land Board. 


241. (1) The functions of a District Land Board are — 


(a) to bold and allocate land in the district which is not owned 
by any person or authority, 

(b) to facilitate the registration and transfer of interests in land; 
and 

(c) to deal with all other matters connected with land in the 
district in accordance with laws made by Parliament. 


(2) In the performance of its functions, a District Land Board 
shall be independent of the Uganda Land Commission and shall 
not be subject to the direction or control of any person or 
authority but shall take into account national and District 
Council policy on land. 


General 


242. Government may, under laws made by Parliament and 
policies made from time to time, regulate the use of land. 


243. (1) Parliament shall by law provide for the establishment 
of land tribunals. 
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(2) The jurisdiction of a land tribunal shall include — 


(a) the determination of disputes relating to the grant, lezse, 
repossession, transfer or acquisition of land by individuals, the 
Uganda Land Commission or other authority with responsibility 
relating to land; and 

(b) the determination of any disputes relating to the amoun- of 
compensation to be paid for land acquired. 


(3) The Chairperson of a land tribunal established under this 
article shall be appointed on the advice of the Judicial Service 
Commission under any law made for the purposes of clause (1) 
of this article. 


(4) A member of a land tribunal shall hold office on terms and 
conditions determined under a law made by Parliament urcler 
this article. 


(5) A law made under this article may prescribe the practice 
and procedure for land tribunals and shall provide for a righ- of 
appeal fram a decision of a land tribunal to a court of law. 


244. (1) Subject to clause (2) of this article, Parliament shall 
make laws regulating — 


(a) the exploitation of minerals, 

(b) the sharing of royalties arising from mineral exploitation. 
(c) the conditions for payment of indemnities arising out of 
exploitation of minerals; and 

(d) the conditions regarding the restoration of derelict lands. 
(2) Minerals and mineral ores shall be exploited taking into 


account the interests of the individual land owners, lccal 
governments and the Government. 


(3) For the purpose of this article, "mineral" does not inclade 
clay, murram, sand or any stone commonly used for building or 
similar purposes. 

Environment 

245. Parliament shall, by law, provide for measures intended — 
(a) to protect and preserve the environment from abvse, 
pollution and degradation; 

(6) to manage the environment for sustamable development, 
and 

(c) to promote environmental awareness. 


see 


UNITED REPUBLIC OF TANZANIA. National Population 
(National Population Policy, Dar es Salaam, 
Tanzania, President's Office, Planning Commission, March 


Foreword 


The main goal of the National Population Policy is to extend the 
horizon of the country’s development plans whose principal 
objective is to move Tanzanians away from poverty and extend 
their horizon of standard of living Since our country's 
independence 30 years ago, we have dealt with various issues 
every ten years, and health programmes to reduce mortality in 
the country. Other measures have been efforts to reduce the rate 
of rural-urban migration - especially to Dar es Salaam - and 
measures taken to encourage people living in areas with 
problems of land scarcity to move to other areas in the country. 
Development plans also deal with employment issues in our 
country. Since 1974 the Government in collaboration with other 
public and non-government institutions is providing family 
planning services as part of maternal and child health services. 


All these issues have been dealt with in isolation without due 
consideration of the impact of successes in these activities on 


progress made in spreading health services in the country has 
reduced mortality rates to an extent that the population growth 
rate has been increasing from under 2 percent per year in the 
1950s to about 3 percent in the 1980s. As the result of this 
situation the in the country has increased from 9 
million in 1957/58 to 23.5 in 1988. 


This increase in the population - as explained in this policy - 
together with the poor technology used by Tanzanians has shown 
adverse impact on various sectors of the economy and the 
country’s environment. Although the country’s population 
density is still low - at 26 persons per square kilometre - 
settlements are spreading to agricultural marginal lands and the 
consumption of natural resources is increasing to the extent that 
threatens to tum our country into a desert. 


This Policy, therefore, gives our country guidelines for dealing 
with all population issues in an integrated manner, and its 
implementation will give a new dimension and direction to 
development plans by making population issues the basis for the 
preparation of these plans. 


It is my expectation that every person responsible for the 
implementation of this Policy will play his/her part fully and 
that the foundation of this implementation will be the people 
themselves. 


Hon. J.S. Malecela, Prime Minister and First Vice-President. 
Preface 
Tanzania's fundamental national goals and development strategy 


are largely inspired by the Arusha Declaration and have clearly 
been reflected in the successive national development plans. 


The triple goels of economic growth, equity and development 
through self-reliance are being pursued through emphasis on 
rural development, mass literacy and provision of basic needs to 
the people. Over 80 percent of the adult people are now hterate 
and enrollment in primary schools has reached 75 percent. 
Other basic services like health care and clean and safe water 


are being brought within easy reach of people. 


The Gross Domestic Product (GDP) is estimated to have grown 
at an annual rate of about 6 percent during the 1960's and at 4 
percent during the 1970's. During the first half of the 1980s, 
Tanzania faced serious economic strains which resulted into 
very low average GDP growth rate of only 1 percent per annum. 
In the second half of the 1980's the national economy started 
showing signs of recovery and the average annual growth rate of 
GDP was put at 3.8 percent. At the same time, the annual 
population growth rate was 3.2 percent in the 1970's and 2.8 
percent in the 1980's. As a result during the period up to 1980, 
the GDP per capita average annual rate of growth was 2 percent 
whereas during the period of 1980-85, the GDP per capita 
declined at 1.5 - 2.5 percent per annum. Although the average 
GDP per capita increased by 1 percent per annum during the 
second half of the 1980's, it is evident that the high population 
growth rate contributes to the low rate of increase of GDP per 
capita in the country. 


Chama Cha Mapinduzi (CCM) and its Governments have been 
concerned, from the outset, with the implications of population 
growth for the achievement of various economic goals and 
national development, and have taken due account of population 
trends in the national development plans. For this reason, in 
recent years various programs to educate Party and Government 
leaders on the relationship between population growth trend and 
national development have been instituted. In 1986, for 
instance, a number of awareness creation seminars for various 
leaders on issues related to population growth have been 
conducted. One among these seminars was conducted for 
members of CCM National Executive Committee (NEC), 
Ministers of both governments and members of the Zanzibar 
Revolutionary Council in November, 1986. An important 
outcome of that seminar was the directive to the government to 
prepare a comprehensive national population policy. 

Historically, a population policy is an imtegral part of a 
comprehensive socio-economic development plan, as there is a 
clear relationship between these two issues. For instance, there 
is evidence that the need for the family to have many children 


1) Effective health services for all people which reduce levels 
of infant mortality and death rates in general. 


ii) Universal education, especially women education and 
professional employment. 


iii) Rural development, especially modem agriculture and rural 
lectrificati 


iv) Old age pension schemes and other social security benefits. 
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The expected outcome of a good and long lasting population 
policy is therefore the promotion of rapid and sustainable 
economic growth and national development which in tum 
facilitate the provision of basic social services to all people. For 
are inseparable, and indeed affect each other. 


The formulation, adoption and the beginning of the 
implementation of the National Population Policy are basic steps 
in ensuring that population and development are viewed as two 
phenomena which are mutually supportive and fully integrated. 
The government and people of the United Republic of Tanzania 
intend to deal with population growth problems in the best ways 
possible and which are acceptable to the society. The 
implementation of this policy therefore will respect individuals 
human rights and religious beliefs. 


In short, this policy document on population and development 
deals with the following areas: 


i) The introduction, which elaborates the historical 
perspective on population in Tanzania, sources of population 
growth, eventual outcomes of high population growth rate 
including the detailed goals of the policy itself. 


ii) The relationship between population and development in 


iii) Problems of special population groups in society like 
women, children, youths, elderly and the disabled. 


iv) Policy objectives and responsibilities of various sectors in 
the implementation of this policy. 


It is the duty and right of every citizen, especially leaders at 
various levels of society, to fully participate in translating, 
integrating and elaborating in deeds the goals and objectives of 
this important policy, and eventually to prepare measures and 
strategies of implementation and implement them as required. 


*»* ** 


Chapter Four. Goals and Responsibilities of Sectors 


A. Goals 
B. Responsibilities of sectors 
C. Conclusion 


A. Objectives 


55. In order to succeed in achieving the aims of the national 
population policy, the goals shall be: 


i To improve the demographic knowledge base, i.e., data 
collection, processing, analysis, projections and research on 
population and development on a regular basis. This will 
provide reliable data and statistics at known intervals [or] 
periods for development planning purposes. 
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li. To raise the desire, among leaders and the public at la-ge, 
to be aware and explain issues, including various problems 
related to population and development This will creat» a 
conducive environment for the family and the community to 
participate in the preparation of their socio-economic 
development plans as well as in the promotion of their skills and 
technology. 


ii. To establish an appropriate information, educatan, 
communication system which among other things, will 
encourage the provision and the use of services related to family 
planning and responsible such as motivating 
mothers to breastfeed their children for a period of not less than 
two years and directing a significant part of family planring 
programs to cover men so that eventually couples are able to 
decide and plan the size of their family. 


iv. To make family planning means and services easily 
accessible so as to reduce maternal and child mortality. 


v. To prepare young people, before marriage, through prcper 
upbringing and the provision of family life education so tha- in 
future they become good and responsible parents. 


vi. To educate the public of the benefits of women marrying 
and bearing children after the age of eighteen years. 


vii To improve women status in society by reviewing existing 
laws in areas where their rights and those of children, nre 
undermined within the family, community and places of work. 
Also to provide women adequate education and appropcate 
technology in order, inter alia, to lessen their daily workload and 
assure them equal opportunity for development in the society. 


viii. To develop the labour force and emphasize its proper ase 
by reviewing the existing employment policies with the aim of 
promoting efficiency and responsible attitude at work places. 
This includes expansion of primary school enrollment, techn-cal 
education and other training so as to promote the developmen: of 
skills and talents of the youth, as this will provide an 
environment that will expand their employment opportunities 


ix To prepare and implement co-ordinated urban, rural and 
regional development plans for rapid development in the country 
and to reduce the rate of rural-urban migration. 


X. To prevent further degradation of environment and 
eventually reclaim it by controlling the current destruction of 
land and forests and encroachment of game reserves. 


xi. To motivate the disabled and enable them to participate 
fully in their development activities and those of the natior at 
large. This will be done through improving existing progrems 
which are designed to raise their welfare, mcludmg providing 
them with education, skills, working tools and employment. 

xii. To raise the well-being of the elderly by according them the 
respect they deserve in the society and by reducing their 
problems of loneliness and/or isolation by initiating progrems 


which will involve relatives and the communities they live in, in 
order to enable them [to] lead a comfortable life. 


B. Responsibilities of sectors 


56. The main thrust of population activities in the recent past 
has been the creation of awareness of population issues and the 
promotion of family planning. In order to attain the goals of the 


organisations undertake their responsibilities as outlined in this 
policy. Specific organs within these institutions to be given the 


task of carrying out implementation responsibilities have to be 
identified as well 


Integrated MCH/FP programmes 


57. The roles of the Ministry, Departments and various 


i. to strengthen the capacity to deliver maternal and child 
health services through appropriate training of personnel, 

ii. to upgrade and equip health facilities for the delivery of 
MCH/FP services, 


li. to utilize information, education and communication 
programmes to promote various family planning methods in 
order to raise the number of users, 

iv. To establish an MCH/FP service statistics system for 
monitoring and evaluation purpose. Special attention will be 
given to the cost of these services and all activities will be 
carried out within the context of the existing Primary Health 
Care (PHC) system. Among other issues that the programme 
shall focus on are: 


a) To take appropriate measures in the spheres of law, 
education, social services etc., to protect and promote the goals 
of MCH/FP programme; 


b) To encourage and assist non-government organisations 
(NGOs) [to] continue with their contribution in this area; and, 
c) To reduce the incidence of pregnancies [in] women below 
the age of 18 years and those over the age of 35 years and at 
short intervals of less than two years. 


58 The institutions which will facilitate the implementation of 
these tasks include: 


i The Ministry of Health 
ii. Tanzania Nutrition Centre (Tanzania Nutrition Institute) 


iii. Attorney General's office 


Information, Education and Communication (IEC) 


59. The IEC activities shall be apportioned appropriately to 
reach particular target groups. These include policymakers, 
the needed information to explam the relationship between 
population issues and development. To achieve this, a system of 
accumulating and retrieving population and 
information shall be established. Special arrangement shall also 
be developed to popularize family planning, by interactive 
education and by eradicating misconceptions regarding family 
planning methods and consolidating the need to promote these 
services, A iate environment for this purpose entails 
measures to motivate the public and the training of specialists in 
population IEC for various mass media, Le., radio, the press etc. 
The roles of the Ministries, departments and various 
organisations responsible for information, education and 
communication are as follows: 


i. To make the IEC strategy an important link in shaping 


VIANA, OTTU) and the mass media for this purpose. 

ii. To set up an IEC programme which will provide guidelines, 
coordination and technical support to all population education 
activities and to maintain working links with other sectors. 

iii. To prepare inventories and conduct complete evaluation of 
all JEC materials on population and development existing in the 
country. This exercise will include an assessment of the 
coverage and efficacy of the various methods used. This would 
constitute the basis for revision and updating the IEC strategies 
to suit changing circumstances. 

iv. Family life education shall progressively be incorporated 


into primary, secondary and teacher education curricula and in 
Mi naui e MEC 


v. To give priority to training of specialists in population 
information and dissemination. 


60. The institutions that shall be involved in implementation of 


i  ThePlanning Commission 

i. Ministry of Broadcasting and Information 

iii. Prime Minister's office and the Chief Minister's office 
iv. Ministry of Education and Culture 

v. Institute of Adult Education 


vL Ministry of Community Development, Women and 
Children. 
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Women in development 


61. Emphasis shall be on a systematic inclusion of women in 


vilis E aber The role of ministries, 
ions in involving women in 
pies ees ia die tn 


i To increase employment opportunities for women at all 
levels. This should be done gradually with due attention paid to 
merit, 

N 
ii. To review and amend laws, especially those relating to 
marriage, family, property and employment, that are inherently 
sex dissiminal 


iii. To raise the minimum age at marriage for giris to 18 years, 


iv. To conduct research and to ensure proper documentation of 
women’s economic contribution; 


v. To promote women’s education at post-primary level. 
Young women should be encouraged and assisted in taking up 
science and technical education and vocational training; 

vi. To enable women to benefit fully from their contribution to 
agriculture through credit and marketing, community 
development, and social welfare. Also their specific needs and 
interests should be adequately addressed, 

vii. To lighten the heavy burden of work of rural women, 
through the application of appropriate technology in agriculture, 
cottage industry and domestic chores, 

viii. In recognition of the dual role of women as mothers and 
workers, day care services for infants and children shall be 
established wherever possible, and 


ix. To increase number of women in decision making 
positions. 


62. Institutions which will be responsible for implementing 
these tasks are as follows: 


i Ministry of Community Development, Women Affairs and 
Children 


li. Ministry of Labour and Youth Development 
lii Chief Minister's Office 

iv. UWT 

v. WAZAZI 

vi. Attorney General's Office 

Children, Youth, Elderly and the Disabled 


63. This programme shall take cognizance of the dominance of 
this group in the population. At the same time, and with regard 
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to children and the youth, the programme shall be the linE and 
integral part of the implementation of all policies or the 
development of children and the youth. In particular the 
following issues shall be stressed: education and trahing, 
employment; family life education; recreation; and problems of 
the elderly and the disabled. Ministries, Departments and 
various organizations will therefore have to take the following 
specific measures: 

i To contine with emphasis on vocational and technical 
education, as well as on skills formation programmes outside the 
educational system, tailored to the needs of the labour market, 
self employment and income generating schemes, 


i. To take measures to moderate the flow of rural migrarts to 
urban areas through special programmes for youths in the -ural 
arcas, 


>? 


iii. To take measures to mitigate problems of low income and 
loneliness of the elderly and the disabled. 


64. In order to effect the implementation of the Natonal 
Population Policy, in relation to Children, Youths, Elderly and 
the Disabled, the following institutions shall participate full" 

i Ministry of Labour and Youth 


i. Ministry of Community Development, Women and 
Children 


iii. Chief Minister's Office 

iv. UWT 

v. WAZAZI 

vi. Ministry of Education and Culture 

vii. SIDO 

viii. CDIF 

ix. Presidential Trust Fund for Self Reliance 

x. VLIANA. 

Agriculture, Food and Nutrition 

65. In order to solve the problems of agriculture, food and 
nutrition, the policy shall aim at mitigating the burden of rural 
woman who play a major role in providing the basic family 
needs, ensuring food security for the nation, and expanding 
nutrition education. Therefore, various ministries, 

and organizations will have the following responsibilities: 


i. Promotion of the use of better farm implements as well as 
techniques and practices of modern farming; 

ii Improving storage, processing and the distribution of Sood 
crops produced at the household, community and national level; 


iii. Pay[ing] special attention to the needs of children, pregnant 
women and lactating mothers as well as providing systematic 
education on food and nutrition. 


66. The responsible institutions in the implementation of the 
above are: 


i Ministry of Agriculture and Livestock Development 

ii, Tanzania Food and Nutrition Centre (TFNC) 

iii. Sokoine University of Agriculture (SUA) 

iv. Ministry of Tourism, Natural Resources and Environment 


v. Ministry of Community Development, Women and 
Child 


Environment and Rural Development 


67. The roles of the respective ministries, departments and 
various institutions in relation to environment and rural 
development programmes shall include: 


i To review and up-date laws pertaining to encroachment of 
protected lands in order to bring them in line with [the] current 
situation and facilitate their effective enforcement; 


ii To promote research on the conservation of environment. 
In particular, in relation to fuel wood conservation, the search 
for new and alternative sources of energy shall be stepped up; 
and with regard to degraded land and other natural resources 
appropriate reclamation measures shall be initiated. In addition, 
examination of the current use of available resources shall be 
carried out with a view to rationalize allocation of resources 
among various uses, 


iii. To prevent encroachment and to promote the safeguarding 
of protected areas because their size is dwindling due to the 
establishment of human settlements in these areas. The 
encroaching population shall be provided with alternative land, 


iv. To encourage and support the introduction of scientific 
farming practices in order to raise productivity in agriculture 
while guaranteemg the conservation of land. These measures 
shall go together with the formulation of land policy to safeguard 
the interests of nationals. Integrated rural and urban planning 
shall be promoted in order to mitigate the degradation of the 
urban environment, 


v. To melude environmental issues m formal and non-formal 
education and to use mass media to create awareness and to 
Training, Statistics and Research 

68. Being aware of the importance of training, statistics and 
research in the implementation of the policy, ministries, 


and various institutions will have the following 
responaibilities in the implementation of this programme: 


i To ensure that and population studies are a 
permanent feature of the teaching and research programmes at 
higher learning institutions in the country A module on 
population shall be made part of a central course such as 
development studies, taught to all undergraduate students. 


' d. Conducting workshops regularly at the national and 
regional levels in the use of demographic data and projections in 
population and development planning and programming, 


iii, To implement the existing laws with the aim of improving 
the vital registration systems and ensure timely 
processing/analysis and dissemination of population and 
development data; 


iv. To intensify efforts to collect, process, analyze and utilize 
statistics for planning and programme implementation. In this, 
priority should be placed on the collection and analysis of data 
needed for integrating population variables in planning at 
regional as well as district and ward levels, 


v. To find ways of conducting an inter-censal national 
demographic survey. Such a survey will provide better 
estimates of mortality and fertility rates, checks on population 
projections based on previous census for the benefit of various 
programmes, 

vi. To conduct research designed to provide answers to 
questions of a practical nature and thereby aid in the 
implementation of the policy, 

vii Launching a research programme which addresses the 
needs of implementation of the population policy including the 
need to change the direction of the policy, 

viii Accord priority [to] special research into the problems 
related to particular issues of the policy such as gender issues, 
and problems of the youth, the elderty and the disabled, 

ix. To consolidate the TEC programme by producing and 
presenting research results in a form that facilitates 
communication among the various persons dealing with 
population issues. 


69. The ee Rape ae ee en dicte 
above include: 


i The Planning Commission 

ii. The University of Dar es Salaam 

il. Sokoine University of Agriculture 

iv. Institute of Development Management Mzumbe 
v. Attorney General's Office 


Appendix — 100 - United Republic of Tanzania — 411 


C. Conclusion 


70. An effective implementation of the National Populatian 
Policy will mitigate and possibly wipe out socio-economic 
development problems caused by rapid increase of the 
population in the country. The success of its implementation, 
however, will depend on the following main issues: 


religious bodies ani other mass organizations, to their 
implementation role as stipulated in the National Population 
Policy; i 

ii. The proper implementation of various plans, programmes 
and policies on socio-economic development such as: 


— Improving and consolidating adult, primary and technical 
education as well as primary health care and family planning, 


— Policies related to agriculture, livestock, food and nutrition, 
women and development, energy, science and technology, water 
etc. 


71. The Government at all levels should ensure that everybody 
involved in the implementation of this policy plays his part as 
required. 

72. The Government and the people of Tanzania are committed 
to solving the problems caused by the rapid population incréase, 
through strategies acceptable to the Tanzanian society, and by 
paying due attention to and respecting human rights and 
policy, therefore, shall be educating each other on the policy 
itself and the requirements of its implementation. 
Implementation of this policy therefore is to educate the people 
on the policy itself and the requirements for its implementation. 
Laws will be enacted to provide for particular aspects of the 
policy which otherwise cannot be implemented. 


73. The implementation of this policy will necessitate the 
formation and consolidation of implementation co-ordinating 
institutions. This includes: 


i The formation cf the Tanzania Council for Population and 
Development : 


ii Strengthening the Population Planning and Policy Unit into 
a department 


ii. Strengthening the existing National Population Committee 
by according it the requisite status. 


74. The roles and responsibilities of these institutions will be 
elaborated in the programme of implementation of the policy. In 
general, the implementation in every sector will be, to a large 
extent, through the existing institutional arrangement{s] in those 
sectors which in turr. will have to be strengthened. 
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VIET NAM. The Civil Code of the Socialist Republic of ‘Yiet 
Nam, 28 October 1995. (Foreign Investment Laws of Vietrram, 
Part 16, 31 August 1996, pp. 1-297.) 


Part L General Provisions 


Chapter L Basic Principles 
Article 1. Objects and Scope of the Civil Code 


The Civil Code: protects the legal rights and interests of 
individuals and organizations, and the interests of the State and 
the public, ensures legal stability and equality in civil relaticns, 
contributes to the satisfaction of the physical and spiritual needs 
of the people; and promotes socio-economic development. 


The Civil Code: stipulates the legal status of individuals, lezal 
and provides legal standards for the conduct of subjects enter-ng 
into civil relations. 


Article 2. Principle of Respect for Interests of the State, 
Interests of the Public and Legal Rights and Interests of 
Other Persons 


The establishment and exercise of civil rights and the 
performance of civil obligations must not infringe the interests 
of the State, the interests of the public or the legal rights and 
interests of other persons. 


Article 3. Principle of Compliance with the Law 


Civil rights and obligations must be established and performed 
in compliance with the bases, formalities and procedures 
stipulated in this Code and other legal regulations, where the 
law does not so stipulate, the parties may undertake or agree 5n 
the establishment of civil rights and obligations in a manrer 
which is consistent with the basic principles set out in this Coce. 


Article 4. Principle of Respect for Good Morals and 
Traditions 


The establishment and exercise of civil rights and fhe 
performance of civil obligations shall preserve ethnic identity 
and shall respect and promote the good customs, practices amd 
traditions, solidarity, mutual support, [the tradition of] each 
individual for the community and the community for each 
individual, and the high moral values of the various ethric 
groups living in the Vietnamese homeland. 


Ethnic minorities shall enjoy favourable conditions in their civil 
intercourse in order to improve steadily their physical amd 
Assistance to elderly persons, young children and disabled 
persons in the exercise of civil rights and the performance 3f 
civil obligations shall be encouraged. 


Article 5. Principle of Respect for and Protection of 
Personal Rights 


Personal rights in civil relations as stipulated by law shall be 
respected and shall be protected by law. 

* $g 
Article 8. Principle of Equality 
All parties are equal in civil relations and differences in 
ethnicity, gender, social status, economic position, belief, 


religion, education and occupation may not be used as reasons 
for unequal treatment. 


Sh & 
Article 12. Protection of Civil Rights 


1. All civil rights of individuals, legal entities and other 
subjects shall be respected and shall be protected by law. 


2. seeps cca goals breuis ce M 
may petition a court or another authorized State body to: 


(a) recognize the civil rights of the subject; 

(b) order the cessation of the violating act; 

(c) order a public apology or retraction; 

(d) order the performance of civil obligations, 

(e) order compensation for any damage; or 

(f) impose a penalty in respect of tbe violation. 

Chapter IL. Individuals 

Section 1. Civil Legal Capacity and Capacity for Civil Acts of 
Individuals 


Article 16. Civil Legal Capacity of Individuals 

1. The civil legal capacity of an individual means the 
capability of the individual to have civil rights and civil 
blienti 

2. Allindividuals have equal civil legal capacity. 


3. The civil legal capacity of an individual commences at birth 
and terminates at death. 
Article 17. Content of Civil Legal Capacity of Individuals 


An individual has the following civil rights and obligations: 


(i) Personal rights associated, or not associated, with property, 
(ii) Ownership rights, inheritance rights and other rights with 
respect to property, 

(iii) Rights to enter into civil relations and to assume 
obligations arising out of such relations. 


Article 18. No Restrictions on Civil Legal Capacity of 
Individuals 


The civil legal capacity of an individual may not be restricted, 
except by law. 


Article 19. Capacity for Civil Acts of Individuals 


The capacity for civil acts of an individual shall be the capability 
of the individual to establish and exercise civil rights and 
perform civil obligations through his or her acts. 


Article 20. Adults and Minors 


Adults are individuals who are eighteen (18) or more years of 
age. Minors are individuals who are under eighteen (18) years 
of age. 


Article 21. Capacity for Civil Acts of Adults 


Other than in the circumstances stipulated in articles 24 and 25 
of this Code, an adult shall have full capacity for civil acts. 


Article 22. Capacity for Civil Acts of Minors Who Are 
between Six and Eighteen Years of Age 


An individual who is between six and eighteen (18) years of age 
must have the consent of his or her legal representative to 
establish and perform civil transactions, except for civil 
transactions which are performed for the purpose of meeting the 
needs of daily life appropriate to the age group. 


A person who is between fifteen (15) and eighteen (18) years of 
age and has sufficient property to secure the performance of 
obligations may establish and perform civil transactions without 
the consent of his or her legal representative, except as 
otherwise provided by law. 


Article 23. Persons Lacking Capscity for Civil Acts 

A child under six years of age does not have the capacity for 
civil acts. All civil transactions for a child under six years of 
age must be established and performed by his or her legal 
representative. 


keh 


Article 28. Rights With Respect to Surnames and Given 
Names 


l. Each individual may have a surname and given name. The 
surname and given name of an individual shall be stated in his 
or her birth certificate. 
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2. An individual shall establish and exercise civil rights and 
perform civil obligations in his or her surname and given name 
as recognized by the authorized State body. 


3. The use of aliases and secret names must not cause damage 
to the legal rights or interests of other persons. 


Article 29. Right to Change Surnames and Given Names 


1. An individual may request the authorized State body to 
recognize a change of surname or given name in any of the 
following cases: 


(a) Where that individual has a surname or given name which 
causes confusion or has an [adverse] influence on his or her 
familys ties, or his or her honour, legal rights or interests; 


(b) Where the adoptive father or mother of the individual 
wishes to change the name of their adopted child, or if the 
individual ceases to be an adopted child and the individual or 
his or her biological father or motber wishes to reclaim the 
surname or given name which was given by his or her biological 
father or mother; 


(c) Where the father or mother of the individual has been 
identified and they wish, or the individual wishes, to change the 
name of the individual, 


(d) Where the surname of the individual is to be changed from 
that of the father to that of the mother, or vice versa, 


(e) Where the individual was lost in his or her childhood and 
his or ker surname and given name are to be changed upon 
discovering the origin of his or her bloodline; or 


(f) Other cases as stipulated by law. 


2. The changing of the surname or given name of an 
individual who is nine or more years of age shall be subject to 
the consent of such individual. 


3. The changing of a surname or given name shall not change 
or terminate the civil nghts and obligations which were 
established in the former surname or given name. 


» *5» 


Article32. Right to Safety of Life, Health and Physical 
Body 


l. Individuals are entitled to the safety of their life, health and 
physical body. 


2. An individual may not harm the life, health or physical 
body of another person. 


3. When an individual is sick or has had an accident resulting 
in his ar her life being threatened, an individual who discovers 
such situation must take such individual to a medical facility. 
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State, collective and private medical facilities may not refase to 
provide treatment and must use all available mean: and 
capabilities for any treatment. 


4. The consent of an individual is required for the application 
of new medical cures to that individual and the anaesthetizafion, 
surgery, amputation and transplant of his or her bodily ocgans. 
If the individual is a minor, has lost the capacity for civil acts or 
is unconscious, the consent of the father, mother, guardEm or 
relatives of the individual must be obtained. Where there is a 
threat to the life of a patient and the consent of the fit»er, 
mother, guardian or relative of such person cannot be ob&ined 
in time, a decision of the head of the medical facility is required. 


5. Post-mortem operations may be performed only E the 
deceased person has clearly expressed consent before death. In 
the absence of such consent, the consent of the father, meter, 
guardian or relative is required. Post-mortem operations may 
also be performed pursuant to the decision of an authored 
State body. 


ee & 


Article 35. Right to Marry 
. Marriage shall be based upon the principle of one wife and zne 
husband. 


Males and females who satisfy fully the conditions for mange 
as stipulated by the law on marriage and family may nerry 
freely provided that no party may coerce or deceive the viher 
party [in relation to the marriage]. No one may interfere vith a 
voluntary or progressive marriage, or coerce another mito 
marriage. 

The freedom to marry of individuals belonging to diff-sent 
ethnic or religious groups, and of an individual who belong= to a 
religion and another who does not, shall be respected and shall 
be protected by law. 


Article 36. Right to Equality between Husband and Wife 


Husbands and wives are equal and have equal rights and 
obligations with respect to all aspects of the family and in c:vil 
intercourse and shall build together a comfortable, soid, 


Article 37. Rights of Family Members to Enjoy tach 
Other's Care 


Members of a family are entitled to enjoy mutual care and 
assistance in accordance with the good moral traditions of Ihe 
Vietnamese family. 


Children and grandchildren who are minors are entitled to enjoy 
the care of, and upbringing by, their parents and grandparzats. 
Children and grandchildren must respect, care for and support 
their parents and grandparents. 


Article 38. Right to Divorce 


A wife or husband or both may, for legitimate reasons, petition a 
court to terminate the marital relationship. 


Article 39. Right to Acknowledge or Not Acknowledge a 
Father, Mother or Child 


An individual who is not acknowledged as the father, mother or 
child of another individual may request the authorized State 
body to identify him or her as the father, mother or child of that 
individual in accordance with the law on marriage and family 
and the law on civil status. 


An individual who is acknowledged as the father, mother or 
child of another individual may request the authorized State 
body to identify him or her as not being the father, mother or 
child of that individual in accordance with the law on marriage 
and family and the law on civil status. Í 


Article 40. Right to Adopt a Child and Be Adopted 


The rights of an individual to adopt a child or to be adopted 
shall be recognized and shall be protected by law. 


The process of adopting a child or being adopted shall take place 
in accordance with the conditions, formalities and procedures 


stipulated in the law on marriage and family and the law on civil 
status. 


Article 41. Rights With Respect to Citizenship 
An individual has the right to citizenship. 


The recognition of, or any changes to, Vietnamese citizenship 
shall be implemented in accordance with the conditions, 


formalities and procedures stipulated by the law on citizenship. 
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Article 44. Right to Freedom of Movement and Residence 


Il. An individual is entitled to freedom of movement and 
residence as stipulated by law. The movement and choice of a 
place of residence shall be determined by the individual as 
appropriate to his or her needs, capabilities and situation. 

2. The freedom of movement and residence of an individual 
may only be restricted pursuant to a decision of the authorized 
State body and in accordance with the formalities and 
procedures stipulated by law. 

Article 45. Right to Work 
Individuals are entitled to the right to work. 

Each individual has the right to work and the freedom to choose 
a job or occupation withont being discriminated against on the 
basis of gender, ethnicity, social status, belief or religion. 


A 
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Section 3. Place of Residence 
Article 48. Place of Residence 


1. The place of residence of an individual is the place where 
such individual lives permanently and has permanent residential 
household registration. 


Where an individual does not have permanent residential 
household registration and does not have a place of permanent 
residence, the place of residence of that individual shall be the 
place where he or she resides temporarily and has temporary 
residential household registration. 


2. Where the place of residence of an individual cannot be 
determined in accordance with paragraph 1 of this article, the 
place of residence of that individual shall be the place where he 
or she is currently living or working or where all or most of his 
or her property is located. 


3. An individual may, except where the law otherwise 
provides, choose a place different from his or her place of 
residence to establish and exercise civil rights and perform civil 
obligations. 


Article 49. Place of Residence of Minors 


i. The place of residence of a minor is the place of residence 
of the father and mother of the minor, if the mother and father 
have separate places of residence, the place of residence of the 
minor shall be the place of residence of the father or mother 
with whom the minor usually lives. 


2. A minor who is fifteen (15) or more years of age may, if his 
or her parents so agree, have a place of residence seperate from 
the place of residence of his or her parents, except where the 
law otherwise provides. 


Article 50. Place of Residence of Wards 


l. The place of residence of a ward is the place of residence of 
the guardian of that ward. 


2. A ward who is fifteen (15) or more years of age may, if his 
or her guardian so agrees, have a place of residence separate 
from the place of residence of his or her guardian, except where 
the law otherwise provides, 


Article 51. Place of Residence of Wives and Husbands 

The place of residence of a wife and husband is the place where 
they live together and shall be determined in accordance with 
the provisions of article 48 of this Code. 


A wife and husband may have separate places of residence, if 
they so agree. 
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Section 4. Civil Status 
Article 54. Registration of Civil Status 


1. Registration of civil status means certification by the 
authorized State body of an event of birth, death, marriage, 
divorce, guardianship, adoption, change in surname, given name 
or citizenship; identification of ethnicity, amendment of civil 
status or other event in accordance with the law on civil status. 


2. Registration of civil status is the right and obligation of 


3. Registration of civil status shall be effected in accordance 
with the formalities end procedures stipulated by the law on 
civil status. 


Article 55. Registration of Birth 


l. At birth, each individual has the right to have his or her 
birth registered, irrespective of whether it is a legitimate or an 
illegitimate birth. The surname of that infant shall be the 
surname of the father or the mother according to customary 
practice or the agreement of the father and mother. Where the 
father cannot be identified, the surname of the infant shall be the 
surname of the mother. 


2. A father, mother or relative must declare the birth of the 
infant in accordance with the law on civil status. 


Article 56. Registrstion of Birth for Abandoned Infants 


l. A person who finds an abandoned infant must protect the 
infant as well as the clothing and articles found with the infant 
and shall promptly resort same to the people's committee of the 
village, ward or town or to the nearest local police station iu 
order to find an individual or organization to foster the infant. 


2. The individual or organization fostering the infant must 
register the birth of the infant in accordance with the law on 
civil status. 


3. The date of birth of the infant shall be the date on which 
the infant was found if there is no proof evidencing the date of 
birth of that infant. 


Article 57. Registration of Marriage 


1. Marriage must be registered with the authorized State body 
in accordance with the formalities prescribed by law. Any other 
formalities shall not be recognized at law. 


2. Where either the male or female party fails, or both parties 
fail, to satisfy all conditions for marriage prescribed by the law 
on marriage and family, the authorized State body in charge of 
registering the marriage shall refuse to register the marriage and 
shall clearly explain the reasons therefor. If the individual who 
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has been refused marriage registration disagrees with such 
refusal, he or she may appeal to the authorized State body 


3. A divorced wife and husband who re-marry must also 
Article 58. Registration of Guardianship 


Guardianship must be registered at the people's committee cf the 

village, ward or town in which the guardian resides or in which 

the office of the body or organization undertakinz the 
ianship is | i 


Article 59. Registration of Child Adoption 


The adoption of a child must be registered and the [associcted] 
handing over and acceptance procedures must be completed with 
the authorized State body in accordance with the law on 
marriage and family and the law on civil status. 


**»x 


Article 65. Registration of Changes of Surnames, c ven 
Names and Citizenship 


Changes of surnames, given names and citizenship musi be 
registered at the authorized State body in accordance with the 
law on civil status. 


Article 66. Amendment of Civil Status 

An individual is entitled to request the authorized State bcd, to 
amend his or her civil status. 

Section 5. Guardianship 


Guardianship 


l. Guardianship is a matter whereby an indivihal, 
organization or State body (hereinafter referred to 1 a 
guardian) is required by law, or appointed, to take care o7 and 
protect the legal rights and interests of a minor or an indivacual 
who suffers from any mental or other illness rendering har or 
her incapable of being aware of, or controlling, his or her acts 
(hereinafter referred to as a ward). 


2. Award includes: 


Article 67. 


(a) A minor who no longer has parents, or whose parents: are 
not identifiable, have lost their capacity for civil acta or have had 
their capacity for civil acts restricted; have had their rights 
restricted by a court, or do not have the means to care for and 
educate such minor and the parents request [the minor to b» a 


ward]; 
(b) An individual who suffers from any mental or other ifm2ss 


rendering him or her incapable of being aware of, or controlling, 
his or her acts. 


3. An individual who is under fifteen (15) years of age as 
referred to in paragraph 2(a) of this article and an individual 
who suffers from any mental or other illness rendering him or 
her incapable of being aware of, or controlling, his or her acts 
must have a guardian. 


4. An individual may be the guardian of more than one 
individual, but an individual may only be the ward of one 
guardian, except where the guardian is the mother, father, 
grandfather or grandmother under paragraph 2 of article 70 or 
paragraph 3 of article 71 of this Code. 


os 


Article 76. Natural Guardian of a Minor 


With respect to a minor who has lost both parents, or whose 
parents: are not identifiable; have lost their capacity for civil 
acts or have had their capacity for civil acts restricted; have had 
their nghts restricted by a court; or do not have the means to 
care for and educate the minor, if the parents so request, the 
natural guardian shall be determined as follows: 


1. Unless the biological siblings otherwise agree, the eldest 
brother or sister who has attained adulthood and who satisfies 
all conditions must be the guardian for his or her younger 
siblings who are minors provided that, if the eldest brother or 
sister fails to satisfy all conditions for acting as a guardian, the 
next eldest sibling who has attained adulthood and who satisfies 
all conditions must be the guardian; and 


2. Where there is no biological sibling or where the biological 
siblings fail to satisfy all conditions for acting as a guardian, the 
paternal 


Article 75. Obligations of Guardians With Respect to 
Persons Under Fifteen Years of Age 


The guardian of a person under fifteen (15) years of age shall be 
obliged to: 


]. Take care of and educate the ward; 

2. Represent the ward in civil transactions, except where the 
law provides that persons under fifteen (15) years of age can 
establish and perform civil transactions by themselves, 

3. Manage the property of the ward; and 

4. Protect the legal rights and interests of the ward. 


Article 76. Obligations of Guardians of Persons Who Are 
between Fifteen and Eighteen Years of Age 


The guardian of a person who is between fifteen (15) and 
eighteen (18) years of age shall be obliged to: 


` 


1. Manage the property of the ward; 

2. Represent the ward in civil transactions, except where the 
law provides that persons who are between fifleen (15) and 
eighteen (18) years of age may establish and perform civil 
transactions by themselves, and 

3. Protect the legal rights and interests of the ward. 


*1*9 
Part 4. Inheritance 
Chapter L General Provisions 
Article 634. Rights of Inheritance of Individuals 
An individual may make a will to dispose of his or her estate, 
leave his or her property to an heir in accordance with law, or 
inherit an estate [left to him or her] under a will or in 
accordance with law. 


Article 635. Equality of Individuals With Respect to Rights 
of Inheritance 


All individuals are equal with respect to rights to bequeath their 
property to others and to inherit estates under wills or in 
accordance with law. 


one 
Chapter IL Inheritance Under Wills 

Article 649. Wills 

A will is an expression of the wishes of an individual, made in 


order to bequeath his or her property to others after his or her 
death. 


nee 


Article 672. Heirs Notwithstanding Contents of Wills 


Where a testator does not grant any of the following persons an 
inheritance, or grants any such person an inheritance which is 
less than two-thirds of the share that person would have received 
if the estate had been distributed according to law, such person 


shall be entitled to a share of the estate equivalent to two-thirds - 


of the share that he or she would have received if the estate had 
been distributed according to law, unless such person has 
disclaimed his or her inheritance under article 645, or is a 
person who is not entitled to inherit as stipulated m paragraph 1 
of article 646 of this Code. 


1. Children who are minors, father, mother, wife or husband 
of the testator, and 


2. Children who are adults, but who are incapable of working. 
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Chapter IIL Inheritance at Law 
Article 677. Inheritance at Law 


Inheritance at law is inheritance in accordance with the order of 
priority of inberitance, and the conditions and procedures of 
inheritance, stipulated by law. 


Article 678. Cases of Inheritance at Law 

l. Inheritance at law shall apply in any of the following cases: 
(a) There is no will; 

(b) The will is unlawful; 

(c) All heirs under the will have died before, or at the same 
time as the testator dies, or the bodies or organizations which 
are entitled to inherit under the will no longer exist at the time 
of commencement of the inheritance, or 

(d) The persons appointed as heirs under the will do not have 
the right to inherit or have disclaimed the right to inherit. 

2. Inheritance at Jaw shall also apply to the following parts of 
an estate: 


(a) Parts of an estate in respect of which no disposition has 
been made in the will; 


(b) Parts of an estate related to an ineffective part of the will; 


(c) Parts of an estate related to heirs under the will who do not 
have the right to inherit, who have disclaimed the right to 
inherit, or who have died before, or at the same time as the 
testator dies, and parts of an estate related to bodies or 
organizations entitled to inherit under the will but which no 
longer exist at the time of commencement of the inheritance. 


Article 679. Heirs at Law 


l. Heirs at law are categorized in the following order of 
priority: 


(a) The first level of heirs comprises: parents, biological 
parents, adoptive parents, offspring and adopted children of the 
deceased; 


(b) The second level of heirs comprises: grandparents and 
siblings of the deceased; and 

(c) The third level of heirs comprises: biological great- 
grandparents of the deceased, biological uncles and aunts of the 
deceased, and biological nephews and nieces of the deceased. 


2. Heirs at the same level shall be entitled to equal shares of 
the estate. 
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3. Heirs at a lower level shall be entitled to inherit where 
there are no heirs at a higher level because such heirs have died, 
or because they are not entitled to inherit, have been deprrved of 
the right to inherit or have disclaimed the right to inherit. 


Article 680. Succeeding Heirs 


Where a child of a testator dies before the testato, the 
grandchildren of the testator shall inherit that part of the estate 
which their father or mother would have been entitled to merit 
had such father or mother still been alive. If the grandchil-tren 
have also died before the testator, the great-grandchildren o7 the 
testator shall inherit that part of the estate which their fataer or 


. mother would have been entitled to inherit had such fafier or 


mother still been alive. 


Article 681. Inheritamce Relations between Adopted 
Children and Their Adoptive Parents and Biological Perents 


An adopted child and his or her adoptive perents may inherit 
each other's estates and may also inherit in accordance with 
articles 679 and 680 of this Code. 


Article 682. Inheritance Relations between Stepchlcren 
and Their Stepparents 


If a stepchild and his or her stepparents care for and scp ort 
each other as though they were biologically related, they -nay 
inherit each others estates and may also inherit in accordence 
with articles 679 and 680 of this Code 


Article 683. Inheritance Where Wives and Husbands Have 


Divided Multiple Ownership Property, Have Applied for 
Divorce or Have Married Again 


1. Where a wife and husband have divided their mulitple 
ownership property while they are still married and one of them 
subsequently dies, the surviving spouse shall still be entithed to 
inherit the estate of the deceased. 


2. Where a wife and husband have applied for, but nct yet 
obtained, a legally effective divorce pursuant to a fudgemen: or 
decision of a court and one of them dies, the surviving sscuse 
shall, nevertheless, be entitled to inherit the estate o^ the 
deceased. 


3. A person who is the wife or husband of the deceased at the 
time when his or her spouse dies shall be entitled to mher-t the 
estate of the deceased even if that person subsequently maries 
another person. 


YEMEN. Constitution, 28 September 1994. (The Constitrtzon, 
Yemen, House of Representatives, November 1994, 44 p.. as 

in Constitutions of the Countries of the Word, 
Release 95-2, March 1995, pp. 1-46.) 


Part One. The Foundations of the State 
Section L The Political Foundations 


Article 1. The Republic of Yemen is an 

sovereign, Arab Islamic State which is inseparable and no part 
of it shall be ceded. The Yemeni people is part of the Arab and 
Islamic nation. 


Article 2. Islam is the religion of the State and Arabic is itx 
official language. 


Article 3. The Islamic Sharia’a (jurisprudence) shall be the 
source of all legislations. 


Article 6. The State shall abide by the United Nations Charter, 
the Universal Declaration on Human Rights, the Arab League 
Charter and the universally recognized rules of international 
law. 


Section IL The Economic Foundations 


ae 


Article 8. All types of natural resources and energy sources 
existing underground, on the ground, in the territorial waters 
and the continental shelf and the exclusive economic zone shall 
remain the property of the State which shall ensure their 


“eo x 


Article 23. The right to inherit according to Islamic Sharia'a 
shall hereby be guaranteed by law. 


Section IIL Social and Cultural Foundations 


Article 24. The State shall provide equal political, economic, 
social and cultural opportunities for all citizens, and shall issue 


legislations ensuring proper application. 


Article 25. The Yemeni society shall hereby be established an 
social solidarity based on justice, freedom and equality as 
provided for by law. 


Article 26. The family, based on religion, morality and love of 
the homeland, is the nucleus of society. The family and family 
ties shall be protected and strengthened by law. 


se 


Article 29. Work is a right, honour and necessity for the 
development of society. Each citizen shall have to choose any 
type of work as stipulated by law. No involuntary work, except 
by law or as public service performed against just compensation, 
shall exist. Employer-employee relations and trade unionism 
shall be defined and regulated by law. 


Article 30, The State shall protect the mother and safcguard 
the juvenile, the child and the youth. 


Article 31. Women are akin to men having rights and 
obligations as demanded by the Sharia’a and stipulated by law. 


Article 32. The State and society shall together contribute to 
providing education, health care and social services which are 
fundamental elements for the progress of society. 


x$ 


Part Two. Basic Rights and Obligations of Citizens 
Article 40. All citizens shall have equal rights and obligations. 


Article 41. Each citizen shall have the right to participate in 
shall by law secure freedom of thought and expression whether 
orally, in writing or in pictures and as provided for by law. 
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Article 43. The granting of the Yemeni nationality shall be 
regulated by law. No Yemeni citizen, except by law, shall be 
denied nationality. 


Article 44. No Yemeni citizen shall be delivered up to a 
Article 45. No political refugee shall be extradited. 


Article 46. Crime shall be the sole responsibility of the 
culprit. Crime and punishment shall be determined by the 
provisions of Sharia’a and law. The accused shall remain 
innocent until proven guilty by a final decision of a court of law. 
No retroactive laws shall be promulgated. 


Article 47. (a) The State shall secure the personal freedom, 
dignity and safety of all citizens. Cases where the 
aforementioned freedom is restricted shall be defined by law. 
No citizen shall be denied this freedom unless against a ruling 
by a court of law. 


»*5 


Article 50. Citizens shall seek the assistance of law to protect 
their rights and interests, and shall submit directly and indirectly 
complaints, criticisms and suggestions to State organs and 
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Article 53. The right to education shali be guaranteed to all 
citizens by the State which shall build various types of schools 
and educational institutions. Primary education shall be 
compulsory. The State shall seek to eradicate ilhteracy and 
expand technical and vocational education. The State shall give 
special attention to the welfare of the juvenile population 
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protecting them against delinquency, providing religious, mental 
and physical education and adequate conditions for the 


development of their potentialities at all fields. 


Article 54. Health care shall be provided for all citizens by the 
institutions. Medicine as a profession shall be governed by law. 
Free health services and health education shall be provided for 
all citizens. 


Article 55. The State shall provide social security for all 
citizens in such cases as sickness, disability, unemployment, old 
age and loss of financial supporter and especially to martyrs’ 
families in accordance with law. 


Article 56. Every citizen shall have the right to move freely 
from one place to another inside Yemeni territories except 
subject to restrictions imposed by law in the public interest, 
safety and security. Entry to and departure from the Republic of 
Yemen shall be regulated by law. No citizen shall be expelled 
from or forbidden to return to the Yemeni territories. 


ee 


CHINA. The National Family Planning Program of China 
1995-2000. (The National Family Planning Program of China 
1995-2000, Beijing, China, State Family Planning Commission, 
1995, 36 p.) 


IL Primary Tasks, Major Objectives and Working 
Principles 


(3) In line with the overall plan laid down by the Party and 
Government for Chma's socialist modernization drive, the 
primary tasks for China's family planning program in the 1995- 
2000 period include: 


~ guided by Deng Xiaopmgs theory on building socialism 
with Chinese characteristics and the Partys basic line, 
implementing in real earnest the Decizion of the CPC Central 
Committee and the State Council on Strengthening the Family 
Planning Program and Imposing Strict Control on Population 
Growth issued in 1991; 


- giving high priority to family planning and doing [a] 
thorough job so as to bring new successes to the endeavor and 
ensuring the fulfillment of the population control objective for 
the 1995-2000 period: 


- improving the health and education standards of the people 
and striving for a more rational population structure so as to 
conform with socio-cconamic development. Likewise, it is 
important to coordinate with environment protection and 
and providing a desirable population environment for the 
socialist modernizaticn drive. 
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(4) The major objectives for family planning include: 


- cutting the natural growth rate to less than ten per thocsand 
by 2000; 


the total population (excluding that of Taiwan 
nuca DUIS DS buds Le DN 
2000; 


While imposing strict controls over population growth te keep 
the population to a reasonable size, we should strive for a 
marked improvement in people's health and education staacards 
and establish, step by step, a population and family plaming 
working mechanism that has Chinese characteristics and meets 
the needs of a socialist market economy. 


(5) To fulfill the above primary tasks and major objectivzs, we 
should apply our successful experiences and make ccnstant 
improvements m our future work by freeing ourselves Yom 
obsolete conventions and seeking truth from facts. We should 
adhere to the following principles in our work: 


- Top government officials should be put in charge and held 
responsible for the whole endeavor of the family planning work. 
Governments at all levels are committed to fulfilling popcletion 


sectors in [a] joint effort to tackle the population and “amily 
planning matters with an integrated and holistic approach so as 
to create a favorable social environment for implementir g the 
basic national policy of family planning; 


- Population and family planning should be incorporated into 
the overall planning of the national economic and sccial 
development so that population growth will be made compatible 
with socio-economic While grcwth 
should be put under strict control, population plans shouid be 


feasible and practical, 


- The current policies for family planning should be 
implemented in an all-encompassing way. Efforts shouic be 
made to ensure their stability and consistency and bring family 
planning into the realm of the legal system. While naking 
further improvements to the mechanisms for social restraict, we 
should make use of economic means and strengthen incentive 
mechanisms in family planning and heip the masses to become 
better off earlier with fewer births; 


- Family planning should serve and be subordinate © the 
central task of economic development. It should be integrated 
with the development of a socialist market economy ari a 
socialist culture and ideology and with the efforts to help the 
masses to have happy families with modern ethics and cilxure 
and better off living conditians, 


- We should adhere to the principle of combining 
government guidance with people's voluntariness and implement 
the policy of "three priorities", namely, giving priorities to 
information, education and communication, to contraception and 
to regular services in family planning work. We should © our 


utmost to offer better services to the people by following the 
mass line, that is, do everything we can to serve the people and 
rely on them in all our work. We should offer services in a 
wider sphere and try to accomplish the goal of putting 
population growth under effective control, while at the same 


contribute to social stability and unity, 


- Family planning should rely on the progress of science and 

technology. Efforts should be made to ensure better use of more 

advanced science and technology in family planning so as to 

E eter emcee SORTING E 
of life; 


- We should proceed from actual conditions and offer 
specific guidance that suits different localities. In our work, we 
should focus on the rural areas, especially in populous provinces 
and economically under-developed regions, while continuing to 
ensure the success of the family planning endeavor in urban 
areas. 


HL Stabilize Current Family Planning Policies in Effect 
and Improve the Legal System 


(6) Continued efforts should be made to implement the current 
family planning policies in effect in an all-encompassing way to 
prevent early marriages, early births, and reduce unwanted 
pregnancies and births. 


Family planning should also be promoted in areas inhabited by 
ethnic minorities so as to promote the economic and social 
development in those areas and improve the quality of life of the 
minority people there. . 


(7) Continued efforts should be made to improve local 
legislation on family planning and work out relevant statutes and 
regulations. Initial preparatory work for the drafting of the 
Family Planning Law of the People's Republic of China should 
be carried out in real earnest and recommendations be made on 
legislation regarding population and family planning to provide 
a legal guarantee for the promotion of family planning. Serious 
efforts should be made to improve publicity and education 
regarding the legal system so that officials and the masses will 
be able to exercise their rights and perform their duties in family 
planning as stipulated in the Constitution and in the relevant 
laws and regulations. Family planning personnel at various 
levels should be urged to serve the people wholeheartedly. 
Efforts should be made to improve the enforcement of family 
planning regulations and strengthen its supervision. Family 
planning personnel are required to perform their duties in 
accordance with the law and ensure that laws are enforced in a 
just and civilized way and that the legitimate rights and interests 
of the people are protected. Any infringement of these laws and 
disciplines will be dealt with seriously and any criminal 
activities undermining family planning severely cracked down 
on. 


(8) Research on population science should be strengthened. 
The China Population Association should act as a medium for 
bringing together all population scientists to conduct scientific 
research on population and family planning, and offer advice 
and suggestions for implementing the basic national policy of 
family planning and finding solutions to China's population 
problems. 


JV. Give Top Priority to Education and Publicity and Help 
Effect Changes in the People's Concept of Childbearing 


(9) Vigorous efforts should be made to develop educational 
undertakings. Relevant laws and regulations should be 
conscientiously implemented. These include: The Law of the 
People's Republic of China on Nine-Year Compulsory 
Education, Regulation on the Eradication of Illiteracy, the 
National Educational Reform and Development Program of 
China and the Program for the Implementation of Patriotism in 
Education. We should enhance people's command of science 
qualities. Special emphasis should be put on improving the 
standard of women's education so as to facilitate changes in their 
concepts of marriage and childbearing. 


(10) Nationwide publicity and education campaigns on 
population and family planning should be carried out on a long- 
term basis and in a thorough way. Efforts should be made to 
enhance people's awareness of population issues and guide them 
toward a more civilized, advanced and scientific concept of 
marriage and childbearing. Governments at all levels should 
coordinate with the departments concerned and mobilize all 
means as radio and television, films, newspapers, magazines and 
art performances, information on China's population situation 
and its basic national policy of family planning, and on the 
necessity that population growth must coordinate with economic 
and social development, and with the environment and 
resources. Efforts should be made to help popularize among 
people cf childbearing age. scientie kmowiedee of rexodartiee 
health, contraception and fertility regulation and of maternal and 
child care, as well as healthier births and healthier childbearing, 
and to advocate later marriages and later childbearing, fewer 
and healthier births. The idea that male and female babies are 
equally desirable and the virtue of respecting elders and 
protecting the young should be encouraged. Efforts should be 
made to protect the legitimate rights and interests of women and 
children and to commend those who have conscientiously done 
well m family planning. The broad masses should be advised to 
handle correctly the relationships between their long-term and 
immediate interests and between the interests of the nation and 
those of the individual family. 


Vigorous efforts should be made to bring about a boom in 
literary and artistic creativity to publicize population issues. 
Writers and artists should be encouraged to produce more and 
better works depicting population and family planning issues. 
Efforts should also be made to improve the supervision of 
literary and artistic creativity and the publication of books and 
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(11) Publicity and education should be geared to grassroots 
units and the masses, and should be integrated with the efforts 
to promote a socialist set of ethics and culture. Emphasis should 
be put on serving a clearly-defined purpose and achieving 
tangible results. Civilized units should be established. 
Campaigns should be launched to draw women into mass 
activities aimed at acquiring literacy and production skills and 
emuleting one another in achievements and contributions so that 
a community environment favorable to family planning will 
gradually be formed. Face-to-face communication and 
counseling, patient and careful persuasion and publicity should 
be extended into households. To meet the peoples need for 
more knowledge and a more prosperous life, information, 
education and communication on family planning should be 


hygiene and health care, enrich people's cultural activities during 
their spare time and promote social welfare and security. In this 
way, information, education and communication are combined 
with rendering services. 


Party schools, cadre schools, Youth League schools and adult 
schools in rural areas at various levels and universities, as well 
as colleges and middle schools should incorporate knowledge on 
population and family planning into their curricula. Education 
on China's population situation and on adolescent health should 
be offered in related courses in middle schools and in senior 
classes of primary schools in rural areas. 


(12) Greater efforts should be made to develop familv planning 
publicity networks. The initiatives of various family planning 
publicity and education centers should be brought into full play. 
Publicity materials that suit the needs of grassroots, either in 
written, drawn or audio-visual forms, should be maximized so 
that family planning publicity materials are made available to 
every village and every household. County family planning 
service stations or publicity stations should be manned and 
supervised by fulltime staff members and equipped with 
necessary facilities to conduct publicity and training in a well- 
planned way. In places where the necessary conditions are 
available, population schools at the township level and publicity 
offices in villages should be established to conduct publicity and 
training among family planning personnel at the grassroots level 
and among couples of childbearing age. 


By the year 2000, feature programs on population and family 
planning should be broadcasted on all radio and television 
stations at the provincial level and 85 percent of radio stations at 
the prefecture and county levels and 70 percent of television 
stations at the prefecture level. 


V. Improve Family Planning at the Grassroots Level with 
the Emphasis on Rural Areas 


(13) Improving family planning at the grassroots level 
constitutes an essential guarantee for the effective 
implementation of family planning policies and one of the major 
measures im implementing the policy of "three priorities". 
Leaders at all levels must attach great importance to this 
endeavor and work in a down-to-earth manner to ensure the 
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success of family planning at the grassroots level Family 
planning should also be integrated with economic developmeat 
and the promotion of material, ethical and cultural progress in 
communities. 


(14) The establishment of family planning organizations at the 
township and village levels, particularly in the latter, has been 
the key to the success of family planning in rural areas. Efforts 
should be made to inspire these organizations to assume their 
responsibilities and play an effective role. Members of the 
Communist Party, Communist Youth League, revolutiona-y 
armymen, cadres, and leading cadres at various levels n 
particular, should take the lead in observing and implementing 
the relevant policies and regulations on family planning, urge 
their children and relatives to practice family planning and 
actively participate in publicity work. The Party discipline 
must deal seriously with officials who violate family planning 
policies and regulations. 


(15) A contingent of family planning workers at the grassrocts 
level should be formed that is sufficient in number and 
professionally competent for the job. Neighborhood committe2s 
in urban areas and villagers’ committees and groups in rural 
areas should have part-time family planning workers and ensu-e 
that these people have clearly defined tasks and are duly pari. 
The roles of the family planning association and other mass 
organizations should be brought into full play so that they can 
help motivate people to conduct self-education, self-managemeat 
and self-services, rendering practical services for the people and 
doing them good turns. In this way more people will be drawn 
into the family planning endeavor. 


(16) Local authorities should draw up plans and work 
conscientiously to help grassroots units implement in real 
earnest the principle of "three priorities" in family plannimg 
work, improve basic services and gradually accomplish a more 
standardized management. In rural areas campaigns should 5e 
launched in line with local conditions, to establish villages that 
have come up to family planning standards. The campaign can 
be integrated with activities to create "better-off villages" amd 
"more civilized villages". In urban areas, efforts should be made 
to study and solve problems that have arisen in new situations 
and to steadily improve family planning. 


(17) The Regulations on Family Planning Management of the 
Floating Population should be jenti implemented. 
Local anthorities at the places of entry of the floating populetion 
and those at the places of its permanent residence should 
coordinate their efforts. The departments of family plannirg, 
residence registration, labor, industrial and commerczal 
administration, urban construction, public security, associations 
of self-employed laborers and other organizations shovld 
cooperate closely with one another while assuming their 
respective responsibilities in a joint effort for more effective 
management of family planning among the floating population 


VL Develop Science and Technology for Family Planning 
and Reproductive Health and Improve the Quality of 
Technical Services 


(18) Continued efforts should be made to improve the overall 
arrangement for scientific research on family planning and 
reinforce the key laboratories at the national and ministerial 
levels so that they will gradually attain the advanced 
international levels. We should make the best use of the 
strengths of family planning research institutions in various 
regions and departments and form a scientific research network 
for family planning which is suited to China's specific 
conditions. 


(19) In line with China's actual needs, applied research on 
contraception and fertility regulation should be carried out 
vigorously. Meanwhile, attention should be paid to basic 
research and research on healthier births. Efforts should be 
made to improve the existing techniques for contraception and 
fertility regulation and develop new means and methods for this 
end. We should study and explore the use of traditional Chinese 
medicine m birth control and strengthen basic research on 
human reproduction theories, carry out epidemiological and 
sociological studies on reproductive health and research on the 
reduction of birth defects and the prevention of hereditary 
diseases. International technical cooperation and exchanges 
should be expanded and efforts made to introduce and utilize 
new technologies and results of scientific research from other 
countries. 


(20) Attention should be paid to the commercialization of 
scientific and technological achievements and putting them into 
production. Greater efforts should be made to popularize new 
technology and collect, process and disseminate information and 
data on the progress of science and technology. Technical 
services for family planning should be strengthened and 
improved. Efforts should be made to ensure that every person 1n 
need of contraception will manage to learn one of the modem 
methods that is both safe and effective. 


(21) Technical service institutions for family planning at the 
grassroots level should be reinforced and their role brought into 
full play. The equipment, personnel, structure and management 
procedure of health and family planning technical service 
institutions at the county and township levels should conform 
with the standards. Pre-pregnancy services should be promoted 
and encouraged and proper guidance offered to different 
categories of people of childbearing age. Technical services for 
contraception should be provided before pregnancies so as to 
reduce the number of unwanted pregnancies. Technical 
childbearing should be offered to the masses. 


(22) Scientific research and technical service management of 
family planning should be strengthened. Family planning 
commissions at the province (autonomous region and 
municipality), prefecture (municipality) and county levels should 
be staffed with leaders and managerial personnel well versed in 
science and technology. 


(23) Governments and other relevant authorities should 
gradually increase their financial input to scientific research and 
technical services for family planning to meet the needs for 
more channels for fund-raising to boost development of science 
and technology in the fields of family planning. 


VIL Strengthen and Improve Management of the 
Population Plan and Statistics 


(24) The Provisional Regulations Governing the Management 
of Population Plans and the Regulations for the Implementation 
of Population Plans at the Grassroots Level (for trial use) 
should be conscientiously implemented. Local authorities 
should proceed from the local conditions and work out in a 
scientific and rational way their own population plans m 
accordance with the population plan set by the Central 
Government. Population plans should be made known to the 
public so as to subject them to people's supervision. 


(25) The Law of the People's Republic of China on Statistics 
and the Rules for the Implementation of Family Planning 
Statistics should be implemented in real earnest. A stronger 
contingent of statistics workers should be formed and effective 
measures adopted to ensure the quality of population and family 
planning statistics. Attempts to withhold, underreport or distort 
statistical data are strictly forbidden. The evaluation of 
statistical data should be strengthened and efforts made to 
ensure the success of the comprehensive analysis of statistical 
data and other relevant information. The role of statistics in 
providing information, counseling and supervision should be 
brought into full play. 


(26) A national family planning management information 
system should be gradually established to improve family 
planning management and services. By the year 2000, 
departments in charge of family planning above the county level 
should have set up networks for family planning mformation 
dissemination and computer-aided management of information 
on women of childbearing age, and family planning work should 
have materialized in most of the counties. 


VIIL Increase Investment and Ensure Material Support 


(27) Financial departments at various levels should ensure the 
necessary funds for family planning endeavors. By the end of 
the Eighth Five-Year Plan period (1990-1995) local 
governments at various levels should raise the annual funds for 
family planning to 2 yuan per capita. During the Ninth Five- 
Year Plan period (1995-2000) local governments should 
continue to increase their input into family planning. A 
proportion of township public welfare funds should be 
earmarked for family planning. Efforts should be made to enlist 
financial assistance from the United Nations and other 


international organizations. 

(28) Family planning funds should be well-managed and 
properly used. More financial assistance should be given to 
family planning in former revolutionary base areas, minority- 
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inhabited areas, border and impoverished areas. The Rules for 
the Management of Social Welfare Fees should be 
conscientiously implemented to ensure that these fees are 
reasonably charged, well managed and properly used, and 
ensure that they are used entirely for family planning endeavors. 


(29) Family planning service networks should be set up at a 
greater speed. Planning departments at all levels should 
incorporate family planning capital construction into the national 
plan for capital construction. By the end of the Eighth Five- 
Year Plan period family planning service stations should be set 
up in most of the counties and suburban areas of cities 
throughout the country, and efforts should be made to 
consolidate and improve them to bring them closer to perfection 
durmg the Ninth Five-Year Plan period. Family planning 
service stations or rooms at the township and village levels 
should be set up in line with the local conditions. As for the 
existing family planning service institutions, efforts should be 
made to improve the quality of their staff and their services, and 
to work out relevant rules and regulations so as to offer 
comprehensive services in family planning. 


(30) Efforts should be made to improve the contraceptives 
supply networks to ensure supplies. Proper arrangements 
should be made in the production of contraceptives and reforms 
m the management of contraceptives vigorously pursued. While 
laying emphasis on establishing supply networks in rural areas, 
especially in remote and poverty-stricken areas to ensure 
supplies free of charge, we should expand retail sales of 
contraceptives in cities and economically more developed areas 
to meet fhe needs of people of childbearing age. 


IX. Consolidate the Ranks of Family Planning Workers and 
Improve Their Quality 


(31) Efforts should be made to consolidate the ranks of family 
planning institutions at various levels. Competent cadres should 
be selected to reinforce these institutions to help form a 
contingent of family planning workers with a rational 
composition of professional expertise and ages. They should be 
devoted to their work, and have a thorough understanding of 
relevant policies and expertise in management and mass work. 
Governments at all levels should show great concern for and 
take good care of family planning officials and workers. 
Advanced units and model workers should be cited for their 
outstanding achievements and efforts should be made to help 
them solve problems in their work and daily life. 


(32) er ades danse ee odi 
provided for townships, neighborhood committees, factories, 
enterprises and institutions. A proper resolution should be 
found to problems regarding pay and other benefits. 


(33) Treining of family planning workers at all levels should be 
strengthened. While attention is paid to continued education 
and short-term training that serves some practical purposes, a 
systematic in-service professional training should be offered to 
all full-time family planning workers during the Ninth Five-Year 
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Plan period to help enhance their ideological qualities and 
professional competence. 


(34) Efforts should be made to develop education regardirg 
population and family planning and incorporate it inta the 
national and local education plans. A population and fezmiy 
planning education system with a proper scope and reasomatie 
structure should be formed to help tram a contingert 3f 
professionally well-trained and competent family planning 


X. Strengthen Leadership and Adopt an Integrated 
Approach to Family Planning 


(35) Serious efforts should be made to implement and improve 
the responsibility system for the population plan and famly 
planning program management by objectives. Leading officicls 
of the Party and Government at various levels should 

take overall charge of and be held responsible for the fam ly 
planning work. Leading groups for population and famly 
planning work should be established, and efforts made to 
improve their work and help coordinate between vericus 
departments concerned in a jomt effort to ensure the success-of 
the family planning progam A scientific system -of 
responsibilities and objectives should be established, aad 
methods of evaluation and examination worked out in order to 
guide the sound development of family planning work. A family 
planning responsibility system should also be introducec into 
enterprises whose legal representatives are put in overall charge 
of promoting family planning. 


(36) Governments at various levels should use all kinds of 
methods to help the Party members and cadres, especially these 
above the county level, to study Marxist theories on populat.on 
conscientiously and acquire knowledge an population and family 
planning. They should help them foster a keen awareness of 
population issues and of per capita share of resources as well as 
the idea that population growth should be coordinated wath 
socio-economic development, the utilization of resources and -he 
environment. Party organizations and personnel department: at 
all levels should take family planning work as one of the mzjor 
factors in evaluating the performance of leading cadres at 
various levels during their terms of office. A system of rewae:ds 
and penalties should be established, under which those who 
have done a good job in family planning will be rewarded ind 
those who have neglected their duties will be punished. 


(37) All social sectors should pay attention and give geat 
support to family planning and take the implementation of the 
basic national policy of family planning as their unshakeble 
duty. Policies, laws and regulations formulated by varmus 
departments on social welfare, labor and employment anc oher 
aspects of social life should be conducive to encouraging liter 
marriages and later childbearing, fewer and healthier birchs. 
Local authorities and departments concerned should, under the 
unified leadership of the government and the supervision. of the 
people's congress, conscientiously perform their duties in farxily 
planning, bring their respective strength into play and. acopt 
effective measures in a common effort to make family planning 
work a success. 


(38) Efforts should be made to give the Marriage Law wide 
publicity, make pre-marriage education universal and strengthen 
the management of marriage registration in accordance with the 
Regulation on the Management of Marriage Registration to 
prevent early marriage and early birth or birth out of wedlock. 
The Law on the Protection of the Rights and Interests of Women 
should be given greater publicity and women's legitimate rights 
and interests in education, labor employment and participation 
in social activities and marriage as well as family life should be 
safeguarded, Efforts should be made to constantly enhance 
women's status and encourage them to devote themselves to the 
socialist modernization drive. Maternal and child health care 
should be improved to ensure healthier births and the better 
rearing and education of children. Constant efforts should be 
made to promote the health of women and infants and put an 
end to the infanticide and abandonment of girl babies. Social 
security systems should be established and improved gradually 
and a variety of insurances for family planning and the aged 
should be promoted. In urban childbearing insurance for women 
may be practiced on a trial basis. Poverty alleviation programs 
should be combined with family planning. While supporting 
poverty-stricken areas in their economic development, we should 
help them work out population plans and ensure the success of 
their family planning measures. 


(39) Efforts should be made to adapt family planning to the 
changing situation of reform and opening up to the outside world 
and an emerging socialist market economy, and integrate family 
planning with economic development, with income-generating 
projects and with efforts to refine family life and make it more 


(40) Friendly cooperation with international organizations and 
governments of various countries should be strengthened, and 
the advanced experience and technologies of other countries 
should be assimilated to help improve China's family planning 
work. Publicity aimed at the overseas audience should be 
launched through various media to introduce to the international 
community China's achievements and experience in carrying out 
family planning and coordinating population growth with socio- 
economic development, resources and the environment. 


CHINA. White Paper on Family Planning in China, 23 August 
1995. (Xinhua News Agency, 23 August 1995, Kem No. 
0823121, 19 p.) 


FOREWORD. Excessive population growth is an extremely 
serious problem facing the contemporary world. Each minute, 
the earth's population is increased by 160 people. In face of this 
problem the UN Population Fund sounded a warning to the 
international community: ee 
to control population and maintain a balance between 
consumption and development, the world population would be 
12.5 billion people by the middle of the next century, and 
humanity be unable to develop further. The global emergence of 


the population question poses a serious challenge to many 
countries and regions. For a populous developing country like 
China the challenge posed by the population question not only 
has a bearing on the survival and development of the Chinese 
nation but also affects the stability and prosperity of all human 
society. How is China taking up the challenge to deal with this 
problem? Why has China adopted the strategic policy of 
carrying out family planning? What policies and measures has it 
taken to implement its family planning program and what results 
has it achieved? We shall introduce the problem and provide 
SOME answers. 


L A strategic policy that suits national conditions the 
population problem is an important question that touches upon 
the survival and development of the Chmese nation, the success 
or failure of China's modernization drive as well as the 
coordinated and sustained development between the population 


on one hand, and the economy, society, resources and ' 


environment on the other. It is a natural choice that the Chinese 
government has made to implement family planning, control 
population growth and improve the life quality of the population 
[as] a basic State policy on the basis of a wish to make the State 
strong and powerful, the nation prosperous and the people 
happy. After the founding of the Peoples Republic of China, 
due to the stability of the society, the development of production 
and the improvement of medical and health care conditions, the 
people lived and worked in peace and happiness. The death rate 
was reduced markedly, while the population increased rapidly, 
thus the situation then was characterized by more births, fewer 
deaths and high growth. It should be pointed out that this was 
an inevitable phenomenon at that time. But, just as the 
international community then was not responding promptly to 
the question of swelling global population, China lost the chance 
to solve the problem of over-rapid ion growth in the first 
birth peak period after the founding of new China. In the 1960s, 
China's population entered its second peak birth period. From 
1962 to 1972, the annual number of births in China averaged 
26.69 million, totalling 300 million. In 1969, China's population 
exceeded 800 million. Beginning from the 1960s, the 
contradiction between the population on one hand, and the 
economy, society, resources and environment on the other, had 
become gradually apparent. In view of the situation, the 
Chinese government issued a call for family planning and 
advocated the use of contraceptives. However, as there was still 
the lack of a deep understanding of the seriousness of the 
population problem and the government still had not worked out 
a clear population policy, family planning was not effectively 
carried out throughout the country. From the early 1970s, the 
Chinese government bad become increasingly deeply aware that 
the overrapid growth of population was unfavorable to 
economic and social development, and decided to energetically 
carry out family planning in both urban and rural areas and 
integrated the plan for population development into the plan of 
national economic and social development Consequently, 
family planning work entered a new phase of development. At 
the end of the 1970s, Deng Xiaoping, the chief architect of 
China'a reform and opening to the outside world, made an in- 
depth analysis of China's basic national conditions on the basis 
of the experience and lessons of socialist construction since the 
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founding of the Peoples Republic, pointing out that, to 
accomplish the goal of the four modernizations in China, it was 
imperative to take into consideration the basic features of the 
Chinese environment, that 1s, the vast scale of the country, its 
weak foundation, its massive population and the low ratio of 
cultivated land, and this demonstrated the objective need for the 
development of population to be coordinated with the 
development of the economy, society, resources and 
environment, The major contribution Deng Xiaoping made to 
the solution of China's population problem is: to study and deal 
with the population problem in the overall context of the 
national economic and social development, and clearly point out 
that China's population policy is an important policy of strategic 
significance. In accordance with Deng Xisoping's thinking, the 
Chinese government has made it a basic State policy to carry out 
family planning and population control, and to improve the life 
quality of the population, and has clearly incorporated it in the 
Constitution of the People's Republic of China, thus establishing 
the important position of [the] family planning program in 
China's overall task of national economic and social 
development. By February 15, 1995, China's population had 
reached 1.2 billion. Over the past few years, the annual births 
have averaged about 21 million, with a net annual i 

increase of 14 million. Such massive total population and 
annual population growth constitutes a heavy burden for China, 
a country that has a weak foundation and little cultivated land, 
whose economic and cultural level is rather backward and where 
development is regionally imbalanced. The negative impact of 
China's over-abundance of population has permeated all aspects 
of social and ecanomic life; in fact, many difficulties China has 
encountered in its economic and social development are directly 
related to the problem of population, What is most important 
is: the massively increased population has given rise to 
contradictions at a deep level between population on one hand 
and resources and environment on the other This is the 
fundamental reason why China has been vigorously carrying out 
its family planning policy. Over the vast territory of China, the 
space suited for people to live and engage in economic activities 
is limited and population distribution is extremely uneven. 
Plams end hilly land account for 12.0 percent and 9.9 percent 
respectively of China's total land area, totalling only 21.9 
percent; basins, mountains and plateaus account for 18.8 
percent, 33.3 percent and 26.0 percent each, adding up to 78.1 
percent. Many of the mountain, plateau, hilly and basin areas 
are unsuitable for living. China's humid and semi-humid areas, 
appropriate for living, account for only 47 percent of the total 
land mass, while the arid and semi-arid areas account for 53 
percent. Now, 94 percent of China's population live in the 
Eastern part, which accounts for 46 percent of the country's 
territory, particularly in the southeastern region where the 
natural environment is better, and the economy is relatively 
developed. The State Statistical Bureau estimates, on the basis 
of data collected in the third national census in 1982, that 20.3 
percent of China's population live in areas over 500 meters 
above sea level, whereas in the world's population as a whole, 
only 10 percent live in areas over 400 meters above sea level. 
At present, there are still 70 million people in China living 
below the poverty level, of which the majority live in the 
Western region where the geographic environment is harsher. 
Obviously, the poverty of the population is closely related to 
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their poor living conditions. Besides this, China's per--a»ita 
average of forested land, grassland and freshwater rescucces 
amounts to only one-ninth, one-third and one-fourth of the 
respective world averages. Food is the first necessity of the 
people. To solve the problem of feeding & population of 1.2 
billion is & big challenge to China. Now, cultivated ares in 
China accounts for only one-tenth of its territory. In contest, 
cultivated land in India accounts for 55 percent of its ter-itory, 
with a per-capita average twice that of China. Altiongh 
cultivated land in the United States makes up for only 20 
percent of its territory, still its per-capita average is nine times 
that of China. The greatest pressure on China's agriculture, 
particularly grain production, is the continuous growth of the 
population and incessant shrinkage of cultivated land. The 
United States and India, as well as China, are all major zrain- 
producing nations in the world. Though its cultivated land is 
less than the United States and India, China ranks first :n the 
world in terms of grain output; its per-unit grain yield is much 
higher than the world average. But, as China's population is 
almost five times that of the United States, its per-capita share 
of grain is less than one-fourth of the latter. In 1993, deapice a 
bumper harvest witnessed in China's production, the per-capita 
share of grain was only 387.3 kilograms. Forecasts show -hat 
China's per-capita share of grain will remam at the low level of 
less than 400 kilograms of crude grain for a long time due to the 
continued growth of the population size in the future. If China 
fails to effectively check the over-rapid growth of the 

and alleviate the great pressure wrought by the populacion 
growth on cultivated land, forests and water resources, an 
ecological and environmental deterioration will beceme 
inevitable in the coming decades, profoundly endangerirg the 
minimum living conditions of the overwhelming majority of the 
Chinese people as well as the sustainable development of tàeir 
society and economy. 


On one hand, China's abundant labor force is of course 
conducive to development. On the other, however, it will be 
considerably difficult to tackle the problem of employmert 3f a 
continnously growing labor force under the shortage of finds 
and the relative msufficiency of resources. Now, nearly 20 
million young people reach working age in China every year, 
and most of them need jobs. The surplus labor force in China's 
rural areas has reached 120 million, and by the year 2000 the 
rural surplus labor force will exceed the 200 million mark. 
Although the State has adopted various measures to open up 
channels for employment and satisfactory results have teen 
achieved, there are still considerably large amounts of people 
who are in the plight of job-waiting or recessive unemployment. 
Only by resolutely controlling the population growth while 
making energetic efforts to develop the economy and create new 
employment opportunities can it be possible to make the grcwth 
of the work force fall in step with the demand of the ecoacmic 
development for the work force. Despite contim ous 
improvements in China's overall national strength, the rapid 
pace of economic development, and the leap of China to the 
world's front rank in gross national product since the adoption of 
reform and opening to the outside world, the country's per-capita 
gross national product still lags behind in the world and remains 
lower than the average level of the developing countries because 
of its huge population. Owing to the excessively rapid 


population growth, the States accumulation has become 
relatively less, funds that can be invested in educational, 
medical and health care and other social services are limited, 
and there are significant difficulties in further improving the 
peoples cultural quality and health level, particularly the life 
qualify of the massive rural population and the population living 
in areas haunted by poverty. It 1s precisely for bringing about a 
sustained economic growth and sustainable development, 
satisfying the daily increasing material and cultural demands of 
the whole people, and guaranteeing the fundamental and long- 
term interest of the current generation and their posterity, that 
the Chinese government has chosen the strategic policy of family 
planning. Facts have proved and will continue to prove that, 
while making energetic efforts to develop the economy, the 
comprehensive promotion of family planning was the correct 
policy decision, taken in China since the latter half of the 20th 
century, which brings benefits to the present and constitutes a 


IL A social undertaking that benefits the people, China's 
reform and opening to the outside world as well as its economic 
development has created a — favorable socio-economic 
environment for family planning, while the achievements of 
family planning have in turn created a favorable population 
environment for the continuous development of the economy, the 
improvement of the people's living standards as well as the 
overall progress of society. 


1. Family planning has effectively checked the trend over 
over-rapid population growth. In the 15 years from the founding 
of the People's Republic to 1964, China's population increased 
from 500 million to 700 million, and on average 7.5 years were 
needed for the population to increase by 100 million. The 1964- 
74 period was one of high-speed growth, where China's 
population increased from 700 million to 900 million m ten 
years, and the time needed for the population to mcrease by 100 
million was shortened to five years. In 1973, China began to 
promote family planning throughout the country. China's 
population increased from 900 million to 1.2 billion in the 
period from 1973 to February 1995, and the time needed for the 
population to increase by 100 million was again lengthened to 
around seven years. China has been through the third post-1949 
peak period of births from the beginning of the 1990s, the 
community of women in their prime of fertility (aged 20 to 29) 
has exceeded 100 million each year on average, and such a huge 
child-bearing community has a great birth potential still. But, 
because China’s current population and family planning 
programs and policies have won understanding and support from 
the people, the fertility level of the population has been steadily 
reduced, and the trend of over-rapid population growth has been 
effectively checked along with the country's economic and social 

development Compared with 1970, in 1994 the birth rate 
dropped from 33.43 per thousand to 17.7 per thousand, the 
natural growth rate, from 25.83 per thousand to 1121 per 
thousand; and the total fertility rate of women, from 5.81 to 
around 2. Now, China's urban population has basically 
accomplished the change-over to the population reproduction 
pattern characterized by low birth rate, low death rate and low 
growth; and the rural population is currently in this process of 


change-over. According to statistics supplied by the United 
Nations, China's population growth rate has already been 
markedly lower than the average level of other developing 
countries. According to calculation by experts, if China had not 
implemented family planning but had all along kept the birth 
rate at the level of the early 1970s, its population would possibly 
have passed the 1.5 billion mark by now. Over the past two 
decades and more, China's promotion of family planning has 
created a population environment conducive to reform and 
opening to the outside world and socio-economic development, 
as well as the population conditions for safeguarding the 
survival and development of China. 


24. Family planning has promoted the change of people's 
implementation of the policy of family planning in China, 
profound changes have been taking place in people's concepts of 
marriage, birth and family, along with the reform and opening to 
the outside world as well as socio-economic development, the 
traditional ideas of early marriage and early births, "more 
children, greater happiness," and "looking up on men and down 
on women," are being [discarded] by more and more people at 
the child-bearing ages. Late marriage and late births, fewer and 
healthier births, viewing male and female children as the same, 
establishing happy, perfect and harmonious small families, and 
seeking a modern, scientific and civilized way of life, have 
become an irresistible trend of the times. The rate of early 
marriage for women has come down and their average age at 
first marriage has gone up. In 1992, the proportion of women 
entering first marriage before the age of 20 dropped to 12.9 
percent of the total number of first-marriage women. In 1970, 
the women's average age at first marriage was 20.2 years, while 
in 1993 it was 22.67 years, up 2.47 years. The family size has 
become gradually smaller, and [the] roel E is 
becoming the major form of modem 
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families in 1990 was 3.96 persons, 0.88 persons less than the 
4.84 persons in 1971. The major reason for the reduction of 
family size is a reduction in the number of births. 

with 1970, of the babies born in 1993 the first-birth rate and 
second-birth rate increased from 20.7 percent and 17.1 percent 
to 61.3 percent and 27.5 percent respectively, and the multiple- 
birth rate dropped from 62.2 percent to 11.2 percent. By 1994, a 
total of 46.76 million couples had volunteered to give birth to 
only one child throughout the country, accounting for 20.3 
percent of the total married women at child-bearing age. At the 
current level of economic development and living standards in 
China, the reduction of family size and fewer children to support 
have obviously reduced the economic burden and the burden of 
family chores on the families, and improved their quality of life. 


3. Family planning has created favorable conditions for the 
development of China's economy and the improvement of 
peoples living standards. In vigorously promoting family 
planning, China strives to make the speed of populatian growth 
much lower than the speed of growth in the gross national 
product, thus gradually raising the per-capita level. Apart from 
the reform and opening to the outside world, family planning has 
been a factor for the sustained economic development of China 
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and the steady improvement of its people's living standards over 
the past ten years and more. From 1952 to 1978, China's gross 
domestic product (GDP) increased 4.7-fold. The per-capita 
GDP, however, increased by only 2.8-fold. From 1978 to 1994, 
while upholding reform and opening to the outside world and 
making great efforts to develop the economy, China persisted in 
doing a good job in family planning. In this period, the GDP 
went up 4.2-fold and the per-capita GDP increased 3.4-fold. 
During the same period, thanks to improvements in the quality 
of people's lives and the rise in their ing power, China's 
consumer goods market expanded 13.7-fold, and the total retail 
sales volume of consumer goods increased by an annual average 
of 17.2 percent. In 1994, the total volume of retail sales of 
consumer goods in China was 1,605.3 billion yuan. China has 
become a market with the greatest potential in the world. 
Compared with 1978, living standards have markedly improved, 
the urban peoples per-capita incomes for living expenses 
increased 10-fold, at an annual increase of 15.5 percent; the per- 
capita net incomes for rural families went up 9-fold, at an 
annual increase of 14.8 percent. In Chinese cities and towns, 
the per-capita housing increased from 3.6 square meters to 7.5 
square meters, and im the rural areas it increased from 8.1 
square meters to 20.8 square meters. For the overwhelming 
majority of families, the basic needs of living, such as food, 
clothing, daily-use articles and housing, were met The 
possession rate of durable goods, such as television sets, cassette 
tape recorders, refrigerators and washing machines, approached 
the level of the moderately developed countries. 


4. Family planning has promoted the improvement of the 
quality of the Chinese population in terms of education and 
health, as well as the overall development of the people. China's 
family planning has always included the two aspects of 
controlling the population size and improving the population 
quality in terms of education and health. While making efforts 
to control the population at an appropriate size, the Chinese 
government has devoted great attention to developing 
educational, medical and other services in order to continuously 
improve the quality of the population in terms of education and 
health. Prior to 1949, the mortality rate was as high as 20 per 
thousand, while by the end of the 1970s it had dropped to below 
7 per thousand. From 1949 to 1990, the life expectancy rose 
from 35 years to 68.55 years — 66.84 years for males and 70.47 
years for females, making China a country where the life 
expectancy increased most rapidly. Great improvements have 
been witnessed in the basic facilities for public health in China. 
Throughout the country, the average number of hospital beds for 
every 10,000 people increased from 13.3 in 1970 to 23.6 in 
1994, and the average number of professional medical workers 
and technical workers in the field of medicine for every 10,000 
people went up from 17.5 in 1970 to 35 in 1994, The incidence 
of various contagious diseases has markedly dropped. The diet 
of urban and rural people throughout the country has greatly 
improved, the per-capita daily calorie mtake has reached 2,600 
kcal, and that of protein has reached 75 grams, approaching the 
world average levels. Health care for women and children has 
continuously expanded. Now, family planning as well as 
maternity and child care networks have been basically formed in 
China's urban and rural areas. The mortality rate for babies 
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dropped from 200 per thousand prior to the founding of the 
People's Republic to 35 per thousand in 1990; the death rate of 
expectant and new mothers was 94.7 per 100,000, and th» rate 
of planned immunity for new-bom babies reached 85 percent. 
The major indexes of people's medical care and health have 
already far outstripped countries at the same level of economic 
development, and the gap with the developed countries is being 
gradually narrowed. The Chinese government has tazen 
education as a strategic key for the countrys developmen, and 
great progress has been made in this field. China is row 
accomplishing the goal of nine-year compulsory education m a 
planned and systematic way. In 1994, the enrollment at schools, 
at various levels and of various kinds throughout the coumiry, 
already reached 270 million; the schooling rate of school-age 
children reached 98.4 percent, the illiteracy rate of young and 

people dropped to 7 percent; primary education 
[was made] universal in areas with 91 percent of the country's 
population; the major cities and some of the developed regions 
basically popularized junior middle school education, and nant 
education as well as the special education for handicapoed 
children developed steadily. Secondary vocational and tecanical 
education developed quickly, and enrollment has reached 8.446 
million, accounting for 56 percent of the total numter of 
students at the level of senior middle school. Countrywide, cver 
200 million farmers have received various kinds of education in 
general knowledge and practical skills. 


5. Family planning has further liberated female prodacive 
forces and helped improve the status of women.  Fanily 
planning in China. has extricated women from frequent bi-ths 
after marriage and the heavy family burden, further lib-reted 
and expanded the social productive forces latent in women, and 
provided them with more opportunities to learn scienc= and 
general knowledge and take part in economic and social 
development activities, hence greatly promoted the improv=ment 
of the Chinese women's status in economic and social affrir3 as 
well as in their families. The employment rate of women has 
steadily increased and [the] sphere of employmen has 
continuously expanded. By the end of 1992, the numbe- of 
female staff and workers had reached 56 million in China, 
accounting for 38 percent of the national total of staff and 
workers, and representing a 24.1 percent increase over the 45 
million in 1985. In the 1979-88 period, the growth rate of 
employment for urban women had always been higher than that 
for men, with the average annual increase standing at 4.9 
percent, 1.27 percentage points higher than the average enmual 
increase of all staff and workers countrywide. The 
overwhelming majority of Chinese women live im the 
countryside, and they are the major force of agricultural 
production and diversified economy in the country. They are 
that part of the population to benefit most from the polic: of 
family planning. In 1989, a move of "double learnings" (of 
general knowledge and techniques) and "double compettiens" 
(in achievements and contributions), was launched in China's 
rural areas appealing to 120 million rural women. Of this tetal, 
more than 90 million received training in practical techriques, 
over 15,000 were cited as model women workers at and above 
the provincial level, more than 510,000 were given the tl of 
farmer technician, and 1.067 million scientific and techno. ogical 
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demonstration households, with women as the major body, came 
to the fore. In China's rural areas, some 40 million women are 
employed in township enterprises, accounting for 47 percent of 
the total work force in these enterprises. Family planning has 
provided women with more opportunities to receive education, 
and is conducive to raising their educational qualities. At 
present, the average schooling for adult women in China's urban 
areas totals 9.97 years. Of these women, those who have 
received education of sentor middle school or higher account for 
56.3 percent, those who have received junior middle school 
education account for 33.3 percent, those who have received 
primary school education account for 8.3 percent, and those 
who are illiterate and semi-illiterate account for only 2.1 
percent. From the previous generation, however, those with 
senior middle school education and higher account for only 9.1 
percent, those with junior middle school education, 11.1 percent; 
those with primary school education, 24.5 percent; and illiterates 
and semi-illiterates, 55.3 percent. For adult women in the rural 
areas, those with senior middle school education or higher make 
up 8.9 percent, those with junior middle school education, 26.6 
percent, those with primary school education, 27.9 percent; and 
illiterates and semi-illiterates, 36.6 percent. For the previous 
generation, those with senior middle school education or higher 
account for only 0.5 percent, those with junior middle school 
education, 1.9 percent; those with primary school education, 9.0 
percent, and illiterates and semi-illiterates, 88.6 percent. 


6. Family planning has accelerated the process of eradicating 
poverty in rural China. In China's poor areas, economic and 
cultural backwardness and too many births often interact as both 
cause and effect The Chinese government has taken an 
important step in giving support to the development of poor 
areas to alleviate poverty by promoting family planning, holding 
population growth under control, and raising the life quality of 
the population in those areas. Since 1978, the state has adopted 
a series of measures to make those living below the poverty line 
drop from 250 million to 70 million in 1995. The Chinese 
government has combined the solution of the problem of the 
portion of society living under the poverty level with family 
planning to free families from the vicious cycle of "the poorer 
they are, the more children they give birth to, and the more 
children they give birth to, the poorer they become." In this 
respect, marked achievements have been obtained. In the 
community that has extricated themselves from poverty, farming 
households that have implemented family planning are often in a 
clearly advantageous position. The positive impact produced by 
family planning on Chinese society is wide and profound. With 
the passing of time, the benefits of family planning, for the 
people and for posterity, are bound to be more apparent. 


IL Combination of state guidance with voluntary 
participation by the masses due to its vast territory, large 
population and the great differences between regions, urban and 
rural areas and ethnic groups, the promotion of family planning 
in China is a highly complicated task. When working out the 
policies of population and family planning, and the objectives of 
population control in accordance with the actual conditions in 
the country, the Chinese government took into consideration the 
needs of the social and economic development of the state and 
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its long-range interest, as well as the actual conditions of 
different regions, ethnic groups and social strata, the people's 
wishes and attitudes, to combine state guidance with voluntary 
participation by the masses. The combination of state guidance 
with voluntary participation is an important principle Chma has 
always followed since the implementation of the family planning 
policy, and is the fundamental guarantee of success for the 
family planning program as well. The main manifestations of 
state guidance include: the central and local governments, in 
accordance with the national conditions and peoples will, and 
through legislative procedures, have formulated the policies, 
laws and regulations concerning the control of population 
growth, the improvement of the life quality of population, and 
the optimization of the population structure; worked out the 
macro population development plan, and integrated it in the 
overall plan for national economic and social development, 
placed population control and family planning im the 
governments major agenda, organized and coordinated all 
relevant departments and mass organizations to draw up and 
implement the programs on population and family planning, and 
provided necessary funds and conditions to guarantee the needs 
of both causes; and, through extensive and in-depth publicity 
and education all over the country, provided guidance and 
services to all couples and individuals in terms of reproductive 
health care, contraception and birth control, healthy child birth 
and rearing, to help them in proper arrangement of family 
planning. Voluntary participation is mainly manifested in the 
fact that, under the guidance of the state's relevant policies and 
legislation, the right of all couples and individuals to carry out 
family planning is protected and respected. While exercising 
their right of child bearing, couples and individuals must take 
into account their responsibilities and duties to the state and 
community, and the health and happiness of the family and all 
its members. On the basis of effective information, advice and 
services, and in accordance with the age, health, work and 
family economic conditions, couples and individuals can arrange 
for pregnancy and child bearing in a responsible and planned 
way, and select proper contraceptive methods so as to have 
healthy children and happy, progressive families. 


A family planning policy that conforms to the state's actual 
conditions and embodies classified guidance is an important 
component part of exercising state guidance. Tbe main contents 
of the current family planning policy in China are: advocating 
delayed marriage and delayed child bearing, fewer and healthier 
births; and advocating one child for one couple. Some rural 
couples with actual difficulties are allowed to give birth to a 
second child a few years after the birth of the first child. The 
national minorities are also required to practise family planning, 
and concrete demands and approaches to the policy are decided 
by each autonomous region or the province in which the national 
minorities live. There are practical differences in the family 
planning policy between urban and rural areas, and between the 
Han and the ethnic minorities, i.e., the policy for rural areas is 
more flexible than for urban areas; for national minorities more 
flexible than for the Han people. Each province (autonomous 
region or municipality) will formulate the corresponding policy 
and regulations in accordance with the state's policy and the 
actual local conditions, and form its local legislation through 
legal procedures. One child for one couple is a necessary choice 
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made under China's special historical conditions to alleviate the 
grim population situation. One child for one couple does not 
mean to "have one child" under all circumstances, but rather, 
encouraging couples to have only one child, to plan 
arrangernents for couples who have real difficulties and need to 
have a second child to do so. In China's cities and towns where 
family planning was introduced earlier and the economic, 
cultural, educational, public health and social security conditions 
are better, the overwhelming majority of couples of child- 
bearing age who are pleased with a small family have responded 
to the government's call and volunteered to have only [one] 
child. In 1990, of the non-agricultural population m China's 
urban localities, the total fertility rate of women dropped to 
1.26, or 1.05 lower than the nation's average figure. In the 
countryside, the total fertility birth rate of women was 2.8. 
China is a multi-ethnic country, the population of the national 
minorities making up about 8 percent of the country's total To 
raise the economic and cultural levels of the national minority 
areas and improve the life quality of the population, since the 
early 1980s the Chinese government has also advocated family 
planning in the areas inbabited by national minorities, except for 
Tibet and sparsely populated minority areas. The concrete 
policies are worked out by the national minority autonomous 
areas and the relevant provinces and autonomous regions 
according to specific local conditions. In general, a couple in 
agricultural and pastoral areas is allowed to have two children; 
and a more flexible policy is adopted to farmers and herdsmen 
with actual difficulties. 


Since the founding of new China, the population growth rate of 
the national minorities has been not only higher than that before 
liberaton, but also higher than that of the Han people in the 
corresponding period. The total population of the national 
minorities increased from 35 million in 1953 to 91.32 million in 
1990. Between 1982 and 1990 after the practice of family 
plannmg in the areas inhabited by minority people, the 
population of the national minorities increased by 35.81 percent, 
or 3.27 times the growth of the Han population in the same 
period. The State has imposed no specific requirements on 
Tibet in family planning. In 1985, the Peoples Government of 
the Tibet Autonomous Region, in view of the actual population 
growth there, began to advocate family planning among Tibetan 
cadres, workers and staff, encouraging each couple to voluntarily 
space two births at reasonable intervals. Among the broad 
masses of farmers and herdsmen, the government has mainly 
educated them in child-bearing knowledge, advocated healthier 
birth and child-rearing practices, improved health care for 
women and children, and provided contraceptives and birth 
control technical services to those who volunteer to practise 
birth control. No policy restrictions have ever been imposed on 
the number of births m the agricultural and pastoral areas. The 
Fourth National Population Census in 1990 revealed that 
Tibetan people in the Tibet Autonomous Region numbered 
2.0967 million, making up 95.48 percent of the total population 
in Tibet China encourages fertile married couples to select 
contraceptive methods of their own accord under the guidance of 
the State; and offers various preferential treatments in daily life, 
work and many other aspects to families who volunteer to have 
only one child; helps them to solve difficulties in their lives and 
work and creates conditions for them to become better off as 


430 Appendix -- 210 - China 


soon as possible. Assessments are imposed on milti-birth 
families to enable society to bring up their children. This 
represents both a restriction on having too many childbirths and 
an obligation of those responsible to pay a certain compeneation 
to society. Assessments for this purpose are made according to 
local legislation, but the amounts thus collected must in nc way 
affect the family's basic livelihood and their needs in keeping up 
production and management. All funds so collected will be used 
to further family planning. Practice has proved that China's 
current policy on family planning conforms to the fundamental 
interest of the people throughout the country, meanwhile it also 
takes into account part of the people's wishes and attitides. 
Hence, the policy has won understanding and support from the 
people of the whole country and has guaranteed the success of 
the family planning work. 


IV. Bringing the people to a common level of understamding 
the traditional child-bearing viewpoints formed in long yezrs of 
Chinese history still profoundly affects people's attitudes to 
child-bearing, in particular a certain distance still exists between 
the viewpoints and will of a number of rural people and the 
state's demands for controlling population growth. Without the 
peoples awareness, family planning can hardly be practised. 
Therefore, the Chinese government attaches great importance to 
educating the people to practise family planning of their own 
free will, and strives to create the economic and cultural 
conditions for people to change their child-bearing viewpcints. 
The publicity and education of family planning conducted in 
China according to its actual conditions and the population 
situation have made the whole society see that to contro the 
rapid population growth is its responsibility, and its urgent “ask. 
From the 1980s, all regions of China began one after another the 
activity of "doing accounts and making contrasts," during which 
people were organized to do accounts and make contrasts of the 
national and local changes after the founding of new Chira in 
terms of the population growth, per-capita cultivated land, grain 
supply and income, education, employment, housing and 
transportation, the differences in living standards betweer the 
families with more children and those with fewer children, and 
the benefits of family planning to the state and people. The 
activity has played an active role in helping people see clearly 
the nation's actual situation and practise family planning of heir 
own accord. Since 1987, China has put into practice the plan on 

the basic knowledge of population and family 
planning, with the rural areas as the key points. At present, a 
number of villages and neighborhoods have set up populaticn or 
mariage education schools. The people at different caild- 
bearing ages and those in different situations may obtain 
scientific knowledge of population, childbirth, contraception and 
birth control, maternity and child care through the lectures or 
advice given by doctors, teachers and cadres. Then they may 
practise family planning more conscientiously. For instance, in 
Tieling City located in the northern mountain areas of Liaoning 
Province, whose agricultural population makes up 80 percent of 
the total, more than 700,000, or 95 percent, of the couples of 
child-bearing age received education from 1987 to 1991. Ir the 
past, of the city's annual new-born babies, about 10 percent "vere 
born to parents who married early and had children early, and 
the rate of births with genetic defects reached nearly 15 per 


thousand because of the marriage between close relatives, or 
hereditary and endemic diseases. After education, the 
percentage of the people who married early and had children 
early dropped to below 1 percent and the birth defect rate, to 
below 8 per thousand in 1991.’ Now 92 percent of the couples of 
child-bearing age in the city have adopted birth control measures 
of their own accard. 


Cadres at all levels taking the lead in practising family planning 
ha[s] exerted great influences among the people all over the 
country. For instance, each of over 50,000 cadres and party 
members in Rudong County, Jiangsu Province, ha[ve] exemplary 
implemented the state's family planning policy. Under their 
influence, the broad masses of the people actively respond to the 
government's call and practise family planning of their own free 
will The activities of family planning associations in all areas 
have also played an important role in publicity and education. 
Consisting of people from all walks of life who are interested in 
family planning, these associations are mass organizations with 
an extensive social basis. Up to now, all 30 provinces, 
autonomous regions and centrally administered municipalities as 
well as the overwhelming majority of the cities, counties and 
grass-roots units have set up their family planning associations, 
totalling more than one million with approximately 80 million 
members. Their members keep in close touch with the broad 
masses of the couples of child-bearing age. A family planning 
work situation with self-education and self-management as the 
mainstay is being formed step by step. China makes full use of 
newspapers, radio, television, publication, theater, music, local 
performances and schools to educate people about family 
planning. In addition, it has also set up a family planning 
publicity and education network reaching all parts of the 
country. In fhe late 1980s, all provinces, autonomous regions 
and centrally administered municipalities and the cities with 
economic planning directly supervised by the state council 
(except Tibet Autonomous Region) set up regional family 
planning publicity and education centers one afler another, 
which produced more than 1,600 television programs and video 
tapes, and numerous publicity materials of various kinds. By 
1994, two administrative officials colleges, eight secondary 
founded as part of the national family planning system. Each 
city, county and township has a family planning service station 
focused on publicity and education; and all residents and 
villagers’ committees have a member responsible for propagating 
birth control education. Educational institutions of higher 
learning and research institutes in China also take an active part 
in training and research in population and birth control. The 
China Population Society, the China Population Culture 
Promotion Society and other organizations have also played an 
active role in organizing demographers, literary and art workers 
and people from all walks of life to participate in family 
planning work. Publicity and education, which has resulted in 
the common understanding [and] the conscientious participation 
of hundreds of millians of people, is the fundamental guarantee 
of the successful implementation of family planning in China. 


V. Satisfying the reproductive health needs of people of child- 
bearing age while advocating family planning, China has mainly 


e 


focused on contraception. Providing family planning 
information, consultation and services is an important measure 
in promoting family planning. The Chinese government attaches 
great importance to meeting the various and multi-level needs of 
people of child-bearing age by relying on progress in science and 
technology, and the study and development of the methods of 
family planning and contraception. In addition, the government 
has also established family planning and maternity and child 
care service networks throughout the country to provide people 
of child-bearing age with safe, effective and convenient services 
of family planning and reproductive health care, thus ensuring 
the smooth expansion of family planning. Back in the 1960s, 
Ching embarked on scientific research on contraception, and 
soon made a large number of achievements, which were 
popularized all over the country. In the 1980s, China formulated 


contraceptives. 
produced contraceptive and birth control technological services 
providing a great variety of methods for people to select as they 
wish. China leads the world in the research on male 
contraception techniques, some of which have been listed as the 
anes to be promoted by the World Association of Voluntary 


Surgical Contraception (AVSC). China has also made quite a 


number of important achievements in research [on] female 
contraception techniques, some of which have been extensively 
used in China and abroad. China has been included among 
those advanced countries in the development of contraceptives. 
While improving the quality of existing contraceptives, China is 
sparing no effort to develop safer, more effective, more 
convenient and cheaper contraceptives. To meet the demands of 
people of child-bearing age for contraceptives, the state has 
organized more than 40 factories and invested nearly 200 
million yuan in the production of various contraceptives every 
year. Now, the production of contraceptives in China has 
basically become self-sufficient. To ensure that people of child- 
bearing age can receive required services at any time and in any 
place, China has established countrywide family planning 
service networks consisting of hospitals, maternity and child 
care centers and family planning service stations. Following the 
principle of catering to grass-roots units, going deep into the 
countryside, offering services to peoples doorsteps and 
providing conveniences to the people, family planning workers 
provide people of child-bearing age with guidance, advice and 
services, and help them select favorable contraceptive and birth 
control methods according to their health and needs. In light of 
the actual conditions in rural areas, women of child-bearing age 
there with one child are encouraged to use intrauterine device 
and either the wife or husband of a couple with two children is 
encouraged to undergo sterilization, which are safe and effective 
contraceptive measures favorable to the protection of women's 
health. Therefore they are more easily accepted by rural couples 
of child-bearing age. As to those couples who are unsuitable or 
unwilling to accept such measures, family planning workers 
guide them to select other contraceptive measures according to 
their needs. At present, more than 200 million married couples 
of child-bearmg age in China have adopted contraceptive 
measures, making up about 80 percent of the country's total. 
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Starting from the 1960s, China distributed contraceptives free of 
charge, and exempted and reduced the fees for birth control 
technical services. Since 1988, China has implemented the 
system of combining the supply of free contraceptives with retail 
sales in the market, thus widening the supply channels, 
providing conveniences to the people, satisfying their needs and 
raising the utilization rate of contraceptives. To ensure that 
people can get contraceptives in time, specialized organs have 
been set up or special personnel assigned for this purpose from 
the provincial and city down to the township and village levels. 
The Chinese government is against promoting induced abortion 
as a means of family planning. China allows women who 
require induced abortion to have such an operation under safe 
and reliable conditions. Along with the popularization of the 
scientific knowledge of family planning and the extensive 
adoption of contraceptive measures, the number of induced 
abortions has been on the decline in many places. When China's 
birth rate drops sharply, the annual ratio between the number of 
new-born babies and that of induced abortions has [been] 
retained at around 1: 0.3, equivalent to the medium level in the 
world. To guarantee the health of babies and mothers, China 
has made efforts to improve medical and health care conditions 
and strengthen health care services for women and children 
while doing a job in family planning. Consequently, the 
improvement of women's and children's health has also 
promaed family planning. China has set up health care 
networks for women and children all over the country. Several 
thousand maternity and child care centers provide various 
services, including the general survey, prevention and treatment 
of women's diseases, consultation on hereditary diseases, 
examination before marriage, health care for pregnant and 
postpartum women, new delivery methods, health care for 
babies and young children, etc. The family planning 
departments in many places have initiated health-care-at- 
childbirth services for couples of child-bearing age. In spite of 
their comparatively backward medical and health care 
conditions, the health care and family planning departments in 
some economically underdeveloped regions have organized 
people to provide services to the people at their doorsteps to 
protect women and children's health, so that they are highly 
acclaimed by the people. 


VL Optimization through reform and development practice 
has shown that China's population and family planning program 
has been crowned with success. But we should also clearly sce 
that there is still imbalance in development in various areas, 
instability m fertility levels in many regions, and the high birth 
rate in others. The working style and service level concerning 
family planning m most rural regions, especially in some 
economically underdeveloped areas, remain to be improved. In 
the process of establishing the socialist market economic system, 
family planning work is faced with new situations and new 
problems. There are also problems in the quality and structure 
of population that should not be neglected. These problems 
include the high sex ratio and the growing population aging. 
Therefore, China is still confronted with a severe challenge on 
issues of population and development. To carry out family 
planning and population control, and improve population quality 
remain an arduous and urgent task of strategic significance. The 
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reform targeted at establishing a socialist market economic 
system is further promoting the development of social 
productive forces. At the same time, it has created favorable 

ial and liti Se optimising the famil 
planning work. The Chinese will unswervingly 
contine to carry out the basic national policy of family 


continually improve the besic experience that suits China's 
specific conditions, and that has proved effective in practice; on 
the other hand, we should adapt ourselves to the new situation, 
emancipate the mind, seek truth from facts and unceasingly 
deepen the reform, to improve the level of family planning work. 
The practice of pursuing family planning mamly through 
administrative means and campaigns in some areas must be 
resolutely changed. The emphasis should be put on the publicity 
and education, contraception and regular work. Quality service 
in family planning should be provided to the people of child- 
bearing age, particularly the reproductive health care for women, 
to protect their health. The publicity, education and the 
management of family planning program should serve the 
purpose of serving peoples production, livelihood and fertility. 
With this in mind, the "program of China's family planning work 
(1995-2000)" was formulated by the Chinese government at the 
end of 1994, setting clear demands on the tasks, target, 
principles and measures in deepening the development of family 
planning work. The Chinese government holds that the issue of 
population is fundamentally one of development. Population is 
closely and inseparably related to economic and social 
development. Therefore, China always considers population and 
family planning an important component part of the strategy for 
they are planned and implemented together with economic and 
social issues. 


Since China's reform and opening to the outside world, the 
development of national economy, science, technology, 
education, public health and social welfare has played an active 
and promotive role in changing people's concept of fertility and 
in lowering the birth rate. This role is particularly evident in 
areas where the economy has developed rapidly. As economic 
development and population control promote each other, these 
areas have seen a transition, in a relatively short period of time, 
to the modern population reproduction pattern characterized by a 
low birth rate, low death rate and low natural growth rate. As 
for poverty-atricken areas where the economy is relatively 
backward, since the 1980s, the Chinese government has 
formulated a comprehensive strategy in regard to the overall 
planning, comprehensive management and coordinated 
development in population, grain, ecology and resources. It has 
carried out extensive activities to help the poor in their 
development and integrated these activities with family 
planning, vigorously accelerating the economic and social 
development in these areas. On the basis of summing up 
experience of history and the innovations of the people, the 
Chinese government in recent years has stressed that the rural 
areas should combine family planning with developing economy, 
helping peasants to become better-off through hard work, and 
building progressive and happy families. Through providing 


service to peasants in production, livelihood and fertility, and 
above all through helpmg families practising family planning to 
become better off, more and more families were guided to have 
less children and to improve their financial situation as soon as 
possible. This practise has won warm support from 
governments at all levels, cadres at grass-roots level and the 
people. In a relatively short period of time, this work has been 
implemented in most of the provinces, autonomous regions and 
municipalities throughout the country. This is not only good for 
accelerating rural economic development, increasing peasants' 
rural economy, but can also make them realize, in their 
immediate interest, the benefit of having less children, gradually 
changing their attitudes towards fertility, heightening their 
awareness of and enthusiasm for carrying out family planning 
Rural women not only take an active part in these activities but 
they also benefit mostly from them. Through these activities, 
they have enhanced ther enthusiasm for production, increased 
their income from labor, improved their status in both the family 
and society and obtained greater independence in marriage and 
childbirth. In order to fundamentally and comprehensively solve 
China's population problem, ive measures have to be 
economy, getting rid of poverty, protecting the ecological 
imi rationally developing and utilizing resources, 
popularizing ing medical service and 
matemal and child health care, improving the social security 
system — especially the insurance system for the aged, steadily 
advancing urbanization, improving women's status, and 
guaranteeing the legal rights and interests of women. Over the 
past few years, the Chinese government has formulated plans, 
policies and measures in these fields, providing a more 
favorable environment for the implementation of family 
planning. The Chinese government and the society as a whole 
have paid close attention to the recent tendency of the high sex 
ratio. The problem will be gradually solved through heightened 
publicity and education, and measures have been taken to 
guarantee the legal rights and interest of women and children; to 
severely prohibit, except when called for medically, the 
technical examination of [the] fetus for determining sex 
followed by selective abortion; and to improve [the] birth report 
and statistical system. The Chinese government strongly 
believes that the problems that have appeared in the course of 
implementing China's family planning program will be solved 
steadily in the process of reform and development, before it can 


be gradually improved and perfected. 


VIL [Correctly choosing] for human rights protection in the 
practice of carrying out family planning program, while 
persistently proceeding from its reality and taking into full 
account and observing principles and regulations concerning 
population and family planning formulated by international 
gradual set up guiding principles, policies, measures and 
methods that reflect the basic interest and various rights and 
interests of the people, and has continuously improved these as 
the actual situations change, so as to better safeguard the right to 
subsistence and development of the Chinese nation. It has been 
China's consistent stand and principle in international exchange 


T 


and cooperation to fully respect the sovereignty of all nations, 
and not to interfere with the internal affairs of other nations. 
The "program of action" of the International Conference on 
Population and Development adopted by the conference in 
Cairo, 1994, pointed out: "the formulation and implementation 
of population-related policies is the responsibility of each 
environmental diversity of conditions in each country, with full 
respect for the various religious and ethical values, cultural 
backgrounds and philosophical convictions of its people, as well 
88 the shared but differentiated responsibilities of all the world's 
people for a common future." Only by proceeding from the 
reality of the country, independently setting up its population 
policy and targets, as well as plans and measures to realize 
th[ese] targets, can the population problem of each country be 
effectively solved. Positive results of solving population 
problem[s] through international cooperation can only be 
achieved under the premise of respecting the sovereignty of each 
country, and by adopting the attitude of mutual understanding 
and the seeking of common ground while preserving differences. 
As the national situation, the degree and pattern of social and 
economic development, cultural habits and values, and the 
specific characteristics of the population problem in each 
country differ, there will be differences m the plan and dynamics 
of problem solving in each country, which is a normal 
phenomenon. Not only has China never imposed its ways and 
ideas of solving its own population problem on anyone else, but 
it has, instead, always understood and welcomed all good- 
intentioned criticism and useful suggestions from outside. 
However, some people, distorting or disregarding the basic facts, 
have made improper comments on China's family planning 
program, criticizing it as a "violation of human rights," and 
denouncing it as "inhumane." They have even tried to impose 
their values and ideas on China, using the excuse of "protecting 
human rights” to put pressure on Chima and to interfere in 
China's internal affairs. This is totally unacceptable. Any such 
practice of interfering in China's internal affairs has not only 
deviated from the basic principle set up in the field of 
population by the international community, but it has also 
violated the established principles of international law, which 
either help promote a healthy development of China's family 
planning program or the stability of the world's population. 
China has always held that concepts of human rights are a 
product of historical development, closely related to social, 
political and economic conditions, as well as the individual 
nation's particular history, culture and concepts. The realization 
and optimization of human rights is a historical process. A 
citizen's right of choice in reproduction is also part of this 
process. 


The great changes in the world population situation in the mid- 
twentieth century, the rapid world population growth and the 
severe consequences ensuing have aroused increasing attention 
from the international community and various countries. The 
contradiction between population on one hand and survival and 
development on the other is especially sharp in developing 
countries with a fast population growth. Irrational international 
economic order, stagnant economic and social development, and 
the pressure of a large population have continually widened the 
gap between developed and developing countries in terms of 
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welfare and living conditions, increasing rather than decreasing 
the number of those living below the poverty line. With 
recognition of the seriousness of the population problem and the 


held in Bucharest in 1974, states: "individual reproductive 
behavior and the needs and aspirations of society should be 
reconciled. ... All couples and individuals have the basic right 
to decide freely and responsibly the number and spacing of their 
children and to have the mformation, education and means to do 
80; the responsibility of couples and individuals in the exercise 
of this right takes into account the needs of their living and 
community." The "recommendations on further implementing 
the world population plan of action," approved at the 1984 
International Population Conference held in Mexico City, again 
emphasized that "any recognition of rights also implies 
responsibilities." Accordingly, when couples and individuals 
exercise their right to the choice of reproduction, they should 
"take into consideration their own situation, as well as the 
implications of their decisions on the balanced development of 
their children and of the community and society in which they 
live." The "recommendations" point out that "governments can 
do more to assist people in making their reproductive decisions 
in a responsible way." The "program of action" adopted at the 
International Conference on Population and Development held 
in Cairo in 1994 once again points out that "these reproductive 
rights rest on the recognition of the basic right of all couples and 
individuals to decide freely and responsibly the number, spacing 
and timing of their children and to have the information and 
means to do so, and the right to attain the highest standard of 
sexual and reproductive health. . . . In the exercise of this right, 
they should take into account the needs of their living and future 
children and their responsibilities towards the community. The 
promotion of the responsible exercise of these nights for all 
people should be the fundamental basis for government- and 
community-supported policies and programmes in the area of 
reproductive health, including family planning." Family 
planning in China is pursued in complete accordance with the 
relevant principles and human rights requirements designated by 
the international commmumity. China's family planning policies 
and programs combine citizens’ nights and duties, joining the 
interests of the individual with those of society. These conform 
to the basic principles outlined at the various international 
population conferences and have been established on the basis 
of the relationship of interpersonal interest under socialism. 
Never in any country are rights and duties absolute, but rather, 
they are relative. There are no duties apart from rights, or rights 
apart from duties. When there is conflict between social needs 
and individual interest, a means has to be sought to mediate it 
This is something that the government of every sovereign 
country is doing. As China has a large population, the Chinese 
government has to limit the number of births of its citizens. 
This is a duty incumbent on each citizen as it serves the purpose 
of making the whole society and whole nation prosperous, and it 
is not out of the private interest of some individuals. This is 
wholly justifiable and entirely consistent with the moral 
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concepts of Chinese society. To talk about citizens rights and 
duties out of reality in an abstract and absolute way does not 
hold water either in China or in any other country. In a heavily 
populated developing country like China, if the reproductive 
freedom of couples and individuals [is] unduly emphasizec at 


ensue. The interest of the majority of the people, inclt dmg 
those of new-born infants, will be seriously harmed. 


We should see that in China, especially in rural, backwarc and 
remote areas, there is a gap between the desire for childbiril of 
some couples of child-bearing age and the demand of the pres=nt 
family planning policy, and shortcomings of one kind or an»t3er 
are unavoidable in family planning work. However, ar the 
family planning policy fundamentally conforms to the interes: of 
the majority of the Chinese people and, during its actual 
implementation, the actual difficulties and reasonable denmads 
of some people have been taken into consideration and the enl 
rights and interests of the citizens are strongly protected. the 
family planning policy has won understanding and recognit-on 
from the broad masses of the people. Through long periodfs| of 
practice, the Chinese people have realized more and more 
deeply from their practical interest that family planning is a 
cause that benefits the nation and the people, and they nave 
increasingly come to understand and support this cause. After 
unremitting efforts, including drawing useful experience “mm 
other countries, the management level and service qualiry of 
China's family planning program have continually >een 
improved, and the shortcomings and problems in its actual vork 
have been remarkably reduced. We believe that all those who 
do not seek to hold prejudice will respect this basic fect. 
Concluding remarks, China is home to more than one-fifth af “he 
world's population. It thoroughly understands the responsibility 
it bears in stabilizing world population growth and the essential 
role it should play. Family planning as an effective soluticn to 
China's population problems is more than just [a] responsitihty 
towards the well-being of the Chinese people and fttwre 
generations, it is a duty owed to maintaining the stability o^ he 
world population. Working for the common interest o7 all 
humanity, at the same time working for individual interest of 
work together to solve the population problems facing indivriaal 
and progress in every country and throughout human society. 
Twenty-one years have passed since the first Intemational 

ion Conference was held in Bucharest in 1974. The 
government of each nation and the international community a3 a 
whole have made new progress in implementing the "wodd 
population plan of action" and the "Mexico City Declarato:." 
The rate of increase in world population has been further 
slowed. Still, world ion continues to increase br 90 
million per annum, and it will reach 6.25 billion by the erd of 
the century and 8.4 billion by 2025. Control of the wo-ld 
population remains an urgent and difficult task. Chine, as 
always, will continue to work in concert with all the natiors of 
the world to carry out the "Program of Action of the 
International Conference on Population and Development" and 


make positive contributions to stabilizing world population and 
ensuring a happier future for mankind. 


CHINA. GUANGDONG. Regulations of Guangdong Province 
of December 1992 on Birth Planning. (Nanfang Ribao 
[Southern Daily], 24 December 1992, p. 2, as summarized in 
International Survey of Family Law, 1994, pp. 165-169.) 


The revised rules, introduced at the very end of 1992, are 
divided into seven sections. The first, entitled General 
Provisions, places a significant degree of responsibility for 
attaining population planning targets on the various levels of 
people's government in the province. The local birth control 
committees, which had principal accountability for family 
planning under the 1986 Regulations (Article 4), retain a 
significant degree of responsibility for family planning and the 
enforcement of the provincial regulations. However, they are 
now defined as “functional bodies” (zhimeng bumen) and are 
clearly expected to share their duties with a wide range of 
institutions. Thus, organizations “such as Villagers’ 
Committees, Neighbourhood Committees, Trade Unions, the 
Communist Youth League, the Women’s Federation, and Family 
Planning Associations,” are expected to “organize and educate 
the public with a view to accomplishing jointly the work of 
family planning” (Article 6). What is more important, ultimate 
accountability for the effectiveness of the birth control 
programme lies with the “principal leaders of the people's 
governments at various levels.” The relative importance of this 
concern with the birth contro] programme in their work is 
reflected in the provision in Article 4 of the new regulations that 
“an important criterion for assessing the achievements of 
people's governments at various levels and their leaders is 
whether or not population planning has been accomplished and 
family planning work carried out satisfactory." This emphasis 
on the duty of local government leaders to make a success of the 
birth control programme is paralleled by a concern to ensure co- 
operation between the various bodies with responsibilities in 
this area: “departments and units at various levels must work 
cut feasible measures on the basis of the duties they assume, and 
jointly accomplish the work of family planning" (Article 4). 


The new regulations, as did the rules that they replace, oblige 
married couples to practise family planning. Unlike the earlier 
Guangdong codes, however, they now also stress that birth 
control is a legal duty for married couples: “it is against the law 
[weifa xingwei] to fail to practice family planning" (Article 2). 
Moreover, in Chapter Two, entitled “Birth Control,” it is laid 
down that “child bearing outside the plan is strictly prohibited" 
(Article 14). The preferred remedy for failure to adhere to this 
rule is stated in Article 17: “women who are pregnant outside 
the plan should adopt timely remedial measures" — that is, they 
should undergo an abortion at the carliest opportunity. A 
provision in Chapter VI ("Restrictions and Penalties") enables 
local governments or ward offices (jiedao banshichu) to fine, 
among other types of offender, “those who have children before 
reaching their legally marriageable age and those who have 
children born out of wedlock." Such persons are now liable to 


L 
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“a levy for having children outside the birth plan for a period of 
two to five years.” The same article specifies that those who 
have children born out of a bigamous union or cohabitation 
“shall be dealt with in the same manner as for bearing excessive 
children outside the plan." Failure to pay such financial 
penalties is initially sanctioned, according to Article 36, by one 
or more of a variety of bureaucratic responses. The Public 
Security bureau, industrial and commercial authorities, and the 
labour authorities are empowered to impose a wide range of 
administrative sanctions including the temporary revocation of 
residence cards, and work permits. In addition, if the offenders 
are immigrants "the units and propriefors concerned should 
cancel any contracts (chengbao) or leases" to which they are a 
party, and "dismiss these persons and recover possession of their 
houses" (Article 36). Indeed, the Regulations recommend that 
an individual should agree to family planning commitment when 
entering into a “contract, lease or labour agreement of more than 
one year" with an organ, enterprise or “institution” (shiye 
danwei). 


Provision is made, at Article 40, for administrative or judicial 
review of decisions taken to impose penalties on those parents — 
transients or otherwise — who bear children in excess of the 
were absent from the 1980 and 1986 codes, and are consistent 
with the development since at least the late 1980s of 
mechanisms in administrative law and practice by means of 
which the aggrieved citizen may attempt to secure redress 
against the state. At the same time, however, local authorities 
may now make applications to the courts for enforcement of 
their administrative decisions which are being resisted (Article 
41) In this respect, at least, the new regulations may be 
considered to represent a small but significant step forward in 
that they encourage greater judicial involvement im the 
regulation of administrative acts in this area of social life. 


The new rules do not relax the existing restrictions on the 
exceptional circumstances in which an urban couple may 
attempt to bear a second child. According to the 1992 
Regulations, the circumstances in which an urban couple may 
attempt for a second child are: the first child is disabled; or the 
wife and husband have produced children by other marriages but 
not retained custody, or the wife has been certified as having 
been correctly sterilised for five years, then adopted a child, but 
subsequently finds herself to be pregnant, or the wife and 
husband are themselves single children; or one or both of the 
Oe ee prp eni For the rural 
population the provision in the 1986 Regulations that an 
application for permission to bear a second child may be made 
(and, perhaps, granted) if a couple’s first child is female is not 
repeated in the 1992 Regulations. Instead, each application is to 
be considered on its merits and we must assume that in practice 
the rules have been tightened because the official commentary 
on the new rules complains that in rural areas of Guangdong the 
problem of excessive births is “rather serious” (bijiao 
yanzhong). In this connection we should also note that the 1992 
Regulations contain a new restriction on misuse of 
amniocentesis and other tests which are able to reveal the sex of 
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an unborn child: "units and individuals are strictly prohibited 
from identifying the gender of the foetus without authorisation" 
(Article 16). There is also a greater concern in the new rules 
with eugenics — to the ban contained in the 1986 Regulations on 
childbearing from those suffering serious hereditary disease is 
now added a requirement that if such a pregnancy does occur "it 
must be terminated" (bixu zhongzhi renshen) (Article 16). 


As indicated above, a major development in the new regulations 
is the introduction of detailed provisions on the management of 
family planning among the migrant or transient population. 
Article 22 requires the various departments of the local 
government of the place of temporary residence to work together 
effectively in the task of limiting migrants' births. Article 23 
calls for co-operation between the government of the place of 
temporary residence and the government of the place of 
permanent residence, and places on both special administrative 


before leaving their home area, and to hold a birth permit issued 
in the place where their household is registered in order to give 
birth in their place of residence. Infringements of 
these rules are punished by the local authorities in the place of 
temporary residence (Article 25). 


ee 


CHINA. HEBEL Detailed Rules of 1995 for Implementing 
Hebei Province Family Planning Regulations. (Hebei Ribao 
[Shijiazhuang], 25 November 1995, p. 4, as translated in 
Foreign Broadcast Information Service, 25 November 1995, 
Document No. FBIS-CHI-96-027, 8 p.) 


Chapter L General Principles 


Article 1. These detailed rules have been formulated based on 


the Hebei Province Family Planning Regulations (hereinafter 
abbreviated as "regulations"). 


Article 2. The state protects the citizen's legitimate rights and 
interests in family planning and urges him to fulfill his family 
planning obligations conscientiously. 


Article 3. Couples in their childbearing years shall bear 
children in accordance with the "regulations" and these detailed 
rules and under the guidance of the local family planning 
department. 


Chapter IL Organization and Management 

Article 4. A family planning department shall be responsible 
for implementing the "regulations" and these detailed rules 
under the guidance of the people's government at its level. 
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The family planning department at the higher level has the 
authority to alter or rescind decisions made by its counterpart at 
the lower level that violate the "regulations" and these detailed 
rules. Jt may also propose that the people's government al its 
level alter or rescind the decisions made by the people's 
government at the lower level that violate the "regulations" and 
these detailed rules. 


Article 5; A family planning department at the township 
(including township, minority township, town, and urban 
subdistrict) level shall be headed by a cadre above the deputy 


Article 6. The villagers’ committee shall put one deputy 
chairman in charge of family planning work. A village shall set 
up a certam mumber of childbearing women's groups. It shal. be 
the responsibility of a group leader to manage the detaile of 
family planning and services within her group. 


The leader of a childbearing women's group is entitled to a bst- 
time allowance, the exact amount to be determined by the 
people's government at the township level based on the level of 
economic development in the township as well as the workload 
involved. 


Article 7. Depending on their work needs, organizations and 
institutions shall establish a family planning office and provide 
it with full-time (or part-time) staffers. The family planring 
office shall submit to the guidance of the loca! family planning 

Depending on its work needs, an enterprise shall 
decide on its own whether or not to set up a family planring 
office and furnish it with a staff The office shall submit to the 


guidance of the local family planning department. 


Article 8. Full-time family planning personnel working i31 a 
family planning office below the level of county (including 
county, autonomous county, county-level municipality, and 
district administered by a municipality) or in the family planning 
office of an organization, institution, or enterprise are entitled to 
a job-based allowance, the exact amount of which shall be 
determined by the people's government at the county level. 


Article 9. The people's government at all levels shall abide by 
the following principles in drawing up mid- and long-term 
population plans and annual childbirth plans: 
1) They shall not exceed the population control target set by 
the people's government at the higher level; 


2) Take the number of childbearing women who meet Ihe 
childbirth conditions set forth in the "regulations" as the basis. 


Article 10. Family planning departments and other related 
departments shall establish a family planning statistical work 
responsibility system. False reporting and failure to report shall 
be strictly prohibited. 

Article 11. The people's government at all levels shall allocute 
funds to fully cover the operating expenses of family planning 


work. The amount and time of payment shall be determined by 
planning are earmarked for that purpose alone. No unit or 
individual shall borrow such funds or divert them to any other 
use. 


Chapter HL Reproduction 


Article 12, Item 4 of Article 14 of the "regulations" shall not 
be applied to people who become disabled as a result of illegal 
behavior. Hems 9 through 12 of Article 14 of the "regulations" 
shall not be applied to a couple where the woman comes from a 
non-agricultural household. 


Article 13. "Only child" in Item 3 of Article 14 of the 
"regulations" includes the only child adopted in accordance with 
the law. 


A person shall not be regarded as an only child if he or she 
shares a father or mother with a sibling. 


Article 14. Where two or more males in a village marry the 
daughters of a single family which has no sons and settle down 
locally, Item 12 of Article dicic d shall apply to 


only one of the couples. 


Article 15. Where a couple satisfies more than two of the 


requirements stipulated in Article 14 of the "regulations," it may 
decide on having children under only one of them. 


Article 16. In lieu of the birth of a second child, expenses 
shall be paid for the following: 


1) Asareward to or pension for the parents of an only child in 
the village or the parents of two daughters born within the plan 
who have undergone a vasectomy or tubal ligation; 


2) asa reward to a couple who is qualified to have a second 
child under Article 14 of the "regulations" but has voluntarily 
decided not to do so. 


Article 17. Reproduction in accordance with the following 
provisions is considered planned reproduction: 

1) The couple has obtained a "marriage certificate" legally, 

2) The couple has obtained a "childbirth certificate;" 


3) Not less than six months must elapse from the time the 
couple received a "childbirth certificate" to the time of delivery. 


Article 18. When a couple wants to have a child, both husband 
and wife must jointly make an application. The family planning 
department examines and approves such applications in batches 
in accordance with the "regulations" and publishes the results 
for supervision by the masses. 


Article 19. In the case of a couple consisting of a state 
employee who wants a second child, the couple shall apply to 
the municipal (prefectural) family planning department. 


Artide 20. A couple who has obtained a "childbirth 
certificate" but has not given birth to a child within the planning 
year shall register with the organization which has issued the 
"certificate" at the end of the planning year and have its name 
included in the childbirth plan for the next year. 


Article 21. The family planning contract entered into by the 
unit in charge of a childbearing couple with the couple shall be 
protected by the law. 


Chapter IV. Birth Control 


Article 22. Couples of childbearing age in rural areas shall 
practice birth control by taking these measures: 


1) Ifthe couple already has one child, the woman shall wear 
an intrauterine device [IUD] except in cases of contraindication; 


2) If the couple already have two children and the woman is 
under 40 years of age, one of them shall have a vasectomy or 


3) If the first pregnancy results in twins, the woman may first 
be fitted with an IUD. When the twins turn four, the husband 
shall have a vasectomy or the woman a tubal ligation, 


4) If this is a second marriage for both man and woman and if 
the woman has never given birth before, she may be fitted with 
an IUD after giving birth in accordance with Article 14 of the 
"regulations." 


Article 23. A married woman of a childbearmg age shall 
submit to monthly visit-inspections and quarterly investigations. 
The detailed procedures shall be determined by the family 
planning department of the provincial government. 


Article 24. Contraceptive pills and devices shall be provided 
free of charge to married couples in childbearing years 
(excluding the floating population). Family planning 
departments shall mtensify the regulation and supervision of the 
market for contraceptive pills and devices in conjunction with 
other departments concerned. 


Article 25. Where an individual fails to take contraceptive 
measures in accordance with the "regulations," resulting in an 
unplanned pregnancy, he or she shall be responsible for the 
expenses incurred by remedial surgery. 


Article 26. If the child of a couple who has undergone a 
vasectomy or tubal ligation dies and if the circumstances of the 
case satisfy the conditions stipulated m Article 14 of the 
"regulations" for special childbirth, the couple may apply to the 
family planning department at the county level for permission to 
have the vasectomy or tubal ligation reversed at a qualified 
medical unit or family planning technical service station. The 
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operation shall be paid for with funds allocated to cover the 
operating expenses of family planning. 


Article 27. Detailed rules governing the provision of free 
medical services for those affected by complications arising from 
nt rossi ee 


by a self-employed 
shall be borne by the individual in question. 


be handled in accordance with the applicable provisions in 
"Rules for Handling Medical Accidents" promulgated by the 
State Council and "Hebei Province Detailed Rules for Handling 
Medical Accidents." 


Chapter V. Rewards 


Article 28. An employing unit that experiences genuine 
difficulties as a result of operating needs in rewarding marital 
leave or maternity leave to employees who postpone marriage or 
parenthood or who receive a “certificate of honor for parents of 
an only child" while on maternity leave may pay additional 
wages to the employees m question based on the duration of the 
leave in accordance with the relevant government regulations. 


Article 29. Should they meet any one of the following 
conditions, a couple may jointly apply for the issue of a 
"certificate of honor for parents of an only child." Verification 
by both the man's and the woman's units is required. The 
certificate shall be issued upon examination by the township- 
level family planning department of the locality where the 
woman has permanent registered residence. A couple rewarded 
a "certificate of honor" may enjoy the treatment accorded a one- 
child family provided for by the "regulations." 


1) The couple has only one child and it was a planned birth, 


2) The couple could have a second child under the 
"regulations" but has voluntarily decided not to do so; 


3) The woman has given birth to two children, both planned 
births, but one of them dies befare reaching 7 years of age. 


Article 30, Should they meet any one of the conditions below, 
a couple may be issued a “certificate of honor for parents of an 
only child" and receive treatment accorded a one-child family, 
but minus the bonus: 

1) The couple's only child has turned 18; 

2) The couple has only one child and he or she was legally 
adopted. 


Article 31. When a couple's first-born consists of twins, the 
family shall not be treated as a one-child family. 
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Article 32. When a couple enjoying the treatment accorded a 
one-child family divorces or if one of them dies, the divorce, 
divorcee, and widow or widower will contmue to receive the 
same treatment, even after remarriage, provided the man and 
woman do not have another child. 


Article 33. When a couple enjoying the treatment accorded a 
one-child family has a second child under the terms of the 
"regulations," it must surrender the "certificate of honor for 
parents of an only child" when it applies for permission to have 
the second child and shall no longer receive treatment accorded 
a one-child family. The preceding paragraph also shall apply to 
a couple enjoying treatment accorded a one-child family who has 
an unplanned child or who adopts a child illegally. In addition, 
it shall return the reward it has previously received. 


Article 34. A couple who is eligible to have a second child 
under the "regulations" but voluntarily decides not to do so shall 
be commended by the county-level family planning department 
m the locality where it has permanent registered residence and 
shall receive a one-time reward not less than 500 yuan. 


Article 35. Rewards for one-child parents shall be funded in 
the following ways: 


1) Employees of a state or collective enterprise: 


Rewards shall come from the enterprise's welfare funds or 
retained profits. If the enterprise has genuine difficulties 
coming up with sufficient funds from these sources, they may be 
supplemented by its administrative expenses with the 
permission of the finance department. 


2) Employees of an organization, group, or institution: 


Rewards shall come from the workers’ welfare funds. Any 
shortfall may be made up with money from the organization's 
administrative or operating funds. 


3) If one spouse is an unemployed township resident and the 
other falls under 1) or 2) of this article, the reward shall come 
from the latter's unit; 


4) When both husband and wife are unemployed township 
residents or if one spouse is an unemployed township resident 
and the other a peasant, the reward shall come from the family 
planning operating funds of the township or urban subdistrict 
office in question; 


5) When the individuals involved are employed by a private 
enterprise, the reward shall be paid by the enterprise's owner. 


Article 36. Rewards for one-child parents in rural areas shall 
be administered in accordance with "preferential Measures for 
one-Child Parents in Rural Areas in Hebei Province." 
Chapter VL Penalties 


Article 37. A decision statement must be issued before an 


unplanned childbirth fee can be collected. The fee shall be 
collected by at least two staffers armed with an administrative 
law-enforcement order prepared and issued exclusively by the 
provincial government. After the fee is collected, a special 
receipt printed exclusively by the provincial finance department 
shall be issued to the payer. 


Article 38. A couple may refuse to pay an unplanned 
childbirth fee should any of the following conditions apply: 


1) A decision statement has not been issued or the amount on 
the statement is not consistent with the amount of fee payable; 


2) The personnel] collecting the fee fail to produce an 
administrative law-enforcement order prepared and issued 


exclusively by the provincial government, 


3) The personnel collecting the fee fail to issue a special 
receipt printed exclusively by the provincial finance department. 


Article 39. When a couple has genuine difficulties paying the 
unplanned childbirth fee in one lump sum, it may apply to the 
township-level family planning department in the locality where 
it has permanent residence registration for permission to pay by 
installments. However, the fee must be paid in full within two 
years. 


Article 40. A couple against whom administrative sanctions 
have been taken but who has paid the entire unplanned 
childbirth fee and practices contraception in accordance with the 
rules shall be issued an “unplanned childbirth closure 
certificate" by the family planning department. 


Article 41. In accordance with Article 29 of the “regulations,” 
the unplanned childbirth fee payable by a private enterprise 
owner or self-employed individual for having an unplanned 
second child shall not be less than 2.5 times the per capita 
income in the municipality or township where the enterprise or 
individual operates in the preceding year. 


Article 42. Should any one of the following conditions be 
applicable, a couple who has its first child outside the plan shall 
pay a one-time unplanned childbirth fee: 


1) Although both man and woman have reached the legal 


marriage age, they have a child without first registering their 
marriage; They shall pay a fee equal to their incomes for nine 
months, 


2) Alegally married couple has a child without first obtaining 
a "childbirth certificate." It shall pay a fee equal to two months' 
earnings, 

3) Less than six months have elapsed from the time of issue of 
a "childbirth certificate" to the time of delivery. The couple 
shall pay a fee equal to one month's earnings. 


Article 43. A child born outside the plan who dies or is given 
up for adoption shall be included in the number of children of a 


couple when the couple subsequently has another child outside 
the plan. 


In calculating the total number of children of a remarried couple 
who has children outside the plan, take the spouse who has more 
children. 


Article 44. A couple who has a child or children outside the 
plan shall not seek a reduction in or a waiver of the unplanned 
childbirth fee or administrative sanctions citing as a reason 
divorce, spousal death, death of a child, or the giving up of a 
child for adoption. 


Article 45. This article pertains to the couple who practices 
contraception in accordance with the rules but the woman has an 
unplanned pregnancy anyway because the contraceptive method 
fails. If she takes the initiative to report the pregnancy within 
45 days after contraception and has asked for remedial surgery 


level after an examination because of contraindication, an 
unplanned childbirth fee is payable by the couple after the child 
is bom. The fee shall be equal to the localitys special second 
child childbirth fee. For statistical purposes, the child in 
question shall be considered unplanned. However, no 
administrative sanctions shall be taken against the couple. 


Article 46. For every unplanned birth within it, an 
organization, group, enterprise, or institution shall pay a fine 
equa 16.0.5 percent of ils funde or aere profits al ess ui 
it shall not be less than 500 yuan or more than 10,000 yuan. For 
every uuplanned birth in a village, the village shall pay a 500 
yuan fine. 


The decision to impose a fine on a village or on an enterprise or 
institution run by a township shall be made and executed by a 
township-level family planning department. The decision to 
impose a fine on an organization, group, enterprise, or 
institution run by a jurisdiction above the county shall be made 
and executed by a family planning department at the county 
level. 


Article 47. Units and individuals with the following conduct 
shall be fined as stipulated below: 


1) A unit or individual who obstructs a citizen in the practice 
of family planning shall be fined a sum between 100 and 200 
yuan, 


2) A unit or individual who refuses to submit to a quarterly 
investigation without reason shall pay a fine between 5 and 20 
yuan for every day of delay; 


3) A unit or individual who refuses to practice contraception 
or take remedial measures in accordance with the rules shall pay 
8 fine between 10 and 40 yuan for every day of delay, 

4) A unit or individual shall have his illegal income 
confiscated for providing a hiding place for a woman who has an 
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unplanned pregnancy, or for secretly hastening delivery and 
inducing labor in, or performing a caesarean section on such a 
woman. In addition, he shall pay a fine between 500 to 3,000 
yuan for every such occurrence. 


Article 48. When an unplanned childbirth fee is imposed 
under Article 29 of the "regulations," or when administrative 
sanctions are taken under Article 33 of the "regulations" and 
Article 47 of these detailed rules, the unit which the individual 
concerned belongs to shall come up with an opinion as to how to 
handle the matter. The case shall then be reported to the 
township-level family planning department in the locality of 
permanent residence registration. The latter shall then make a 
decision and execute it. In cases where birth control targets are 
issued arbitrarily, a decision shall be made and executed by the 
family planning department at the higher level, with assistance 
from the unit which the couple having an unplanned child 
belongs to and from other interested departments. 


Article 49. Where administrative sanctions should be taken 
against an individual for violating the provisions of the 
ions,” the decision to do so shall be made by tbe unit 
which the individual in question belongs to, the department in 
charge at the higher level, or the department of supervision. 


Article 50. Unplanned childbirth fees shall be administered 
and used in accordance with "Hebei Province Unplanned 
Childbirth Fees Administrative Rules." 


Chapter VIL Supplementary Articles 


Article 51. "Below" and "above" in these detailed rules 


Article 52. "Childbirth certificate" shall be printed centrally 
by the family planning department of Hebei Province. 


Article 53. Implementation measures formulated by people's 
governments at the municipal, county, and autonomous county 
levels m accordance with the "regulations" and these detailed 
rules shall go into effect after review and approval by the 
peoples government (prefectural administrative office) at the 
TA TINE TO A een Ue ee eee 
planning department for the record. 


Article 54. The Family Planning Commission of Hebei 
Province shall be responsible for interpreting these detailed 
rules. 


Article 55. These detailed rules shall go into effect on the day 
ofissue. The "Detailed Rules for Implementing Hebei Province 
Family Planning Regulations" issued on 28 Angust 1988 shall 
be annulled on the same day. 
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CHINA. HEILONGJIANG. Heilongjiang Provinzial 
Regulations of 21 May 1994 on Family Planndg 
(Heilongjiang Ribao [Harbin], 24 June 1994, as translated in 
Joint Publications Research Service, 24 June 1994, Document 
No. JPRS-CAR-94-045, 9 p.) 


Chapter L General Provisions 


^ Article 1. These regulations are formulated in accordance wath 


the "Constitution of the People's Republic of China" and che 
relevant laws and decrees of the state and in close connecton 
with the actual situation in the province in order to contol 
population, raise the quality of life and make Heilongjiarg's 
population growth coincide with its socio-economic progress. 


Article 2. All institutions, groups, PLA troops, enterprises, 
units and other organizations in the province and citizens 
residing in the province should comply with these regulations. 


Article 3. To promote family planning is the basic state polcy 
of our nation. Children must be born in a planned manner. Late 
marriage and child-bearing, few and better births and one ch: ld 
per couple are preferred. Nonplanned childbirths are stricly 
forbidden. 


Both husband and wife have tbe obligation to implement fam ly 
planning and freedom to practice family planning or prefer rot 
to have any child. Citizens are legally protected in 
implementing family planning. 


Artide 4. The work of family planning must be carried cut 
regularly with emphasis on publicity and education and on 
contraception and in close connection with the development of 
the socialist market economy, with the practice of prosperiug 
through hard work and with the building of cultured and hapoy 
amili 


In carrying out family planning, it is necessary to rely m 
scientific and technological progress, strengthen prenaal 
management and continuously raise the overall standards in 
doing such work. 


Article 5. People's governments at various levels must take the 
lead in carrying out family planning in their respectie 
administrative districts. The administrative departments for 
family planning are in charge of doing the work of famry 
planning for the peoples government at the same level ard 
responsible for the implementation of these regulations. Mass 
organizations such as the various departments in public security, 
industrial and commercial administration, civil affairs, 
construction, labor and financial affairs; trade unions, womer's 
federations, youth leagues and the associations for self-employed 
workers should hold themselves responsible for tle 
implementation of these regulations and join their efforts n 
implementing the family planning program in a comprehensi"e 
Way. 


Chapter IL Childbirth Regulation 


Article 6. Pregnancy and childbirth are allowed only after the 
couple has completed its marriage registration and obtained the 


A marriage is considered as late marriage when both spouses are 
at least three years older than the lawful marriageable age and it 
is their first wedding. A childbirth is considered late childbirth 
when both parents are at least three years and nine months 
above their lawful marriageable age. 


Article 7. Spouses who are legally married may have another 
child provided that they have applied and own the approval of 
the administrative department at or above the county level, that 
the wife who has completed her 28th birthday and already has a 
child of at least four years of age and that they have met one of 
the following conditions: 


1. Both spouses are either returned overseas Chinese or 
compatriots from Taiwan, Hong Kong or Macao who have 
retumed to China to take up residence for not more than six 


years. 


2. Both spouses are farmers and the only children of their 
families. 


3. All the brothers in the family are farmers. Only one of 


them is capable of child-bearing while others have not adopted 
any child. 


4. Both spouses are farmers with only a girl or both spouses 
are farmers in a border region with only one child, who are 


5. Both spouses are of a national minority which has a 
population of less than 10 million people in the nation, or one of 


the spouses is of the Olunchun, Owenk, Hezhe, Daur or Kirgiz 
nationality. 


6. The couple have met other special conditions and won the 
approval of the provincial administrative department for family 
planning. 


Article 8. If one of the spouses has restored his or her fertility 
after he or she is diagnosed as infertile by a medical unit 
appointed by an administrative department at or above the 
county level and has adopted a child according to law, a couple 
may have a child with the approval of the administrative 
department at or above the county level. 


Article 9. A couple may have another child if their son or 
become an able-bodied person when he or she grows up as 
ified by a disability evaluation d | inted by the 
administrative department for family planning at the prefectural 


(city) level and with the approval of the administrative 
department for family planning at or above the county level. 


Article 10. A remarried couple without any nonplanned 
childbirth and with the approval of the administrative 
department for family planning at or above the county level may 
have another child if they meet one of the following 
requirements: 


1. One spouse is childless while the other originally has one 
child who is at least actually four years old. 


2. One spouse is actually 28 years old but childless, while the 
other spouse whose former husband or wife died and left him or 
her with two children. 


Article 11. If both spouses of a couple are of the Olunchun, 
Owenk, Hezhe, Daur or Kirgiz nationality and have two children 
with a four-year age difference and with the second child who is 
actually four years old may have a third child with the approval 


of the administrative department for family planning at or above 
the county level. 


Article 12. A couple who may have another child with the 
approval of the administrative department for family planning at 
or above the county level must pay a fee for social childcare 

Measures for this fee collection will be worked out 


programs. 
by the provincial government. 


Article 13. If a farming couple who conforms with the 
childbirth regulations is issued a certificate to allow them to 
have a second child, this certificate will become invalid when 
one spouse changes his or her household registration from a 
rural area to a city and the wife is not yet pregnant. 


Article 14. The childbirth certificate issued to a couple will 
become invalid if the wife becomes pregnant and terminates her 
pregnancy on her own and reports the baby's death without 
submitting any actual proof on the cause of the infant's death. 
Also no more childbirth certificates will be issued to her. 


Chapter HL Technical Services 


Article 15. The administrative department for family planning 
handles the work of providing technical services for family 
planning in a comprehensive way, conducts check-ups and 
supervises the family planning technical service stations in 
departments 1n doing the work of eugenics. 


Article 16. Organizations which provide services for family 
planning should disseminate and propagate scientific knowledge 
on population and family planning and give couples of child- 
bearing age advice on birth control and provide them with 
contraceptives. 

Scientific research departments for family planning and units in 


charge of the work of doing scientific research work on family 
Planning should strengthen their work in birth control and 
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popularze the use of safe, effective but simple contraceptives 
and birth control methods. 


No unit or individual is allowed to use any contraceptive or birth 
control method which has not been approved by any relevant 
administrative department of the state. 


Article 17. Except for the use in diagnosing hereditary 
diseases, it is forbidden to verify the sex of an unborn baby. 


Article 18. Childbearing couples who have not obtained [a] 
childbirth certificate should adopt reliable birth control 
measures. Those who need check-ups for their contraceptive 
devices according to these regulations should undergo such 
check-ups on time. Those who have nonplanned pregnancy 
should terminate such pregnancy on time. 


Article 19. Units and personnel that practice birth control 
techniques must be certified by the administrative department 
for family planning at or above the county level or the public 
health administrative department. Personnel who perform birth 
control techniques must apply such techniques in strict 
physicians are not permitted to perform surgeries for birth 
control or for the restoration of fertility. 


Article 20. Fees for performmg any birth control surgery on 
any worker should be paid by the unit for which the patient 
works. When the birth control surgery is performed on an 
enterprise worker's unemployed dependent, the enterprise 
should pay for the expenses according to these regulations. 
Expenses for surgeries performed on temporary or contract 
workers should be paid by units which have hired these workers. 
Expenses for surgeries performed on farmers or unemployed 
urban residents should be paid by the local town or township 
people's government or the subdistrict office. 


Article 21. In dealing with any implication actually caused by 
the birth control surgery as verified by the birth control technical 
evaluation organization at or above the prefectural (city) level, 
for such [an] implication. 


Article 22. When those who have received sterilization 
surgeries need to restore their fertility, they must file 
applications with the proper certification from a relevant unit 
and get approval from the administrative department for family 
planning at or above the county level before any surgery can be 
performed to restore their fertility. 


Chapter IV. Organization and Management 


Article 23. The people's governments at various levels are 
held responsible for working out the population programs for 
their respective administrative district and list such programs in 
their own plans for national economic and social development 
within their own jurisdiction. They must pay attention to both 
material and population growths, implement a system whereas 
principal leaders assume the responsibility for fulfilling the 
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family planning targets, and regard their abilities in 
implementing such responsibility system as an imporant 
criterion for evaluating various units and the leading cadres at 
all levels. They also must implément the single vote veto 
System. 


Article 24. Town and township peoples governments and 
subdistrict offices must set up organs for the training of fanily 
planning assistants and various administrative offices for family 


planning. 


Heads of the villagers and residents’ committees are respoasrble 
for family planning work within their own jurisdiction. These 
committees should hire part-time family planning personne. 


Article 25. The people's governments at various levels sould 
improve the childbirth service organs at the county, township 
and village levels and encourage the setup of the mass 
organizations for family planning. 


Article 26. The work for family planning in all mstitu-icns, 
groups, PLA troops and undertakings is the responsibility of -he 
leading comrades in one's own unit. They should set up oTizes 
in charge of family planning work and assign full-time or part- 
time staff members to provide necessary services and carry »ut 
family planning work in one's own unit. Family planning work 
for workers in various enterprises is the responsibility of their 
legal representatives. These enterprises accept the leadersaip 
and supervision of the local peoples government in tis 
connection. They should set up their own offices and hire their 
own personne] in charge of family planning work. 


Article 27. Family planning work for those who are perm it:ed 
to retain their jobs with their salaries suspended is the jomt 
responsibility of their original units and the people's government 
of the town or township where their household registration is 
located with the former playing the major role. Family placning 
work for self-employed industrial and commercial workers B the 
joint responsibility of the industrial and commercal 
administrative department and the peoples government o^ the 
town or township where their household registration is located 
or the local subdistrict office. Family plannmg work “or 
unemployed urban residents is the responsibility of the town or 
township peoples government where their household 
registration is located or their local subdistrict office. Family 
planning work for the drifting people is the joint responsibility 
of the people's government of the town or township where their 
permanent residence is or where they live right now or their 
local subdistrict office with the people's government of the -own 
or township where they actually live right now [is] playing the 
major role. Various relevant departments must coordinate w-th 
one another and join their efforts to carry out family planniag 
work well for the floating population. 


Article 28. The administrative departments for famly 
planning at various levels should examine and approve the 
issuance of the childbirth certificate according to the proper 
procedure and set up a sound filing system for such certificates. 


f 


Article 29. It is necessary to implement the "Law of Statistics 
of the Peoples Republic of China" in compiling figures for 
family planning. Under no circumstances should any unit or 
individual conceal facts, omit figures or practice fraud in 
compiling figures for family planning. 


Article 30. The people's governments at various levels must 
guarantee the supply of the funds needed for family planning, 
and gradually increase such funds with the growth of the 
economic development and the increasing revenue, A fixed 
portion of the overall funds raised by a town or township should 
be used in family planning. 


Article 31. Personnel doing family planning work should be 
given the necessary devices to insure their job safety. 
Enterprises, institutions and units should decide on their own 
pay scale for the protection of their own personnel who work in 
the field of family planning. 


The remuneration of those part-time personnel of the villagers’ 
and residents committees who work for family planning should 
be slightly lower than the allowance and remuneration of the 


principal responsible persons of the local villagers and residents 
committees. 


Chapter V. Preferential Treatments and Rewards 


Article 32. Unmarried workers who are actually 30 years old 
or older should enjoy the same privilege as those who are 
married in purchasing residential houses or allotting housing 
assignments. 

Article 33. Workers of late marriage are entitled to 15 
additional days of marriage leave with pay. Those without 
children have the same priority as families with children in 
purchasing residential houses or allotting housing assignments 
as stipulated. 


Farmers of late marriage should be permitted by the people's 
government of the town or township where they reside to 
perform no or less volunteer work for that particular year. 


Article 34. If workers are legally married and opt for late 
childbirth, a woman worker may be entitled to six-month 
maternity leave with pay witbout affecting [the] chance for pay 
adjustment and promotion. A [male] worker is entitled to five to 
ten days of paid convalescence leave which can be extended 
under special conditions with the recommendation of a medical 
unit. 

Farmers who opt for late childbirth should be permitted by the 


people's government of the town or township where they reside 
to perform no or less voluntary work for that particular year. 


Article 35. Those who receive birth control surgeries enjoy the 
following preferential treatments: 


l. A woman worker may take two days of leave and may be 
exempted from any hard physical labor within a period of seven 


days, if she has undergone a surgery to have an intrauterine 
device put in. 


2. A woman worker may take one day of leave to have her 
intrauterine device removed. 


3. A [male] worker is entitled to 15 days of leave if he 
undergoes a vasectomy surgery. 


4. A woman worker is entitled to 21 days of leave if she 
undergoes a tubectomy surgery. 


5. A woman worker who opts to have her pregnancy 
terminated is entitled to take leave ranging [from] 21 to 40 days 
according to different conditions. 


Such workers will continne to receive their wages and bonuses 
when they are on leave. 


subsidies will be given to those farmers and 
unemployed urban residents who have accepted birth control 
surgeries by the people's government in the town or township 
where they reside and the local subdistrict office 


Article 36. A legally married couple of childbearing age with a 
single child who have adopted birth control measures and 
guaranteed to have no more children should be issued a 
“Certificate of Honor for One-Child Parents" with the 
verification of their original unit and the people's government of 
the town or township where they reside or their local subdistrict 
office and with the approval of the county-level administrative 
department for family planning and entitled to the following 
preferential treatments: 


1. They are entitled to a monthly bonus of at least five yuan or 
compatible preferential privileges for being one-child parents 
from the month when they receive the certificate to the date 
when their child completes his or her 18th birthday. 


2. When they are given housing assignments or allowed to 
purchase a residential house or a lot for housing, their single 
child can be counted as two persons in determining the floor 
space of the residential house or the area of the lot. 


3. Preferential treatments will be given to children of one- 
child families in nursery or school enrollment, medical care and 
employment. 


4. In rural areas, preferential treatments should be given one- 


child families in social relief, help-the-poor program, the supply 
of means of production and technical training. 


5. When workers who are one-child parents retire at the 
specified age, they will receive 5 percent more pension an the 
basis of their "Certificate of Hanor for One-Child Parents." 
They may receive 10 percent more pension if their one-child son 
or daughter dies and they have no children since then. However, 
exceed their original basic pay. 
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Farming one-child couples who have no children after their 
children died will be given financial subsidies and their 
livelihood be taken care of by the people's government of the 
town or township where they reside. 


Article 37. In addition to the preferential treatments given to a 
one-chikd family, a couple who meets the one-child 
opts to have a single child and has been issued a 
"Certificate of Honor for One-Child Parents" will be given a 
one-time bonus of not less than 300 yuan or equivalent 
preferential treatments for bemg single-child parents with the 
examination and verification of the county-level administrative 
department for family planning. 


Article 38. Bonuses for one-child parents are issued as 
follows: 


1. When both spouses are workers, their bonuses should be 
equally shared by the units where they work. 


2. When one spouse works, while the other is an unemployed 
urban resident, their bonuses should be paid entirely by the unit 
where one spouse works. 


3. When both spouses are unemployed urban residents, their 
bonuses should be paid by the subdistrict office of the place 
where they reside. 


4. c —— Án € eames 


business-persons should be paid by the local industrial and 
commercial administrative department as specified. 


5. Bonuses to persons who are allowed to retain their jobs 
without pay should be paid by the unit which has recruited them. 
If no unit has recruited them, their bonuses should be paid by 
the original unit. 


6. Bonuses to farmers should be paid by the peoples 
government of the town or township where they reside. 


Article 39, It is necessary to advocate the old-age pension 
insurance program and other types of family-planning-related 
families. 


Article 40. Those units and individuals that have 
distinguished themselves in doing family planning work should 
be commended and rewarded by the people's governments at 
various levels or the relevant departments. 


Chapter VL Restrictions and Punishments 


Article 41. When a remarried couple has more than one child, 
both spouses can no longer enjoy the preferential treatments and 
rewards given to one-child parents and their children. 


When a couple who receives the "Certificate of Honor for One- 
Child Parents" is approved to have one more child, it must 
retum such certificate, stop enjoying, from the month of the 
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approval, the preferential treatments and rewards given to me- 


parents bonus it had received. 


Article 42. Family planning administrative fees will be 
collected from couples of child-bearing age who refuse to adopt 
birth control measures, to accept check-ups for their 
contraceptives as specified, and to timely termmate their 
pregnancy for nonplanned childbirth m spite of persuasion and 
education and those units m which there are workers with 
must pay nonplanned childbirth fees. Measures to collect 
fees will be worked out separately by the provincial government. 


Article 43. The responsible person of the unit and the person 
directly held responsible who fail to report on statistics figures 
for nonplanned childbirths or conceal facts will be fined 300 
yuan and 500 yuan respectively for each unreported case. 


When a people's government at any level or an administrative 
department for family planning practices frand, alters or forges 
statistic[al] figures for nonplanned childbirths, the responsable 
person of this government or department and the person directly 
held responsible for this illicit action will be fined from 1,000 to 
3,000 yuan for each instance. Any unit or individual that is 
involved in the aforementioned circumstances will be strippec of 
the honorable titles they had won before. 


Article 44. For those who forge or fraudulently issue or 
receive child-birth certificates, certificates for the verification of 
sick or disabled children and other certificates related to family 
planning, the parties will be fined ranging from 1,000 yuan to 
3,000 yuan for each instance. 


Article 45. For those who have verified the sex of any unbam 
child or performed surgeries for birth control or for che 
restoration of fertility in violation of regulations, their illezal 
income will be confiscated and the person who is directly held 
responsible for this type of malpractice must pay a fine rang ng 
from 3,000 yuan to 10,000 yuan. 


For those self-employed physicians who have violated the 
provisions in Section 2 of Article 19 of these regulations, they 
will be handled in accordance with the aforementiored 
provision. In addition, their licenses for medical practice should 
be revoked by the relevant department. 


Article 46. For those who have embezzled and misused furds 
for family planning, funds for nonplanned childbirths, family 
planning administrative fees and other outlays for family 
planning, the responsible person of the unit and the person 
directly held responsible for the illicit action will be fined from 
500 to 1,000 yuan. In addition, they must return the funds they 
have embezzled or misused to the proper authorities. 


Article 47. For those who have interfered with others in doing 


pregnancy or childbirths, each party may be fined 1,000 yuan to 
3,000 yuan. 


Article 48. Those who encroach upon the personal and 
property rights of personne] doing family planning work and 
their family members, and disrupt the order in carrying out 
family planning work will be punished by the public security 
organs according to laws and regulations. 


Article 49. State functionaries who have violated the 
provisions of these regulations will be given administrative 
sanctions according to the seriousness of the circumstances. 
Those who have violated these regulations and constituted a 
crime as a result will be prosecuted for their criminal liabilities. 


Article 50. Fees for nonplanned childbirths, family planning 
administrative fees and fines should be collected by the town or 
township people's or subdistrict offices. Fees for 
social childcare programs should be collected by the county- 
level administrative department for family planning which is 
responsible for screening and approving childbirth certificates. 
Fees and fines that the town ot township peoples governments 
or subdistrict offices have not collected or failed to collect 
within a prescribed ime limit shod be left tn the 
administrative department for family planning at or above the 
county level to make decisions and collect according to law. 


Article 51. Fees for nonplanned childbirths, family planning 
administrative fees and fees for social childcare programs should 
be placed under the unified management of the administrative 
department for family planning at or above the county level. 
Special funds should be set up and deposited in a special 
account. All these funds should be solely used for family 
planning. 

Article 52. When the parties disagree with the decision made 
by the administrative organ, they may file an appeal to the 
administrative organ at the higher level for reviewing within 15 
days after they received the statement of decision. After 
receiving the appeal, the reviewing administrative organ should 
make a decision within a period of two months after 
reconsidering the case. If the parties disagree with the decision 
made by the reviewing organ, they may file & lawsuit with the 
local people's court within 15 days after they have received the 
statement of decision made by the reviewing organ. If the 
reviewing organ does not make a decision 15 days after the 
deadline, the parties may file a lawsuit with the people's court. 


When the parties neither appeal for a review of the case nor 
implement this decision within the legally prescribed time limit, 
the organ which makes the decision may request the people's 
court from the date on which the decision goes into effect to take 
action for forcible execution. 


Chapter VIL Supplementary Provisions 
Article 53. The right to interpret the specific issues which 


crop up in the course of implementing these regulations resides 
in the provincial department for family planntng. 


Article 54. These regulations shall go into effect from 1 July 
1994. Meanwhile the "Heilongjiang Provincial Family Planning 
Regulations" adopted by the 12 Session of the Seventh 
Heilongjiang Provincial People's Congress Standing Committee 
on 13 December 1989 is hereby declared null and void. 


CHINA. JIANGSU. Jiangsu Provincial Regulatiors of 22 
February 1994 Governing the Transient Population. (Xinhua 
Ribao [Nanjing], 5 March 1994, p. 5, as translated 1n Foreign 
Broadcast Information Service, 11 April 1994, Document No. 
FBIS-CHI-94-069, pp. 60-63.) 


Chapter L General Provisions 


Article 1. These regulations are formulated to strengthen the 
administration of the transient population, to protect citizens 
lawful rights, and to maintain social order and protect. reform, 
opening up, and the socialist modernization drive in Ene with 
the actual situation of this province in accordance ‘with the 
"Decision on Strengthening the Comprehensive Management of 
Social Security" of the Standing Committee of the National 
People's Congress and state laws and regulations related to the 
administration of household registration. 


Article 2. The transient population mentioned m these 
regulations means those people who have left the location of 
their resident households and who are living in places within the 
administration of this province. 


Article 3. People's governments at various levels should 
strengthen their leadership and coordinate with the departments 
concemed to do a good job in admmistering the transient 
population. 

The public security organizations are organs in charge of 
administering the transient population, and the public security 
detachments are responsible for registering, issuing permits, and 
other administrative work for transients. 


Enterprises, business undertakings, and neighbourhood (village) 
administration of the transient population. 


Article 4. The lawful rights of the transient population should 
be protected by the law. The transients should observ2 the law 
and discipline and submit themselves to administration by the 
departments concerned. 


Chapter IL Registration and Application for Permi? 


Article 5. People who wish to live in their temporary 
residence for three or more days should make a report to the 
departments concerned and be handled according to the 
following stipulations: 


(1) People who are 16 years old or older and who leave the 
urban areas of a city which has districts under its jurisdiction or 
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leave a county (city), and who intend to assume jobs of various 
kinds in their temporary residence for more than one month 
Should register at the public security detachment having 
jurisdiction over their temporary residence and apply for à 
"temporary residence permit." 


(2) People who leave the township and who will live in a 
different place within the same county (city) should register at 
the organization, unit, enterprise, business undertaking, or 
neighbourhood (village) committee, which will in turn report 
the registration to the local public security detachment for the 
record. 


(3) Other transients should report and register at the public 
security detachment having jurisdiction over the temporary 
residence or at organizations entrusted by the public security 
detachment. 


Article 6. In making reports and registering for temporary 
residence, the person should possess his or her own residence 
identification card ([a] married woman of child-bearing age must 
provide a family planning certificate). A person who is under 16 
must have his or her own identification document. 


Article 7. People who temporarily live at a work site, trade 
fair, individual business site, or rented room or house and those 
who are dispatched by their organization or unit to an office or 
unit in this province should report to the public security 
detachment having jurisdiction over their temporary residence 
for handling. People who temporarily live at an organization, 
unit, enterprise, or business undertaking and other transients 
should report to the public security detachment having 
jurisdiction over their temporary residence or at an organization 
entrusted by the public security detachment for handling. 


Article 8. People who viait or seek shelter with their relatives 
or friends, children who are entrusted to the care of others, 
students who live in other people's house im order to study, 
people who are being treated for illness, and tourists wall be 
administered in accordance with the " ons Governing 
Household Registration of the People’s Republic of China" and 
will not be issued a "temporary residence permit." 


Article 9. Transients who live in a hotel or guesthouse should 
register in the “registration book for travellers" and be 
administered according to the related provisions. Those who 
contract for a room for more than one month should be 
administered according to the stipulations of these regulations 
on the issuance of a temporary residence permit. 


Article 10. Personnel undergoing reform and reeducation 
through labour, who have been released on bail to seek medical 
treatment, and personnel undergoing reeducation through labour 
who have taken leave to attend family affairs shall, within 24 
hours after their arrival, apply — in person and accompanied by 
the head of household — for temporary residence registration at 
the local public security detachment by producing credentials 
issued by organs in charge of reform and reeducation through 
labour, and shall return the same before leaving 
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Article 11. "Temporary residence permits" are valid 
documents authorizing the transient population to legally stay in 
a temporary location. 


"Temporary residence permits" shall be valid for one year. 
Permit holders who need to extend their temporary residence at 
the expiration of their legalized stay shall apply for an extension 
at the argan that earlier issued the permit. Each extension shall 
not exceed one year. Applicants who need to extend their 
temporary residence after two extensions shall reapply for 
"temporary residence permits" In the event that a "temporary 
residence permit" is lost or damaged, the holder shall report this 
to the issuing organ in a timely manner and apply for a 


Article 12. Temporary residents wishing to change their 

temporary residence addresses within the urban areas of a city or 

within a county (city) where they stay temporarily shall apply to 

the permit-issuing organ for a change in temporary residence 
‘stration. 


Temporary residents shall deregister their temporary residences 
and surrender their residence permits" before 
leaving a city having districts under its jurisdiction or a county 


(city). 
When a temporary resident dies at a location where he or she 


committee, head of household, or anyone having knowledge of 
his or her death shall report the case to the local public security 
organ within 24 hours. The public security organ shall revoke 
the deceased's temporary residence registration after ascertaining 
the cause of death. Any unnatural death shall be reported 
immediately to the public security organ so that an on-the-spot 
investigation can be carried out immediately. 


Article 13. Temporary residents shall observe the following 
provisions: 


(1) Abide by the relevant state laws and regulations and the 
provisions of these regulations, and the administrative rules of 
local governments and units to which they are attached; 


(2) Voluntarily register or deregister their temporary residence 
registrations, and apply or surrender their "temporary residence 
permits" within the stipulated period. No one is allowed to 
falsely claim others’ "temporary residence permits," or alter, or 
transfer, or use an expired "temporary residence permit"; 


(3) Voluntarily produce, upon request, their "temporary 
residence permits" to public security or management personnel 
for inspection; 


(4) Refrain from being involved in various criminal and illegal 
activities, and . . . voluntarily report or expose criminals or 
lawbreakers. 


Article 14. Applicants for "temporary residence permits" shall 
pay relevant fees, the criteria and management procedures of 
which shall be jointly decided by the provincial public security 
office and commodity price and finance departments. 


Chapter IIL Management 


Article 15. Based on temporary residents’ conditions and the 
location of houses rented to them, village (town) people's 
They may hire full-time or part-time management personnel to 
ensure a sound management network. 


Article 16. Public security organs shall perform the following 
duties: 


(1) To speedily and accurately carry out such management 
tasks as registration and permit issuance according to the law 
and to the convenience of the masses, 


(2) To check on and supervise relevant departments, units, 
management organizations, and persons in charge in performing 
their management duties; to enforce measures, and to train and 
guide management personnel; 


(3) To investigate and punish temporary residents found to be 
committing crimes and public security offenses and to handle 
disputes and other cases involving public order; 


(4) To organize and guide management assistance, public 


(5) To assist civil affairs and other departments in persuading 
jobless personnel found stranded in cities and towns to return 
home, and 


(6) To compile periodical statistics on temporary residence, 
upon which relevant departments will rely when policies and 
plans are to be formulated. 


Article 17. Full-time or part-time management personnel of 
neighbourhood (village) committees, hiring units, and outside 
contractors shall handle temporary residence registration and 
verification of identification documents of temporary residents 
and shall verify the number of temporary residents on a regular 
basis. 


Article 18. Persons in charge of hiring units, outside 
contractors, and individual business owners shall be responsible 
for managing temporary residents and shall submit a signed 
Pet nu. espe e 
to fulfil the following responsibili 


(1) Educating temporary residents about the legal system, 
professional ethics, and safety information on a regular basis; 


(2) Publicizing and implementing laws and regulations 
governing the management of temporary residents, 


(3) Establishing mass security and defense organizations, 
implementing various security and defense measures, and 
inspecting and supervising their units registration and 
management of temporary residents, 


(4) Ensuring that no people without identification documents, 
no people of unknown origin, and no people failing to register 
for temporary residence and apply for a "temporary residence 
permit" are hired; 

(5) Promptly mediating and resolving contradictions and 
disputes and carrying out education and the transformation of 
lawbreaking personnel, 


(6) Promptly reporting to public security organs changes in the 
number of temporary residents and in the conditions of their 
management, and 


(7) Stopping acts of lawbreaking, promptly reporting to public 
security organs any clues to crimes, and ensuring that no 
criminals are sheltered and that no venues for criminal activities 
are provided. 


Article 19. Before renting out homes to temporary residents, 
homeowners shall submit a signed letter of security 
responsibility to public security organs. 


(1) Homeowners shall report to the local police station 


purposes of record keeping when renting out homes or changing 
the use of rental homes, 


(2) Homeowners shall not rent homes to people without 
identification documents or to people failing to register for 
temporary residence or failing to apply for a "temporary 
residence permit"; homeowners are strictly forbidden to permit 
the cohabitation of a man and woman without proof of marriage, 


(3) Homeowners shall promptly report to public security organs 
any suspicious articles and clues to crimes and any change of 
tenants, 


(4) Homeowners shall implement various security and crime- 
prevention measures; and 

(5) Homeowners shall not harbour criminals or provide venues 
for criminal activities. 

Chapter IV. Rewards and Punishments 

Article 20. The people's government, its relevant departments, 


or the working units shall commend those who have carried out 
any one of the following acts to enforce these regulations: 


(1) Outstanding performance in providing management 
personnel, measures, and systems, 
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(2) Notable achievements in carrymg out education about the 
legal system; 


(3) Outstanding performance in preventing, detecting, and 
Stopping crimes and providing clues to help public security 
organs crack criminal cases, 


(4) Other outstanding performance in managing temporary 
residents. 


Article 21. Authorized departments shall criticize, educate, or 
mete out administrative disciplinary action against persons 
directly involved and against persons in charge of hiring units 
which failed to manage well temporary residents and which 
caused chaos in public order and which refused to rectify their 
mistakes after being advised to do so. 


Article 22. Public security organs sball mete out punishment 
under one of the following circumstances: 


(1) Temporary residents who violate the provisions of the 
second paragraph of Article 13 of these regulations and who 
refuse to rectify their mistakes after repeated education shall be 
given a warning and a fine of no more than 50 yuan; 


(2) Persons in charge of hiring units, outside contractors, and 
individual businesses who violate the provisions of the fourth 
paragraph of Article 18 of these regulations and who refuse to 
rectify their mistakes after education shall given a fine of 50 
yuan for each temporary resident involved; 


(3) Homeowners who refuse to sign a letter of security 
responsibility in violation of the first, second, third and fourth 
paragraphs of Article 19 and who do not rectify their mistakes 
after education shall be given & warning and a fine of no more 
than 100 yuan; 


(4) Homeowners who violate the provisions of the seventh 
paragraph of Article 18 and the fifth paragraph of Article 19 
shall be criticized, educated, and warned based on the 
circumstances of the violation; persons in charge of hiring units, 
individual business owners, and homeowners shall be fined no 
more than 2,000 yuan. Criminal imvestigations shall be 
conducted m accordance with the law when their acts constitute 
a crime. 


Article 23. Where relevant provisions an punishment differ 
between these regulations and other laws and regulations, other 
laws and regulations shall be followed. 


Receipts from fines shall be obtained from the finance 
department of the corresponding level; all fines shall be 
forwarded to the treasury of the corresponding level without 
exception. 


Article 24. Parties who do not agree with the administrative 
penalty taken by public security organ in accordance with these 
regulations may request a review by the public security organ of 
the next higher level within 15 days upon receipt of the letter of 
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penalty. The reviewing organ shall make a review decision 
within two months upon receipt of the review request. 


Parties who do not agree with the review decision of public 
security organ of the next higher level may bring litigation to the 
peoples court within 15 days upon receipt of the letter of 
penalty. 


Article 25. Public security organs and personnel in charge of 


"temporary 
residence permits,” who deliberately make things difficult. or 
who resort to fraud for personal gain shall be criticized, 
educated, or given administrative disciplinary action and a 
penalty based on the circumstances of their action. Crim-nal 
investigations shall be carried out in accordance with the aw 
when their actions constitute a crime. 


Citizens have the right to report and file charges against public 
security organs and their personnel responsible for managing 
temporary residents. 


CHINA. JIANGXI Family Planning Regulations of 30 June 
1995. (Jiangxi Ribao [Nanching], 9 July 1995, p. 3, as 
translated in Foreign Broadcast Information Service, 21 
September 1995, Document No. FBIS-CHI-95-183, 10 p.) 


Chapter I. General Principles 


Article 1. To implement family planning, control population 
growth, improve the quality of the population, and keep 
population increase at a rate commensurate with the rate of 
economic and social development, these regulations have been 
drawn up in accordance with the "PRC constitution," "P3C 
Marriage Law," "PRC Mother and Infant Health Care Law," end 
other pertinent laws and provisions and in reference to this 
province's own reality. 


Article2. Implementing family planning is China's basic 
national policy. Practicing family planning is the right end 
obligation of the citizens and is protected and constrained by 
law. 


Article 3. Marrying and raising a family at a later age is 
advocated; giving birth to healthier babies and rearing befter 
children are promoted; marrying and giving birth before 
sace lepal coc siting: bint cuc at wedlock, aud ere oid 
births are prohibited. 


It is advocated that each couple has only one child. The birth of 
a second child is restricted, and the birth of a third child is 
prohibited, except in the case of multiple births. 


Article 4. Family planning should be linked to economic 
development, helping the masses work hard to gain wealth, and 
building civilized famili To impl E nily lén 

propaganda and education should be emphasized, and necessary 


administrative, economic, and legal measures should also be 
adopted. 


Article 5. Peoples government above county level must 
guarantee the financial outlay for family planning undertakings. 
Town and township peoples government should set aside a 
dues lag aed ples buius nara 
undertakings. The actual percentages shall be determined 
elsewhere by the provincial people's government. 


Article 6. All Chinese citizens who are registered or who 
reside within the administrative districts of this province should 
abide by these regulations. 


Chapter IL Birth Control and Eugenics 


Article 7. The family planning certification system is 
implemented. A couple who meets family planning conditions 
and who wants to have a child must comply with the following 
regulations and apply for a family planning certificate before 
having a child: 


(1) For the first baby, the couple must present a marriage 
license, identity cards or household registration book, and proof 
ee rei gres ee 
and if checked and approved by the township people's 
office where the woman's 


(2) A couple to whom Article 8 of these regulations applies and 
who requests permission to have a second child must present 
proof from both of their units, and if checked and approved by 
their neighborhood office or the township peoples government, 
and upon approval by the government family planning 
administrative department of the county where the woman's 
household registration is filed, a "Repeat Planned Birth 
Certificate" will be issued. If both husband and wife are 
peasants, the people's government of the township where the 
woman's household registration is filed may check and approve 
and issue the certificate at the same time. 


(3) A couple married for five full years that has legally adopted 
a child after one of the spouses had been determined by a 


to give birth may follow item 1 of the first clause of this Article 
and apply for a "One Planned Birth Certificate." All births not 
in compliance with the previous provisions are deemed extra- 
plan births. 

Article 8. Couples to whom the following conditions apply 
must obtain a "Repeat Planned Birth Certificate" before givmg 
birth to another child: 


(1) Both spouses are an only child and have given birth to only 
one child. 


(2) Anonly child has died. 


(3) The couple has only one child who has been diagnosed by a 
family planning technical evaluation small group at two levels 
above the county level to have a non-hereditary disease and 
cannot grow up to function normally in the work force. 


(4) One spouse is the only son or daughter of a revolutionary 
martyr or disabled soldier of at least Second Class B Grade, and 


the couple has only one daughter. 


(5) One spouse has worked inside a coal mine for more than 
five consecutive years and is still working m the mines, and the 
couple has only one daughter. 


(6) Both spouses are of minority nationalities and live in a 
minority nationality area designated by the peoples government 
above county level and has only one daughter. 


(7) Returned overseas Chinese and their relatives and Taiwan, 
Hong Kong, and Macao compatriots living in this province 
whose children are residing abroad or in Taiwan, Hong Kong, or 
Macao. 


(8) Both spouses are returned overseas Chinese, and one has 
raised only one child within six years after returning to this 
country. 


(9) One spouse of a remarried couple had a daughter prior to 
remarrying and the other has never had a child. 


(10)Both spouses are peasants and meet the following 
conditions: 


(1) They have only one daughter. 


(ii) The man is married into and has settled with the family of a 
woman who has no brothers, and they have only ane daughter. 
However, if the woman has one or more sisters, only one can 
claim this privilege. 


(iii) One spouse is an only child, and his or her father or mother 
also has no brothers or sisters, and the couple has only one 
daughter. 


(iv) The husband's brothers have no children and can no longer 
have children, and the couple has only one child. 


(11) The provincial people's governments family planning 
administrative department may grant permission under special 


Except under items 2 and 7 of the first clause of this Article, the 
period between the first and second births should be at least five 
years. If for age or other special reasons the period must be 
shortened, both spouses may submit an application to be 
approved by the peoples government's family planning 
administrative department of the county where they reside 
before proceeding. 
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Article 9. Birth applications submitted in compliance with 
these regulations must be reviewed by the unit issuing the 
certificates within 30 days from the day they are received. 


An application. fee is due for each "One Planned Birth 
Certificate" and "Repeat Planned Birth Certificate." The actual 
fee shall be determined elsewhere by the provincial people's 
government. 


Article 10. Both men and woman must undergo physical 


Couples of child-bearing age must accept eugenics structions 
according to the state's pertinent regulations. If upon 
examination by a medical and health care organization 
designated by a public health administration of the people's 
government at above county level, either the husband or wife is 
diagnosed to be unsuitable for parentmg, the couple must take 
contraception measures, and if already pregnant, the pregnancy 
must be terminated immediately. 


Article 11. Except as otherwise stipulated by law, no unit or 
individual may conduct examination to determine the sex of the 
fetus. 


Chapter IIL Contraceptive Measures and Technical Services 


Article 12. Contraception should be the main avenue of family 
planning. The county people's government, township people's 
government or its neighborhood office, and villagers’ (residents) 
committee should take proper steps, suit measures to local 
conditians, sef up family planning service networks, and 
promote new birth control techniques. Couples of child-bearing 
age should comply with family planning requirements and 
accept birth control guidance from medical and public health 
organizations or family planning service organizations and take 
effective birth control measures. 


Article 13. People's government at all levels should diligently 
protect the safety and health of those undergoing birth control 
procedures. Birth control procedures must be performed in 
accordance with the "Routine Birth Control Procedure" by 
specialists who have been issued a "Certificate of Technical 
Competency in Birth Contro] Procedure" by the public health 
administration and the family planning administrative 
department of people's government at above the county level. 


Article 14. With respect to birth control procedure expenses, 

ciens inisaried Gy cultes and Workers: e colere 
contract workers of all types; same below) shall be paid in full 
by their units, expenses incurred by peasants, unemployed 
townspeople, owners of private enterprises, and individual 
industrial and commercial households are covered by family 
planning outlay. 


Cadres and workers undergoing a birth control procedure are 
entitled to state-stipulated sick leave; wages and bonuses shall 
be paid as usual. Peasants, unemployed townspeople, owners of 
private enterprises, and individual industrial and commercial 
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households undergoing birth control procedure shall be cared for 


by the townsbip people's government, its neighborhood office, or 
the villagers’ (residents") committee as situations warrant. 


Article 15. A couple who has undergone birth -oatrol 
procedure but later loses a child and has permission to nave 
another child according to Article 8 of these regulations, as 
authorized by the county peoples governments family planning 
administrative department, the couple may undergo procedu-e to 
reverse the vasoligation or tubal ligation at a designated medical 
unit or family plenni ub 


The first clause of Article 14 of these regulations also applies to 
the expenses incurred in the reversal procedure. After a reversal 
procedure, a couple may have one child and no more. 


Article 16. If a family planning technical evaluation small 
group at above county level has determined that a birth comtrol 
procedure has resulted in complications, a family plaming 
service organization or medical unit designated by the family 
planning administrative department at the same leve. may 
provide treatnent. The expenses shall be treated as part of the 
birth control procedure. If a family planning techrical 
evaluation small group at above county level has determined that 
a cadre or worker has lost all or part of his or her ability tc work 
subsequent to a birth control procedure, the work unit to waich 
he or she belongs shall provide financial aid accordmg to 
regulations pertaining to job-related injuries. For other pecple, 
the county people's government having jurisdiction over the 
proper financial aid. 


Chapter IV. Administrative Responsibilities 


Article 17. People's government at all levels must strergthen 
leadership in family planning matters and implemert the 
population target management responsibility system. 


People's government at above the county level should take mto 
consideration the states population program and the 
administrative districts reality to formulate its own populacion 
program and take responsibility for implementing it. 


Article 18. Peoples governments family planning ainin- 
istrative departments at above county level are in charge of all 
family planning tasks at their respective levels and are 
responsible for the coordination, supervision, and inspect.om of 
the actual implementation of these regulations. Other re erant 
administrative departments must bear their share of respon- 
sibilities, coordinate with each other, and work together on 
Article 19. Township peoples government and its 
neighborhood offices are responsible for the family planning 


tasks of the district under their jurisdiction and must provide 

ialized Busitv planni kers. The vill ' (residents" 
committee should assign one vice president to take charge of 
family planning tasks, and he or she should be paid a reasonable 
salary. 


istrative departments at above county level should establish a 
system of IUD examination, pregnancy examination, and 
registration of married women of child-bearing age and be 
responsible for implementing it. Public health departments of 
the people's government at above the county level should set up 
an infant birth and death report system and be responsible for 
implementing it. 


Article 21. Family planning certificates for the migrant 

population are issued in accordance with the provincial people's 

government regulations based on the wifes household 
istrati 


Pinilvsdannins dde lation is administered by 
the township government or neighborhood office of the migrant's 
current place of residence. The township people's government, 
its neighborhood office, and other pertinent departments where 
the households are registered and units receiving the migrant 
population should bear their share of responsibilities, coordinate 
with each other, and work together on family planning matters. 


Article 22. Migrant population must have a government-issued 
"Migrant Population Family Planning Certificate" issued by the 
township peoples government or neighborhood office where 
their households are registered before proceeding with 
employment and housing and other matters. For migrant 
population without “Migrant Population Family Planning 
Certificates," the relevant administrative departments may not 
mining, business, or driving permits. NO unit or individual may 
process their recruitment, employment, or hiring or proceed with 
any leasing, management, or house-purchase matters. Other 

pertinent departments should deal with matters under their own 
arin acd 


Article 23. Township people's government and neighborhood 
office must provide family planning education to people of 
marrying age in households that were originally under their 
jurisdiction but have moved to other jurisdictions, implement 
birth contro] measures, and issue tbe "Migrant Population 
Family Planning Certificates." No "Migrant Population Family 
Planning Certificates" may be issued to couples who have not 
paid their extra-plan birthing fee, not fully paid their fines for 
violating farnily planning regulations, or not taking contraceptive 
measures. 


"Migrant Population Family Planning Certificates" are valid for 
180 days; upon expiration, they must be extended or renewed. 
Contents of the "Migrant Population Family Planning 
Certificates" are to be determined by the provincial people's 
government's family planning administrative department. The 
migrant population's family planning management shall be 


carried out according to the "Jiangxi Migrant Population Family 
Planning Management Measures." 


Article 24. A work unit undertaking a contract that spans more 
than one administrative district within this province shall sign a 
family planning letter of responsibility with the township 


based on the letter of responsibility. 


and troops under the administrative jurisdiction of this province 
are responsible for their respective unit's family planning tasks. 


A system should be implemented making the legal 
representative or key personnel in charge of a unit responsible 
for family planning tasks. He or she should sign a family 
planning letter of responsibility with the local county people's 
government's family planning administrative department. 


Article 26. People's government st above the county level 


Article 27. Family planning statistical work must adhere 
strictly to all laws and regulations governing statistics gathering. 
No unit or individual may submit false, deceptive, concocted, 
altered, late data or refuse to submit their family planning data. 


Article 28. Family planning law enforcement should practice a 
special identity card system. The family planning workers 
carrying out of their legal duty is protected by law. 


Chapter V. Protection and Reward 


Article 29. Localities, units, and individuals that have 
achieved outstanding results in family planning should be cited 
and rewarded by the department in charge or the local people's 
government. 


If a family planning worker is injured in the line of duty, in 
addition to receiving civil compensation according to the law, 
the local people's government should make sure that he or she 
receives prompt medical attention and extend production or 
living assistance. 


Article 30. Couples that marry late and conceive late should 
be cited and rewarded by the units they belong to or by the 
township people's government, neighborhood office and relevant 
department of the localities where their households are 
registered. Specifically, if they are cadres or workers, besides 
being entitled to state-stipulated holidays, those who marry late 
are entitled to an extra 15 days off for the wedding, and those 
who conceive late are entitled to an extra 30 days maternity 
leave and the husband is given seven days off to take care of the 
family, holiday wages and bonuses shall be paid as usual. 
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Peasants who marry late and conceive late are exempt from one 
year of collective volunteer work. 


First marriage at the age or 25 for men and 23 for women is 
deemed late marriage; first conception for married women at 24 
is considered late. 


Article 31. Couples with only one child and who are practicing 
birth control may submit an application, and upon verification 
by the units they belong to or the villagers’ (residents’) 
committee, the county people's government's family planning 
administrative department may issue a “Citation for the Parents 
of an Only Child." Couples with a "Citation for the Parents of 
an Only Child" are entitled to a monthly health-care stipend for 
their only child until that child reaches age 14. If both husband 
and wife are cadres or workers, each unit to which they belong 
is responsible for 50 percent of their only child's health 
insurance. If one spouse is a cadre or worker and the other is a 
peasant or unemployed township resident, the cadre or worker's 
unit will pay the entire premium; if both husband and wife are 
peasants or unemployed township residents or under other 
situations, the only child's health insurance shall be paid by the 
township people's government or neighborhood office. If a 
couple seeks to have a second child after receiving the "Citation 
for Parents of an Only Child," all rewards and preferential 
treatment shall cease from the day they receive the "Repeat 
Planned Birth Certificate" Upon giving birth, the paid 
insurance for the only child must be returned; cases where the 


Article 32. The "Citation for Parents of an Only Child" 
entitles the family to the following: 


(1) All things being equal, an only child has prjferential 
treatment with regard to day care, medical care, school 
enrollment, and job placement. Qualified localities and units 
may provide subsidies for day-care and medical expenses as 
situations warrant. 


(2) If an only child's parents are cadres, workers, or other 
township personnel, he or she has preference in housing 
assignment, an only child's housing quota is based on two 
persons. If an only child's parents are peasants, he or she has 
preference in responsibility farm allocation, in production 
development assistance, and in home base permit and so on; an 
only child's home base quota is based on two persons. 


Article 33. In the rural areas, it is suggested and encouraged 
that the man legally marry into his spouse's family, and upon 
becoming a member of his spouse's family, the husband shall 
have equal rights and obligations as the local peasants, no one 
Parents of an only daughter are deemed their son-in-law's direct 
family members and are entitled to all relevant benefits. 


Article 34. Gradually set up a maternity insurance system 
according to the law in the cities and towns to make sure that 
women workers enjoy all maternity-related insurance benefits 
they are entitled to under family planning. The villages should 
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adopt a variety of social safeguard measures to help families 
with an only daughter or families that have two daughters who 
have had tubal ligation. 


Chapter VL Penalties 


Article 35. All extra-plan pregnancies must be terminated 
immediately. Couples conceiving for the first time at a late age 
and couples with permission to conceive again under Article-8 of 
these regulations who have not received their birth certificates 
due to delay in issuance are not subject to the previous clause in 
this Article, but they should immediately apply for a planned 
birth certificate. 


Article 36. Localities and units that fail to fulfill the annual 
family planning quota will not be referred to as all-arcund 
advanced localities or units for that year. 


Article 37. All extra-plan births should be charged an extra- 
plan birthing fee to be set by the township people's government, 
neighborhood office, or the affiliated units in accordance with 
the following regulations: 


(1) In the cities and towns, for the first extra-plan birth, in 
addition to paying the extra-plan birthing fee as set by the 
provincial people's government, if both spouses arc cadres or 
workers, their monthly wages will be reduced by 10 tc 20 
percent for a period of 10 years, the above-county-izvel 
government family planning administrative department should 
see to it that, for a period of five years, they may not be 
promoted, upgraded, promoted to professional or technical pbs, 
be eligible for cadre positions or become cadres, or be cited as 
advanced citizens, for a period of five years, they are not eligible 
for bonuses (except for scientific and technical awerds, 
invention awards, and special contribution awards) or for 
hardship assistance, and for a period of five years, their living 
area may not be increased, and they may be subject to other 
administrative discipline, including dismissal. 


(2) For peasants with one extra-plan birth, m additior to 
paying the extra-plan birthing fee as set by the provircial 
people's government, for a period of five years, they shal be 
denied work in township or village-run enterprises, they may not 
convert to nonagricultural households and will not be eligible for 
home base allocation or any other collective benefits. 


(3) Owners of private enterprises and individual industrial and 
commercial households who have one extra-plan child wil. be 
charged double the usual extra-plan birthing fee as set by the 
provincial people's government. 


(4) For two or more extra-plan births, the extra-plan birthing 
fee each time will double that of the previous charges. 


(5) The birth of a second child prior to the end of the waiting 
period in violation of the second clause of Article 8 of these 
regulations, all births before the couple has reached legal 
marrying age, and all other illegal marriages and pregnancies 
will be charged an extra-plan birthing fee. For cadres and 


workers, their wages will not be paid during maternity leave, 
there will be no birth-related benefits, and the couple must take 
care of their prenatal and delivery expenses. 


(6) People who have babies while committing bigamy shall pay 
twice the extra-plan birthing de and shall face criminal 
prosecution for their bigamist conduct. 


(7) Adoption m violation of the "PRC Adoption Law" will be 
dealt with under the same regulations pertaining to extra-plan 
birth. 


Article 38. Where extra-plan births are found, the upper 
management department or administrative and supervisory organ 
should discipline the person in charge of the unit in accordance 
with the severity of the situation. 


Article 39. Depending on the severity of the situation, the 
following types of conduct are subject to administrative 
discipline or fines: 


(1) Failure to comply with family planning administrative 
department regulations to take birth control measures deapite 
education. 


(2) The acts of harboring, encouraging, and accommodating 
extra-plan pregnancies and births. 


(3) Violations of the third clause of Article 10 and of Article 11 
of these regulations. 


(4) The falsification of documents of proof, the performance of 
a phony procedure, or the performance of ligature to preserve a 
fetus in violation of family planning regulations. 


(5) The acts of removing contraceptive devices or avoiding 
contraception by any means in violation of family planning 
regulations. 


(6) The act of reversing a tubal ligation or vasoligation without 
prior approval. ing on the severity of the situation, 
persons violating items (4) to (6) of this clause and Article 11 of 
these regulations shall have their licenses to practice revoked by 
the department in charge and will be subject to criminal 
prosecution if a crime has been committed. 


Article 40. In the event of any of the following types of 
conduct, besides administrative discipline or fines, those who 
violate the "PRC Public Security Administration Penal Code" 
will be punished by the public security organs according to the 
ME a Caine MAS Deca CO EHE. rimo rede OU yall pe 
pursued: : 


(1) One of the spouses is practicing birth control and the other 
or a third party is interfering. - 


(2) The abuse of mothers who gave birth to daughters, women 
who decide not to have children, and women who cannot have 
children. 


(3) The acts of obstruction or resistance of family planning 
personnel in carrying out their duties, the acts of insulting, 
framing, threatening, beating up, illegally detaining family 
planning personnel, or destroying their properties. 


(4) The acts of makmg false, deceptive, concocted, altered 
reports or refusing to submit family planning data. 


(5) Family planning administrative department and other 
relevant administrative department personnel who are negligent 
in their duties, who practice favoritism and bend the law, who 
seek revenge, or who are corrupt and accept bribes. 


(6) The falsification of birth control certificates, family 
planning certificates, infant death certificates, proof of infant 
disease and disability, and other family planning certifications. 


(7) The acts of persuading, forcing, or enticing others into 
conduct that violates these regulations which lead to serious 


consequences. 


Article 41. The violation of the second clause of Article 22 of 
these regulations, the person 1n charge or directly responsible for 
the unit shall be subject to administrative discipline, where 
administrative discipline is not appropnate, fines shall be 
imposed. 


Article 42. Prior to collecting extra-plan birthing fees or other 
fines in accordance with these regulations, a "Notice of Extra- 
Plan Birthing Fee Collection" or "Letter of Decision To Impose 
Fine" must be presented to the parties involved. The collection 
of extra-plan birthing fees or fines must be accompanied by the 
issuance of a standard receipt issued by the provincial financial 
department. 


Article 43. The decision to collect extra-plan birthing fees or 
fines from any individual should be made and carried out by the , 
township people's government or neighborhood office's family 
planning administrative department where the party involved 
resides, the villagers (residents) committee should lend proper 
assistance. All fines collected must be handed over to the local 
county financial administration to be spent on family planning 
matters. The actual management and utilization methods shall 
be decided by the local county peoples governments family 
planning administration together with the financial 
administration and implemented upon approval by the people's 
government at the same level. 


Article 44. The extra-plan birthing fees collected by the 
township people's government's neighborhood office shall be 
handed to and managed by the county family planning 
administrative department. Their utilization shall be planned by 
the township peoples government's neighborhood office and 
reported to the county people's government and included in the 
overall budget of its family planning administrative department. 
If approved by the county financial administration, the spending 
plan will be handed down. The financial administration and 
auditing department should closely supervise the spending of 
extra-plan birthing fees. 
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Article 4$. The specific amount and the method of collecting 
the extra-plan birthing fees and fines shall be determined 
elsewhere by the provincial people's government. 


Article 46. The unit or party involved being disciplined may 
appeal for administrative reconsideration or file suit in court. If 
the party involved fails to appeal or bring suit to the people's 
court within the legal period and fails to fulfill the sentence, the 
organ that meted out the punishment may legally ask the 
people's court to enforce the sentence. 


Chapter VIL Supplementary Articles 


Article 47. The provincial people's government family 
planning administrative department is responsible for 
interpreting the actual application of these regulations. 


Article 48. These regulations shall take effect on 1 September 
1995. 


CHINA. QINGHAL  Qinghai Province management proce- 
dures for birth control of floating population, 26 March 1994. 
(Qinghai Ribao [Xining], 22 April 1994, p. 2, as translated in 
Reuters Textline, BBC Monitoring Service: Far East, 17 June 
1994, 6 p.) 


Article 1. 


These procedures are enacted according to the state's relevant 


The flosting population discussed in these procedures refers to 
the population of child-bearing age which [have] left their places 
of registered permanent residence for other areas for work and 
ivi 


Article 3. 


lhe peoples government at various levels exercises unified 
leadership over birth control work of the floating population in 
the area under its jurisdiction and introduces [the] target 
management responsibility system for population and birth 
control. 


Article 4. 


Birth control administrative departments at various levels, 
township (town) peoples governments and neighbourhood 
offices are specifically responsible for management of birth 
control of the floating population in the areas under their 
jurisdiction. 
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coordinate closely with birth control administrative departments, 
township (town) peoples governments and neighbotrtood 
offices; and they should do a good job in jointly managing birth 
control of the floating population. 


Article 5. 


The duties of township (town) peoples governments and 
neighbourhood offices located at the floating populatmn's 


1. To advise persons of child-bearing age on birth cartrol 
rules and regulations, policies and eugenics; 

2. To examine the birth control certificates of perscns of 
child-bearing age and make registration and affix signatures and 
seals, 


3. To check on the birth control situation of married persons 
of child-bearing age; 


4. To provide married persons of child-bearing age with 
contraceptives and tools and birth control technical services and 
regularly check the pregnancy situation of married perscne of 
child-bearing age; 


5. To supervise and examine various measures taken by 
departments concemed for implementing the management of 
birth control of the floating population; 


6. To record the birth situation of the floating population and 
notify township (town) people's governments and neighbou-hood 
offices located in their registered permanent residences, 

7. To put forward punishment suggestions for persons who 
violate birth control rules and regulations and policies: and 


submit these suggestions to county-level birth contol 
administrative departments for decision. 


Article 6. 


Township (town) people's governments and neighbourheod 
offices located at the registered permanent residences of the 
floating population should do a good job in the follcwing 
aspects: 


1. Urging persons of child-bearing age who are going to other 
areas to implement contraception and birth control measures end 
building up a system of contact with them; 


2. Issuing birth control certificates to persons of child-bear ng 
age who are going to other areas, 


3. Setting up birth control files for persons of child-bear ng 
age who are going to other areas. 


Article 7. 


The floating population moving to their present places of 
residence for living and work should call on county or city 
(district) birth control administrative departments, township 
(town) people's governments and neighbourhood offices, and 
present their birth control certificates for examination. 
Examination certificates will be issued after examination and 
registration by the county or city (district) birth control 
administrative departments, township (town) people's 
governments and neighbourhood offices located at their present 
places of residence. 


Article 8. 


Only after checking up the birth control certificates of the 


issuing of business licenses and other procedures. 
Article 9. 


Units and departments employing workers are to carry out birth 
control management of the floating population they employ, and 
accept supervision and inspection by local township (town) 
peoples governments, neighbourhood offices and birth control 
administrative departments at the county level and above. 


Article 10. 


Birth applications of the floating population are to be examined 
and approved by birth control administrative departments, 
township (town) peoples governments and neighbourhood 
offices located at their registered permanent residences 
according to local relevant regulations. 


Only against birth control certificates laid down in previous 
provisions can the floating population give birth to children at 
their present places of residence. 


Article 11. 


The number of children given birth to by the floating population 
is to accord with the regulations laid down in their registered 
places of permanent residence. 


Article 12. 


Guest houses, hotels, those who let rooms or houses, as well as 
relatives and friends of the floating population should actively 
help departments concerned do a good job in birth control for 
the floating population. If they discover violations of birth 
control rules and regulations and policies, they should report in 
time to birth control administrative departments, 

(town) people's governments and neighbourhood offices. 


Article 13. 


If departments and units that should perform relevant birth 
contro] management duties in accordance with the present 
procedures cannot meet the requirements of birth control target 
management, local peoples governments and departments 
concerned should investigate and affix according to regulations 
the responsibility of their leading members and the person held 
directly responsible. 


Article 14. 


Members of the floating population who violate birth control 
give birth to children outside the plan should be punished 
according to Articles 40 and 41 of the "Oinghai Province 
Regulations Regarding Birth Control." 


Those who violate the regulations laid down in previous 
provisions - and if the case is serious - should be charged one to 
five times extra fees for pregnancy and childbirth outside the 
plan, according to the highest penalty limit laid down in the 


previous provisions. Various departments concerned and units 
employing workers should render active assistance. 


Article 15. 


Units and individuals that violate these procedures, provide 
hiding places, or withhold and cover up cases without reporting 
them are to be penalized up to 1,000 yuan depending on the 
seriousness of the case. 


Article 16. 


For those who forge, sell, or acquire certificates by cheating, 
birth control administrative departments at the county level and 
above should warn and punish the persons held directly 
responsible and confiscate their illegal income. These offices 
also should make suggestions to the units where these people 
work and to the departments concerned for punishment. 


Administrative disciplinary measures are to be taken by the 
departments in charge against working personnel of state bodies 
who violate these procedures, carry out fraudulent practices for 
the benefit of their relatives and friends and resort to deception. 


Article 17. 

achievements in carrying out these procedures are to be 
commended and awarded by peoples governments at various 
levels and birth control departments. 


Awards to only-child parents of the floating population are to be 
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Article 18. 


Administrative punishments laid down in these procedures are 


proceedings against the departments according to law. 


Penalties and money confiscated are to be turned over to local 
finance offices without exception. 


Article 19. 


The Qinghai Provincial Birth Control Commission is to be 
responsible for explaining the specific issues that emerge in the 
applicauon of these procedures. 


Article 20. 


These procedures are to be put into effect from the date of issue. 


CHINA. SHAANXL Regulations of 18 April 1994 on taking 
party or administrative disciplinary measures against perty 
members, cadres, staff members, and workers in party and 
government organs, enterprises and establishments who violate 
policies, laws and regulations on family planning. (Shaanxi 
Ribao [Xian], 10 August 1994, p. 2, as translated in BBC 
Summary of World Broadcasts [British Broadcasting 
Corporation], Part 3, 6 October 1994, Document No. 
FE/2119/G, 3 p.) 


Article 1. These regulations are specially formulated in 
accordance with the relevant party and state policies, laws and 
regulations to ensure the implementation of the states basic 
policy an family planning. 


Article 2. These regulations are applicable to cadres and staff 
(including contract employees) of party and government organs 
at all levels and of enterprises (state-owned enterprises and 
town and township enterprises under collective ownership) and 
establishments throughout the province Those who violate the 
policies, laws and regulations on family planning will be 


on those who are party members. Those whose actions 
constitute a crime will be dealt with by the judicial departments 
according to the law. 


Article3. Those who are lawfully married, but have given 
birth to a child without a birth permit, or those who meet the 
required conditions for having a second child, but have given 
birth to it before the end of the required waiting period, will be 
given administrative warnings and those who are party members 
also will be given a disciplinary warning within the party. 
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Article 4. Those who have given birth to a second child in 
violation of the regulations on family planning will be kept in 
their administrative posts, but placed under surveillance as 
punishment and those who are party members also will be 
placed on probation within the party or expelled. 


Whoever gives birth to a third child in violation of the regulation 
on family planning will be dismissed from employment as 
punishment and those who are party members also will be 
expelled from the party. 


Article 5. Whoever has children, but adopts and fosters a child 
in violation of the regulations, or who gives his own child up for 
adoption or fostering, but gives birth to another, will be dealt 
with in accordance with Article Four of these regulations. 


Article 6. Whoever instigates his relations, children, or otters 
to give birth to a child in excess of plan, covers them up, 
transfers or hides a woman who becomes pregnant outside of 
plan and gives birth to a child in excess of plan, will be reduced 
to a lower administrative rank or dismissed from his post. If he 
is a party member, he also will be given a serious warning vith 
the party or dismissed from his party post. 


Article 7. Whoever has committed infanticide or abandonment 
of an infant will be dismissed from employment as punishment, 
those who are party members also will be expelled from the 
party. 


Whoever mistreats an infant girl, or a mother who has given 
birth to an infant girl, will be given punishment ranging [from] 
demotion to a lower administrative rank to dismissal; those who 
are party members also will be given punishment ranging ffom 
[a] serious warning within the party to expulsion. 


Those who fail to report the birth of a child and give a c.ear 
account of its whereabouts will be treated as those who Lave 
committed infanticide or infant abandonment. 


Article 8. Those staff members of state organs responsible for 
violation of the legal provisions, and those medical workers in 
medical establishments and those personnel in family planning 
technical service institutions who issue false certificates of 
diagnosis to people subject to family planning, who perform 
false surgeries (such as false induced labour, false vasoligation 
and false placement of intrauterine devices) or who -ake 
advantage of conveniences offered by their posts or their work to 
illegally perform abortions, remove intrauterine devices. or 
reconnect oviducts (spermatic ducts), will be kept in their 


on probation within the party or expelled. 


Article 9. Those personnel working for the state family 
planning programme who illegally issue birth permits fer a 
second child and who cause births in excess of plan wil be 
given punishments ranging from receiving a demerit to dism:ssal 
from employment, those who are party members will be given 


punishments ranging from serious warnings within the party to 
expulsion. 

Article 10. Those who reject and obstruct the official business 
carried out by family planning work personnel will be given an 
administrative warning or demoted to a lower rank if the case is 
quite serious; those who are party members also will be given a 
warning or serious warning within the party. 


Those who insult, beat up, or slander family planning personnel 
and their families, damage their personal belongings, or retaliate 
by fabricating rumours to mislead people and stir up trouble, 
will be given punishments ranging from demotion to a lower 
administrative rank to dismissal from employment if the case is 
serious, those who are party members also will be given 


punishments ranging from serious warnings within the party to 
expulsion. 


Article 11. Those who practise fraud, make false 

falsify statistics, alter original family planning cards and books, 
neglect their responsibilities, or let things drift, thus causing 
serious excess births, will be demoted to a lower administrative 
rank or dismissed from their posts, those who are party members 
also will be given serious warnings within the party or 


Article 12. Whoever uses foetus sex determination to take 
bribes or cause serious consequences will be dismissed from 
employment, those who sre party members will also be 
expelled. 


Article 13. : Those who violate the criminal law as a result of 
sabotaging family planning and whose actions have constituted 
crimes, will — without exception — be expelled from the 
administrative employment, those who are party members also 
will be expelled. 


Article 14. Decisions on party and administrative disciplinary 
punishments as laid down in these regulations are to be made by 
the disciplinary inspection and supervision organs that have 
jurisdiction and by the relevant departments and units in 
accordance with stipulated proceedings. 


Article 15. From now on, these regulations are to be taken as 
the criteria if those regulations worked out by various localities 
and departments in the past are inconsistent with these. Those 
cases that were handled before the promulgation of these 
regulations will not be dealt with again; those that have not been 
handled will be dealt with on their merits. 

Article 16. The Discipline Inspection Commission of the 
Shaanxi Provincial CCP Committee, and the Shaanxi Provincial 
Supervisory Department and Family Planning Commission are 
eel al a ee dbte 


Article 17. These regulations take effect on the date of their 
promulgation. 


CHINA. ZHEJIANG. Family Programme of April 1993. 
(China Population Today, Vol. 11, No. 4, August 1994, pp. 17- 
18.) 


Since April 1993, a new family programme characterized by 
deferred marriage and deferred childbearing, fewer but healthier 
births, modernizing family life and achieving prosperity through 
industrious work has been promoted in Zhejiang Province. The 
programme integrates family planning with developing a 
socialist market economy and establishing modern families. 


The main objective of the new family programme is to build 
deferred childbearing, and fewer but healthier births and which 
live happy and more civilized lives and become well-off through 
industrious work. The new families should meet the following 
criteria: 


l. Practise deferred marriage and deferred childbearing; 


2. Voluntarily practise family planning and have no unplanned 
births; 


3. Practise a healthier bith programme avoiding 
consanguineous marriage, practise sterilization of one's own 
accord if ane is found to suffer from a hereditary disease or 
chromosomal abnormality, attend courses for pre-marital 
education and have a pre-marital physical examination and 


proper prenatal care; 


4. Observe relevant disciplines and laws and refrain from 
criminal acts, such as gambling and theft, 


5. Establish harmonious families, in which the old are 
respected and children are well cared for while neighbours help 
each other in times of need; 


6. Complete nme-year compulsory education to learn skills for 
production; and 


7. Become fairly well-off through working hard. 


Underlying the programme is the principle that those 
participating in the programme will receive special benefits as 
described. 


Those families accepting only child certificates will be given 
priority in the allocation of houses and housing sites, m 
obtaining kindergarten and school enrollment, in recruitment for 
employment, m recruitment for the military, in the authorization 
of business licenses and in the provision of poverty alleviation 
assistance. Couples who choose sterilization to regulate their 
fertility enjoy a longer paid leave and subsidies. 


The primary function of the new family programme is to provide 
people with the services neceasary for and related to production, 
daily life and reproduction. Services provided by the new family 
programme are listed below: 
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e Contraceptives and devices, pregnancy and IUD monitoring, 
contraceptive counselling and guidance are timely provided. 
Some of the above services are delivered to users. 

e Infertility treatment. Childless couples will receive medical 
examinations to determine the causes of infertility and are 
given necessary treatment. 

e Comprehensive services for people preparing for marriage. 
Pre-marital education and physical examinations are 
provided for those who are going to get married. In cases 
where disease is found, medical treatment will be provided. 

e Medical care service. Women are provided with regular 
gynecological examinations and treatment and have access to 
parasite control and immunization. 


ed Sex education and counselling. People of reproductive age 


miu a 
programme. 

e Family planning insurance services. Communities are 
making efforts to provide old age insurance for parents with 
two girls only, health insurance and safety insurance for only 

e Setting up homes for the aged and developing social 
activities for senior citizens. 

o Promoting pre-school education. Kindergartens, nurseries 
and schools will be operated to release more women from 
housework. 

e Providing training, guidance and advice on growing rice, 
cotton, fruit trees and other cash crops to enable families 
with fewer children to master one or two production 
techniques. 


** * 


INDONESIA. Government Regulation No. 21/1994 of 1 June 
1994: The Implementation of the Upbuilding of Prosperous 
Families. (Business News, Vol. 38, Nos. 5584-5586, 20 July 
1994, pp. 7A-13A.) 


The President of the Republic of Indonesia 
Considering: 


a. that a family as the smallest unit in society plays an 
important role in national development and therefore must have 
its quality nurtured and developed so that it shall always be a 
prosperous family and an effective human resource for national 
development, 


b. that in nurturing and developing the quality of a family, 
various efforts must be made encompassing the aspects of 
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religion, education, health, economy, society, culture, family 
independence, family resilience or family service; 


C. fhat in connection with the above and in the framework of 


buildine of smilies in a G t Regulation: 


**5 
Decides 


To stipulate: 


The Government Regulation on the Implementation of the 
Upbuilding of Prosperous Families 


Chapter L General Provisions 
Article 1 
Referred to in this Government Regulation as: 


l. A family is the smallest unit in society comprising a 
husband and a wife, or a husband, a wife and their child(ren), or 
a father and his child(ren) or a mother and her child(reny, 


2. A prosperous family is one which is formed on the basis of 
a legal mariage and is able to fulfil proper spiritual and 
material needs, obedient to the One and Supreme God and 
which contains harmonious, compatible and balanced 
relationships among its members and between its members and 
the society and the environment, 


3. Family planning is an effort to enhance the community's 
concern and role through the extension of marriageable age, the 
regulation of birth, the development of family resilience, the 
improvement of family welfare in order to bring into reality 
small, happy and prosperous families. 


4. The quality of a family is the condition of a family 
encompassing the aspects of education, health, economy, society, 
culture, family independence as well as mental, spiritual and 
religious aspects which serve as the foundation for the 


attainment of the goal of becoming a prosperous family. 


5. Family independence is a mental attitude in striving to 
improve the community's concern for development, marriage age 
extension, family resilience development, birth regulation and 
family quality and welfare development on the basis of 
6. Family resilience is a dynamic condition of a family which 
mental capability for an independent life and self-development 
as well as the development of the family with a view to leading 


a barmonious life in improving physical welfare and spiritual 
happiness. 

7. The norm of a small, happy and prosperous family is a 
value compatible with the religious and socio-cultural values 
which become part and parcel with oneself, one's family and 
one's society, oriented to a prosperous life with an ideal number 
of children in order to realize physical prosperity and spiritual 
happiness. 

8. The Minister is the Minister responsible for the 
coordination of policies in population affairs and in National 
Family Planning. 


Article 2 


Ihe implementation of the upbuilding of prosperous families 
shall be realized through the development of the quality of 
families and family planning, which is carried out 
comprehensively and integratedly by the government, society 
and families. 


Chapter IL Implementation of the Development of the Quality 
of a Family 


Article 3 


(1) The development of the quality of a family is geared 
towards the realization of the quality of a family with the 
characteristics of family resilience and independence. 

(2) The fostering of family resilience is realized within the 
framework of setting up a small, healthy, happy and prosperous 
family. 

Article 4 

(1) The implementation of the development of the quality of a 
family as referred to in Article 3 sub-article (1) is aimed at 
so that they shall be able to perform their function as best they 
can. 


(2) The functions of a family as referred to in sub-article (1) 


| 


the protective function; 

the reproductive function; 

the socialization and education function; 
the environmental development function. 


Poa tho mf op 


Article 5 


Every member of a family has the obligation to develop their 
own quality and the functions of a family so that a family may 


have an independent life and may be able to develop its quality. 
Article 6 


The development of one's own quality and the functions of a 
family shall be implemented through efforts to improve 
education, health, economy, society, culture as well as the 
mental, spiritual and religious aspects and through the 
enhancement of other endeavours towards prosperity. 


Article 7 


(1) In the framework of supporting the development of the 
quality and functions of a family, the Government and/or the 
community shall foster families and provide family services. 


(2) The fostering of families and the provision of family 
services as referred to in sub-article (1) shall be implemented 
provision of facilities and infra-structures as well as other 
endeavours. 


Chapter IIL Implementation of Family Planning 

Article 8 

The implementation of family planning is aimed at realizing 
small, happy and prosperous families towards the adoption of 
the norm of a small, happy and prosperous family. 


Article 9 


(1) Family planning shall be implemented by means of 
improving the communitys concem and role through the 
extension of marriageable age, birth regulation, family 
development and the improvement of family welfare. 


capability in building small, happy and prosperous families. 
Article 10 


The extension of marriageable age shall be implemented in the 
framework of accustommg the community's attitude and 
behaviour to go into marriage at an ideal marriageable age. 
Article 11 

(1) The ideal marriageable age as referred to in Article 10 shall 
be considered with account taken of, among other things, the 
following factors: 

a. someone's physical and mental readiness in forming a 
family, 

b. someone's independent attitude and mature behaviour, 

c. health degree including healthy reproduction; 

d. knowledge about the planning for a prosperous family, 
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e. the prevailing laws. 


(2) The act of accustoming the community to the ideal 
marriageable age as referred to in sub-article (1) shall be 
implemented by the Minister. 


Article 12 


(1) Birth regulation shall be implemented in the framework of 
improving awareness of first pregnancy up to an 
ideal age for giving birth and in regulating birth intervals. 


(2) The regulation of birth as referred to in sub-article (1) shall 
be implemented through: 


a. the postponement of first pregnancy up to an ideal age for 
giving birth; 

b. the planning of the number of children and of birth 
intervals. 


Article 13 


The ideal age for giving birth as referred to in Article 12 is the 
age determined or influenced by the following factors: 


a. labour risks; 

b. the capability of taking pregnancy and post-natal care and 
the care of the period beyond pregnancy end labour, 

c. the health degree of healthy 

d. mental, social and economic maturity in the family, 


Article 14 


(1) The planning for the ideal number of children shall be 
considered with account taken of the following factors: 


a. the supporting and accommodating capacity of the 
environment, 

b. the family's health and economic degree. 

(2) Accustomizing people to the ideal birth interval as referred 
to in sub-article (1) shall be implemented by the Minister. 
Article 16 


(1) Pregnancy postponement and the planning for the number 
of children and birth interval shall be implemented by the 
couple themselves on the basis of self-awareness and 
voluntariness. 


(2) Birth postponement as referred to in sub-article (1) shall be 
implemented by means of devices, medicine and/or pregnancy- 
regulating method acceptable to the couple in accordance with 
the choice. 


(3) The type of device, medicine and the pregnancy-regulating 
method as referred to in sub-article (2) shall be determined with 
account taken of: 


a. efficiency and effectiveness, 
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b. health-related risks; 
c. religious and life values prevalent in the community. 


(4) The type of device, medicine and pregnancy-reguhting 
method as referred to in sub-article (2) shall be determined by 
the Minister after obtaining the Minister of Health's approve]. 


Article 17 
(1) The medicine and the method shell be 
used in a manner accountable from the health aspect amd by 


(2) Devices, medicine and pregnancy-regulating method which 
entail health-related risks can be used only by authorized health 
personnel on the basis of a professional standard. 


Article 18 


(1) Only authorized personnel shall be allowed to show and/or 
demonstrate the devices, medicine and pregnancy-regulating 
method at a proper place and in a proper manner. 


(2) The authorized personnel as referred to in sub-article (1) 
shall encompass health personnel and other personnel already 
educated and/or trained for the implementation of fzmily 
planning. 

(3) The proper place and method for showing and 
demonstrating devices, medicine and 

method as referred to in sub-erticle (1) shall be determined with 
account taken of the objective and the religious, ethical and 
socio-cultural norms prevalent in the community. 


(4) The stipulations as referred to in sub-articles (1), (2) and 
(3) shall have further regulations to be laid down by the Head of 
the National Co-ordinating Board of Family Planning. 


Article 19 


The service regarding the provision of medicine, devices. and 
ing method for a couple shall be givea by 

health personnel and/or other personnel authorized for this 

purpose at health or other facilities stipulated on the basis o^ the 

prevailing laws. 

Article 20 


(1) The policy on the supply and distribution of devices and 

medicine for birth regulation shal’ be 
stipulated by the Minister with account taken of the Minister of 
Health's consideration. 


(2) The policy on the supply and distribution of devices and 
pregnancy-regulating medicine shall encompass planning for 
needs, supply and distribution. 


(3) The devices and pregnancy-regulating medicine shall be 
supplied with account taken of the balance between the reed, 
the supply and the community's interest. 


(4) The distribution of devices and pregnancy-regulating 
medicine shall be implemented with account taken of equity in 
service. 


Chapter IV. Research and Development 


J 


Article 21 


(1) Research and development shall be conducted to support 
the implementation of the upbuilding of prosperous families. 


(2) Research and development as referred to in sub-article (1) 
shall encompass research and development with respect to the 
following: the quality of families, the implementation of family 
planning, population quality and quantity and the needs for the 
supply as well as the distribution of devices, medicine and 
pregnancy-regulating method. 

(3) Research and development as referred to in sub-article (1) 
shall be conducted on the basis of the prevailing laws. 


Chapter V. Community Participation 
Article 22 


The government shall offer chances and encourage as widest 
participation as possible on the part of the community in the 
implementation of the upbuilding of prosperous families. 


Article 23 


(1) The chances and encouragement to improve community 
participation in the implementation of prosperous families shall 
cover the following activities: 


a. providing information and education related to the 
implementation of the upbuilding of prosperous families; 

b. helping the implementation of the upbuilding of prosperous 
families to run smoothly, 

c. arousing community members either to participate in the 
family planning drive or to motivate others in this respect; 

d. providing motivation for the creation of family resilience 
and independence conducive to the realization of prosperous 
families. 


(2) The community shall participate through social 
organization or individually pursuant to the prevailing laws. 


lies idw, diaid obec tings, 
Chapter VL Nurturing 

Article 24 

The upbuilding of prosperous families shall be nurtured by the 


Minister and heads of relevant Govemment agencies in a 
coordinated, integrated and sustainable manner. 


Article 25 
The act of nurturing referred to in Article 24 shall encompass: 


a. the quality of personnel and service; 
b. equity in family service; 

c. programme coordination and integration; 

d. recording and reporting of the programme of the 
development of family quality and the implementation of family 
planning, 

e. community participation; 

f. research and development on family quality and the 
implementation of family planning; 

g. other activities related to the implementation of the 
upbuilding of prosperous families. 


Article 26 


The act of nurturing as referred to in sub-article (25) may be 


a. guidance and counselling; 
b. the provision of personnel, expertise and other things; 
c. the awarding of citations, 
d. other nurturing methods. 


MEXICO. Mexican Official Regulation No. NOM 005-SSA2- 
1993 of 20 April 1994 of the Secretariat of Health on family 
planning services. (Diario Oficial de la Federación, Vol. 488, 
No. 20, 30 May 1994, pp. 26-53.) 


5. General Provisions 


5.1 Family planning services 


5.1.1 Services relating to the following constitute the totality 
of activities that are designed to contribute not only to the 
absence of disease but to the achievement of a state of complete 
physical, mental, and social well-being during the process of 
reproduction and the exercise of sexuality, as well as the well- 
being of the population: information; guidance, counselling, the 
selection, prescription, and application of contraceptives, and 
identification and management of cases of sterility and 


infertility, as well as prevention of sexually transmitted diseases 
and maternal-child health care. 


512 Family planning services, which are provided by medical 
and para-medical personnel of health institutions, community 
assistants, and private doctors, are to include activities relating 
to the following: promotion and dissemination of information; 
information and education; counselling; selection, prescription, 
and application of contraceptive methods; and identification and 
management of cases of infertility and sterility. 


5.3 Family planning services are to be offered systematically 
to all persons of reproductive age who present themselves for 
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health services, independent of the reason for the consultation 
and request for 

services, particularly for women who are at major reproductive 
risk. 


5.L4 Family planning services are to be free when they are 
provided by institutions in the public sector. 


5.1.5 All persons requesting family planning services are to be 
protected so as to avoid undesired pregnancy and prevent high- 
risk pregnancy. To this end, in addition to information, they 
should be provided with adequate counselling and, if they accept 
it, the provision or application of any contraceptive method. 
This may take place at the first time that they are given care. 


5.16 All users may visit family planning offices in order to 
receive adequate care when they have any doubts or when they 
present any side-effects attributable to the use of a contraceptive 
methods, even when they do not have an appointment. 


5.L7 Instruments and materials used to provide family 
planning services are to meet hygienic and sterilization 
a MM C ae 


5.1.8 Places where family planning services are provided are 
to mee: hygienic and cleanliness conditions that guarantee care 
for users without risk for their health. 


5.19 Medical care facilities that provide family planning 
services are to keep track of stocks of contraceptive materials to 
guarantee the permanent provision of services referred to in 
these Regulations. 


5.1.10 Those responsible for medical care facilities should 
verify that personnel provide family planning services, taking 
into consideration criteria of quality, m conformity with the 
provisions of these Regulations. 


5.2 Promotion and dissemination of information 


Promotion of and dissemination of information on family 
planning services are to be carried out through the following: 
mass media communication activities, social and community 
participation; groups of experts; personal interviews, and home 
visits, in order to make known the importance of the practice of 
family planning for health, as well as the existence of such 
services in medical facilities, community care centers, and 
private medical offices. 


5.3 Information and education 


The following information is to be imparted to men, as well as 
women, in groups or individually: 


a) Information on sexuality and human reproduction from the 
biological, psychological, and social points of view. 
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b) Information and guidance on reproductive healtb, witk an 
emphasis on the principal reproductive risk factors at different 
stages of life, so that individuals will recognize their risk factors 
on their own. 


c) E n E EE 
women, their appearance, contraceptive 

indications, contraindications, advantages and ea. 
side-effects, instructions on use, and, if appropriate, their cos} 


d) Information on what users can from service 
providers in relation to technical advice and the supply of 
contraceptive methods. 

e) Information and guidance on sterility and infertility. 

5.4 Counselling 

5.4.1 Definition 


Family planning counselling is to include a process of analysis 
and personal communication between services providers end 
potential and active users, by means of which persons request ng 
contraceptive methods are offered facts on the basis of wh ch 
they can make voluntary, knowing, and informed decisions on 
their sexual and reproductive life, as well as select the mettod 
most appropriate to their individual needs and ensure its corrzct 
and satisfactory use for the time that they want contracept-ve 
protection. Ín the case of infertile or sterile couples, counselling 
is to be accompanied by timely referral to medical facilities in 
case they are necessary. 


5.4.2 Characteristics 


5.4.2.1 Counselling is to provide educational informalicn, 
guidance, and support to individuals and couples in order to 
clear up doubts that they may have on contraceptive methods 
with the respect to the following: their characteristics, 
precautions, manner of administration; general guidelines on 
their prescription; length of contraceptive protection; safety, 
side-effects, and procedures to follow, the need for follow-up, 
evaluation, and reinforcement of contraceptive methods, and, if 
appropriate, information on their cost. 


Counselling is also to provide adequate information, guidance, 
and support to infertile and sterile couples. 


5.4.2.2. Counselling is to emphasize the correlation between the 
features and limitations of contraceptives methods and the needs 
and characteristics of individuals and couples who are possib e 
acceptors. Special attention is to be placed on the safety, 
effectiveness, and duration of contraceptive protection of each 
method, as well as on its characteristics, manner of use, the need 
for follow-up, and the active and committed participation ef 
users, 30 as to achieve the effectiveness of the method selected. 


5.4.2.3 At all times, counselling is to keep m mind that the 
responsible and informed decision and consent of users is tc be 


respected absolutely, it is not to induce users to accept a 
particular method. 


5.4.2.4 Counsellors are to confirm that acceptors have received 
and understood the complete information on the characteristics, 
uses, and risks of different contraceptive methods, as well as 
their responsibility for their proper use. Because there exists no 
contraceptive that is 100 per cent effective, the acceptor assumes 
the risk of failure of each method. 


5.4.2.5 Counselling is to pay particular attention to the 
following groups and individusls: a) adolescents, b) users who 
request permanent contraceptive methods; c) individuals who 
have physical or mental limitations that may affect their ability 
to make a decision; and d) and women who have given birth and 
women who have undergone caesarean section when their 
newly-born child has problems that jeopardize his or her 
survival. 


5.4.2.6 Counselling is to provide complete information on 
different contraceptive methods to both new users or acceptors 
as well as to active users for the purpose of clearing up doubts. 
When necessary, it shall support the decision to change method. 


5.4.2.7 The acceptance of permanent contraceptive. methods 
(bilateral tubal occlusion and vasectomy) is to be preceded by 
counselling and certified m writing by the user, and this 
document is to be included in the individual file or personal 
clinical records. This document is to state the understanding of 
the acceptor on the irreversibility of the procedure. 


5.43 Profile of the service provider who provides counselling 


Counselling is to be imparted by any members of the health staff 
who have received special training (medical, hospital, and social 


To carry out effective work, the counsellor is to establish an easy 
dialogue with the potential user, as well as observe, ask relevant 
questions, and listen. Likewise, he or she is to be well informed 
on all existing contraceptive methods; basic aspects of sexuality 
and human reproduction, including guidelines for the 
identification and management of cases of sterility and 
infertility, reproductive risk factors, and aspects of the 
sociocultural and family surroundings, and is to know how to 
convey this information in a clear and accessible manner to 
users. To this end, he or she is to make use of appropriate 
educational materials. 


Due to the fact that the counsellor and the potential user 
establish communication on questions of a personal nature, it is 
important to preserve the private and confidential character of 
family planning counselling in order to encourage the person 
seeking help to express him or herself with absolute trust and 
freedom. The counsellor is to convey a character of respect and 
privacy in dealing with the user by means of the attitude and 
interest that he or she demonstrates to the person seeking help 


so that an atmosphere of mutual trust is created. He or she is 
also to keep in mind myths, taboos, and beliefs about 
contraceptives and make the relevant clarifications with delicacy 
and sensitivity. 


The counsellor is to recognize the signs of any important 
emotional or organic problem in the person seeking help and 
refer that person when necessary. 


5.4.4 The time when and place where counselling is carried 
out 


Counselling may be imparted on the various occasions of the 
potential user’s consultation or visit with the service provider 
and may be carried out in medical consultation facilities, both 
outpatient facilities and hospitals; in community care centres, or 
in the residences of potential or active users. The process of 
counselling is to be carried out before the user makes a decision 
and before the selection and application of contraceptive 
methods. Particular concern is to be shown for providing 
counselling to individuals and couples during the prenatal and 
post-partum periods, the period after a caesarean section or 
abortion has been performed, and the period m which the 
mother’s health condition may be affected by the existence of a 
pregnancy. Counselling is not to be carried out under conditions 
of emotional pressure. 


5.5 Selection, prescription, and application of contraceptive 
methods 


5.5.1 Contraceptive methods are used to regulate the 
reproductive capacity of an individual or couple in order to avoid 
unwanted pregnancies. These are classified as temporary or 
permanent according to whether fertility can be restored and are 
as follows: 


Temporary: a) oral hormonal products, b) injectable hormonal 
products, c) subdermal hormonal products, d) intra-uterine 
devices, e) barrier devices and spermicides, and f) natural 


Permanent: a) bilateral tubal occlusion; and b) vasectomy. 


5.5.2. For the adequate selection, prescription, and application 
of contraceptive methods, the following should be carried out: an 
interview, a physical examination, in conformity with the 
training and resources of the service provider, as well as the 


selection of a specific method by the user, description of 
effectiveness, duration of contraceptive protection, side-effects, 
and indications on use; follow-up of the users of contraceptive 
methods in order to detect in a timely fashion pregnancy, 
incorrect use of methods, and side-effects, referral to another 
health facility when it is impossible to provide the contraceptive 
method chosen; location of absent users and encouragement of 
their reincorporation for periodic management. 
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5.5.3 When the mother is nursing, non-hormonal contraceptive 
methods are to be preferred or the exclusive use of those that 
contein only progestin. 


$.5.4 When, in addition to preventing unwanted pregnancies, 
there is a desire to avoid infection with sexually transmitted 
diseases, including AIDS, condoms or preservatives are to be 
used either alone or in conjunction with another method since 
they are the only methods that help one avoid these diseases. 


AUSTRALIA. QUEENSLAND. Criminal Code (Act No. 37 
of 1995), 16 June 1995. (Statutes of Queensland, 1995, pp. 
1323-1656.) 


Division 6. Surgical Operations and Medical Treatment 
Surgical operations and medical treatment 

82. (1) A person is not criminally responsible for performing 
or providing, in gocd faith and with reasonable care and skill, a 
surgical operation on, or medical treatment of — 

(a) a person for the patient's benefit; or 

(b) an unborn child to preserve the mother's life; 

if performing the operation or providing the medical treatment is 
reasonable, having regard to the patient's state at the time and 
all the circumstances. 


(2) Surgical or medical treatment to sterilise a patient, 
performed with the patient's consent, is taken to be for the 
patient's benefit. 

(3) In this section — 


treatment. 


Division 7. Objective Concept of Reasonable Force, Act or 
Belief 


Objective meaning of "reasonable" in certain circumstances 


83. (1) This section applies to a provision of an Act under 
which a person — 


(a) may use, or is not criminally responsible for using, 
reasonable force, or 

(b) may do an act, or is not criminally responsible for doing an 
act, if the act is reasonable, or 

(c) may do an act, or is not criminally responsible for doing an 
act, if the person has a specific reasonable suspicion or belief. 


(2) The force is reasonable if, in all the circumstances — 
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(a) it is reasonable to use some force, and 
(b) the amount of force used is reasonable. 


(3) The act is reasonable if it is reasonable in all the 
circumstances. 

(4) The suspicion or belief is reasonable if it is reasonable im 
all the circumstances. 


kte 


Part 7. General Duties 
Effect of duties imposed by this part 
86. (1) This part imposes duties, but does not create offences 


(2) If a person contravenes a duty imposed on the person ty 
this part, the person is taken to cause any effect that the 
contravention of the duty has on the life, health or safety of 
anyone for whom the duty is imposed. 


(3) A person is not criminally responsible for an act because 3f 
the person's contravention of a duty imposed by this part unless 
the act amounts to gross negligence. 


Duty to provide necessaries 


87. (1) A person in charge of anyone who cannot provide 
himself or herself with the necessaries of life must provide the 
necessaries of life to the other person. 


(2) A person is in charge of anyone if the other person canrot 
withdraw from the charge for any reason, including, “or 
example, age, sickness, unsoundness of mind or lawful or 
unlawful detention. 


(3) It is immaterial how the other person came to be in the 
charge of the person on whom the duty is imposed. 
Duty of parent 

88. (1) A parent of a child under 16 years must — 

(a) provide the necessaries of life to the child; and 

(b) use reasonable care and take reasonable precautions. to 
avoid or prevent danger to the child's life, health or safety, and 
(c) take all reasonable action to rescue the child from dange- to 
the child's life, health or safety. 


(2) It is immaterial how the child came to be in the parent's 
charge. 


(3) A person is not in charge of a child only because the person 
has access to a child under a court order. 


(4) In this section — 


"parent," Se LEE S lS 
other adult in charge of the child. 


Duty of child's employer 

89. If an employer is required to provide any necessaries of life 
to an employee who is a child under 16 years under the child's 
employment conditions, the employer must provide the 
necessaries of life to the child. 

Duty of person doing dangerous act under an undertaking 
90. Other than in a case of necessity, a person who undertakes 
to do a lawful act that is or may be dangerous to anyone's life or 
health, including for example, surgical or medical treatment, 
must have reasonable skill and use reasonable care in doing the 
act. 


ses 


Division 2. Matters Related to Unlawful Killing 
Meaning of "kill" 


97. A person who in any way causes anyone's death is taken to 
kill the other person. 


When a child becomes a person capable of being killed 

98. (1) A child becomes a person capable of being killed 
when it has completely proceeded in a living state from the body 
of its mother. 

(2) It is immaterial whether or not — 


(a) the child has breathed or has an independent circulation, or 
(b) the umbilical cord is severed. 


tgp 
Death by acts done before or during childbirth 


100. Ifa child dies because of an act done by a person before or 
during the child's birth, the person is taken to kill the child. 


Consent to death immaterial 
101. Consent by a person to the causing of the person's own 


death does not affect the criminal responsibility of a person who 
causes the death. 


ses 
Aiding suicide 
108. A person must not — 


(a) procure anyone to commit suicide; or 


(b) induce anyone to commit suicide by counselling the other 
person to commit suicide, or 

(c) aid anyone to commit suicide. 

Maximum penalty — life imprisonment. 

Crime — aidi ‘cid 

Killing an unborn child 

109. When a female person is about to give birth to a child, a 
person must not stop the child from being bom alive by an act of 


a nature that, if the child had been born alive and had then died, 
the person would be taken to have unlawfully killed the child. 


Maximum penalty — life imprisonment. 
Crime — killing an unborn child. 
Hiding the birth of a child 


110. (1) A person must not try to hide the birth of a child by 
secretly disposing of the child's dead body. 


Maximum penalty — 2 years imprisonment. 
Crime — trying to hide a child's birth. 


(2) It is immaterial whether the child died before, during or 
after its birth. 


Division 3. Rape and Other Sexual Assaults 
Rape 


116. A person must not have sexual intercourse with anyone 
without the other person's consent. 


Maximum penalty — life imprisonment. 
Crime — rape. 
Sexual assault 


117. A person must not unlawfully and indecently assault 
anyone. 


Maximum penalty — 

(a) life imprisonment, if the person — 

(1) inserts a part of the person's body, other than the penis, or 
inserts anything else into the other person's vagina, vulva or 
p T — — —— —€ 


(b) 14 years imprisonment, if — 
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(i) immediately before, when or immediately after 
committing the offence, the person — 


(A) does, or threatens to do, bodily harm to anyone; or 

(B) is, or pretends to be, armed with a dangerous or offensive 
weapon or instrument, or 

(C) isin company with anyone; or 

(ii) the other person is under 16 years or at least 60 years, or 
(iti) the other person relies on a guide dog, wheelchair or other 
remedial device, or 

Examples of a remedial device -- 

walking frame, caliper, walking stick and artificial limb. 

(c) 7 years imprisonment, in any other case. 

Crime — 

(a) indecent assault — grievous sexual assault, 

(b) indecent assault — aggravated sexual assault, 

(c) indecent assault. 

Procuring act of gross indecency 


118. (1) A person must not procure anyone, without the other 
person's consent — 


(a) to commit an act of gross indecency; or 
(b) to witness an act of gross indecency. 


Maximum penalty — 

(a) life imprisonment, if the other person is procured to — 

(i) insert part of the other person's body, or anything else, 

into the other person's own vagina, vulva or anus or anyone 

else's vagina, vulva or anus; or 

(ii) insert the other person's penis into anyone's mouth; or 

(b) 14 years imprisonment, if — 

(i) immediately before, when or immediately after committing 
the offence, the person — 

(A) does, or threatens to do, bodily harm to anyone; or 

(B) is, or pretends to be, armed with a dangerous or offensive 
weapon or instrument, or 

(C) is in company with anyone; or 

(ii) the other person is under 16 years or at least 60 years; or 

(iii) the other person relies on a guide dog, wheelchair or other 
remedial device; or 

Examples of remedial device — 


walking frame, caliper, walking stick and artificial limb. : 
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(c) 7 years imprisonment, in any other case. 
Crime — 


(a) procuring a serious act of gross indecency, 
(b) procuring an act of gross indecency — 


(i) with bodily harm, while armed or in company, 
(Gi) of a person under 16 or at least 60; 

(iii) ofa person with an impairment, 

(c)  procuring an act of gross indecency. 


(2) It is immaterial whether the act of gross indecency 
happens in Queensland or elsewhere. 


es 


Division 4. Children and Mental patients 

Meaning of “guilty intent" for division 

125. In this division — 

"guilty intent” means intent to — 

(a) deprive a parent, guardian or other person, who has tne 
lawful care or charge of the child, of the possession of the chi d; 


or 
(b) steal an article on or about a child's person. 


Child stealing 


126. (1) A person must not, with guilty intent, take a ch ld 
under 16 years dishonestly by any deception or forcibly. 


Maximum penalty — 7 years imprisonment. 
Crime — taking a child under 16 with intent. 


(2) It is a defence to a charge of the offence to prove she 
person claimed in good faith a nght to possession of the child_ 


Harbouring stolen child 
127. (1) A person must not, with guilty intent, receive or 


harbour a child under 16 years, knowing the child to have been 
taken dishonestly by any deception or forcibly. 


Maximum penalty — 7 years imprisonment. 
Crime — receiving or harbouring a child under 16 with intent. 


(2) It is a defence to a charge of the offence to prove the 
person claimed in good faith a right to possession of the child. 


Abduction of child under 16 


128. (1) A person must not unlawfully take an unmar-ied 


child under 16 years from the custody or protection of the child's 
parent, guardian or other person, who has the lawful care or 
charge of the child, without the consent of the parent, guardian 


^ or other person. 


Maximum penalty — 3 years imprisonment. 
Crime — unlawfully taking a child under 16 years. 
(2) It is immaterial that — 


(a) the person believed the child to be at least 16 years; or 
(b) the child was taken with the child's consent or at the 
hild i 


*22 


Division 4. Unlawful Stalking 
What is unlawful stalking 


132. (1) A person unlawfully stalks anyone if the first person 
engages in stalking directed at the other person — 


(a) intentionally causing the other person to be aware of the 
first person's conduct, and 

(b) ima way that would cause any reasonable person in the 
other person's circumstances to believe the first person is likely 
to commit an unlawful and violent act against the other person. 


(2) In this division — 


"circumstances" of the other person, are the circumstances of the 
other person known, foreseen or reasonably foreseeable by the 
first person. 


"property," of anyone else, includes property in which both the 
first person and the other person have an interest. 


"stalking" means a course of conduct consisting of acts of the 
following type or other similar acts done to, or to the property of, 
the other person or anyone else on at least 2 separate occasions— 


(a) contacting, following, loitering near, watching or ap- 
(b) contacting, loitering near, watching, approaching or 
entering a place where anyone else lives, works or visits, 

(c) interfering with property in anyone else's possession; 

(d) giving offensive material to anyone else, directly or 
indirectly, including for example, by leaving the material where 


it will be found by, given to or brought to the attention of, 
anyone else; 


(e)  harassing, intimidating or threatening anyone else; 


(f) doing an unlawful act against anyone else or anyone's 
else's property. 


"unlawful and violent act," committed against a person, means 
an act that is an offence committed against — 


(a) the person or anyone else about whose health or custody 
the person would reasonably be expected to be seriously 
concemed if the act were done, including, for example, a 
dependant, relative, friend, employer ar associate; or 

(b) the property of the person or property about which the 
person would reasonably be expected to be seriously cancerned 
if the act were done, including, for example — 


(i) the premises where the person lives or works; or 

(ii) the property of a dependant, relative, friend, employer or 
associate of the person. 

"violent" act, includes — 

(a) for a violent act committed against a person — an act 
depriving a person of liberty, and 

(b) for a violent act committed against property — an unlawful 
act of damaging, removing, using or interfering with property. 
Unlawful stalking 

133. (1) A person must not unlawfully stalk anyone. 
Maximum penalty — 

(a) 7 years imprisonment if, for any stalking act, the person -- 


(i) uses or threatens to use unlawful violence against anyone 
or anyone's property; or 

(ii) possesses a weapon; ot 

(ii) contravenes, or threatens to contravene, an injunction or 
order imposed or made by a court under a law of a State or the 
Commonwealth; or 


(b) 5 years imprisonment, in any other case. 
Crime ~ 


(b) unlawful stalking 


(2) It is a defence to a charge of the crime for the charged 
person to prove the course of conduct was engaged in for — 


(a) a genuine industrial dispute; or 
(b) a genuine political or other public dispute or issue carried 
on in the public interest. 


se 
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Division 3. Offences against Persons under Care 


Failing to supply necessaries 
147. A person who has a duty to provide the necessaries of life 


for anyone must not unlawfully fail to perform the duty if, 
because of the failure — 


(a) the other person's life is, or is likely to be, endangered; or 
(b) the other person's health is, or is likely to be, permanently 
injured. 

Maximum penalty — 5 years imprisonment. 

Crime — failing to supply the necessaries of life. 
Endangering life or health of an employee under 16 


148. An employer who has a duty to provide necessary food, 
clothing or accommodation for an employee under 16 years must 
not unlawfully fail to perform the duty if, because of the failure— 
(a) the employee's life ia, or is likely to be, endangered; or 
(b) the employee's health is, or is likely to be, permanently 
injured. 

Maximum penalty — 5 years imprisonment. 


Crime — failing to provide necessary food, clothing or 
accommodation to an employee under 16 years. 


Endangering a child under 7 by exposure 


149. A person must not unlawfully abandon or expose a child 
under 7 years if, by doing so — 


(a) the child's life is, or is likely to be, endangered; or 

(b) the child's health is, or is likely to be, permanently 
sure 

Maximum penalty — 12 years imprisonment. 


Crime — endangering a child under 7 by abandonment or 
exposure. 


Cruelty to a child under 16 


150. (1) A person who has charge of a child under 16 years 
must not, by cruelty, cause unnecessary suffering to the child. 


Maximum penalty — 5 years imprisonment. 
Crime — cruelty to a child under 16. 


(2) It may, for example, be cruelty that causes unnecessary 
suffering to a child — 
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(8) for a person who can provide adequate food, clothing, 
medical treatment, accommodation or care for the child from tte 
person's own resources — to fail to do so; or 

(b) fora person who can not provide adequate food, clothing, 
medical treatment, accommodation or care for the child from tte 
person's own resources — to fail to take all lawful steps to obtain 
adequate food, clothing, medical treatment, accommodation and 
care for the child; or 

(c) to desert the child leaving the child without means of 
support. 


*.*9* 


Chapter 5. Other Public Interest Offences 
Part 1. Sexual Offences 


Indecently dealing with child under 16 


226. (1) A person must not unlawfully and indecently deal 
with a child under 16 years. 


Maximum penalty — 

(a) 14 years imprisonment, if ~ 

(i) tbe child is, to the person's knowledge, the person's 
descendant, or 

(ti) the person is the child's guardian or has the child under 


the person's care; or 
(iii) the child is under 12 years, or 


(b) 7 years imprisonment, in any other case. 
Crime — 
(a) indecently dealing — 


(i) with a child under 16 by an ancestor, 
(ii) with a child under 16 by a guardian or carer, 
(iii) with a child under 12; 


(b) indecently dealing with a child under 16. 


(2) Without limiting subsection (1) a person is taken -o 
unlawfully and indecently deal with a child under 16 years if the 
person — 


(a) unlawfully procures the child to commit an indecent act; 
or 

(b) unlawfully permits himself or herself to be indecenty 
dealt with by the child; or 


(d) without legitimate reason, wilfully exposes the child -o 
indecent material, or 
(c) unlawfully uses the child for anyone's sexual gratificatior. 


(3) If the child was at least 12 years when the crime was 
committed, it is a defence to prove the person reasonably 
believed that the child was at least 16 years. 

(4) Inthis section — 


"deal with" includes do an act that, if done without consent, 
would be an assault. 


"material" includes objects and documents. 
Vaginal intercourse with female under 16 


227. (1) A person must not have unlawful vaginal intercourse 
with a female child under 16 years. 


Maximum penalty — 

(a) life imprisonment, if — 

(i) the person is the child's guardian or has the child under 
the person's care; or 

(i1) the child is under 12 years; or 

(b) 5 years imprisonment, in any other case. 

Crime — 

(a) having unlawful vaginal intercourse — 


(i) with a female under 16, by a guardian or carer, 
(ii) with a female under 12; 


(b) having unlawful vaginal intercourse with a female under 
16. 
(2) If the child was at least 12 years when the crime was 


committed, it is a defence to prove the person reasonably 
believed the child was at least 16 years. 


(3) If a prosecution of a person for the crime is not started 
within 2 years after the crime is committed, the person cannot be 
prosecuted for the crime without a State law officer's consent. 
Taking a child under 16 for an immoral purpose 


228. (1) A person must not take a child under 16 years for 
anyone to do an act in relation to the child that is the crime of 


. indecently dealing with a child under 16 or having unlawful 


vaginal intercourse with a female under 16. 
Maximum penalty — 
(a) life imprisonment, if the child is a female under 12 years 


and the act is the crime of having unlawful vaginal intercourse 
with a female under 16 years; or 


(b) 10 years imprisonment, if the child is under 12 years and 
the act is the crime of mdecently dealing with a child under 16; 


or 
(c) 5 years imprisonment, in any other case. 

Crime — 

(a) taking a female under 12 for unlawful vaginal intercourse; 


(b) taking a child under 12 for indecently dealing; 
(c) taking a child under 16 for an immoral purpose. 


(2) It is immaterial whether or not the child is taken for a 
particular person to do the act concerned. 


(3) If the child was at least 12 years when the crime was 
committed, it is a defence to prove the person reasonably 
believed the child was at least 16 years. 


Taking a child for anal intercourse 


229. (1) A person must not take a child for anyone to do an 
act in relation to the child that is the crime of having anal 
intercourse with a child. 


Maximum penalty — 

(a) life imprisonment, if the child is under 12 years; or 
(b) 7 years imprisonment, in any other case. 

Crime — 


(a) taking a child under 12 for anal intercourse; 
(b) taking a child for anal intercourse. 


(2) It is immaterial whether or not the child is taken for a 
particular person to do the act concerned. 


(3) If the child was at least 12 years when the crime was 
committed it is & defence to prove the person reasonably 
believed the child was an adult. 


Maintaining a sexual relationship with a child under 16 


230. (1) An adult must not maintain an unlawful relationship 
of a sexual nature with a child under 16 years. 


Maximum penalty — 


(a) life imprisonment, if, in the course of the relationship, the 
adult commits a sexual offence for which tbe adult is liable to 
imprisonment for life or at least 14 years; or 


(b) 14 years imprisonment, if, in the course of the 
relationship, the adult commits a sexual offence for which the 


adult is liable to imprisonment for at least 5 years; or 
(c) 7 years imprisonment, in any other case. 


Crime — 


(a) maintaining an unlawful sexual relationship, with a child 
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under 16, involving a sexual offence punishable bv 
imprisonment for life or at least 14 years; 

(b) maintaining an unlawful sexual relationship, with a child 
under 16, involving a sexual offence punishable bv 
imprisonment for at least 5 years, 

(c) maintaining an unlawful sexual relationship with a child 
under 16. 


(2) An adult is not liable to be convicted of the crime unless 
the adult has, as an adult, done an act that is a relevant sexual 
offence in relation to the child at least 3 times while the adult 


(3) Evidence the adult did the act in relation to the child is 
admissible against the adult and is probative of the unlawful 
relationship being maintained even if it does not disclose the 
date or exact circumstances of the act. 


(4) If the child was at least 12 years when the crime was 
committed, it is a defence to prove the adult reasonably believed 
throughout the relationship that the child was at least 16 years. 


(5) A person cannot be prosecuted for the crime without a 
State law officer's consent. 


(6) In this section — 


"relevant sexual offence" means a sexual offence other than the 
crime of indecently dealing with a child under 16 constituted 
only by wilfully exposing the child to indecent material without 
a legitimate reason as mentioned in section 226(2Yd). 


"sexual offence" means an offence of a sexual nature. 


Owner of premises inducing child under 16 to be on the 
premises to be abused 


231. (1) An owner of premises must not induce a child under 
16 years to be an the premises for anyone to do an act in relation 
to the child that is any of the following crimes — 


indecently dealing with a child under 16 

having unlawful vaginal intercourse with a female under 16 
incest with female 

incest with male. 


Maximum penalty — 
(a) life imprisonment, if — 


(i) the child is a female under 12 years and the act is the 
crime of having unlawful vaginal intercourse with a female 
under 16; or 

(ii) the act is the crime of incest with female or incest with 

or 

(b) 10 years ithprisonment, if the child is under 12 years and 
the act is the crime of indecently dealing with a child under 16; 
or 
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(c) 7 years imprisonment, in any other case. 

Crime ~ 

(a) inducing — 

(G) a female under 12 to be on premises for unlawful vagina: 
intercourse; 

(ii) achild under 16 to be on premises for incest; 

(b) inducing a child under 12 to be on premises for indecertir 


dealing; 
(c) inducing a child under 16 to be on premises for am 
immoral act. 


(2) tis immaterial whether or not the child is induced to be 
on the premises for a particular person to do fhe act concernec. 


(3) Ifthe act was the crime of indecently dealing with a child 
under 16 or having unlawful vaginal intercourse with a female 
under 16 and the child concerned was at least 12 years when ile 
act happened, it is a defence to prove the owner reasonabl; 
believed the child was at least 16 years. 


(4) In this section — 

"induce" includes | -nel ; 

"owner," of premises, includes the occupier of the premises and 
anyone having, or acting or helping im, the control cr 
management of the premises. 


Owner of premises inducing child to be on the premises far 
anal intercourse 


232. (1) An owner of premises must not induce a child tc te 
on the premises for anyone to do an act in relation to the child 
that 1s the crime of having anal intercourse with a child. 
Maximum penalty — 

(a) life imprisonment, if the child is under 12 years; or 

(b) 7 years imprisonment, in any other case. 

Crime — 

(a) inducing a child under 12 to be on premises for anal 
intercourse; 

(b) inducing a child to be on premises for anal intercourse 


(2) It is immaterial whether or not the child is induced to be 
on the premises for a particular person to do the act concerned 
(3) Ifthe child was at least 12 years when the act happened, it 
is a defence to prove the owner reasonably believed the chid 
was an adult. 


(4) In this section — 


"mduce" includes knowingly permit. 

“owner, " of premises, includes the occupier of the premises and 
anyone having, or acting or helping in, the control or 
management of the premises. 


*2 8 


Procuring a child for sexual intercourse 


235. (1) A person must not procure a child for the purpose of 
the child engaging in sexual intercourse. , 

Maximum penalty — 14 years imprisonment. 

Crime — procuring a child for sexual intercourse. 


(2) It is immaterial whether the sexual intercourse is to be 
engaged in Queensiand or elsewhere. 


(3) In this section — 
“procure” means knowingly entice or recruit for sexual 
exploitation. 


** 


Public use of obscene materials 


240. (1) A person must not knowingly and unlawfully — 


(a) publicly sell obscene material or expose obscene material 
for sale; or 
(b) expose obscene material to view in a place to which the 
public has access. 


Maximum penalty — 
(a) 7 years imprisonment, if the obscene material depicts a 
child under 16 years (whether or not engaged in sexual activity) 


in & way that is likely to cause offence to a reasonable adult; or 
(b) 2 years imprisonment in any other case. 


Crime — 


(a) dealing with obscene material depicting a child under 16; 
(b) dealing with obscene material. 


(2) It is immaterial whether or not an amount is charged for 
admitting the public to the place. 


(3) It is a defence to prove the sale or exposure was for the 
public benefit. 


(4) The issue of whether or not the sale or exposure was for 
the public benefit is an issue of fact. 


(5) In this section — 


"material" includes objects and documents. 
"sell" includes hire. 
Public exhibition of indecent show 


241. (1) A person must not knowingly and unlawfully publicly 
exhibit an indecent show. 

Maximum penalty — 

(a) 14 years imprisonment, if a person appearing in the show 
is, or is represented to be, under 12 years, or 

(b) 7 years imprisonment, if a person appearing in the show 
is, or is represented to be, under 16 years; or 

(c) 2 years imprisonment in any other case. 

Crime — 

(a) publicly exhibiting an indecent show involving a child 
under 12; 

(b) publicly exhibiting an indecent show involving a child 
under 16; 

(c) publicly exhibiting an indecent show. 


(2) It is immaterial whether or not an amount is charged for 
admission to the show. 


(3) It is a defence to prove that it was for the public benefit 
that the indecent show was publicly exhibited. 


(4) The issue of whether or not the public exhibition of the 
indecent show was for the public benefit 1s an issue of fact. 


(5) In this section — 
"show" includes performance. 


Person must not permít a child under 12 to witness indecent 
show 


242. (1) A person must not permit a child under 12 years to 
witness the public exhibition of an indecent show. 


Maximum penalty — 7 years imprisonment. 

Crime — permitting a child under 12 to witness the public 
exhibition of an indecent show. 

(2) It is a defence to prove that it was for the child's benefit 
that the child was permitted to witness the public exhibition of 
the indecent show. 

(3) The issue of whether or not it was for the child's benefit 
that the child was permitted to witness the public exhibition of 
the indecent show is an issue of fact. 


(4) In this section — 
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"show" includes performance. 

Anal intercourse with a child 

243. (1) A person must not have anal intercourse with a child. 
Maximum penalty — 

(a) life imprisonment, if — 

(i) the offence is committed in relation to a child under 12 


years, or 
(i) the offence is committed in relation to child under 16 
years and — 


(A) the child is, to the person's knowledge, the person's 
descendant; or 


(B) the person is the child's guardian or has the child under 
the person's care. 


(b) 14 years imprisonment, if the offence is committed in 
relation to a child under 16 years; or 

(c) 7 years imprisonment in any other case. 

Crime — 

(a) having anal intercourse with a child — 


(i) under 12; 
(ii) under 16 by en ancestor, guardian or carer, 


(b) having anal infercourse with a child under 16; 

(c) having anal intercourse with a child. 

(2) If the child was at least 12 years when the crime was 
committed, it is & defence to prove the person reasonably 
believed the child was an adult. 

Incest with female 


244, (1) A person must not have sexual mtercourse with a 
female the person knows is the person's female relative. 


Maximum penalty — life imprisonment. 

Crime — incest with female. 

(2) In this section — 
"daughter" includes adopted daughter. 

"female relative," of a person, means the person's — 
(a) mother or other female ancestor, or 

(b) sister, or 

(c) daughter or other female descendant. 
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"sister" includes adoptive sister. 
Incest with male 


245. (1) An adult female person must not permit a male che 
knows is her male relative to have sexual intercourse with her 


Maximum penalty — life imprisonment. 
Crime — incest with male. 
(2) It is a defence to prove that, when the female permiftei 
her male relative to have sexual intercourse with her, she was 
(3) In this section — 
"brother" includes adoptive brother. 
"father" includes adoptive father. 
“male relative," of a female person, means the female's ~ 
(a) father or other male ancestor; or 
(b) brother, or 
(c) son or other male descendant. 
"son" includes adopted son. 

n 
Knowledge of age immaterial 
247. (1) This section applies to an offence against this sart 
committed in relation to a person under a stated age. 
(2) Eis immaterial that the person charged with the offence 
did not know the person was under the age, or believed the 
person was not under the age. 


(3) Subsection (2) applies unless it is stated otherwise. 
aoe 

Part 6. Prostitution 

Definitions for prostitution offences 

286. In this part — 


"arrangement" includes scheme, agreement, understandirg, 
promise and undertaking, whether express or implied. 


"capacity" means ability or power (whether direct or indirect), 
and includes ability or power that is exercisable because o7, by 
way of, in breach of, or by revocation of, any of, or any 
combination of, the following (whether or not they ere 
enforceable) — 


(a) trusts, 

(b) arrangements, 

(c) practices. 

"control" means the capacity of an entity (the "first entity") to 
dominate, directly or indirectly, decision-making in relation to 


the financial and operating policies of another entity so as to 
enable the other entity to operate with the first entity in pursuing 
"entity" means a legal, administrative or fiduciary arrangement, 
organisational structure, or other party (including a person), 
having the capacity to deploy scarce resources to achieve 
objectives. 


"participate" means aid, control, enable, facilitate or organise. 
Meaning of "prostitution" 


287. (1) A person engages in "prostitution" if the person 
engages in a sexual act with anyone else under an arrangement 
of a commercial character. 


(2) Itis immaterial whether — 


(a) the arrangement is initiated with the person engaging in 
the sexual act or anyone else; or 

(b) the pecuniary or otber reward under the arrangement is to 
be received by the person engaging in the sexual act or anyone 
else. 


Procuring prostitution 
288. (1) A person must not — 


(a) procure anyone to engage in prostitution, either in 


(i) leave Queensland for the purpose of engaging in 
prostitution elsewhere; or 

(ii) come to Queensland for the purpose of engaging in 
prostitution; or 

(iii) leave the other person's usual place of residence in 
Queensland for the purpose of engaging in prostitution, either in 
Queensland or elsewhere. 

Maximum penalty — 

(a) 14 years imprisonment, if the procured person is a child or 
a person who has an intellectual or psychiatric impairment, or 
(b) 7 years imprisonment, in any other case. 

Crime — 

(a) procuring prostitution of a child or a person who has an 


intellectual or psychiatric impairment; 
(b) procuring prostitution of a person. 


(2) Inthis section — 


T procure" includes knowingly entice or recruit for sexual 
exploitation. 


Knowingly participating in provision of prostitution 


289. A person must not knowingly participate, directly or 
indirectly, in the provision of prostitution by anyone else. 


Maximum penalty — 

(a) 14 years imprisonment, if, to the person's knowledge, the 

other person is a child or a person who has an intellectual or 
hiatric impai na 

(b) im any other case — 

(i) 3 years imprisonment for a first offence; ot 

(ii) 5 years imprisonment for a second offence, or 

(ii) 7 years imprisonment for a third or subsequent offence. 

Crime — 


(a) knowingly participating in the provision of prostitution by 
a child or a person who has an intellectual or psychiatric 


impairment, 

(b) knowingly participating in the provision of prostitution. 
Examples of the crime — 

Example 1 — 

A person who knowingly participates in the provision of 
prostitution by anyone else through a corporation, or other 
entity, or through another individual. 


Example 2 — 

A person who provides financial or other resources to enable the 
establishment of premises fram which prostitution is carried out 
or coordinated knowing the premises will be so used. 
Example 3 — 

A person who franchises a network of prostitutes as if they were 
Example 4 — 

A person who receives financial or other benefit from anyane 
else engaging in prostitution in return for procuring clients. 
Example 5 — 

Drivers, operators and hirers of vehicles who provide transport, 
or the means of transport, for prostitutes or clients knowing the 
transport is assisting prostitution. 
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Example 6 — 


A person who receives, directs or redirects telephone calls or 

other forms of messages, or who takes bookings or receives 

money, knowing that the action is connected with anyone else 
ing in ag 


Example 7 — 


A person who participates, directly or indirectly, in any service, 
action or matter to knowingly enable anyone else to engage in 
prostitution. 


Atteading a place being used for unlawful prostitution 
290. (1) A person must not — 


(a) engage in prostitution in a suspect place; or 

(b) be found in a suspect place without reasonable excuse; or 
(c) having been in a suspect place without reasonable excuse, 
be found leaving the place. 


Maximum penalty — 


(a) 14 years imprisonment, if, to the person's knowledge, a 
child, or a person who has an intellectual or psychiatric 
impairment, is in the suspect place at the time of the offence; or 
(b) many other case — 


(i) 3 years imprisonment for a first offence, or 
(ii) S years imprisonment for a second offence, or 
(iii) 7 years imprisonment for a third or subsequent offence. 


Crime — 


(a) attending a place bemg used for unlawful prostitution and 
at which a person known to be a child, or a person who has an 
intellectual or psychiatric impairment, is present; 

(b) attending a place being used for unlawful prostitution. 


(2) mn sentencing a person who is a prostitute or client, the 
court may, in mitigation of sentence, have regard to evidence of 
an appropriate sexual health check undergoing by the person 
within 3 months before the offence. 

(3) In this section — 


suspect place" means a place reasonably suspected of being 
used for prostitution by 2 or more prostitutes. 


Having an interest in premises used for prostitution etc. 
291. (1) A person who is an mterested person in relation to 
premises must not knowingly allow the premises to be used for 
prostitution by 2 or more prostitutes. 

Maximum penalty — 
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(a) 14 years imprisonment, if, to the person's knowledge, a 
child or a person who has an intellectual or psychiatri> 
impairment is in the premises at a time of the offence; or 

(b) inanyother case — 


(i) 3 years imprisonment for a first offence; or 
(ii) 5 years imprisonment for a second offence; or 
(iii) 7 years imprisonment for a third or subsequent offence. 


Crime — 


(a) allowing premises, at which a person known to be a child 
or a person who has an intellectual or psychiatric impairment -s 
present, to be used for unlawful 


prostitution; 
(b) allowing premises to be used for unlawful prostitution. 


(2) A person allows premises to be used for prostitution if the 
person — 


(a) knowingly permits the premises to be used fr 
prostitution; or 


(b) knowing that the premises are being used for prostituticn, 
fails to take every reasonable step to stop that use. 


(3) A police officer may serve on a person who is an 
interested person in relation to premises a written warning to the 
effect that the premises are being used for prostitution by 2 or 
more prostitutes. 

(4) In a prosecution against the interested person mentioned 
in subsection (3), or anyone else aware of tbe warning, for the 
crime of allowing premises to be used for unlawful prostitutien, 
evidence of the warning and its contents are admissible agarst 
the person charged with the crime. 

(5) If a person who is an interested person in relation to 
premises — 

(a) is served with a warning under subsection (3) in relat.on 
to the premises, or 

(b) otherwise has reasonable grounds to suspect the premises 
ate being used for prostitution by 2 or more prostitutes; 

the person may, by written notice served on an occupier or User 
of the premises, require the occupier or user to leave ihe 
premises within 7 days after the service of the notice and not 
return. 

(6) Inthis section — 


"interested person," in relation to premises, means a person who 


(a) owns, leases, rents or otherwise has an interest in 


premises; or 
(b) is entitled to occupy or use premises, or 

(c) controls an entity that — 

(i) owns, leases, rents or otherwise has an interes. in 
premises, or 


(ii) is entitled to occupy or use premises. 
Person must not contravene requirement under § 291 


292. A person must not, without reasonable excuse, contravene 
a requirement made of the person under section 291(5). 


Example of reasonable excuse ~ 

If the premises concerned were not used for prostitution by 2 or 
more prostitutes, the person has a reasonable excuse for failing 
to comply with the requirement. 

Maximum penalty — 7 years imprisonment. 


Crime — failing to comply with requirement to leave premuses 
used for unlawful prostitution. 


Permitting a child etc., to be in a place used for prostitution 


293. A person must not knowingly cause or permit a child, or a 
person who has an intellectual or psychiatric impairment, to be 
in a place used for prostitution by 2 or more prostitutes. 


Maximum penalty — 14 years imprisonment. 

Crime — causing or permitting a child, or a person who has an 
intellectual or psychiatric impairment, to be at a place used for 
unlawful prostitution. 

Part 7. Other Offences 

Division 1. Abortion 

Attempts to procure abortion 


294. (1) A person must not, with intent to procure a female 
person's miscarriage — 


(a)  unlawfully administer to her or cause her to take a poison 
or other noxious thing, or 

(b) unlawfully use force; or 

(c) unlawfully use other means. 

Maximum penalty — 14 years imprisonment. 

Crime -- unlawfully attempting to procure an abortion. 

(2) itis immaterial whether or not the female is pregnant. 
Attempt by female to procure own abortion 


295. (1) A female person must not, with intent to procure her 
own miscarriage — 


(a) unlawfully administer to herself a poison or other noxious 
thing, or 

(b) unlawfully use force; or 

(c) unlawfully use other means; or 


(d) unlawfully permit a thing or means mentioned in 
paragraph (a), (b) or (c) to be administered or used to her. 
Maximum penalty — 7 years imprisonment. 

Crime — unlawfully attempting to procure own abortion. 

(2) trial hehe on wok die E NEEE, 
Supplying anything to procure abortion 


296. (1) A person (the "first person") must not unlawfully 
supply to, or procure for, anyone else anything the first person 
knows is intended to be unlawfully used to procure a female 
person's miscarriage. 


Maximum penalty — 3 years imprisonment. 
Crime -- unlawfully supply a thing to procure an abortion. 
(2) Itisimmaterial whether or not the female is pregnant. 


* o» 


BARBADOS. Offences against the Person Act, 1994 (Act No. 
18 of 1994), 8 April 1994. (Laws of Barbados, 1994, pp. 1-21.) 


PartL Murder and Manslaughter 


kig 


14. Where a woman by any wilful act or omission causes the 
death of her child being under the age of twelve months, but at 
the time of the act or omission the balance of her mind was 
disturbed by reason of her not being fully recovered from the 
effect of giving birth to the child or by reason of the effect of 
lactation consequent on the birth of the child, then 
notwithstanding that the circumstances were such that but for 
the provisions of this section the offence would have amounted 
to murder, she is guilty of infanticide, and may be dealt with and 
punished as if she had been guilty of manslaughter of the child. 


Part IL Causing Danger to Life or Bodily Harm 


*** 


21. Any person who unlawfully abandons or exposes any child, 
being under the age of two years, whereby the life of such child 
is endangered or the health of that child is or is likely to be 


permanently injured, is guilty of an offence which is triable on 
indictment or summarily. 


»*** 
Part V. Child Stealing 


35. (1) Any person who 


Appendix -- 240 - Barbados 475 


(a) unlawfully, either by force or fraud, leads or takes away or 
decoys or entices away or detains any child under the age of 
fourteen years, with intent to deprive any parent, guardian or 
other person having the lawful care or charge of such child of 
the possession of such child or with intent to steal any article 
upon or about the person of such child to whomsoever such 
article may belong; or 


(b) with any such intent receives or harbours any such child, 
knowing the same to have been by force or fraud, led, taken, 
decoyed, enticed away or detained as described in paragraph (a), 


is guilty of an offence and is liable on conviction on indictment 
to imprisonment for a term of seven years. 


(2) No person who has claimed any right to the possession of a 
child referred to in subsection (1), or is the mother or has 
claimed to be the father of that child shall be liable to be 
prosecuted by virtue of this section on account of the getting 
possession of the child or taking the child out of the possession 
of any person having the lawful charge thereof. 


(3) Any person who, with intent to send away any child under 
the age of sixteen years from Barbados for the purpose of being 
employed in any other place and without tbe knowledge of the 
parent or parents or the person having the care, charge or 
custody of the child, sends or carries away or causes or procures 
to be sent or carried away from Barbados that child is guilty of 
an offence which is triable on indictment or summarily. 


Part VL Bigamy 


36. (1) Any person who, being married, marries another 
during the life of the husband or wife, whether the second 
marriage takes place in Barbados or elsewhere, is guilty of 
bigamy and is liable on conviction on indictment to 
imprisonment for seven years. 


(2) An offence under subsection (1) may be dealt with, 
enquired of, tried, determined and punished in Barbados in the 
same manner in all respects as if the offence had been actually 
committed in Barbados. 


(3) Nothing in this section shall extend to 
(a) any second marriage contracted elsewhere than in Barbados 
by a person not a citizen of Barbados, 


(b) any person marrying a second time whose husband or wife 
has been continuously absent from such person for the space of 
seven years then last past and has not been known by such 
person to be living within that time; 


(c) any person who at the time of such second marriage has 
been divorced from the bond of the first marriage, or 


(d) any person whose former marriage has been declared void 
by the decree or order of any court. 
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Part VIL Abortion and Concealment of Birth 


37. Any person who 


(a) being a woman with child, with intent to procure her own 
miscarriage unlawfully administers to herself any poison ar 
other noxious thing, or unlawfully uses any instrument or other 
means whatsoever, or 


(b) with intent to procure the miscarriage of any womad, 
whether she is or is not with child, unlawfully administers to har 
or causes to be taken by her any poison or other noxious thing 3r 
unlawfully uses any instrument or other means whatsoever, 


is guilty of an offence and is liable on conviction on mdictment 
to imprisonment for life. ~ 


38. Any person who, when a woman is about to be delivered of 
a child, prevents the child from being bom alive by any act or 
omission of such a nature that, if the child had been born alive 
and had then died, he would be deemed to have unlawfu ly 
killed the child, is guilty of an offence and is liable om 
conviction on indictment to imprisonment for life. 


39. A person is not criminally responsible for performing in 
good faith and with reasonable care and skill a surgical 
operation upon any person for her benefit, or upon an unborn 
child for the preservation of the mother's life, 1f the perfarmarce 
of the operation is reasonable having regard to the patient's state 
at the time and to all the circumstances of the case. 


40. Any person who unlawfully supplies or procures any poison 
or other noxious thing or any instrument or other th-ng 
whatsoever, knowing that the same is intended to be unlawfilly 
used or employed with intent to procure the miscarriage of eny 
woman, whether she is or is not with child, is guilty of an 
offence which is triable on indictment or summarily. 


41. Where any woman is delivered of a child, every perzon 
who, by any secret disposition of the dead body, whether such 
child died before, at or after its birth, endeavours to conceal Ihe 
birth thereof is guilty of an offence which is triable on 
indictment or summarily. 


Part VIL Offences of Indecency 
42. Any person who 


(8) wilfully and without lawful excuse does any indecent act in 
any public place; or 


(b) wilfully does any indecent act in any place with intent to 
insult or offend any person, 


is guilty of an offence which is triable on indictment or 
summarily. 


Part IX. Miscellaneous and General 


k kk 


46. (1) If-on trial of an indictment for murder or manslaughter 
the jury are of the opinion that the accused aided, abetted, 
counselled or procured the suicide of the person in question, the 
jury may find him guilty of that offence. 


(2) Where on the trial of a woman for the murder of her newly- 
bom child the jury are of the opinion that she by any wilful act 
or omission caused its death, but at the time of the act or 
omission the balance of her mind was disturbed by reason of her 
not having fully recovered from the effect of giving birth to the 
child or by reason of the effect of lactation consequent on the 
birth of the child the jury may return a verdict of infanticide. 


(3) Where any person tried for the murder of any child is 
acquitted thereof, it shall be lawful for the jury by whose verdict 
such person is acquitted to find, where it so appears in evidence, 
that the child had recently been born and that such person did, 
by some secret disposition of the dead body of such child, 
endeavour to conceal the birth thereof, and thereupon the court 
may pass such sentence as if such person had been convicted 
upon an indictment for the concealment of the birth. 


es 


FRANCE. Decree No. 95-1000 of 6 September 1995 setting 
forth the Code of Medical Ethics. (Journal officiel de la 
République frangaise, 8 September 1995, as reproduced in La 
Semaine Juridique, Part 3, 1995, Item No. 67617, pp. 377-383.) 


Title L General Duties of Physicians 


»»* 


Article 15. A physician may participate in biomedical research 
on persons only under the conditions provided for by law, he or 
she must ensure the regularity and the relevance of the research 
as well as the objectivity of its conclusions. 


An attending physician who participates m biomedical research 
as an investigator must ensure that the implementation of the 
study changes neither the relation of trust binding him with the 
patient nor the continuity of care. 


Article 16. The collection of blood and the removal of organs, 
tissues, human cells, or any other human body product from a 
living or deceased person may be carried out only in the cases 
and under the conditions provided for by law. 


Article 17. A physician may carry out an act of medically 
assisted procreation only in the cases and under the conditions 
provided for by law. 


V. 


Article 18. A physician may carry out a voluntary interruption 
of pregnancy only in the cases and under the conditions provided 
for by law, he or she is always free to refuse to carry out such an 
act and must inform the person concerned, under the conditions 
and within the time limits provided for by law. 


k$ ox 


Title IL Duties Toward Patients 


*»»9 


Article 36. The consent of a person examined or treated must 
be sought in all cases. 


When a sick person who is capable of expressing his or her will 
refuses the inquiries posed or treatment proposed, the physician 
must respect this refusal, after having informed the person of its 
consequences. 


If the sick person is not capable of expressing his or her will, the 
physician may intervene only when the near relatives of the sick 
person have been informed and advised, except in cases of 
emergency or impossibility. 


The obligations of a physician towards a patient when the 
patient is a minor, or an adult protected by law, are defined in 
Article 42. 


Article 37. In all circumstances, a physician must make every 
effort to relieve the suffering of the sick person, provide moral 
assistance, and refrain from unreasonable obstinacy in inquiries 
or in therapy. 


Article 38. A physician must accompany a dying person up to 
his last moments, ensuring by appropriate measures and care the 
quality of a life nearing its end, safeguarding the dignity of the 
sick person, and comforting his or her circle. 


He or she does not have the right deliberately to bring about 
death. 


**s 


Article 41. No mutilating intervention (intervention mutilante) 
may be carried out without a very serious medical reason and, 
except in cases of emergency or impossibility, without informing 
the person concerned and obtaining his or her consent. 


Article 42. A physician who is called to give care to a minor, 
or an adult protected by law, must make every effort to advise 
his or her parents or legal representative and obtain their 
consent. 


In cases of emergency, the physician must provide the necessary 
care, even if these cannot be contacted. 


If the views of the patient can be obtained, the physician must 
take them into consideration as much as possible. 


Appendix — 240 - Germany | 471 


Article 43. A physician must act as defender of the child when 
he or she considers the interests of the child's health to be 
misunderstood or poorly protected by the child’s circle. 


Article 44, When a physician notices that a person to whose 
side he is called is a victim of ill treatment or deprivation, he or 
she must implement the most appropriate measures to protect 


In the case of a minor under fifteen years old or of a person 
incapable of protecting himself or herself by reason of age or 
physical or psychic condition, the physician must-—— except in 
special circumstances as evaluated conscientiously— alert the 
legal, medical, or administrative authorities. 


*** 


GERMANY. Judgement of 28 May 1993, Federal 
Constitutional Court. (Europdische Grundrechte, Vol. 20, Nos. 
9-10, 4 June 1993, pp. 228-276.) 


Guiding Principles 


1. The Basic Law obligates the State to protect human life, 
including unborn human life. This obligation of protection has 
its basis in Article 1, paragraph 1, of the Basic Law, its subject 
matter and, following from it, its scope are defined in Article 2, 
paragraph 2 of the Basic Law. Human dignity already belongs 
to human life that is unborn. The legal order must guarantee 
legal conditions for its development in the sense of an individual 
right to life of the unborn. This right to life is not based just on 
its acceptance by the mother. 


2. The obligation to protect unborn life applies to individual 
life, not only to human life in general. 


3. Unborn life is due legal protection even as against its 
mother. Such protection is only possible if the lawmakers 
basically prohibit ber from termmating her pregnancy and 
thereby impose on her the legal duty to carry the child to term. 
The basic prohibition of the termination of pregnancy and the 
basic duty to carry the child to term are two mseparably 
connected elements of the constitutionally required protection. 


4. Termination of pregnancy must, for the entire length of 
pregnancy, be regarded as an unlawful act (Unrecht) and to that 
end be legally prohibited (confirmation of BVerfGE 39, 1 [44] = 
EuGRZ 1975, 126 [140]). The right to life of the unborn may 
not be surrendered, even for a limited time, to the independent, 
legally unlimited decision of a third party, even if it is the 
mother. 


5. The scope of the obligation to protect unborn human life is 
to be determined in light of the meaning and the need for 
protectioa of the legal interest to be protected, on the one hand, 
and conflicting legal interests, on the other. Above all, a 
pregnant woman's right to life and to bodily integrity (Basic 
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Law, Article 2, paragraph 2), as well as to privacy (Basic Law, 
Article 2, paragraph 1), which derive from her claim fox 
protection and respect of her human dignity (Basic Law, Article 
1, paragraph 1)—are, thereby, to be taken into consideration as 
legal interests that come into contact with the right to life of the 
unborn. However, a woman cannot assert a claim t€ a 
constitutionally under Article 4, 
paragraph 1, of the Basic Law for the killing of an unborn cand 
stemming from the termination of pregnancy. 


6. To fulfill its obligation of protection, the State must a-lcpt 
sufficient measures of a factual and legal nature so a: to 
achieve—with consideration of conflicting legal interess— 
reasonable, and as such, effective protection, that is an 
Untermassverbot. Thus, what is needed is a conception of 
protection that combines elements of preventive as well as 
repressive protection. 

7. The basic rights of women are not so extensive tha” -he 
legal obligation to carry a child to term can generall- be 
removed—even for a limited time. To be sure, the nature ci he 
basic rights of women is such that, in exceptional circumstances, 
it is permissible, and in many of these cases possibly required, 
that such a legal obligation not be imposed. It is a matter fcr the 
lawmakers to determine such individual exceptional se-s of 
circumstances, abiding by the criterion of what is unreasomble. 
To this end, burdens must exist that require such a degr-c of 
sacrifice in the individual quality of life that the woman carnot 
be expected to endure it onn ee 1 372] = 
EuGRZ 1975, 126 [140]). 


8. The Untermassverbot does not allow the application af the 
criminal law or actions to protect human life deriving from it to 
be freely dispensed with. 


9. The State's obligation of protection also encompasses 
protection from dangers to unborn human life that arise from the 
influences of the family or the wider social environment 5f the 
pregnant woman or from the present and foreseeable real Ji ving 
conditions of the woman and the family that work against her 
willingness to carry the child to term. 


10. Moreover, the duty of protection obligates the Stute to 
maintain and promote the legal claim for the protect of 
unborn life in the general consciousness. 


11. The lawmakers are basically not legally barred Ey the 
Constitution from adopting a conception of the protect cn of 
unborn life that, in the early phase of pregnancy in situations of 
conflict over the pregnancy, places the emphasis on counselling 
the woman in order to convince her to carry the child t» term 
and thereby rejects an indication-based threat of punishmen- and 
the establishment of the existence of indications by a third party. 


12. Such a conception of counselling requires guidelin:s that 
establish positive preconditions governing the wenan’s 
behaviour that benefit unborn life. The State bears full »espon- 
sibility for the implementation of counselling procedures. 


13. The State's obligation of protection requires that the 
necessary participation of the physician in the interests of the 
woman also result in the protection of unborn life. 


14. The legal characterization of the existence of a child as a 
source of injury is, under the Constitution (Basic Law, Article 1, 
paragraph 1), out of the question. Therefore, recognition of a 
duty to support a child as an injury is prohibited. 


15. Terminations of pregnancies carried out without the 
establishment of an indication under the rules for counselling 
may not be declared justified (not illegal). It is in accordance 
with undeniable constitutional principles that an exceptional 
state of facts can only have a justifiable effect when the 
existence of its requirements is established under state 
responsibility. 


16. In the case of a termination of pregnancy undertaken 
without establishment of its legality, the Basic Law does not 
permit a claim for legal health insurance benefits to be accepted. 
In cases of financial indigence, the granting of public assistance 
for terminations of pregnancy that, under the rules on 
counselling, are not criminally punishable is, on the other hand, 
to be considered just as insignificant constitutionally as the 
continued payment of wages for work. 


17. The principles on the organizational authority of the States 
are not limited if a federal legal regulation makes provision for 
only ane of the government duties that are be carried out by the 
States and does not make special rules that can be implemented 
by the i LÀ ist H ficial 


GERMANY. Law of 21 August 1995 amending the Law on 
Assistance to Pregnant Women and Families. — (Bwndes- 
gesetzblatt, Part 1, No. 44, 24 August 1995, pp. 1050-1057, as 
translated in Connecticut Journal of International Law, Vol. 12, 
No. 1, 1996, pp. 46-50.) 


ARTICLE 1. Change in the Law on Education, Contraception, 
Family Planning and Counselling 


The law on education, contraception, family planning and 
counselling of 27 July 1992 (BGB1.1S.1398) will be changed in 
the followmg way. 


4. Paragraph 2 will read as follows: 


aes 


Paragraph 2. Counselling 


(1) Each woman and each man has the right with respect to the 
purposes named in Paragraph 1 Section 1 with respect to 
questions of sex education, contraception and family 
planning as well as regarding all questions relating directly 
or indirectly to a pregnancy to be informed and counselled 
by a counselling center. 


(2) The claim to counselling includes information about 


l. sex education, contraception and family planning, 

2. available supportive family benefits and aid for children 
and families, including special rights in the workplace, 

3. preventative medical check-ups for pregnancy and the costs 
of delivery, 

4. socia] and economic help for the pregnant womsn, in 
particular financial benefits such as assistance in finding an 
apartment, work or training position or to its preservation, 

5. possibilities of assistance to be made available for disabled 
persons and their families, before and after the birth of a 


8. the legal and psychological points of view in relstion to an 
adoption 


the pregnant woman is to have made available to her, as needed, 
support m the search for an apartment, search for child care 
possibilities and for the continuation of her education. On the 
wish of the pregnant woman a third party can be brought into the 
counselling. 


*& x* x 


7. After Paragraph 4 the following section will be inserted: 
Section 2. Counselling on Conflicts in Pregnancy 


Paragraph 5. Content of Counselling for Conflicts in 
Pregnancy 


(1) In accordance with paragraph 219 of the Penal Code the 
necessary counselling is to be open. It rests on the 
responsibility of the woman. The counselling should 


(2) The counselling includes: 


] entering into counselling over conflicts, to that end it is 
expected that the pregnant woman communicates to the 
counsellor her reasons for considermg an abortion; the 
counselling character excludes that the conversational and 
cooperative readiness of the pregnant woman will be 


compelled. 

2. in accordance with the requisite medical, social and 
juridical information, the representation of the legal rights 
of the mother and child and possible practical assistance, in 
particular, those that will enable the continuation of the 
p C 


3 the offer to the pregnant woman to support her in the 
assertion of her rights to find an apartment, find childcare 
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possibilities and to the continuation of her education, and 
an offer of post pregnancy counselling. 


Upon the wish of the pregnant woman, counselling is provided 
about the possibilities to avoid unwanted pregnancy. 


Paragraph 6. Realization of Counselling for Conflicts in 
Pregnancy 


(1) A pregnant woman seeking counselling is immediately to 
be counselled, 


(2) The pregnant woman can choose to remain anonymous to 
the counselor, 

(3) As far as necessary in agreement with the pregnant woman, 
the following are to be included in the counselling, 


1. others, in particular medical specialists, psychological, 
social educational, social worker or juridically trained 


specialists, 

2. specialists with particular experience with the needs of a 
disabled child, and 

3. other persons, in particular the one who rears the pregnant 
woman or close relatives. 


(4) The counselling is free of charge to the pregnant woman 
and those persons included in accordance with section 3 no. 
3. 


Paragraph 7. Counselling Certificate 


(1) Upon completion of the counselling of the pregnant woman 
the counselling center has to issue a certificate to the 
pregnant woman with her name and date, stating that 
counselling im accordance with paragraphs 5 and 6 has 
taken place. 

(2) If the counsellor, after the counselling discussion believes 
that a continuation of the discussion is necessary, it should 
take place immediately. 

(3) The issuance of the counselling certificate cannot be 
denied, if through a continuation of the counselling 
discussion respect for the deadline in accordance with 
paragraph 218a of the Criminal Code would be impossible. 


Paragraph 8. Centers for Counselling over Conflicts in 
Pregnancy 


For counselling in accordance with paragraphs 5 and 6 the state 
has to provide a sufficient plurality of counselling centers close 
to home. These counselling centers require special state 
recognition in accordance with paragraph 9. Establishment of 
free carriers and doctors can also be recognized. 


**^* 


Paragraph 10. Reporting Obligations and Examination of 
Centers for Counselling of Conflicts in Pregnancy 
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(1) Counselling centers are obligated to document their basic 
methods of counselling and the experiences collected on 
this basis each year in a written report. 

(2) Asa basis for the written report in accordance with sec-ion 
l, the counselor has to complete a record of each 
counselling discussion. This cannot give any indicatom of 
the identity of the pregnant woman and of the fircher 
persons included in the counselling discussions. It shculd 
represent the essential content of the counselling ard the 
help offered. 

(3) The relevant administrative authority has to examine at 
least every three years whether the conditions for 
recognition in accordance with paragraph 9 are sattsfied. 
For this purpose they can present the reports comple:ed in 
accordance with section 2. If any of the premises in 
accordance with paragraph 9 are no longer satisfied, the 
recognition is to be withdrawn. 


Article 5. Law for Help for Women in the Interruption of 
Pregnancies in Special Cases 


Paragraph 1. Entitled Persons 


(1) A woman has claim to services according to this law, if 
raising the means for an mterruption of pregnancy is 3ot to 
be expected of her and she has her residence or customary 
abode within the sphere of validity of this law, 

(2) A woman cannot be expected to provide the means, -n the 
sense of Article 1, if her available personal income in 
money or the monetary equivalent does not exceed 1700 
DM (income limit) and she personaly does not have 
available to her in the short term property of that value or 
the use of such property would be an undue hardship. The 
income limits is increased by 400 DM for each chi d for 
whom the woman is legally responsible to support, if the 
child is à minor and belongs to her household or if i- is 
primarily supported by her. If the costs of lodging for the 
woman and those children, for whom the extra charge 
applies in accordance with sentence 2, is more thar 300 
DM, then the income limit for the extra charge is increased 
a maximum of 500 DM. 

(3) The preconditions for paragraph 2 count as satisfied, 


1. if the woman receives assistance for her subsistence m 
accordance with the federal law for social relief, 
unemployment relief in accordance with the law for work 
grants, training grants, under the auspices of the rues of 
the Federal Institution for Work such as individual grents 
for occupational training or through labor and occupa-icnal 
grants for the handicapped, in accordance with the law for 
those applying for asylum or training grants, in accordance 
with the federal law for the provision of training or, 

2. if the costs for accommodations for the woman mn an 
institution, a home or an equivalent are borne by a holdes of 
social assistance or youth assistance. 


ARTICLE 8. Change in the Penal Code 


The Penal code in the version from March 10, 1987 
(BGB1.IS.945,1160), last changed through Article 11 of the law 
of June 6, 1995 (BGBLIS.778) is changed as follows: 


l. paragraph 170b is changed as follows: 


The heretofore text becomes section 1. To this is added Section 
2: 


(2) He who is obligated to support a pregnant woman and 
threatens to withhold this support and thereby to bring 
about an interruption of pregnancy, will face imprisonment 
up to five years or be fined. 


*&s 


3. In paragraph 218a paragraphs 1-3 are to read as follows: 
(1) The general findings of paragraph 218 are not fulfilled if 


l. the pregnant woman asks for the interruption of pregnancy 
and has proven to the doctor through an affidavit in 
accordance with paragraph 219 paragraph 2 sentence 2 that 
she had counselling at least 3 days before the i 

2. that the interruption of pregnancy is undertaken by a doctor, 
and 

3. not more than 12 weeks have passed since conception. 


(2) An interruption. of pregnancy undertaken with the 
agreement of the pregnant woman is not unlawful, if the 
interruption of the pregnancy is advised in view of medical 
knowledge, in the context of present and future living 
conditions of the pregnant woman, in order to prevent 
danger to the life ar danger of a serious harm to the 
physical and psychic health of the pregnant woman, and 
the danger, cannot in a reasonable manner, otherwise be 
avoided. 

(3) The presuppositions of paragraph 2 also count as satisfied 
in an interruption of pregnancy which, with the agreement 
of the woman is done by a doctor, if according to medical 

an unlawful act in accordance with paragraphs 
176 to 179 of the Penal Code occurred, strong grounds exist 
for the assumption that the pregnancy results from that act, 
and not more than 12 weeks have passed since conception. 


ttt 


5. After paragraph 218b the following paragraph 218c is 
added: 


Paragraph 218c. Violation of Medical Duties in the 
Interruption of a Pregnancy 


(1) He who interrupts a pregnancy, 


1. without having given the woman the opportunity to have 
presented to him the reasons for wanting the abortion, 


= 
h^ 
` 


2. without having counselled the pregnant woman on the 
meaning of the operation, in particular on the course, 
consequences, risks, possible physical and psychical 


effects, 

3. without, in the case of paragraph 218 paragraphs 1 and 3 
through medical examination having convinced himself of 
the length of the pregnancy, or 

4. although he had counselled the woman in a case falling 
under paragraph 218a Sec. 1 in accordance with par. 219 
will be threatened with up to a year imprisonment or a fine, 
if the act is not in accordance with paragraph 218 
threatened by punishment. 


(2) The pregnant woman is not punishable according to 
paragraph 1. 


6. Paragraph 219 will read as follows 


Paragraph 219. Counselling of a Pregnant Woman in an 


Emergency Condition and Conflict Situation 


(1) The counselling serves the protection of unborn life. It is 
directed to encouraging the woman to the contmuation of 
the pregnancy and to open her to the perspective of a life 
with the child; it should help her to make a responsible and 
conscientious decision. Therefore the woman must be 
made aware that the unborn has a right to life even against 
the woman herself, and at every stage of the pregnancy and 
that therefore an interruption of the pregnancy can only 
come into consideration in an exceptional situation, when 
the continuation of the pregnancy would impose a burden 
on the woman that is so great and unusual that it overrides 
the limits of a burden the woman could be expected to bear. 
Through advice and assistance the counselling should 
enable the woman to overcome the existing conflict she has 
regarding the pregnancy and to help her with her distress. 
The law governing conflicts in pregnancy governs the 
details. 

(2) The counselling, in accordance with the law on conflict in 
pregnancy is to be conducted through a recognized conflict 
in pregnancy center. The counselling center has to provide 
the woman, after the conclusion of the counselling, with the 
expected affidavit, with the date of the last counselling 
conversation and the name of the pregnant woman in 
accordance with the law over conflict in pregnancy. The 
doctor who performs the interruption of the pregnancy is 
excluded as counselor. 


*** 


ARTICLE 11. Effective Date 


Article 1, no. 7 paragraphs 15-18, Article 5 and Article 9, 
section 1, 4, 7 and 8 are effective January 1, 1996. Otherwise 
this law is effective on the first day of the second calendar 
month following its publication. 


Article 2 of the Law amends the Registration Rules for 
physicians, promulgated by the Notice of 14 July 1987, as 
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amended. 


Article 5 promulgates the “Law on assistance to women in the 
event of pregnancy termination in special cases," which 
comprises the following Sections: 1. Entitlement; 2. Benefits; 3. 
Implementation, competence, and procedure; 4. Reimbursement 
of expenses; 5. Legal action; 6. Adaptation; and 7. Transitional 


Article 8 amends, ínter alia, Secs. 218a and 218b of the Penal 
Code, in the version promulgated by the Notice of 10 March 
1987, as amended. In addition, a new Sec. 218c (Violation of 
medical duties in the event of pregnancy termination) is 
inserted, reading as follows: 


"(1) Any person who terminates a pregnancy, 


l. without having provided the woman concerned with the 
opportunity of explaining the grounds that led her to request 
such termination, 


2. without having offered the pregnant woman medical 
counselling concerning the intervention's implications, in 
particular its conduct, consequences, risks, and potential 
physical and psychological effects, 


3. without having carried out a prior medical examination in 
order to determine the stage that the pregnancy has reached, in 
the cases referred to in subsections 1 and 3 of Section 218a 
[Indications for termination of pregnancy], 


4. even if he has offered counselling to the woman concerned 
in one of the cases covered by subsection 1 of Section 218a, in 
accordance with the provisions of Section 219, 


shall be liable to a maximum penalty of one year's imprisonment 
or a fine, m cases where the intervention is not punishable under 
Section 218 


(2) The pregnant women shall not be KG under 
subsection 1." 


Section 219 (Counselling of a pregnant woman in a situation of 
distress and conflict) reads as follows: 

"(1) The purpose of counselling is to protect the life of the 
unborn child. It shall be inspired by a concern to encourage the 
woman to continue with her pregnancy and enable her to 
envisage the idea of living with her child, it shall assist her in 
making a responsible and conscientious decision. The woman 
concerned must be made aware of the fact that, whatever the 
stage of her pregnancy, the unborn child has his own right to life 
and that, accordingly, under the legislation in force, pregnancy 
termination may be contemplated only in exceptional situations, 
where the woman concerned, if she continues her pregnancy to 
term, will have to bear a burden that is so heavy and exceptional 
that it goes beyond the bounds of reasonable sacrifice. The 
counselling should, through advice and assistance, contribute to 
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the management of the conflictual situation involving pregmamcy, 
and alleviate the situation of distress. The Law on conflccual 
situations involving pregnancy lays down provisions tha- deal 
with points of detail. 


(2) Counselling shall be provided in accordance with the Law 
on conflictual situations involving pregnancy withir the 
framework of an approved centre for counselling in conflictual 
centre concemed shall issue the pregnant woman with a 
certificate giving the date of the last interview and the name of 
the woman concerned, in accordance with the provisions of the 
Law. It shall be prohibited for the physician carrying ott a 
pregnancy termination to provide such counselling." 


GUYANA. Medical Termination of Pregnancy Act 1995 (Act 
No. 7 of 1995), 14 June 1995. (Official Gazette, Legal 
Supplement A, 17 June 1995, pp. 89-102.) 


Enacted by the Parliament of Guyana: - 


1. (1) This Act may be cited as the Medical Terminatsor. of 
Pregnancy Act 1995. 


(2) This Act applies to treatment for the termination of 
pregnancy by medication, surgical procedures or other means. 


2. (1) In this Act- 


(a) “approved institution” means any institution approved. by 
the Minister for the purposes of this Act, 


(b) “authorised medical practitioner” means any person 
ee ee ee 

Medical Practitioners Act 1991 and, being either a speciacis- in 
obstetrics and gynaecology with such experience as may be 
prescribed or a medical practitioner authorised in accordance 
with regulations made under section 16 to perform med cal 
terminations of pregnancies; 


(c) "foetus" mcludes an embryo; 
(d) "institution" means - 


(i) a hospital; 

(ii) a clinic, 

(iii) a nursing home, including a maternity home, 

(iv) any other facility where arrangements for the treatmen: of 
termination of pregnancy exist, 


(e) "medical practitioner" means any person registered as a 
duly qualified medical practitioner under the Medcal 
Practitioners Act 1991; 

(f) "nurse" means any person registered as a duly quelitied 
nurse under any law, for the time being in operation in Gcyzna, 
relating to the registration of nurses, 


(g) "person of unsound mind" means an idiot or a person who 
is suffering from mental derangement; 


(h) “pregnancy” means an intra-uterine human pregnancy 
where the foetus is viable; 


(1) "prescribed" means prescribed by regulations made by the 
Minister, 


(j) "termination of pregnancy" means termination of human 
pregnancy with an intention other than to produce a live birth. 


(2) For the purposes of this Act, the duration of a pregnancy 
shall be determined - 


(a) by calculating from the first day of the last normal 
menstruation of the pregnant woman and ending on the last day 
of the relevant week; and 


-—- 


(b) by clinical examination. 


3. (1) Notwithstanding sections 78, 79, 80 and 99 of the 
Criminal Law (Offences) Act, the treatment for the termination 
of a pregnancy shall be lawful if administered in accordance 
with the provisions of this Act. 


(2) For the removal of doubt it is hereby declared that nothing 
in this Act shall be construed as affecting the provisions of 
section 99 of the Criminal Law (Offences) Act relating to the 
offence of child destruction. 


Counselling 


4. The Minister shall make regulations for pre- and post- 
abortion counselling for any women seeking treatment regarding 


appropriate, her partner, to facilitate such counselling such 
regulations shall provide for a waiting period of forty-eight 
hours after the woman has made a request for such medical 
termination of pregnancy. 


Termination of Pregnancy 


5. (1) Subject to the provisions of this Act, the treatment for 
the termination of a pregnancy of not more than eight weeks 
duration by any lawful and appropriate method other than a 
surgical procedure may be administered or supervised by a 
medical practitioner. 


(2) It is not necessary that the treatment referred to in 
subsection (1), in the case referred to therein, should be 
administered in an approved institution and in any such case it 
shall not be necessary to establish the matters referred to in 
section 6(1). 


6. (1) Where a pregnancy sought to be terminated is of more 
than eight weeks duration and of not more than twelve weeks 
duration or the treatment for the termination of the pregnancy is 
by any lawful and appropriate medical preparation, then subject 
to the provisions of this Act, the treatment of such a pregnancy 


may be administered by an authorised medical practitioner and 
any assistant acting under such authorised medical practitioner's 
directions but such treatment shall be administered only - 


(a) inan approved institution approved for that purpose, having 
regard to the medical procedure involved and the duration of the 


pregnancy, and 


(b) where, in the opinion of the authorised medical practitioner 
administering or directing the treatment - 


(i) the continuance of the pregnancy would involve risk to the 
life of the pregnant woman or grave injury to her physical or 
mental health; 

(ti) there is substantial risk that if the child were bom, it would 
suffer such physical or mental abnormalities as to be seriously 
handicapped, or 

(iii) on account of being a person of unsound mind, the pregnant 
woman is not capable of taking care of an infant, 


(c) where the pregnant woman reasonably believes that ber 
pregnancy was caused by an act of rape or incest and submits a 
statement to that effect; 


(d) where the pregnant woman is known to be HIV positive; or 


(e) where there is clear evidence that the pregnancy resulted in 
spite of the use in good faith of a recognized contraceptive 
method by the pregnant woman or her partner: 


Provided that the treatment for the termination of a pregnancy of 
more than twelve weeks duration and of not more than sixteen 
weeks duration may be administered by an authorised medical 
practitioner in an approved institution, if two medical 
practitioners are of the opinion, formed in good faith, of the 
matters specified in paragraphs (b), (c), (d) or (e); 


(2) In determining whether the continuance of a pregnancy 
would involve risk of grave injury to the health of a pregnant 
woman as mentioned in subsection (1YbX1, a medical 
account the pregnant woman's entire social and economic 
environment, whether actual or foreseeable. 


7. The treatment for the termination of a pregnancy of more 
than sixteen weeks duration may be administered by an 
authorised medical practitioner in an approved institution, if 
three medical practitioners are of the opinion, formed in good 
faith, that the treatment to terminate the pregnancy is necessary 
to save the life of a pregnant woman or to prevent grave 
permanent injury to the physical or mental health of the woman 
or her unborn child. 


8. (1) Except where the pregnant woman is of unsound mind, 
a medical practitioner or an authorised medical practitioner, as 
the case may be, may require the written or oral consent of the 


ate EE MEME 
. termination of her pregnancy. 
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(2) The treatment for the termination of a pregnancy of & 
woman of unsound mind of any age shall not be administered 
except with the written or oral consent of her guardian. 


(3) in the treatment of the termination of a pregnancy of a child 
of any age, while the medical practitioner or authorised medical 
practitioner, as the case may be, may encourage the child to 
inform her parents, he is not required either to obtain the 
consent of her parents or guardian or to notify them. 


(4) In the treatment of the termination of a pregnancy of a 
women of any marital status, while the medical practitioner or 
authorised medical practitioner, as the case may be, may 
encourage the patient to inform her partner, he is not required 
either to obtain the partner's consent or to notify him. 


9. No medical practitioner or authorised medical practitioner 
or person authorised by him shall be in any way liable for the 
carrying out of, or the supervision of treatment to terminate a 
pregnancy where the pregnant woman has consented to such 
treatment, unless such treatment was carried out in a negligent 
manner. 


10. The following sections do not apply where the treatment to 
terminate (he pregnancy is immediately necessary to save the 
life of the pregnant woman or to prevent grave permanent injury 
to her physical or mental health, namely - 


(a) section 4 relating to counselling; 


(b) sections 6 and 7 relating to the number of medical opinions 
required; and 


(c) section 8 relating to consent, 


and in such circumstances any medical practitioner may 
administer the treatment. 


11. (1) Subject to subsection (4), no person shall be under any 
legal duty to participate in any treatment of a patient for the 
termination of a pregnancy to which he has a conscientious 
objection. 


(2) In any legal proceedings the burden of proof of 
conscientious objection shall lie on the person claiming such 
biecti 


(3) The burden of proof referred to in subsection (2) may be 
discharged by any person by a statement on oath or affirmation 
to the effect that he has a conscientious objection to participate 
in any treatment authorised by this Act. 


(4) Nothing in subsection (1) shall affect the duty of a person 
to participate in treatment for the termination of a pregnancy 
that is immediately necessary to save the life of a pregnant 
woman or to prevent grave permanent injury to her physical or 
mental health. 
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Penalties 


12. (1) Where by or under amy provision of this Act any 


maintains such document or record but it is incomplete cr 
contains any statement which is false or misleading in amy 
material particular, that person or, in the case of an approwed 
institution, the person owning or managing tbe institution sia 
be liable, on summary conviction, to a fine of twenty thousand 
dollars and imprisonment for six months. 


(2) Where any statement made by a pregnant woman urder 
section 6 is intentionally false or misleading in any material 
particular, the pregnant woman shall be liable, on summary 
conviction, to a fine of seven thousand dollars and imprisonment 
for six months. 


(3) Where any medical practitioner, authorised mecical 
practitioner, approved institution or person employed by, 3r 
working in, or any other person with lawful access to amy 
approved institution contravenes section 14, the medical 
practitioner, the person owning or managing the appreved 
institution, or other person shall be liable, on summary 
conviction, to a fine of one hundred thousand dollars and 
imprisonment for one year. 


(4) Any person who contravenes or refuses or fails to comply 
with any provision of this Act or the regulations made 
thereunder, and for which no penalty has been prescribed by this 
Act or the Criminal Law (Offences) Act, shall be liable, 2n 
summary conviction, to a fine of ten thousand dollars and 


Miscellaneous 


13. Any statement required to be made by a pregnant worran 
under this Act, shall, where she is of unsound mind, be made by 
her guardian, and any reference in this Act to a statement by a 
pregnant woman shall, in such a case, be construed as a 
reference to a statement by the guardian of the pregnant women. 


14. (1) A record of every treatment for the termination of a 
pregnancy shall be kept at the premises where the treatmeni was 
administered by the medical practitioner, authorised med:cal 
practitioner or person owning or managing an appcoved 
institution, containing the name, the address, the treatmert and 
reasons therefor and such other relevant particulars as may be 
prescribed. 


(2) Every medical practitioner, authorised medical practitioner, 
the person owning or managing an approved institution or 
person employed by, or working in, and all other persons with 
lawful access to any approved institution - 


(a) shall deal with as secret and confidential all information, 
documents and matters in respect of any matter dealt with by or 
under this Act; and 


(b) shall not make use of any such information to the advantage 
or benefit of himself or any other person. 


(3) Nothing in subsection (1) shall be deemed to prevent any 
medical practitioner, authorised medical practitioner, the person 
owning or managing an approved institution, all senior 
personnel employed therein, or any other person with lawful 
access thereto from disclosing, or entitle him to refuse to 
disclose, to the court or person referred to in paragraph (b) any 
information, document or matter referred to in subsection (1) - 


(a) for the purpose of discharging his functions under this Act, 
or for the purpose of complying with any provision of this Act; 
or 


(b) when lawfully required to make the disclosure by any court, 
or by any person having authority to do so under any law, for the 
purposes of any legal proceedings in respect of the contravention 
of any provision of this Act or of the Criminal Law (Offences) 
Act. 


15. (1) The Chief Medical Officer or any public officer 
authorised by him in writing may at all reasonable times enter 
any premises - 


(a) where a medical practitioner administers or supervises or is 


(b) of any epproved institution, 


for the purpose of ascertaining whether there has been any 
contravention of, or failure to comply with, any provision of this 
Act or any regulations made thereunder. 


(2) Subsection (1) shall be without prejudice to the powers of a 
member of the Police Force while investigating any complaint or 
information relating to the commission of an offence. 


(3) Nothing in the exercise of the authority conferred by 
subsections (1) and (2) shall override the paramount 
consideration of the health of the patient[,] and the authority 
conferred on officers acting under this section is limited to 
observation and evidence-taking and does not include the power 
to obstruct any procedures observed. 


16. (1) The Minister may make regulations for carrying out 
the purposes of this Act. 


(2) Without prejudice to the generality of the foregoing, and in 
particular, such regulations may provide for all or any of the 
following matters - 


(a) defining the conditions for the authorisation of registered 
medical practitioners as authorised medical practitioners, 
(b) defining the conditions which an institution must satisfy 


before it is granted approval as an approved institution and the 
consequences of a breach of any such conditions, 


(c) in respect of the records to be kept by medical practitioners 
or other persons of the pregnancies terminated and in respect of 
the submission of the records to the Chief Medical Officer, 
together with other prescribed information; 

(d) in respect of counselling services referred to in section 4 to 
be provided to a pregnant woman desirous of having treatment 
for the termination of her pregnancy and to a woman who has 
had such treatment, 

(e) regarding the appointment and operation of any monitoring 
or advisory body to advise the Minister on securing the effective 
operation of this Act, 

(f) any form and its contents necessary in the administration of 
this Act, 


(g) any other matter that is required to be or may be, prescribed 
by the Minister. 


HUNGARY. Criminal Code, 1995. (Hungarian Rules of Law 
in Force, Vol. 6, Nos. 23-24, 15 December 1995, pp. 1577- 
1723.) 

Chapter VIL Provisions Relating to Juveniles 

The Juvenile 

Section 107 

(1) Juvenile is the person who has completed his fourteenth 
year when committing the crime, but has not yet completed his 
eighteenth year. 


(2) The provisions of this Act shall apply to juveniles with the 
differences contamed in this Chapter. 


Application of Punishments and Measures 


Section 108 


(1) The aim of a punishment or measure applied against a 
juvenile is primarily that the juvenile develop in the right 
direction and become a useful member of society. 


(2) A punishment shall be inflicted when tbe application of a 
measure i8 not expedient. 

(3) A measure or punishment involving the withdrawal of 
freedom may only be applied if the aim of the measure or 
punishment may not otherwise be achieved. 
Punishments and Measures 

Section 109 


(1) No labour in the public interest and confiscation of property 
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may be applied against a juvenile. 

(2) Education in a reformatory institution as measure may also 
be applied against a juvenile. 

Imprisonment 

Section 110 


(1) The shortest duration of the imprisonment that may be 
inflicted against a juvenile shall be one day in case of any crime. 


(2) The longest duration of the imprisonment that may be 
inflicted against a juvenile who has completed his sixteenth year 
when committing the crime shall be 


a) fifteen years, in case of a crime also punishable with life 
ME: 


b) ten years, in cese of a crime punishable with imprisonment 
exceeding ten years. 

(3) The longest duration of imprisonment that may be inflicted 
against a juvenile who has not yet completed his sixteenth year 
when committing a crime punishable with life imprisonment 
shall be ten years. 

(4) Apart from the cases of subsections (2) and (3), the longest 
duration of imprisonment, that may be inflicted against a 
juvenile, shall be five years if the crime is punishable with 
imprisonment exceeding five years. 

(5) When calculating the deadline of the prescription of 


punishability, and from the aspect of the provisions relating to 
recidivists, fhe duration defined in subsections (2) to (4) shall 


govem. 

mon 
Probation 
Section 117 


(1) Against a juvenile probation may take place in case of any 
crime. 


(2) The duration of probation may last from one year to two 
years, the duration shall be defined in years and months. 


(3) The court shall order education in a reformatory institution 
or inflict punishment in case of Section 73, subsection (2). 


Education in a Reformatory Institution 
Section 118 
(1) Education in a reformatory institution shall be ordered by 


the court, if the successful education of a juvenile requires his 
pl tin an instituti 
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(2) The duration of education in a reformatory institution nay 
last from one year to three years. 


(3) The court may temporarily release the juvenile, who has 
served already at least one year in the reformatory institutioxm, if 
he has served already half of the inflicted education in a 
reformatory institution, and it may be supposed on well-founcled 
grounds that the aim of the measure may also be achieved 
without farther education in a reformatory institution. The 
duration of temporary release shall be equal to the remairing 
part of education in a reformatory institution, but at least ome 
year. 


(4) The court terminates the temporary release if the juvenil: is 
sentenced to imprisonment for a crime committed during tbe 
temporary release, or his education in a reformatory instituxicn 
is ordered. The court may terminate the temporary release, if 
the court inflicts another punishment or applies another measure 
against the juvenile, or if the juvenile violates the rules of 
supervision by a probation officer. 


(5) In case of the termination of temporary release, the pescd 
spent in temporary release may not be included in the educaficn 
in reformatory institution. 


(6) The person who has completed his nineteenth year shall te 
released from the reformatory institution. 


Supervision by a Probation Officer 
Section 119 


A juvenile sentenced to suspended imprisonment, put on 
probation, released on parole, temporarily released from a 
reformatory institution, and a juvenile against whom indictment 
has been postponed, shall be under supervision by a probat. on 
officer. 


Cumulative Punishment and Sum Total of Punishments 
Section 120 


(1) The cumulative punishment and the sum total cf 
may not exceed twenty years imprisonment in case 
of Section 110, subsection (2), paragraph a), fifteen years in case 
of paragraph b), subsection (3) and seven years and six moarts 
imprisonment in case of subsection (4). 


(2) In case of the coalescence of education in a reformatary 
institution and imprisonment, the imprisonment shall b= 
executed as sum total of punishments. The duration thereof may 
be extended by not more than one year, if this is required fcr 
achieving the aim defined in Section 108. However, “he 
duration of the extension may not reach the remaining part. cf 
the education in reformatory institution. 


Unified Measures 


Section 120/A 


(1) If the court has ordered several instances of education in [a] 
reformatory institution against a juvenile, which have not yet 
been executed when ordering a unified measure, or which are 
being continuously executed, the court shall order education in 
[a] reformatory institution against the juvenile as a unified 


measure. 


(2) The duration of education in a reformatory institution 
ordered as a unified measure shall be established in such a way 
that it be not shorter than the most severe education in [a] 
reformatory institution, but it does not reach the joint duration of 
the instances of education in [a] reformatory institution ordered 
as a unified measure. The duration of tbe education in [a] 
reformatory institution may not exceed three years even in this 
case. 


Inclusion of Previous Detention 

Section 120/B 

(1) The whole period of previous detention shall be included in 
the ordered education in [a] reformatory institution. 

(2) At the inclusion, one day of preliminary detention shall 
correspond to one day's education in [a] reformatory institution. 


Exemption from the Disadvantages Attached to Previous 
Convictions 

Section 121 

(1) A juvenile convict shall be exempted by the force of law 


a) on the day of the [sentence’s] becoming non-appealable . . . 
if the execution of the inflicted imprisonment is suspended, 

b) on the day of having served the punishment or the 
termmation of its executability, if he was sentenced to 
imprisonment not exceeding one year for an intentional crime; 
c) by the elapse of three years reckoned from having served 


the punishment or the termination of its executability, if he was 


sentenced to an executable imprisonment exceeding one year, 
but not longer than five years, for an intentional crime. 


(2) The court may grant exemption for a juvenile upon a 


petition, after having served an imprisonment exceeding one 
year and inflicted for an intentional crime, if he is worthy of it. 


(3) The exemption of a juvenile is not impeded by the fact that 
the execution of the fine as supplementary punishment has not 
yet finished, or its executability has not terminated. 

eek 


Chapter XIL Crimes Against the Person 


Title L Crimes Against Life, Limb and Health 


Abortion 
Section 169 


(1) The person who effects an abortion on another person 
commits a felony, and shall be punishable with imprisonment of 
up to three years. 

(2) The punishment shall be imprisonment of up to five years, 
if the abortion 1s committed 

8) inabusiness-like manner, 

b) without the consent of the woman, 

c) causing grievous bodily harm of danger to life. 

(3) The punishment shall be imprisonment from two years to 


(4) The woman who effects the abortion of her foetus, or 
induces someone to abort it, commits a misdemeanour, and shall 
be punishable with imprisonment of up to one year, labour in the 
public interest, or fine. 


**9 


Chapter XIV. Crimes Against Marriage, Family, Youth and 
Sexual Morals 


* ox 


Changing of Family Status 
Section 193 


(1) The person who changes the family status of another 
person, thus particularly exchanges or smuggles into another 
family a child, commits a felony, and is punishable with 
imprisonment of up to three years. 


(2) The punishment shall be imprisonment of up to five years, 
if the changing of the family status is perpetrated by the sale or 
purchase of & person having not yet completed his eighteenth 
year of age. 


(3) The punishment shall be imprisonment of up to five years, 
in case of subsection (2) imprisonment from two years to eight 
years, if the changing of the family status is committed 

a) by an employee of a health or educational institution within 
the sphere of his occupation, 


b) bya person obliged to the education, supervision or caring 
of a person having not yet completed his eighteenth year of age. 


(4) The punishment shall be imprisonment from five years to 
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ten years, if the crime defined in subsection (2) is committed 
a) in business-like manner, 


b) im the framework of an organization dealing with trafficking 
in human beings. 


(5) If an employee of [a] health or educational institution 
commits the crime defined in subsection (1) within the sphere of 
his occupation by negligence, he shall be punishable for [a] 
misdemeanour with imprisonment of up to one year, labour in 
the public interest, or fine. 


Changing of the Custody of a Minor 
Section 194 


The person who takes away a minor placed on the basis of an 
executable authority decision from the person with whom it has 
been placed by the authority, without the consent of the 
custodian, with the purpose of the durable changing of the 
custody, or keeps the minor concealed or in secret, commits a 
misdemeanour, and shall be punishable with imprisonment of up 
to one year, labour in the public interest, or fine. 


Endangering of a Minor 
Section 195 


(1) The person obliged to the education, supervision of or care 
for a minor, who seriously violates his obligations arising from 
this duty, and endangers thereby the corporeal, intellectual or 
moral development of the minor, commits a felony and shall be 
punishable with imprisonment of up to five years. 


e Unless a graver crime is realized, that major person shall 
be punishable in accordance with subsection (1), who induces or 

tries to induce a minor to the perpetration of a crime or to the 

pursuance of a dissolute way of life. 


(3) That major person who induces or tries to induce a minor 
passed into his charge by way of sale and purchase to the 
perpetration of crimes or to the pursuance of a dissolute way of 
life, furthermore, that major person who has a minor passed into 
his charge by way of sale and purchase, do forced labour, shall 
be punishable for a felony with imprisonment from two years to 
eight years. 


Omission of Support 


Section 196 


(1) The person who fails to perform his obligation to support, 
based on a legal rule and prescribed in an executable authority 
decision through his own fault, commits a misdemeanour, and 
Shall be punishable with imprisonment of up to two years, 
labour in the public interest, or fine, 


(2) [repealed by Section 42(2) of Act No. III of 1987.] 
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(3) The punishment shall be imprisonment of up to three years 
for a felony, if the omission of the support exposes the ertitled 


party to serious deprivation. 


(4) The perpetrator shall not be punishable on the basis of 
subsections (1) and (2), and in case of subsection (3) his 


punishment may be mitigated without limitation, if he satisfies 
his obligation before the passing of the sentence of first instance. 


+ $s 
Assault Against Decency 
Section 198 


(1) The person who forces another person outside marital 
cohabitation with violence or with direct menace against life or 
limbs to engage in fornication or to the endurance therecf, or 
uses for fornication the incapability of another person for 
defence or for declaration of will, commits a felony and shail be 
punishable with imprisonment from two years to eight years 


(2) The punishment shall be imprisonment from five yza-s to 
ten years, if 


a) the injured party is under the education, supervision, care 
or medical treatment of the perpetrator, 


b) if several persons fornicate with the injured party 5n the 
same occasion, knowing about each other's act. 


(3) If the perpetrator and the injured party contract merriage 
ee E ule usirmi tela psmE. 
the punishment may without limitation in ceses of 
subsection (1) and dai (2), paragraph a). 


*»9 


Prostitution 

Section 204 [Repealed] 
Promotion of Prostitution 
Section 205 


(1) The person who makes available a building or another 
place for prostitution to another person commits a felony and 
shall be punishable with imprisonment of up to three years. 


(2) The person who maintains, heads a brothel, or maxes 
available financial means to the functioning thereof commits a 
felony and shall be punishable with imprisonment of up to five 
years. 


(3) The punishment shall be imprisonment from two yeers to 
eight years, if any person who has not yet completed his 
eighteenth year engages in prostitution in the brothel. 


(4) The person who persuades another person to engage in 
prostitution shall be punishable in accordance with subsection 
(1). 

Living on Earnings of Prostitution 

Section 206 


The person who lives wholly or in part on the earnings of a 
person engaging in prostitution commits a felony, and shall be 


punishable with imprisonment of up to three years. Banishment 
may also take place as a supplementary punishment. 

Pandering 

Section 207 


(1) The person who solicits another person for sexual 
oe ee abre 
profit, commits a felony, and be punishable with 
imprisonment of up to three years. 


(2) The punishment shall be imprisonment from oue year to 
five years, if the pandering is business-like. 

(3) The punishment shall be imprisonment from two years to 
eight years, if the pandering is committed 


a) to the injury of a relative of the perpetrator or of a person 
under his education, supervision or care or who has not yet 
completed his eighteenth year of age, 


b) with deceipt, violence or direct menace against life or 
limbs. 


(4) The person who agrees on the perpetration of pandering 
defined in subsection (2) commits a felony and shall be 


punishable with imprisonment of up to three years. 


Obscenity 
Section 208 


The person who displays his person before another person in an 
indecent way for the satisfaction of his sexual desire commits a 
misdemeanour, and shall be punishable with imprisonment of up 
to two years or fine. 


tee 
Section 210/A 


(1) Prostitution is pursued by the person who has sexual 
intercourse or fornicates striving to make regular profit. 


(2) For the purposes of this Title, fornication is: any gravely 
indecent act with the exception of sexual intercourse, which 
serves the stimulation or satisfaction of sexual desire. 


ee 


Title IV. Crimes Against Public Health 


aes 


Infringement of the Rules of Controlling Epidemics 


Section 284 


(1) The person who infringes the rules of quarantine, 
epidemiological supervision or control ordered for preventing 
the importation or dissemination of an infectious disease subject 
to quarantine obligation commits a misdemeanour, and shall be 
punishable with imprisonment of up to one year, labour in the 
public interest, or fine. 


(2) The person who infringes at the time of an epidemic the 
rules ordered for segregation, epidemiological supervision or 
control commits a misdemeanour, and shall be punishable with 
imprisonment of up to one year, labour m the public interest, or 
fine. 


INDIA. The Pre-natal Diagnostic Techniques (Regulation and 
Prevention of Misuse) Act, 1994 (Act No. 57 of 1994), 20 
September 1994. (Gazette of India, Extraordinary, Part II, 
Section I, 20 September 1994, as reproduced in Current Indian 
Statutes, Part 1, 1995, pp. 42-54.) 


Indian Parliament Act No. 57 of 1994 


An Act to provide for the regulation of the pre-natal diagnostic 
techniques for the purpose of detecting genetic or metabolic 
disorders or chromosomal abnormalities or certmin congenital 
malformations or sex-linked disorders and for the prevention of 
the misuse of such techniques for the purpose of pre-natal sex 
determination leading to female foeticide; and for matters 
connected therewith or incidental thereto. 


Be it enacted by Parliament in the Forty-fifth Year of the 
Republic of India as follows: — 


Chapter L Preliminary 


1. Short title and commencement. (1) This Act may be 
called the Pre-natal Diagnostic Techniques (Regulation and 
Prevention of Misuse) Act, 1994. 


(2) It shall extend to the whole of India except the State of 
Jammu and Kashmir. 


(3) It shall come into force on such date as the Central 
Government may, by notification in the Official Gazette, 
appoint. 
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Statement of Objects and Reasons. It is proposed to prohibit 
pre-natal diagnostic techniques for determination of [the] sex of 
the foetus leading to female foeticide. Such abuse of techniques 
is discriminatory against the female sex and affects the dignitv 
and status of women. A legislation is required to regulate the 
use of such techniques and to provide deterrent punishment to 
stop such inhuman act. 


2. The Act, inter alia, provides for, — 


OQ prohibition of the misuse of pre-natal diagnostic techniques 
for determination of sex of foetus, leading to female foeticide; 


(ii) prohibition of advertisement of pre-natal diagnostic 
techniques for detection or determination of sex, 


(iii) permission and regulation of the use of pre-natal diagnostic 
techniques for the purpose of detection of specific genetic 
abnormalities or disorders, 


(iv) permitting the use of such techniques only under certain 
conditions by the registered institutions, and 


(v) punishment for violation of the provisions of the proposed 
legialeti 


3. Definition. In this Act, unless the context otherwise 
requires, — 


(a) "Appropriate Authority” means the Appropriate Authority 
appointed under Section 17; 


(b) "Board" means the Central Supervisory Board constituted 
under Section 7; 


(c) "Genetic Counselling Centre" means an institute, hospital, 
nursing bome or any place, by whatever name called, which 
provides for genetic counselling to patients; 


(d) "Genetic Clinic" means a clinic, institute, hospital, nursing 
home or any place, by whatever name called, which is used for 
conducting pre-natal diagnostic procedures; 


(e) "Genetic Laboratory” means a laboratory and includes a 
place where facilities are provided for conducting analysis or 
tests of samples received from Genetic Clinic for pre-natal 
t ; 


(f) "Gynaecologist" means a person who possesses a post- 
graduate qualification in gynaecology and obstetrics; 


(g) "Medical geneticist" means a person who possesses a 
degree or diploma or certificate in medical genetics in the field 
of pre-natal diagnostic techniques or has experience of not less 
than two years in such field after obtaining, — 


(i) any one of the medical qualifications recognised under the 
Indian Medical Council Act, 1956 (102 of 1956y, or 
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(ii) a post-graduate degree in biological sciences, 


(h) “paediatrician” means a person who possesses a pcst- 
graduate qualification in paediatrics, 


(1) "pre-natal diagnostic procedures" means all gynaecolog-cal 
chorionic villi, blood or any tissue of a pregnant woman... 
being sent to a Genetic Laboratory or Genetic Clinic far 
(j) “pre-natal diagnostic techniques" includes all pre-natal 
diagnostic procedures and pre-natal diagnostic tests, 

(k) “pre-natal diagnostic tests" means ultrasonography or ary 
test or analysis of amniotic fluid, chorionic villi, blood or ary 
tissue of a pregnant woman conducted to detect genetic or 
metabolic disorders or chromosomal abnormalities or congenital 
anomalies or hsemoglobinopathies or sex-linked disease; 

(1) “prescribed” means prescribed by rules made under ths 
Act, 

(m) "registered medical practitioner" means a medical 
as defined in clause (h) of Section 2 of the Indian Medical 


Council Act, 1956 (102 of 1956), and whose name has >een 
entered in a State Medical Register, 


(n) "regulations" means regulations framed by the Board vnoer 
this Act. 


Chapter IL Regulation of Pre-natal Diagnostic Techniques 


4. Regulation of pre-natal diagnostic techniques. On end 
from the commencement of this Act, — 


(1) no place including a registered Genetic Counselling Certre 
or Genetic Laboratory or Genetic Clinic shall be used or caused 

after satisfying any of the conditions specified in clause (3) 

(2) no pre-natal diagnostic techniques shall be concucted 

except for the purposes of detection of any of the following 

abnormalities, namely: 

(i) chromosomal abnormalities, 

(ii) " abolic di 

(iii) haemoglobmopathies, 

(iv) sex-linked genetic diseases, 

(v) congenital anomalies, 


(vi) any other abnormalities or diseases as may be specified by 
the Supervisory Board; 
(3) no pre-natal diagnostic techniques shall be used or 


conducted unless the persan qualified to do so is satisfied that 
any of the following conditions are fulfilled, namely: 


(i) age of the pregnant woman is above thirty-five years, 


(ii) the pregnant woman has undergone two or more 
spontaneous abortions or foetal loss; 


(ii) the pregnant woman had been exposed to potentially 
treatogenic agents such as drugs, radiation, infection or 
chemicals; 


(iv) the pregnant woman has a family history of mental 
retardation or physical deformities such as spasticity or any 
other genetic disease; 


(v) any other condition as may be specified by the Central 
Supervisory Board. 

(4) no person, being a relative or the husband of the pregnant 
woman, shall seek or encourage the conduct of any pre-natal 
diagnostic techniques on her except for the purpose specified in 
clause (2) 


5. Written consent of pregnant woman and prohibition of 
communicating the sex of foetus. 


(1) No person referred to m clause (2) of Section 3 shall 
conduct the pre-natal diagnostic procedures unless — 


(a) he has explained all known side and after effects of such 
procedures to the pregnant woman concerned; 


(b) he bas obtamed in the prescribed form her written consent 
to undergo such procedures in the language which she 
understands; and 


(c) a copy of her written consent obtained under clause (b) is 
given to the pregnant woman. 


ee ee 
shall communicate to the pregnant woman concerned or her 


relatives the sex of the foetus by words, signs or in any other 
manner. 


6. Determination of sex prohibited. On and from the 
commencement of this Act, — 


(a) no Genetic Counselling Centre or Genetic Laboratory or 
Genetic Clinic shall conduct or cause to be conducted in its 
Centre, Laboratory or Clinic, pre-natal diagnostic techniques 
including ultrasonography for the purpose of determining the sex 
of a foetus, 


r 
"AC 


(b) no person shall conduct or cause to be conducted any pre- 
natal diagnostic techniques including ultrasonography for the 
purposes of determining the sex of a foetus. 

Chapter IV. Central Supervisory Board 


7. Constitution of Central Supervisory Board. (1) The 
Central Government shall constitute a Board to be known as the 
Central Supervisory Board to exercise the powers and perform 
the functions conferred on the Board under this Act. 


(2) The Board shall consist of — 


(a) The Minister in charge of the Ministry or Department of 
Family Welfare, who shall be the Chairman, ex officio; 


(b) the Secretary to the Government of India in charge of the 
Department of Family Welfare, who shall be the Vice- 
Chairman, ex officio; 


(c) two members to be appointed by the Central Government to 
represent the Ministries of Central Government in charge of 
Women and Child Development and of Law and Justice, ex 
officio; 


(d) the Director General of Health Services of the Central 
Government, ex officio; 


(e) ten members to be appointed by the Central Government, 
two each from amongst — 

(1) eminent medical geneticists, 

(ii) eminent gynaecologists and obstetricians, 

(iii) eminent paediatricians, 

(iv) enient oahi aciei ad 

(V) representatives of women welfare organisations, 

(f) three women Members of Parliament, of whom two shall be 


elected by the House of the People and one by the Council of 
States, 


(g) four members to be appointed by the Central Government 
by rotation to represent the States and the Union territories, two 


in the alphabetical order and two in the reverse alphabetical 
order: 


Provided that no appointment under this clause shall be made 
except on the recommendation of the State Government or, as 
the case may be, the Union territory, 


(h) an officer, not below the rank of a Joint Secretary or 
equivalent of the Central Government, in charge of Family 
Welfare, who shall be the Member-Secretary, ex officio. 
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8. Term of office of members. (1) The term of office of a 
member, other than an ex officio member, shall be, — 


(a) in case of appointment under clause (e) or clause (f) of sub- 
section (2) of Section 7, three years; and 


(b) in case of appointment under clause (g) of the said sub- 
section, one year. 


(2) If a casual vacancy occurs in the office of any other 
members, whether by reason of his death, resignation or 
inability to discharge his function owing to illness or other 
incapacity, such vacancy shall be filled by the Central 
Government or making a fresh appointment and the member so 
appointed shall hold office for the remainder of the term of 
office of the person in whose place he is so appointed. 


(3) The Vice-Chairman shall perform such functions, as may 
be assigned to him by the Chairman from time to time. 


(4) The procedure to be followed by the members in the 
discharge of their functions shall be such as may be prescribed. 


9. Meetings of the Board. (1) The Board shall meet at such 
times and place, and shall observe such rules of procedure in 
regard to the transaction of business at its meetings (including 
the quorum at such meetings as may be provided by regulations): 


Provided that the Board shall meet at least once in six months. 


(2) The Chairman and in his absence the Vice-Chairman shall 
preside at the meetings of the Board. 


(3) If for any reason the Chairman or the Vice-Chairman is 
unable to attend any meeting of the Board, any other member 
chosen by the members present at the meeting shall preside at 
the meeting. 


(4) All questions which come up before any meeting of the 
Board shall be decided by a majority of the votes of the 
members present and voting, and in the event of an equality of 
votes, the chairman, or in his absence, the person presiding, 
shall have and exercise a second or casting vote. 


(5) Members other than ex officio members shall receive such 
allowance, if any, from the Board as may be prescribed. 


10. Vacancies, etc, not to invalidate proceedings of the 
Board. No act or proceedings of the Board shall be invalid 
merely be reason of — 


(a) any vacancy in, or any defect in the constitution of, the 
; OF 


(b) any defect in the appointment of a person acting as a 
member of the Board; or 


(c) any irregularity in the procedure of the Board not affecting 
the merits of the case. 
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11 Temporary association of persons with the Board for 
particular purposes. (1) The Board may associate wita itself, 
in such manner and for such purposes as may be determmed by 
regulations, any person whose assistance or advice it mar desire 
in carrying out any of the provisions of this Act. 


(2) A person associated with it by the Board under sub-section 
(1) for any purpose shall have a right to take part in the 
discussions relevant to that purpose, but shall not have a right to 
vote at a meeting of the Board and shall not be a member “or any 


other purpose. 


12. Appointment of officers and other employees of the 
Board. (1) For the purpose of enabling it efficiertly to 
discharge its functions under this Act, the Board may, subject to 
such regulations as may be made in this behalf, appoint 
(whether on deputation or otherwise) such number of o-ficers 
and other employees as it may consider necessary: 


Provided that the appointment of such category of officers, as 
may be specified in such regulations, shall be subject -o the 


(2) Every officer or other employee appointed by the Board 
shall be subject to such conditions of service and shell be 
entitled to such remuneration as may be specified im the 
regulations. 


13. Authentication of orders and other instruments of the 
Board. All orders and decisions of the Board shal be 
authenticated by the signature of the Chairman or any >ther 
member authorised by the Board in this behalf, and all 5ther 
instruments issued by the Board shall be authenticated b~ the 
signature of the Member Secretary or any other officer oT the 
Board authorised in like manner in this behalf. 


14. Disqualifications for appointment as member. A person 
shall be disqualified for being appointed as a member if, he — 


(a) has been convicted and sentenced to imprisonment for an 
offence which, in the opinion of the Central Govermrent, 
involves moral turpitude; or 


(b) is an undischerged insolvent; or 


(c) is of unsound mind and stands so declared by a compecent 
court, or 


(d) has been removed or dismissed from the service of the 
Government or a Corporation owned of controlled by the 
Government, or 


(e) has, m the opinion of the Central Government, sich 
financial or other interest in the Board as is likely to affect 
prejudicially the discharge by him of his functions as a memter, 
or 


(f) has, in the opinion of the Central Government, been 
associated with the use or promotion of pre-natal diagnostic 
technique for determination of sex. 


15. Eligibility of member for reappointment. Subject to the 
other terms and conditions of service as may be prescribed, any 
person ceasing to be a member shall be eligible for 
reappointment as such member. 


: 16. Functions of the Board. The Board shall have the 


following functions, namely: — 
(i) to advise the Government on policy matters relating to use 
of pre-natal diagnostic techniques, 


(ii) to review implementation of the Act and the rules made 
thereunder and recommend changes in the said Act and rules to 
the Central Government; 


(iii) to create public awareness against the practice of pre-natal 
determination of sex and female foeticide; 


(iv) to lay down [a] code of conduct to be observed by persons 
working at Genetic Counselling Centres, Genetic Laboratories 
and Genetic Clinics, 


(v) any other functions as may be specified under the Act. 
Chapter V. Appropriate Authority and Advisory Committee 
17. Appropriate Authority and Advisory Committee. 


(1) The Central Government shall appoint, by notification in 
the Official Gazette, one or more Appropriate Authorities for 
each of the Union territories for the purposes of this Act. 


(2) The State Government shall appoint, by notification in the 
Official Gazette, one or more Appropriate Authorities for the 
whole or part of the State for the purposes of this Act having 
regard to the intensity of the problem of pre-natal sex 
determination leading to female foeticide. 


(3) The officers appointed as Appropriate Authorities under 
sub-section (1) or sub-section (2) shall be, — 


(a) when appointed for the whole of the State or the Union 
territory, of or above the rank of the Joint Director of Health and 
Family Welfare; and 


(b) when appointed for any part of the State or the Union 
territory, of such other rank as the State Government or the 
Central Government, as the case may be, may deem fit. 


(4) The Appropriate Authority shall have the following 
functions, namely: — 


(a) to grant, suspend or cancel registration of a Genetic 
Counselling Centre, Genetic Laboratory or Genetic Clinic, 


(b) to enforce standards prescribed for the Genetic Counselling 
Centre, Genetic Laboratory and Genetic Clinic; 


(c) to investigate complaints of breach of the provisions of this 
Act or the rules made thereunder and take immediate action; and 


(d) to seek and consider the advice of the Advisory Committee, 
constituted under sub-section (5), on application for registration 
and on complaints for suspension or cancellation of registration. 


(5) The Central Government or the State Government, as the 
case may be, shall constitute an Advisory Committee for each 
Appropriate Authority to aid and advise the Appropriate 
Authority in the discharge of its functions, and shall appoint one 
, of the members of the Advisory Committee to be its Chairman. 


(6) The Advisory Committee shall consist of — 


(a) three medical experts from amongst gynaecologists, 
obstetricians, paediatricians and medical 


(b) one legal expert, 


(c) one officer to represent the department dealing with 
information and publicity of the State Government or the Union 
territory, as the case may be, 


(d) three eminent social workers of whom not less than one 
shall be from amongst representatives of women's organizations. 


(7) No person who, in the opinion of the Central Government 
or the State Government, as the case may be, has been 
associated with the use or promotion of [a] pre-natal diagnostic 
technique for determination of sex shall be appointed as a 
member of the Advisory Committee. 


(8) The Advisory Committee may meet as and when it thinks 
fit or on the request of the Appropriate Authority for 
consideration of any application for registration or any complaint 
for suspension or cancellation of registration and to give advice 
thereon: 


Provided that the period intervening between any two meetings 
shall not exceed the prescribed period. 


(9) The terms and conditions subject to which a person may be 
appointed to the Advisory Committee and the procedure to be 
followed by such Committee in the discharge of its functions 
shall be such as may be prescribed. 


Chapter VL Registration of Genetic Counselling Centres, 
Genetic Laboratories and Genetic Clinics 


18. Registration of Genetic Counselling Centres, Genetic 
Laboratories or Genetic Clinics. (1) No person shall open 
any Genetic Counselling Centre, Genetic Laboratory or Genetic 
Clinic after the commencement of this Act unless such Centre, 
Laboratory or Clmic is duly registered separately or jointly 
under this Act. 
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(2) Every application for registration under sub-section (1), 
shall be made to the Appropriate Authority in such form and in 
such manner and shall be accompanied by such fees as may be 
prescribed. 


(3) Every Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic engaged, either partly or exclusively, in 
counselling or conducting pre-natal diagnostic techniques for 
any of the purposes mentioned in section 4, immediately before 
the commencement of this Act, shall apply for registration 
within sixty days from the date of such commencement. 


(4) Subject to the provisions of section 6, every Genetic 
Counselling Centre, Genetic Laboratory or Genetic Clinic 
engaged in counselling or conducting pre-natal diagnostic 
techniques shall cease to conduct any such counselling or 
technique on the expiry of six months from the date of 
commencement of this Act unless such Centre, Laboratory or 
Clinic has applied for registration and is so registered separately 
or jointly or [until] such application is disposed of, whichever is 
earlier. 


(5) No Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic shall be registered under this Act unless the 
Appropriate Authority is satisfied that such Centre, Laboratary 
or Clinic is in a position to provide such facilities, maintain such 
equipment and standards as may be prescribed. 


19. Certificate of registration. 


(1) The Appropriate Authority shall, after holding an inquiry 
and after satisfying itself that the applicant has complied with 
all the requirements of this Act and the rules made thereunder 
and having regard to the advice of the Advisory Committee in 
this behalf, grant a certificate of registration in the prescribed 
form jomtly or separately to the Genetic Counselling Centre, 
Genetic Laboratory or Genetic Clinic, as the case may be. 


(2) If, after the inquiry and after giving an opportunity of being 
heard to the applicant and having regard to the advice of the 
Advisory Committee, the Appropriate Authority is satisfied that 
the applicant has not complied with the requirements of this Act 
or the rules, it shall, for reasons to be recorded in writing, reject 
the application for registration. 


(3) Every certificate of registration shall be renewed in such 
manner and after such period and on payment of such fees as 
may be prescribed. 


(4) The certificate of registration shall be displayed by the 
registration Genetic Counselling Centre, Genetic Laboratory ot 
Genetic Clinic in a conspicuous place at its place of business. 


20. Cancellation and suspension of registration. (1) The 
Appropriate Authority may suo motu, or on complaint, issue a 
notice to the Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic to show cause why its registration should not be 
suspended or cancelled for the reasons mentioned in the notice. 
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o If, after giving a reasonable opportunity of being heard to 
the Genetic Counselling Centre, Genetic Laboratory or Genetic 
Clinic and having regard to the advice of the Advisory 
Committee, the Appropriate Authority is satisfied that there has 
been a breach of the provisions of this Act or the rules, it may, 
without prejudice to any criminal action that it may take ruch 
Centre, Laboratory or Clinic, suspend its registration for such 
period as it may think fit or cancel its registration, as the case 
may be. 
(3) Notwithstanding anything contained in sub-sections (1) and 
(2), if the Appropriate Authority is of the opinion that ic is 
necessary or expedient so to do in the public interest, it may, for 
reasons to be recorded in writing, suspend the registration of any 
Genetic Counselling Centre, Genetic Laboratory or Genstic 
Clinic without issuing any such notice referred to in sub-section 
(1). 


21. Appeal — The Genetic Counselling Centre, Genetic 
Laboratory or Genetic Clinic may, within thirty days from the 
date of receipt of the order of suspension or cancellation of 
registration passed by the Appropriate Authority under sect.on 
20, prefer an appeal against such order to — 


(i) the Central Government, where the appeal is against -he 
order of the Central Appropriate Authority, and 


(ii) the State Government, where the appeal is against the order 
of the State Appropriate Authority, in the prescribed manner. 


Chapter VIL Offences and Penalties 


21. Prohibition of advertisement relating to pre-na:al 
determination of sex and punishment for contravention. 


(1) No person, organisation, Genetic Counselling Centre, 
Genetic Laboratory or Genetic Clinic shall issue or cause to 5e 
issued any advertisement in any manner regarding facilities of 
the pre-natal determination of sex available at such Centxe, 
Laboratory, Clinic or any other place. 


(2) No person or organisation shall publish or distribute >r 
cause to be published or distributed any advertisement in amy 
manner regarding facilities of pre-natal determination of sex 
available at any Genetic Counselling Centre, Genetic 
Laboratory, Genetic Clinic or any other place. 


(3) Any persan who contravenes the provisions of sub-secticn 
(1) of sub-section (2) shall be punishable with imprisonment fer 
a term which may extend to three years and with [a] fine which 
may extend to ten thousand rupees. 


other document and also includes any visible representation 
made by means of any light, sound, smoke or gas. 


23. Offences and penalties. (1) Any medical  geneticis-, 
geneologist, registered medical practitioner or any person who 


owns a Genetic Counselling Centre, a Genetic Laboratory or a 
Genetic Clinic or is employed in such a Centre, Laboratory or 
Clinic and renders his professional or technical services to or at 
such a Centre, Laboratory or Clinic, whether on an honorary 
basis or otherwise, and who contravenes any of the provisions of 
this Act or rules made thereunder shall be punishable with 
imprisonment for a term which may extend to three years and 
with [a] fine which may extend to ten thousand rupees and on 
any subsequent conviction with imprisonment which may extend 
to five years and with [a] fine which may extend to fifty 
thousand rupees. 


(2) The name of the registered medical practitioner who has 
been convicted by the court under sub-section (1) shall be 
reported by the Appropriate Authority to the respective State 
Medical Council for taking necessary action including the 
removal of his name from the register of the Council for a period 
of two years for the first offence and permanently for the 
subsequent offence. 


(3) Any person who seeks the aid of a Genetic Counselling 
Centre, Genetic Laboratory or Genetic Clinic or of a medical 
geneticist, gynaecologist or registered medical practitioner for 
conducting pre-natal diagnostic techniques on any pregnant 
woman (including such woman unless she was compelled to 
undergo such diagnostic techniques) for purposes other than 
those specified in clause (2) of section 4 shall be punishable 
with imprisonment for a term which may extend to three years 
and with [a] fine which may extend to ten thousand rupees and 
on any subsequent conviction with imprisonment which may 
extend to five years and with [a] fine which may extend to fifty 
thousand rupees. 


24. Presumption in the case of conduct of pre-natal 
diagnostic techniques. N anything in the Indian 
Evidence Act, 1872 (1 of 1872), the court shall presume unless 
the contrary is proved that the pregnant woman has been 
compelled by her husband or the relative to undergo pre-natal 
diagnostic technique and such person shall be liable for 
abatement of offence under sub-section (3) of Section 23 and 
shall be punishable for the offence specified under that section. 


25. Penalty for contravention of the provisions of the Act or 
rules for which no specific punishment is provided. Whoever 
contravenes any of the provisions of this Act or any rules made 
thereunder, for which no penalty has been elsewhere provided in 
this Act, shall be punishable with imprisonment for a term 
which may extend to three months or with [a] fme, which may 
extend to one thousand rupees or with both and in the case of 
continuing contravention with an additional fine which may 
extend to five hundred rupees for every day during which such 
contravention continues after conviction for the first such 
contravention. 


26. Offences by companies. (1) Where any offence 
punishable under this Act has been committed by a company, 
every person who, at the time the offence was committed was in 
Charge of, and was responsible to, the company for the conduct 
of the business of the company, as well as the company, shall be 


m 


deemed to be guilty of the offence and shall be liable to be 


Provided that nothing contained in this sub-section shall render 
any such person liable to any punishment, if he proves that the 
offence was committed without his knowledge or that he had 
exercised all due diligence to prevent the commission of such 
offence. 


(2) Notwithstanding anything contained in sub-section (1), 
where any offence punishable under this Act has been 
committed by a company and it is proved that the offence has 
been committed with the consent or connivance of, or is 
attributable to any neglect on the part of, any director, manager, 
secretary or other officer of the company, such director, 
manager, secretary or other officer shall also be deemed to be 
guilty of that offence and shall be liable to be proceeded agamst 


and punished accordingly. 
Explanation. Far the purposes of this section, — 


(a) "company" means any body corporate and includes a firm or 
other association of individuals, and 


(b) "director," in relation to a firm, means a partner in the firm 


27. Offence to be cognizable, non-bailable and non- 
compoundable. Every offence under this Act shall be 
cognizable, non-bailable and non-compoundable. 


28. Cognizance of offences. (1) No court shall take 
cognizance of an offence under this Act except on a complamt 
made by — 


(a) the Appropriate Authority concemed, or any officer author- 
ised in this behalf by the Central Government or the State Gov- 
ernment, as the case may be, or the Appropriate Authority, or 


(b) a person who has given notice of not less than thirty days in 
the manner prescribed, to the Appropriate Authority, of the 
alleged offence and of his intention to make a complaint to the 
court. 


Explanation. For the purpose of this clause, "person" includes 
a social organisation. 
(2) No court other than that of a Metropolitan Magistrate or a 


Judicial Magistrate of the first class shall try any offence 
punishable under this Act. 


(3) Where a complaint has been made under clause (b) of sub- 
section (1), the court may, on demand by such person, direct the 
Appropriate Authority to make available copies of the relevant 
records m its possession to such person. 


Chapter VIIL Miscellaneous 


29. Maintenance of records. (1) All records, charts, forms, 
reports, consent letters and all other documents required to be 
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maintained under this Act and the rules shall be preserved for a 
period of two years or for such period as may be prescribed: 


Provided that, if any criminal or other proceedings are instituted 
against any Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic, the records and all other documents of such 
Centre, Laboratory or Clinic shall be preserved [until] the final 
disposal of such proceedings. 


Q) All such records shall, at all reasonable times, be made 


30. Power to search and seize records, etc. (1) If the Ap- 
propriate Authority has reason to believe that an offence under 
this Act has been or is being committed at any Genetic 
Counselling Centre, Genetic Laboratory or Genetic Clinic, such 
Authority or any officer authorised thereof in this behalf may, 
subject to such rules as may be prescribed, enter and search at 
all reasonable times with such assistance, if any, as such 
authority or officer considers necessary, such Genetic 
Counselling Centre, Genetic Laboratory or Genetic Clinic and 
examine any record, register, document, book, pamphlet, 
advertisement or anv other material object found therein and 
seize the same if such Authority or officer has reason to believe 
that it may furnish evidence of the commission of an offence 
punishable under this Act. 


(2) The provisions of the Code of Criminal Procedure, 1973 (2 
of 1974), relating to searches and serzures shall, so far as may 
be, apply to every search or seizure made under this Act. 


31. Protection of actien taken in good faith. No suit, 
prosecution or other legal proceeding shall lie against the 
Central or the State Government or the Appropriate Authority or 
any officer authorised by the Central or State Government, or by 
the Authority for anything which is in good faith done or 
intended to be done in pursuance of the provisions of this Act. 


32. Power to make rales. (1) The Central Government may 
make rules for carrying out the provisions of this Act. 


(2) In particular and without prejudice, to the generality of the 
foregoing power, such rules may provide for — 


(i) the mmimum qualifications for persons employed at a 
registered Genetic Counselling Centre, Genetic Laboratory or 
Genetic Clinic under clause (1) of Section 3; 


(ii) the form in which consent of a pregnant woman has to be 

obtained under Section 5; 

(iii) the procedure to be followed by the members of the Central 
isory Board in the discharge of their functions under sub- 

section (4) of section 8; 


(iv) allowances for members other than ex officio members 
admissible under sub-section (5) of section 8; 
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(v) the period intervening between any two meetings o7 the 
Advisory Committee under the proviso to sub-section (8) of 
section 17; 


(vi) the terms and conditions subject to which a person mzy be 
appointed to the Advisory Committee and the procedure to be 
followed by such Committee under sub-section (9) of sect on 17; 


(vii) the form and manner in which an application shall b» made 
for registration and the fee payable thereof under sub-section (2) 
of section 18; 


(viii) the facilities to be provided, equipment and other 
standards to be maintained by the Genetic Counselling Ceatre, 
Genetic Laboratory or Genetic Clinic under sub-section (5) of 
section 18; 


(ix) the form in which a certificate of registration shal’ be 
issued under sub-sectian (3) of section 18; 


(x) the manner in which and the period after which a cerifcate 
of registration shall be renewed and the fee payable for such 
renewal under sub-section (3) of section 19; 


(xi) the manner in which an appeal may be preferred under 
section 21; 


(xii) the period up to which records, charts etc., shill be 
preserved under sub-section (1) of section 29; 


(xiii) the manner in which the seizure of documents, reccrds, 
objects etc., shall be made and the manner in which seizvre list 
shall be prepared and delivered to the person from whose 
custody such documents, records or objects were seized under 
sub-section (1) of section 30; 


(xiv) any other matter that is required to be, or may be 
prescribed. 


33. Power to make regulations. The Board may, with the 
previous sanction of the Central Government, by notifica&on in 
the Official Gazette, make regulations not inconsistent wath. the 
provisions of this Act and the rules made thereunder to proride 
for — 


(a) the time and place of the meetings of the Board ard the 
procedure to be followed for the transaction of business a- such 
meetings and the number of members which shall form the 
quorum under sub-section (1) of section 9; 


(b) the manner in which a person may be 

associated with the Board under sub-section (1) of section | 1: 
(c) the method of appointment, the conditions of service and 
the scales of pay and allowances of the officer and other 
employees of the Board appointed under section 12; 


(d) generally for the efficient conduct of the affairs cf the 
Board. 


34. Rules and regulations to be laid before Parliament. 
Every rule and every regulation made under this Act shall be 
laid, as soon as may be after it is made, before each House of 
Parliament, while it is in session, for a total period of thirty days 
which may be comprised in onc session or in two or more 
successive sessions, and if before the expiry of the session 
immediately following the session or the successive sessions 
aforesaid, both the Houses agree in making any modification in 
the rule or regulation or both the Houses agree that the rule or 
regulation should not be made, the rule or regulation shall 
thereafter have effect only in such modified form or be of no 
effect, as the case may be; so, however, that any such 
modification or annulment shall be without prejudice to the 
validity of anything previously done under that rule or 
regulation. 


IRELAND. Regulation of Information (Services outside the 
State for Termination of Pregnancies) Act, 1995 (Act No. 5 of 
1995), 12 May 1995. (Irish Current Law Statutes Annotated, 
February 1996, pp. 5-[1H[11].) 


Interpretation 

1. (1) In this Act, save where the context otherwise requires 
"Act information" shall be construed in accordance with section 
2 


"body" means a body corporate or an unincorporated body of 
persons, 

"person to whom section 5 applies" means a person who engages 
in, or holds himself, herself or itself out as engaging in, the 
activity of giving information, advice or counselling to 
individual members of the public in relation to pregnancy, 


"termination of pregnancies" means intentional procurement of 
miscarriages of women who are pregnant, 


"woman" means a female person. 
(2) In this Act (other than subsection (1)) a reference to — 
(a) a person to whom section 5 applies, 

(b) a person to whom Act information relates, or 


(c) a person who provides service outside the State for the 
termination of pregnancies, 

includes a reference to an employee or agent of, or a person 
who, though not such an employee or agent, is acting in concert 
or by arrangement with, such a person. 


(3) In this Act — 


(a) a reference to a section is a reference to a section of this 
Act, unless it is indicated that reference to some other enactment 
js intended, 


(b) areference to a subsection, paragraph or subparagraph is a 
reference to a subsection, paragraph or subparagraph of the 
provision in which the reference occurs unless it is indicated 
that reference to some other provision is mtended, 

(c) a reference to any enactment shall be construed as a 
reference to that enactment as amended, adapted or extended by 
or under any subsequent enactment. 

"Act information" 

2. This Act applies to information that — 

(a) is likely to be required by a woman for the purpose of 
availing herself of services provided outside the State for the 
termination of pregnancies, and 

(b) relates to such services or to persons who provide them, 
and information to which this Act applies is referred to in this 
Act as "Act information." 


Conditions governing the giving of Act information at 
meetings or in certain publications 


3. (1) (a) Subject to paragraph (b), it shall not be lawful to 
publish or procure the publication of Act information — 


(i) orally at a meeting to which the public have access whether 
upon payment or free of charge, 


(ii) in a book, newspaper, journal, magazine, leaflet or 
pamphlet, or any other document, 


(iii) in a film or a recording (whether of sound or images or 
both), 


(iv) by means of radio or television, or 

(v) by any other means to the public, 

unless — 

(D if the information relates to services provided in a 
particular place or to persons providing them in a particular 
place — 

(A) the information relates only to services which are lawfully 
available in that place and to persons who, in providing them, 
are acting lawfully in that place, and 


(B) the information and the method and manner of its 
publication are in compliance with the law of that place, 


and 
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(I the information is truthful and objective and does not 
advocate or promote, and is not accompanied by an advocacy or 
ion of, the termination of ; 


(b) Paragraph (a) does not apply to publication, or the 
procuring of publication, to which section 4 applies. 


(2) It shall not be lawful to sell or offer or distribute for sale or 
invite offers to buy, or distribute free of charge, anything in 
which Act information is published in contravention of 
subsection (1). 


(3) It shall not be lawful to show or play a film or a recording 
(whether of sound or images or both) in relation to which there 
is a contravention of subsection (1) at a place to which the 
public have access whether upon payment or free of charge. 


Prohibition of display of certain public notices, or 
distribution of unsolicited publications, containing Act 
Information 


4. It shall not be lawful — 


(a) to display a notice (including an advertisement) containing 
Act information in or at & place to which the public have access 
whether upon payment or free of charge, or 


(b) to distribute without solicitation by the recipients a book, 
newspaper, journal, magazine, leaflet or pamphlet, or any other 
document, or a film or a recording (whether of sound or images 
or both), containing Act information. 


Conditions governing the giving of certain information, 
advice and counselling to certain individual women 


5, Where a person to whom section 5 applies is requested, by 
or on behalf of an individual woman who indicates or on whose 
behalf if it is indicated that she is or may be pregnant, to give 
information, advice or counselling in relation to her particular 
circumstances having regard to the fact that it is indicated by her 
or on her behalf that she is or may be pregnant — 


(a) it shall not be lawful for the person or the employer or 
principal of the person to advocate or promote the termination of 
pregnancy to the woman or to any person on her behalf. 


(b) it shall not be lawful for the person or the employer or 
principal of the person to give Act information to the woman or 
to any person on her behalf unless — 


(i) the information and the method and manner of its 
publication are in compliance with subparagraphs (1) and (1I) of 
section 3(1)(a) and the information is given m a form and 
manner which do not advocate or promote the termination of 
pregnancy, 


(ii) at the same time, information (other than Act information), 
counselling and advice are given directly to the woman in 
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relation to all the courses of action that are open to her in 
relation to her particular circumstances aforesaid, and 


(iii) the information, counselling and advice referred o in 
subparagraph (ii) are truthful and objective, fully inform the 
woman of all the courses of action that are open to her in 
relation to her particular circumstances aforesaid and de not 
advocate or promote, and are not accompanied by any advocacy 
or promotion of, the termination of pregnancy. 


Further conditions governing the giving of Act informafion 
to certain individual women 


6. It shall not be lawful for a person to whom section 5 appies 
to give Act information to an individual woman or to any person 
on her behalf in the circumstances referred to in the part of 
section 5 preceding paragraph (a) thereof unless — 


(a) neither the person to whom section 5 applies nor the 
employer or principal of the person provides services outsid2 the 
State for the termination of pregnancies or has an interest, cirect 
or indirect, in any body which provides such services. 


(b) if the person to whom section 5 applies or the employs or 
principal of the person is a body, no person to whom the Act 
information relates has an interest, direct or indirect, in the 5ody 
or bodies, as the case may be, and 


(c) if the person to whom section 5 applies or the employer or 
principal of the person is a body and a person to whom the Act 
information relates is a body, no person who has an interest, 
direct or indirect, in the last-mentioned body or in another 5cdy 
which provides services outside the State for the terminaticn of 
pregnancies has, at the same time, an interest, direct or indirect, 
in the first-mentioned body or bodies, as the case may be. 


Prohibition on receipt of certain financial or other benzfats 
or advantages 


7. (1) It shall not be lawful for a person to whom sectíor 5 
applies or the employer or principal of the person or (if the 
person is a body) any person who has an interest, direct or 
indirect, in the body to obtain, directly or indirectly, my 
financial or other benefit or advantage, whether by way of 
voluntary donation or otherwise, from any person who prowces 
services outside the State for the termination of pregnancies or 
(if the last-mentioned person is a body) any person who has an 
interest, direct or indirect, in the body. 


(2) It shall nat be lawful for a person to whom section 5 apples 
and to whom a request specified in that section has been made 
or the employer or principal of the person or (if the person i: a 
body) any person who has an interest, direct or indirect, im the 
body to obtain, directly or indirectly, from the woman concemed 
or any other person a special financial or other benefi- or 
advantage (whether separately or together with any other benefit 
or advantage) in respect of — 


(a) the giving cf Act information by the person to the woman or 
to any person on her behalf, or 


(b) the availing by the woman of a service provided outside the 
State for the termination of pregnancies. 


(3) In subsection (2) "special fmancial or other benefit or 
advantage," in relation to a person, means a financial or other 
benefit or advantage different in kind or larger in amount, size 
or quantity than that that would be obtainable by the person in 
respect of information, advice or counselling in relation to 
pregnancy given by the person to the woman concemed if -- 


(a) itdid not include Act information, and 


(b) the woman did not avail of a service provided outside the 
State for the termination of pregnancies, 


but does not include any financial or other benefit or advantage 
obtained by the person from another person (not being a person 
providing a service outside the State for the termination of 
pregnancies) in respect of treatment, information, advice or 
counselling given by the first-mentioned person to or for the 
woman subsequent to and consequent upon the termination of 
the pregnancy of the woman. 


Prohibition on making of certain arrangements 


8. (1) It shall not be lawful for a person to whom section 5 
applies or the employer or principal of the person to make an 
appointment or any other arrangement for or on behalf of a 
woman with a person who provides services outside the State for 
the termination of pregnancies. 


(2) Nothing in subsection (1) shall be construed as prohibiting 
the giving to a woman by a person to whom section 5 applies or 
the employer or principal of the person of any medical, surgical, 
clinical, social or other like records or notes relating to the 
women in the possession of the person or the employer or 
principal of the person or a copy or copies thereof in written 
form. 


Search and seizure 


9. (1) If a judge of the District Court is satisfied on the 
sworn information of a member of the Garda Siochana not below 
the rank of superintendent that there are reasonable grounds for 


suspecting that — 


(a) an offence under section 10 has been or is being committed 
is on or at those premises or that place; 


the judge may issue a warrant under his or her hand authorising 
any member of the Garda Síochána, and any such member 
accompanying that member, at any time or times withm one 
month from the date of the issue of the warrant, on production 1f 
so requested of the warrant, to enter, if need be by force, and 
search the premises or other place specified in the warrant and — 


(i) to seize anything found there (other than medical, surgical, 
clinical, social or other like records or notes, or copies thereof) 
that such member or accompanying member believes on 
reasonable grounds may be required to be used in evidence in 
any proceedings for an offence under section 10, and 


(ii) to require any person found there to give such member or 
accompanying member his or her name and address. 


(2) It shall not be lawful — 


(a) for a person to obstruct or interfere with a member of the 
Garda Síochána acting under the authority of a warrant under 
this section, 


(b) for a person who is found on or at a premises or place 
specified in such a warrant by a member of the Garda Síochána 
acting as aforesaid to fail or refuse to give the member his or her 
name and address when required by the member to do so or to 
give him or her a name or address that is false or misleading. 


Offences 


10. (1) A person who contravenes section 3, 4, 5, 6, 7, 8or 9 
shall be guilty of an offence and shall be liable, on summary 
conviction, to a fme not exceeding £1,500. 


(2) A prosecution for an offence under this section may be 
brought only by or with the consent of the Director of Public 
Prosecutions. 


Offences by bodies corporate 


11. (1) Where an offence under this Act has been committed 
by a body corporate and is proved to have been committed with 
the consent or connivance of or to be attributable to any neglect 
on the part of a person being a director, manager, secretary or 
other officer of the body corporate, of a person who was 
purporting to act in any such capacity, that person as well as the 
body corporate shall be guilty of an offence and be liable to be 
proceeded against the punished as if he or she were guilty of the 
first-mentioned offence. 


(2) Where the affairs of a body corporate are managed by its 
members, subsection (1) shall apply in relation to the acts and 
defaults of a member m connection with his functions of 
management as if he or she were a director or manager of the 
body corporate. 


Forfeiture 


12. (1) If a person is convicted of an offence under section 10 
consisting of a contravention of section 3 or 4, the court may 
order to be forfeited and either destroyed or otherwise disposed 
of in such manner as the court may determine anything in which 
Act information is published that is shown to the satisfaction of 
the court to have been employed in the commission of the 
offence. 
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(2) A court shall not order a thing to be forfeited under this 
section in a case where a person claiming to be the owner of it 
or otherwise interested m it applies to be heard by the court, 
unless the opportunity has been given to the person to show 
cause why the order should not be made. 


(3) An order under this section shall not take effect until the 
ordinary time for instituting an appeal against the order or the 
conviction concerned has expired or, where such an appeal is 
instituted, until it or any further appeal is finally decided or 
abandoned or the ordinary time for instituting any further appeal 
has expired. 


Conscientious objections 


13. Nothing in this Act shall be construed as obliging any 
person to give Act information. 


Amendment of Indecent Advertisements Act, 1889, and 
Censorship of Publications Acts, 1929 to 1967 


14. The Indecent . Advertisements Act, 1889, and the 


Censorship of Publications Acts, 1929 to 1967, are hereby 
amended as follows: 


(a) sections 3 and 4 of the Indecent Advertisements Act, 1889, 
shall not apply to printed or written matter referred to in those 
sections. 


(b) subsection (1) of sectio» 16 of the Censorship of 
Publications Act, 1929, shall not apply to a book or periodical 
publication referred to in that subsection, and 


(c) section 7 of the Censorship of Publications Act, 1946, shall 
not apply to a book referred to in that section and section 9 of 
that Act shall not apply to a periodical publication, 
advertisement or notice referred to in that section, 


in so far, but only in so far, as Act information is published in 
the printed or written matter, book or periodical 

advertisement or notice or in a book or publication to which the 
printed or written matter, advertisement or notice relates and the 
information and the method and manner of its publication are in 


PORTUGAL. Decree-Law No. 48/95 of 15 March 1995 
approving the Penal Code. (Didrio da Repüblica, Series 1-A, 
No. 63, 15 March 1995, pp. 1350-1416.) 

Book IL Special Part 

Title L Crimes against persons 


Chapter L Crimes against life 
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Article 135. Incitement to or assistance in the commission of 
suicide 


l. Whoever incites another person to commit suicide or 
provides any assistance to this end shall be punished with up to 
three years’ imprisonment if the suicide is attempted or carried 
out. 

2. If the person who is incited or given assistance is under 
sixteen years old or has, for any reason, appreciably diminished 
capacity to make evaluations or decisions, the perpetrator shall 
be punished with one to five years’ imprisonment. 


Article 136. Infanticide 


A mother who kills her child during or immediately after 
childbirth under disturbed mental conditions  (influéncia 
perturbadora) shall be punished with one to five years’ 
Saber 


© è+ 


Chapter IL Crimes against intrauterine life 
Article 140. Abortion 


1. Whoever, by any means, and without her consent, causes a 
pregnant woman's abortion shall be punished with two to eight 
years’ imprisonment. 


2. Whoever, by any means, and with her consent, causes a 
pregnant woman's abortion, shall be punished with up to three 
years’ imprisonment. 


3. A pregnant woman who gives her consent to the 
performance of an abortion by a third party or who, by her own 
act, or with that of another person, causes her own abortion shall 
be punished with up to three years’ imprisonment. 


Article 141. Aggravated abortion 


1. When the abortion or the use of any means towards this end 
results m the death of the pregnant woman or in serious injury to 
her physical integrity, the maximum penalty applied to the 
person who causes her abortion shall be increased by ane third. 


2. E 
who is habitually dedicated to the practice of abortion 
punishable under the provisions of numbers 1 or 2 of the 
preceding Article or who carries out abortions for profit. 


Article 142. Interruption of pregnancy that is not punishable 
1. An interruption of pregnancy carried out by a physician, or 


under his or her direction, in an official or officially recognized 
health institution with the consent of the pregnant woman shall 


not be punished when, according to the state of medical 
knowledge or experience: 


a) it constitutes the only means of eliminating a risk of death 
ee 
mental health of the pregnant woman; 


b) It is shown to be indicated to prevent a risk of death or of 
serious and lasting injury to the body or physical or mental 
health of the pregnant woman and the procedure is carried out 
within the first twelve weeks of pregnancy, ` 


c) There are reliable reasons for anticipating that the unborn 
child will suffer from a serious and incurable disease or 
malformation and the procedure is carried out within the first 16 
weeks of pregnancy, 


d) There are significant indications that the pregnancy was the 
result of a crime against sexual liberty and self-determination 
and the procedure is carried out within the first twelve weeks of 
pregnancy. 


2. The confirmation of the circumstances that render the 
interruption of pregnancy not punishable shall be attested in a 
medical certificate, written and signed before the intervention by 
a physician different from the one carrying out the interruption 
or under whose direction it is carried out. 


3. Consent shall be given: 


a) In a document signed by the pregnant woman, or on her 
behalf, at least three days before the date of the interruption, 
whenever possible, ar 


b) In the case of a pregnant woman who is under sixteen years 


old or mentally incapable, by her legal representative, by an 
ascendant or descendant, or, when these are lacking, by any 


collateral relatives, in that respective order, according to the 
circumstances. 

4. fitis not possible to obtain consent under the provisions of 
the preceding number and the performance of the interruption of 
pregnancy assumes an urgency, the physician shall make a 
decision in all conscience about the situation, asking for the 
opinion of one or more other physicians, whenever possible. 


Chapter IIL Crimes against physical integrity 
Article 143. Common offenses against physical integrity 


l. Whoever injures the body or health of another person shall 
be punished with up to three years’ imprisonment or a fine. 


2. Criminal proceedings are dependent on a complaint. 
3. The tribunal may dispense with the penalty when: 


a) There have been reciprocal injuries, and it has not been 
proven which of the combatants first attacked the other, or 


b) The perpetrator acted only in retaliation (retorsao) against 
the attacker. 


Article 144. Serious offenses against physical integrity 


Whoever injures the body or health of another person so as to do 
the following: 


a) Deprive that person of an important organ or member, or 
disfigure him or her seriously and permanently, 


b) Seriously deprive him or her of, or affect, his or her ability 
to work, intellectual or procreative capacities, or ability to use 
the body, senses, or speech; 


c) Cause a particularly painful or permanent disease or a 
serious incurable mental anomaly, or 


d) Endanger his or her life; 
shall be punished with two to ten years’ imprisonment 
< +t 


Article 150. Medical-surgical interventions and treatments 


Interventions and the treatments that, depending on the level of 
medical knowledge and experience, are shown to be indicated 
and are carried out in accordance with leges artis by a physician 
or another person legally authorized to do so, for the purpose of 
preventing, diagnosing, overcoming, or diminishing disease, 
suffering, bodily injuries or difficulties (fadigas), or mental 
disturbances shall not be considered offenses to physical 


integrity. 


ao 


Article 152. Mistreatment or overburdening (sobrecarga) of 
minors, incapable persons, or spouses 


I. Whoever has under his or her care or custody (guarda), has 
responsibility for the direction or education of, or has as a 
subordinate in a labour relation, a minor, incapable person, or 
person of diminished capacity by reason of age, disease, or 
physical or mental deficiency and: 


a) Subjects this person to physical or mental mistreatment or 
treats him or her with cruelty, 


b) Employs him or her in dangerous, inhumane, or prohibited 
activities, or 


C) Overburdens him or ber with excessive work, 


Shall be punished with one to five years’ imprisonment, if the 
act is not punishable under Article 144. 
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2. The same penalty shall be applied to whoever subjects his 
or her spouse, or person with whom he or she lives in conditions 
analogous to that of spouses, to physical or mental mistreatment. 


Criminal proceedings are dependent on a complaint. 
3. Ifthe acts provided for in the preceding numbers result in: 


a) Serious injury to physical integrity, the perpetrator shall be 
punished with two to eight years’ imprisonment, 


b) Death, the perpetrator shall be punished with three to ten 
years’ imprisonment. 


Chapter IV. Crimes against personal liberty 
Article 153. Threats 
l. Whoever threatens to commit a crime against life, physical 
integrity, personal liberty, sexual liberty and self-determination, 
or valuable assets against another person, in such a way as to 
cause fear or anxiety or endanger his or her freedom of self- 
determination shall be punished with up to one year's impri- 
sonment or a fine of up to 120 days. 
2. If the threats relate to a crime punishable with more than 
three years’ imprisonment, the perpetrator shall be punished 
with up to two years’ imprisonment or a fine of up to 240 days. 
3. Criminal proceedings are dependent on a complaint. 

+ e e 


Article 160. Kidnapping 


1. Whoever, through violence, threats, or deceit, kidnaps 
another person for the purpose of 


a) Subjecting the victim to extortion; 


b) Committing a crime against the sexual liberty or self- 
determination of the victim; 


c) Obtaining ransom or a reward; 


d) Forcing a public authority or a third party to carry out or 
refrain from carrying out an act or allow an activity, 


shall be punished with two to eight years’ imprisonment. 


sai a. 


3. If the person kidnapped is under sixteen years old or 
incapable of defending him or herself or putting up resistance, 
the minimum and maximum penalties provided for in the 
preceding numbers shall be increased by one third. 


ean 
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Chapter V. Crimes against sexual liberty and self 


determination - 
Section L Crimes against sexual liberty 
Article 163. Sexual Coercion 


Whoever, through violence or serious threats, or after heving 
rendered another person for this purpose unconscious or urable 
to resist, compels that person to submit to or perform a 
conspicuous (de relevo) sexual act with htm or her or ancther 
person shall be punished with one to eight years’ imprisonment. 


Article 164. Rape 


1. Whoever, through violent means or serious threats, or efter 
having rendered her unconscious or unable to resist for the 
purpose of having sexual intercourse with her, has sezual 
intercourse with a woman or, through the same means, compels 
her to have sexual intercourse with a third party, shall be 
punished with three to ten years’ imprisonment. 


2. Whoever, under the conditions provided for ir the 
preceding number, has anal intercourse with another persor or 
compels another person to have anal intercourse with a third 
party shall be punished with the same penalty. 


Article 165. Sexual abuse of a person incapable of resisting 


l. Whoever performs a conspicuous sexual act with a person 
who is unconscious or, for another reason, incapable of resstng 
by taking advantage of this state or incapacity shall be pun:sled 
with aix months’ to eight years’ imprisonment. 


2. Whoever, under the conditions provided for in the 
preceding number, performs sexual or anal intercourse w-th 
another person shall be punished with two to ten yeacs’ 
ae 


xe 


Article 167. Sexual deceit (fraude) 


Whoever, taking advantage by deceit, of an error concerning has 
or her personal identity, performs sexual intercourse, anal 
intercourse, or a conspicuous sexual act with another perscn 
shall be punished with up to two years’ imprisonment. 


Article 168. Non-consensual artificial procreation 

Whoever performs an act of artificial procreation on a woman 
without her consent shall be punished with one to eight years’ 
ES: L 

Article 169. Traffic in persons 


Whoever, through violence, serious threats, trickery, or a 
deceitful act, induces another person to practice prostitution or 
conspicuous sexual acts in a foreign county, exploiting his or aer 


state of abandonment or necessity, shall be punished with two to 
Article 170. Pimping 


l. Whoever, professionally or for profit, promotes, 
encourages, or facilitates the practice of prostitution by another 
person or the practice of conspicuous sexual acts, exploiting a 
state of abandonment or economic necessity, shall be punished 
with six months’ to five years’ imprisonment. 


2. Ifthe perpetrator uses violence, serious threats, trickery, or 
a deceitful act or takes advantage of the mental incapacity of the 
victim, he or she shall be punished with one to cight years’ 
age 

Article 171. Exhibitionism 


Whoever harasses another person, performing in his or her 
presence acts of exhibitionism, shall be punished with up to one 
year’s imprisonment or a fine of up to 120 days. 


Section IL Crimes against sexual self-determination 
Article 172. Sexual abuse of children 


1. Whoever performs a conspicuous sexual act with or upon a 
person under fourteen years old or induces that person to 
perform such an act with him or her or with another person shall 
be punished with one to eight years’ imprisonment. 

2. ]f the perpetrator has sexual or anal intercourse with a 
person under fourteen years old, he or she shall be punished 
with three to ten years’ imprisonment. 


3. Whoever: 


a) Performs an act of exhibitionism in the presence of a 
person under fourteen years old; or 


b) Influences a person under fourteen years old by means of 
obscene conversation or pornographic writings, performances, or 
objects or utilizes him or her in pornographic photographs, 
films, or recordings; 

shall be punished with up to three years’ imprisonment. 


4. Whoever performs the acts described in the 
number for profit shall be punished with six months’ to five 


years’ imprisonment. 
Article 173. Sexual abuse of adolescents and dependents 


l. Whoever performs or induces the performance of the acts 
described in numbers 1 or 2 of Article 172 with respect to: 


a) A minor between fourteen and sixteen years old who has 
been entrusted to him or her for education or assistance, or 


b) A minor between sixteen and eighteen years old who has 
been entrusted to him or her for education or assistance, abusing 
the function that he or she carries out or the position that he or 
she holds; 


shall be punished with one to eight years’ imprisonment. 


2. Whoever performs an act described in number 3 of Article 
172 with respect to a minor covered by the preceding number of 
this Article and in the conditions described there shall be 
punished with up to one year's imprisonment. 


3. Whoever performs or induces the performance of the acts 
described in the preceding number for profit shall be punished 
with up to three years” imprisonment. 


Article 174. Statutory rape 


Whoever has sexual intercourse with a minor between fourteen 
and sixteen years old, abusing his or her inexperience, shall be 
punished with up to two years’ imprisonment or á fme of up to 
240 days. 


Article 175. Homosexual acts with minors 


Whoever, being an adult, performs conspicuous homosexual acts 
with a minor between fourteen and sixteen years old, or induces 
the minor to perform these acts with another person, shall be 
punished with up to two years’ imprisonment or a fine of up to 
240 days. 


Article 176. Pimping in relation to minors 


1. Whoever promotes, encourages, or facilitates the practice of 
prostitution by a minor between fourteen and sixteen years old 
or the minor’s performance of conspicuous sexual acts shall be 


punished with six months’ to five years’ imprisonment. 


2. Ifthe perpetrator use violence, serious threats, trickery, or a 
deceitful act, acts as a professional or for profit, or takes 
advantage of the mental incapacity of the victim, or the victim is 
under fourteen years old, he or she shall be punished with two to 
ten years’ imprisonment. 


Section IIL Common provisions 


Article 177. Aggravated penalties 


l. The minimum and maximum penalties provided for in 
Articles 163 to 165 and 167 to 176 shall be increased by one 
third, if the victim: 


a) Is an ascendant or descendant, adopter, adoptee, blood 
relative, or relation by marriage to the second degree of the 
perpetrator or is under his guardianship (tutela o curatelay, or 


b) Is in a dependent hierarchical, economic, or labour 
relationship with the perpetrator and the crime was committed 
by taking advantage of this relationship. 
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2. The minimum and maximum penalties provided for in 
Articles 163 to 167 and 172 to 175 shall be increased by one 
third if the perpetrator is a carrier of a sexually transmissible 
disease, designated as a venereal or syphilitic disease. 
3. The minimum and maximum penalties provided for in 
Articles 163 to 168 and 172 to 175 shall be increased by one 
half if the behaviour described results m the pregnancy, suicide, 
or death of the victim, serious injury to his or her physical 
integrity, or the transmission of the AIDS virus to him or her. 
4. The minimum and maximum penalties provided for in 
Articles 163, 164, 168, and 169 shall be increased by one third 
if the victim is under fourteen years old. 

=e & 
Article 178. Complaint 
1. Criminal for the crimes provided for in 
Articles 163 to 165, 167, 168, and 171 to 175 are dependent on 
a complaint, except when the suicide or death of the victim 
results from any of them. 
2. Inthe cases provided for in the preceding number, when the 
victim is under twelve years old, the Public Prosecutor may 
initiate proceedings if special reasons m the public interest so 
demand. 
Article 179. Deprivation of parental authority 
Whoever is convicted of a crime provided for in Articles 163 to 
176 may, depending on the factual seriousness of the act and its 
connection with a function carried out by the perpetrator, be 
prohibited from exercising parental authority or guardianship 
(tutela o curatela) for a period of two to five years. 


tkg 
Title IV. Crimes against life in society 


Chapter L Crimes against the family, religious feelings and 
the respect due to the dead 


Section L Crimes against the family 
Article 247. Bigamy 

Whoever: 

a) Being married, contracts another marriage; or 
b) Marries a married person; 


shall be punished with up to two years’ imprisonment or a fine 
of up to 240 days. 


ae 
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Article 249. Abduction (Subtracgao) of a minor 
l. Whoever: 
a) Abducts a minor, 


b) By means of violence or threats and with significant ill-will 
impels a minot to run away, or 


c) Refuses to hand over a minor to a person who exercises 
parental authority or guardianship over him or her or to whom 
he or she has been legitimately entrusted; 


shall be punished with up to two years’ imprisonment or a fine 
of up to 240 days. 


2. Criminal proceedings are dependent on a complaint. 
Article 256. Violation of the obligation of support 


1. Whoever, being legally obligated to provide support and 

able to do so, does not meet this obligation, thereby endangering 

the satisfaction of the basic necessities of a person who has a 

„Tight to them, unless a third party provides assistance, shall be 

area ca ae 
-40 days. 


2. Criminal proceedings are dependent on a complaint. 


3. If the obligation is met, the tribunal may dispense with the 
penalty or declare a penalty not yet executed annulled in all or in 
part 
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REPUBLIC OF KOREA. The Criminal Code, Law No. 293 
of 18 September 1953. (Current Laws of the Republic of Korea, 
1996, Release No. 35, pp. 761-811[6].) 


Chapter XXVIL The Crimes of Abortion 
Article 269. (Abortion) 


(1) A woman who procures her own miscarriage through the 
use of drugs or other means shall be punished by penal servitude 
for not more than one year or by a fine not exceeding two 
million Won. 


(2) The provisions of Paragraph (1) shall apply to a person who 
procures the miscarriage of a female upon her request or with 
her consent. 


(3) A person who in consequence of the commission of the 
crime as referred to in Paragraph (2), causes the injury cf a 
woman, shall be punished by penal servitude for not more than 
three years. When he causes her death in consequence of the 


commission of the crime as referred to in Paragraph (2), he shall 
be punished by penal servitude for not more than seven years. 


Article 278. (Abortion by Doctor, etc; Abortion without 
Consent) 


(1) A doctor, herb doctor, midwife, pharmacist, or druggist 
who procures the miscarriage of a female upon her request or 
with her consent, shall be punished by penal servitude for not 
more than two years. 


(2) A person who procures the miscarriage of a female without 
request or consent, shall be punished by penal servitude for not 
rore than three years. 


(3) When, in consequence of his commission of the crime as 
referred to in Paragraph (1) or (2), the female is injured, he shall 
be punished by penal servitude for not more than five years. 
When she dies, he shall be punished by penal servitude for not 
more than ten years. 


(4) In the case of the preceding three Paragraphs, suspension of 
qualifications for not more than seven years shall be 


concurrently imposed. 
Chapter XXVIIL Crimes of Abandonment and Maltreatment 
Article 271. (Abandonment of Lineal Ascendant) 


(1) A person who abandons another person in need of help by 
reason of old age, infancy, illness or other circumstances, whom 
he has a legal or contractual duty to protect, shall be punished by 

for not more than three years, ‘or a fine not 
exceeding five million Won. 


(2) When the crime as referred to in Paragraph (1) is 
committed on lineal ascendant of the offender or of his spouse, 


the offender shall be punished by imprisonment for not more 
than ten years, or a fine not exceeding fifteen million Won. 


(3) A person who, in consequence of his commission of the 
crime of Paragraph (1), endangers the life of another, shall be 
punished by penal servitude for not more than seven years. 


(4) A person who, in consequence of his commission of the 
crime of Paragraph (2), endangers the life of another, shall be 
punished by penal servitude for not less than two years. 


Article 272. (Abandoning Baby) 

A limeal ascendant who abandons a baby in order to avoid 
disgrace or for fear of the impossibility of bringing the baby up 
or for some other extenuating motives, shall be punished by 
penal servitude far not more than two years or by a fine not 
exceeding three million Won. 

Article 273. (Cruelty to Another and to Lineal Ascendant) 


(1) A person who cruelly treats another who is under his 


protection or supervision, shall be punished by penal servitude 
for not more than two years or by a fime not exceeding five 
million Won. 


(2) When the crime of the preceding Paragraph 18 committed 
on a lineal ascendant of the offender or of his spouse, he shall be 


punished by imprisonment for not more than five years, or a fine 
not exceeding seven million Won. 


Article 274. (Hard Labor by Child) 


A person who delivers a child under sixteen years of age who is 
under his protection or supervision over to a proprietor or his 
operator who will employ the child in sach hard work as is 
dangerous to life or limb, shall be punished by penal servitude 
for not more than five years. The same shall apply to the other 
participant who hires a child for such purpose. 


Article 275. (Death or Injury Caused by Abandonment) 


(1) Any person who commits the crime as prescribed in 
Articles 271 to 273 to injure another person, shall be punished 
by impri for not more than seven years. If it results in 
the death, he shall be punished by imprisonment for definite 
term of three or more years. 


(2) If a person commits the crime as prescribed in Article 271 
or 273 against his or his spouse's lineal ascendants to injure 
them, he shall be punished by imprisonment for definite term of 
three or more years. If it results in the death, he shall be 
punished by imprisonment for life or definite term of five or 
more years. 


» 9 x* 
Chapter XXXL Crimes of Kidnapping 
Article 287. (Kidnapping of Minor) 


A person who kidnaps a minor by force or inveiglement shall be 
punished by penal servitude for not more than ten years. 


Article 288. (Kidnapping and Trading for Gain) 


(1) A person who kidnaps another by force or inveiglement for 
the purpose of engaging in an indecent act or sexual intercourse, 
or for gain, shall be punished by limited penal servitude for not 
less than one year. 


(2) The preceding Paragraph shall apply to & person who buys 
or sells a female for the purpose of prostitution. 


(3) A person who habitually commits the crimes of the 


preceding two Paragraphs, shall be punished by limited penal 
servitude for not less than two years. 


Article 289. (Kidnapping and Trading for Transportation to 
Foreign Country) 
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(1) A person who kidnaps another by force or inveiglement or 
buys or sells another for the purpose of transporting him out of 
the Republic of Korea, shall be punished by limited penal 
servitude for not less than three years. 


(2) The preceding Paragraph shall apply to a person who 
transports a kidnāpped or purchased person out of tbe Republic 
of Korea. 


(3) A peson who habitually commits the crimes of the 


preceding two Paragraphs, shall be punished by limited penal 
servitude for not less than five years. 


Article 290. (Preparations, Conspiracies) 


A person who makes preparations or conspires with intent to 
commit the crimes of the preceding Article, shall be punished by 
penal servitude for not more than three years. 


Article 291. (Kidnapping for Marriage) 


A person who kidnaps another by force or inveiglement for the 
purpose of marriage shall be punished by penal servitude for not 
more than five years. 


Article 292. (Receiving or cocaine the Kidnapped or 
Purchased, etc.) 


(1) A person who receives or conceals another who has been 


kidnapped, sold, or transported as specified in Article 288 or 
289, shall be punished by penal servitude for not more than 


seven years. 


(2) A person who receives or conceals another who has been 


kidnapped as specified in Article 287 or 291, shall be punished 
by penal servitude for not more than five years. 


Article 293. (Habitual Crimes) 


(1) A person who habitually commits the crimes of the 
preceding Article shall be punished by penal servitude for not 
less than two years nor more than ten years. 


(2) The preceding Paragraph shall apply to a person who 
commits the crimes of the preceding Article for the purpose of 
engaging in an indecent act or sexual intercourse, or for gain. 


Article 294. (Attempts) 


to commit the crimes of Articles 287 to 289 and 
Article 291 to the preceding Article shall be punished. 


Article 295. (Concurrent Imposition of Suspension of 
Qualifications or Fine) 


In the case of Articles 288, 289, 292, 293 and attempts to 
commit these crimes, suspension of qualifications for not more 
than ten years or a fine not exceeding twenty million Won may 
be concurrently imposed. 
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Article 295-2. (Mitigation of Punishment) 


If a person who has committed any crime as prescribed in this 
Chapter, releases a captured, enticed, trafficked or transported 
person to a safe place, the punishment against him nay be 
mitigated. 

Article 296. (Complaint) 


The crimes of kidnapping, receiving or concealing for the 
purpose of engaging in an indecent act or sexual interccurse 
under the provisions of Article 288 (1), Article 292 (1) or 
Article 293 (2), and the crime of Article 291 and attemp-s to 
commit these crimes shall be prosecuted only upon compleirt. 


Chapter XXXIL Crimes Concerning Rape and Inparacus 
Conduct 


Article 297. (Rape) 


A person who, through violence or intimidation, has sexual 
intercourse with a female, shall be punished by limited penal 
servitude for not less than three years. 


Article 298. (Indecent Act by Compulsion) 


A person who, through violence or intimidation, commits an 
indecent act on another shall be punished by penal servitude for 
not more than ten years or by a fine not exceeding fifteen million 
Won. 


Article 299. (Quasi-Rape; Quasi-Indecent Act by Compul- 
sion) 


A person who has sexual intercourse with a female or commits 
an imdecent act on another by taking advantage of the cther's 
condition of unconsciousness or inability to resist, shell be 
punished in accordance with the preceding two Articles. 


Article 300. (Attempts) 


Attempts to commit the crimes of the preceding three Articles 
shall be punished. 


Article 301. (Death or Injury Resulting from Rape) 


A person who commits the crimes of Articles 297 to 30, 
thereby causing the death or injury of another, shall be pumshed 
by penal servitude for life or not less than five years. 


Article 301-2. (Murder after Rape, etc. Or Rape, etc. 
Resulting in Death) 


If a person who commits the crime as prescribed in Articles 297 
to 300, murders another person, he shall be punished by deatt or 
imprisonment for life. If it results in the death, he shell be 
punished by imprisonment for life or definite term of ten or 
more years. 


Article 302. (Sexual Intercourse with Minor, etc.) 


A person who, through fraudulent means or by the threat of 
force, has sexual intercourse or commits an indecent act on a 
minor or feeble-minded person, shall be punished by penal 
servitude for not more than five years. 


Article 303. (Sexual Intercourse by Abuse of Occupational 
Authority, etc.) 


(1) A person who, through fraudulent means or by the threat of 
authority, has sexual intercourse with a female who is under his 
protection or supervision by reason of his business, employment 
or other relationship, shall be punished by penal servitude for 
not more than five years or by a fine not exceeding fifteen 
million Won. 


(2) A person who has sexual intercourse with a female held in 


his custody according to law, shall be punished by penal 
servitude for not more than seven years. 


Article 304. (Sexual Intercourse under Pretence of Mar- 
riage) 


A person who induces a female not habitually immoral to engage 
in sexual intercourse under pretence of marriage or through 
other fraudulent means, shall be punished by penal servitude for 
not more than two years or by a fine not exceeding five million 
Won. 


Article 305. (Sexual Intercourse or Indecent Act with 
Minor) 


A person who has sexual intercourse with a female under 
thirteen years of age or commits an indecent act on such a 
person shall be punished in accordance with Article 297, 298, 
301, or 301-2. 


Article 306. (Complaint) 


The crimes of Articles 297 to 300 and Articles 302 to 305 shall 
be prosecuted only upon complaint. 


weet 


SEYCHELLES. An Act (No. 6 of 1994) of 3 June 1994 to 
repeal and reenact the Termination of Pregnancy Act, 1981. 
(Supplement to Official Gazette, 7 June 1994, pp. 27-31, as 
summarized in International Digest of Health Legislation, Vol. 
47, No. 1, 1996, pp. 35-36.) 


Sec. 3 (Medical termination of pregnancy) reads as follows: 
"3. (1) A consultant gynaecologist may, subject to subsection 


(2), terminate at Victoria Hospital, Mahe, a pregnancy of a 
pregnant woman. 


(2) A consultant gynaecologist shall not terminate a pregnancy 
of a pregnant woman under subsection (1), unless the three 
relevant medical practitioners referred to in subsection (4) are 
each of the opinion formed in good faith — 


(a) that the continuance of the pregnancy would involve risk to 
the life of the pregnant woman, or risk of injury to the physical 
or mental health of the pregnant woman, greater than if the 
pregnancy were terminated; or 


(b) that there is a substantial risk that if the child were born it 
would suffer from such physical or mental abnormalities as to be 
seriously handicapped. 

(3) In determining whether the continuance of a pregnancy 
would involve risk of injury to health in terms of paragraph (a) 
of subsection (2) or risk of abnormalities in terms of paragraph 
(b) of subsection (2), the three relevant medical practitioners 
referred to in subsection (4) shall consult any other medical 
practitioner who holds a specialist qualification in a field 
relevant to the physical or mental health of the pregnant woman, 
if such a medical practitioner is available in Seychelles. 


(4) The three relevant medical practitioners referred to in 
subsections (2) and (3) are — 


(a) the medical practitioner who is attending the pregnant 
woman and who proposes the termination of the pregnancy, 


(b) the consultant gynaecologist who is to terminate the 
pregnancy, and 


(c) the Director of Health Services." 


The other principal Sections are entitled as follows: 4. 
Termination on account of rape, incest, defilement or mental 
disorder, 5. Time of termination (a pregnancy may only be 
terminated under Sec. 3 or 4 before the end of the 12th week of 
pregnancy, unless in the opinion of the Director of Health 
Services there are exceptional grounds for late terminatiany, 6. 
Regulations, 7. Conscientious objection to participation in 
termination of pregnancy, and 8. Repeal and reenactment of 
Section 149A (Authonsed termination of pregnancy) of the 
Penal Code. 


SPAIN. Organic Law No. 10 of 23 November 1995. (Boletin 
Oficial del Estado, No. 281, 24 November 1995, as reproduced 
in Aranzadi, io cronológico de legislación, Vol. 4, 


1995, Hem No. 3170, pp. 9137-9212.) 
Book IL Offenses and Their Punishment 


Tite L Homicide and its forms 


k ++ 
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Article 143. 


1) Whoever induces another person to commit suicide shall be 
punished with four to eight years’ imprisonment. 


2) A penalty of two to five years' imprisonment shall be 
imposed on anyone who cooperates in acts that are necessary for 
a person to commit suicide. 


3) If such cooperation continues to the point at which the 
suicide is carried out (de ejecutar la muerte), this person shall 
be punished with the penalty of six to ten years’ imprisonment. 


4) Whoever causes or actively cooperates in acts that arc 
necessary and lead directly to the death of another person at the 
express, serious, and unequivocal request of this person, in cases 
in which the victim was suffering from a serious illness that 
would necessarily lead to his or her death or that produced 
serious suffering that was permanent and difficult to support, 
shall be punished with a penalty that is lower by one or two 
degrees than that set forth 1n numbers 2 and 3 of this Article. 


Title IL Abortion 
Article 144. 


Whoever brings about a woman's abortion without her consent 
shall be punished with the penalty of four to eight years' 
imprisonment and with suspension from practising any health 
profession or from providing services of any kind in public or 
private gynecological clinics, establishments, or offices for a 
period of three to ten years. 


The same penalty shall be imposed on anyone who performs an 
abortion after having obtained the woman's agreement through 
violence, threats, or deceit. 


Article 145. 


1) Whoever brings about a woman's abortion with her 
consent, outside of the cases permitted by the law, shall be 
punished with the penalty of one to three years' imprisonment 
and with suspension from practising any health profession or 
from providing services of any kind in public or private 
gynecological clinics, establishments, or offices for a period of 
one to six years. 


2) A woman who brings about her own abortion or who 
consents to another person causing it outside of the cases 
permitted by the law shall be punished with the penalty of six 
months’ to one year’s imprisonment or six to twenty-four 
months’ fine. 


Article 146. 
Whoever, through serious negligence, causes an abortion shall 


be punished with the penalty of twelve to twenty-four weekends’ 
arrest. 
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If an abortion was performed with professional negligence, the 
penalty of suspension from practising the profession, office, or 
position for a period of one to three years shall also be imposed. 


The pregnant woman shall not be punished under this provizion. 
Tithe IIL Injuries 
Article 147. 


1) Whoever, through any means or procedure, causes injury to 
another that threatens the person’s bodily integrity or physical or 
mental health shall be punished as the perpetrator o^ an 
injurious offence (delito de lesiones) with the penalty o^ six 
months’ to three years’ imprisonment, provided that the injury is 
such that, to be healed, it objectively requires mecicd or 
medical observation or follow-up as to the course of the injury 
shall not be considered medical treatment. 


2) Nevertheless, the act described in the previous section shall 
be punished with the penalty of seven to twenty-four weekends’ 
arrest or a three to twelve months’ fine when it is of less 
seriousness, taking into account the means employed or the 
result produced. 


Article 148. 


The injuries provided for in section 1 of the preceding Asxticle 
may be punished with the penalty of two to five years’ 
imprisonment, taking into account the result caused or the risk 
produced: 


1) If, during the attack, weapons, instruments, objects, means, 
methods, or ways were employed that clearly endangered the life 
or physical or psychic health of the injured person. 


2) If extreme cruelty was inflicted. 

3) If the victim was under twelve years old cr -was 
incompetent. 

Article 149. 


Whoever, through any means or procedure, causes in ancther 
person the loss or incapacity of a principal organ or meraber of 
the body, or of a sense, or impotence, sterility, semous 
deformity, or serious somatic or psychic illness, shall be 
punished with the penalty of six to twelve years’ imprisorment. 


** 
Article 152. 
1) Whoever, through serious negligence, causes any of the 


injuries described in the precedmg Articles shall be puni-hed 
with: 


i) the penalty of seven to twenty-four weekends’ arrest if the 
injury is one dealt with in Article 147(1). 


li) the penalty of one to three years’ imprisonment if the injury 
is one dealt with in Article 149. 


iii) the penalty of six months’ to two years’ imprisonment if the 
injury is one dealt with m Article 150. 


* *» 9» 


profession, office, or position for a period of one to four years 
shall also be imposed. 


Article 153. 


Whoever habitually applies physical violence to his or her 
spouse, or to a person with whom the person is bound in a stable 
manner in an analogous emotional relationship, to his or her 
own children or the children of his or her spouse or cohabitant, 
or to wards, ascendants, or incompetent persons who live with 
him or ber or who are subject to the authority, guardianship 
(tutela y curatela), or de facto custody (guarda de hecho) of one 
or the other shall be punished with the penalty of six months’ to 
three years' imprisonment, without prejudice to the penalties 
that may applicable for the result produced in each case. 


**»1959 


Article 155. 


In the case of injurious offenses, if they have occurred as a result ` 
of the victim's giving valid, free, unpremeditated (espontánea), 
and express consent, a penalty that is one or two degrees lower 
shall be imposed. 


Consent given by a minor or an incompetent person shall not be 
valid. 


Article 156. 


Notwithstanding the provisions of the preceding Article, valid, 
free, knowing, and expressly given consent exempts the actor 
from penal responsibility in cases of organ transplantation 
carried out according to the provisions of the law and of 
sterilizations and transsexual operations performed by a 
surgeon, except when the consent is obtained falsely, or for a 
price or compensation, or when the person giving consent is à 
minor or incompetent. In these cases, the consent given by them 
or their legal representatives is invalid. 


Nevertheless, the stenlization of an incompetent person who 
suffers from a serious psychic deficiency shall not be punishable 
when the sterilization has been authorized by a judge under the 
governing principle of the best interests of the incompetent 
person, even in the incompetency proceedings and even by 
means of an action in which there 1s no dispute subsequently 


carried out at the request of the legal representative of the - 


incompetent person, after the opinions of two specialists and the 
public prosecutor have been heard and the incompetent person 
has been examined. 


Tide IV. Injuries to the Fetus 
Article 157. 


Whoever, through any means or procedure, causes an injury or 
illness in a fetus that seriously damages the fetus' normal 
development, or that produces a serious physical or psychic 
defect in the fetus, shall be punished with a penalty of one to 
four years’ imprisonment and suspension from practising any 
health profession or from providing services of any kind in 
public or private gynaecological clinics, establishments, or 
offices for a period of eight years. 


Article 158. 


Whoever, through serious negligence, carries out the acts 
described in the preceding Article, shall be punished with the 
penalty of seven to twenty-four weekends' arrest. 

When the acts described in the previous Article are carried out 
through professional negligence, the penalty of suspension from 


practising the profession, office, or position for a period of six 
months to two years shall also be imposed. 


The pregnant woman shall not be punished under this provision. 


Title V. Crimes Related to Genetic Manipulation 


» **9 


Article 159. 


1) Whoever, for a purpose distinct from eliminating or 
lessening serious defects or illnesses, manipulates human genes 
in a manner that alters their genotype shall be punished with the 
penalty of two to six years' imprisonment and with suspension 
from public employment or a public position or from the 
profession or office for a period of seven to ten yeara. 


2) If the alteration of the genotype is accomplished through 
serious negligence, the penalty shall be a fine of six to fifteen 
months and suspension from public employment or a public 
position or from the profession or office for a period of one to 
three yeara. 


* ** 


Article 161. 


1) Whoever fertilizes human ova for any purpose distinct from 
human procreation shall be punished with one to five years’ 
imprisonment and with suspension from public employment or a 
public position of from the profession or office for a period of 
six to ten years. 
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2) The creation of identical human beings through cloning or 
ofher procedures directed at the selection of race shall be 


punished with the same penalty. 
Article 162. 


1) Whoever performs assisted reproduction on a woman 
without her consent shall be punished with tbe penalty of two to 
six years’ imprisonment and with suspension from public 
employment in a public position or from the profession of office 
for a period of one to four years. 


2) The complaint of the injured person or her legal 
representative is necessary in order to initiate proceedings for 
this offense. When the person is a minor, incompetent, or 
defenseless (desvalida), the Public Prosecutor may also bring 
the complaint. 


zes 


Title VIIL Crimes Against Sexual Liberty 
Chapter L Sexual Aggression (agresiones sexuales) 
Article 178. 


Whoever attacks (atentare) the sexual liberty of another person 
with violence or intimidation shall be punished as culpable of 
sexual aggression with the penalty of one to four years’ 
imprisonment 


Article 179. 


When the sexual aggression consists of sexual intercourse, the 
introduction of objects, or oral or anal penetration, the penalty 
shail be of six to twelve years’ imprisonment. 


Article 180. 


When any of the following circumstances is present, the above 
conduct shall be punished with four to ten years’ imprisonment 
in the case of aggressive acts in Article 178 and twelve to fifteen 
years’ imprisonment for those described in Article 179: 


i) When the violence or intimidation carried out, on review, is 
of a particularly degrading or humiliating character. 


ii) When the acts are committed by three or more persons 
acting in a group. 


iii) When the victim is an especially vulnerable person by 
reason of age, illness, or position. 


iv) When the crime is committed by the perpetrator's taking 
advantage of a relationship of kinship with the victim as an 
ascendant, a descendant, or a sibling, naturally, by adoption, or 
by affinity. 
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v) When the perpetrator makes use of especially dangereus 
means capable of causing death or any of the injuries proviced 
for in Articles 149 and 150, without prejudice to the penelties 
that may be appropriate for the death or injuries that are caused. 


If two or more of the preceding circumstances are present, the 
higher part of the penalties provided for in this Article shall be 
imposed. 


Chapter IL Sexual Abuse 
Article 181. 


Whoever, without violence or intimidation and without const, 
carries out acts that attack the sexual liberty of another persan 
shall be punished as culpable of sexual abuse with a penalt? of 
twelve to twenty-four months’ fine. 


In all cases, acts shall be considered to be nonconsensual sexual 
abuse if they are carried out: 


i) On minors under twelve years old. 


i) On persons who are deprived of their senses or whose 
mental derangement has been taken advantage of. 


In these cases, the penalty of six months’ to two year’ 
imprisonment shall be imposed. 


iii) When consent is obtained by the culpable person's takne 
advantage of a position of obvious superiority that restricts “he 
liberty of the victim, the penalty of six to twelve months’ fe 
shall be imposed. 


Article 182. 


When the sexual abuse consists of sexual intercourse, th 
introduction of objects, or anal or oral penetration, the pena t7 
shall be four to ten years’ imprisonment in cases in which thcre 
is lack of consent, and one to six years in those in which there 15 
abuse of a position of superiority. 


The higher part of the penalties set in the previous paragraoh 
shall be imposed in any of the following cases: 


i) When the offense is committed by the perpetrator's taking 
advantage of a relationship of kinship with the victim as ir 
ascendant, a descendant, or a sibling, naturally or by adoption. 


i) When the victim is an especially vulnerable person J5 
reason of age, illness, or position. 


Article 183. 


Whoever, through deceit, sexually abuses a person over twel-e 
years old and under sixteen shall be punished with the penaL, 
of a twelve to twenty-four months’ fine. 


When the abuse consists of sexual intercourse, the introduction 
of objects, or oral or anal penetration, the penalty shall be six 
months’ to three years’ imprisonment. 


Chapter IIL Sexual Harassment 
Article 184. 


Whoever solicits favours of a sexual nature for himself or herself 
or for a third party, taking advantage of a working, teaching, or 
analogous position of superiority, with the express or implied 
notice (anuncio) that he or she will cause harm to the victim in 
relation to the legitimate expectations that the victim may have 
within the scope of this relationship, shall be punished as the 
perpetrator of sexual harassment with the penalty of twelve to 
twenty-four weekends’ arrest or with a six to twelve months’ 
fine. 


Chapter IV. The Offenses of Exhibitionism and Sexual 
Incitement 


Article 185. 
Whoever carries out or causes others to carry out acts of obscene 


exhibitionism in front of minors or incompetent persons shall be 
punished with the penalty of a three to ten months’ fine. 


Article 186. 


shall be punished with the penalty of a three to ten months' fine. 
Chapter V. Offenses Related to Prostitution 
Article 187. 


1) Whoever induces, promotes, favours, or facilitates the 
prostitution of a mimor or an incompetent person shall be 
punished with the penalties of one to four years’ imprisonment 
and a twelve to twenty-four months’ fine. 


2) Those who engage in the above conduct by taking 
advantage of their position as a public authority, an agent of this 
authority, or a public functionary shall incur the higher part of 
the penalty of imprisonment as well as complete disqualification 
for six to twelve years. 


Article 188. 


1) Whoever, coercively, through deceit or by abusing a 
position of need or superiority, leads an adult to exercise 
prostitution or maintain himsef or herself through prostitution 
shall be punished with the penalties of two to four years’ 
imprisonment and a twelve to twenty-four months’ fime. 


2) Those who engage in conduct described in the previous 
section by taking advantage of their position as a public 
authority, an agent of this authority, or a public functionary shall 


also incur the penalty of absolute disqualification for six to 
twelve years. 


3) If such conduct is carried out with respect to a minor or an 
incompetent person, the higher degree of penalty shall be 
imposed. 


Article 189. 


1) Whoever uses a minor or an incompetent person for the 
purposes of or in exhibitionist or pornographic 

shall be punished with the penalty of one to three years’ 
qw 


2) Whoever has under his or her authority, guardianship 
(tutela), custody (gwarda), or protection a minor or an 
incompetent person and, having notice of the minor's or 
incompetent person's prostitution, does not do all that is 
possible to prevent his or her continuing in such a state, or does 
not consult the authorities for the same purposes if he or she 
lacks the means to protect the minor or incompetent person, 
shall incur a penalty of a three to ten months' fine. 


3) The Public Prosecutor shall initiate relevant legal action to 
deprive a person who engages in any of the conduct mentioned 
in the previous paragraph of parental authority, guardianship 
(tutela), custody (guarda), or family protective care. 


Article 190. 


A sentence imposed by a foreign Judge or Tribunal for offenses 
included in this Chapter shall be considered equivalent to the 
sentences of Spanish Judges or Tribunals for the purposes of 
applying aggravating penalties in cases of repeat offenses. 


Chapter VL Provisions Common to the Preceding Chapters 
Article 191. 


1) In proceeding against the offenses of sexual aggression, 
harassment, and abuse, the complaint of the injured person or 
his or her legal representative or the action of the Public 
Prosecutor is necessary, the latter shall bring an action weighing 
the legitimate interests of those present (ponderando los 
legitimos intereses en presencia). When the victim is a minor, 
an incompetent person, or defenseless person, the complaint of 
the Public Prosecutor is sufficient. 


2) With respect to these crimes, the pardon of the victim or his 
or her legal representative shall not terminate a criminal action 
or this kind of liability. 


Article 192. 
1) Ascendants, guardians (tutores y curadores), persons with 


custody (gwardadores) teachers, or any other persons with 
responsibility in fact or by law for a minor or incompetent 


person who take part as perpetrators or accomplices in the 
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commission of the offenses contained in this Title shall be 
punished with the higher pert of the corresponding penalty. 


This rule shall not be applied when its provisions are 
specifically provided for in the description of the crime itself. 


2) Moreover, the Judge or Tribunal may, in a reasonable way, 
impose the penalty of suspension from exercising the rights of 
parental authority, guardianship (fwtela y curatela), custody 
(guarda), or public employment or position or from engaging in 
a profession or office for a period of six months to six years. 


Article 193. 


With respect to guilty verdicts involving offenses against sexual 
liberty, in addition to rulings as to civil liability, rulings with 
respect to filiation and the setting of maintenance shall be made 
when appropriate. 


Article 194. 


In the cases described in Chapters IV and V of this Title, the 
guilty verdict may order the temporary or permanent closure of 
establishments or premises, open to the public or not, that are 
used in the commission of acts. Temporary closure, which 
cannot exceed five years, may also be ordered as a preventive 
measure. 


"o om 
Title XIL Offenses against Family Relations 


Chapter L Illegal Marriages 
Article 217. 


Whoever contracts a second or subsequent marriage, knowing 
that a previous marriage legally remams in effect shall be 
punished with the penalty of six months’ to one year’s 
does 


Article 218. 


1) Whoever, in order to harm the other person who has 
contracted marriage, celebrates an invalid marriage shall be 
punished with the penalty of six months' to two years 
“ , t 


2) The responsible person shall be exempt from the penalty if 
the marriage is subsequently validated. 


Article 219. 


1) Whoever authorizes a marriage when the file contains 
information on a known reason for nullity or on an accusation 
with respect to a reason for nullity shall be punished with the 
penalty of six months’ to two years’ imprisonment and 
suspension from public employment or position for two to six 
years. 
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2) If the reasons for nullity is excusable, the penalty sha 1 be 


six months’ to two years’ suspension from public employmeat or 
office. 


Chapter IL Falsification of Childbirth and the Alteration of 
the Paternity, Status, or Condition of a Minor. 


Article 220. 


1) The falsification of a child birth shall be punished witk tne 
penalty of six months' to two years' imprisonment. 


2) The same penalty shall be imposed on any person wio 
conceals a child or delivers it to a third party m order to alter or 
modify its filiation. 


3) The substitution of one child for another shall be punished 
with a penalty of ane to five years' imprisonment. 


4) Natural or adoptive ascendants who carry out the icts 
described in the three preceding sections may also be punimed 
with the penalty of suspension fram exercising the right 5f 
parental authority that they have over a child or descencant 
whose birth has been falsified or who has been hidcen, 
delivered to a third party, or substituted for another child, ird 
when applicable, over his or her remaining children or 
descendants for a period of four to ten years. 


5) The substitution of one child for another carried out m 
health or socio-health centres, through the serious negligence ef 
those responsible for the children's identification and care, sí ail 
be punished with a penalty of six months’ to one yesrs 
pic 


Article 221. 


1) Those who, for economic compensation, deliver a chid, 
descendant, or any minor to another person, even when there = 
no relation of filiation or kinship, evading legal procedures fcr 
custody, protective care, or adoption, for the purposes cf 
establishing a relationship analogous to filiation, shall tz 
punished with the penalty of one to five years' imprisonm-rt 
and with suspension from exercising the right of parertel 
authority for a period of four to ten years. 


2) A person who receives the child, descendant, or minor emni 
the intermediary shall be punished with the same penalty, ewe3 
if the delivery has occurred in a foreign country. 


3) If the acts are carrjed out making use of nurseries, schocs, 
or other premises or establishments where children are taken m, 
the penalty of suspension from exercising the activities referred 
to shall be imposed on the culpable parties for a period of two to 
six years and the establishment may be ordered temporarily -o- 
permanently closed. The period of temporary closure may ro 
exceed five years. 


Article 222. 


An educator, health worker (facultativo), authority, or public 
functionary who, in the exercise of his or her profession or 
position, engages in the conduct described in the two preceding 
Articles, shall incur the penalties indicated there, and, in 
addition, suspension from public employment or position or 
from a profession or office for two to six years. 


For the purposes of this Article, the term "health worker" 
includes doctors, midwives, hospital personnel, and any other 
person who carries out a health or socio-health activity. 


Chapter IL Offenses against Family Rights and Obligations 


Part 1. Breach of the obligations of care and inducing minors 
to abandon their domicile 


Article 223. 


Whoever, having responsibility for the care of a minor or an 
incompetent person, unjustifiably fails to hand that person over 
to his or her parents or the persons with custody (guardadores) 
when required by them shall be punished with the penalty of six 
months' to two years' imprisonment, without prejudice to the 
fact that the acts may constitute another more serious offense. 


Article 224. 


Whoever induces a minor or an incompetent person to abandon 
the family domicile or place where he or she resides with the 
consent of parents, guardians (tutores), or custodians shall be 
punished with the penalty of six months’ to two year's 
imprisonment. 


Article 225. 


When the person responsible for the offenses provided for in this 
Part restores the minor or incompetent person to his or her 
domicile or residence, or leaves him or her in a known safe 
place, without having subjected him or her to maltreatment, 
extreme cruelty, or any criminal act whatever, or endangered his 
or her life, health, physical integrity, or sexual liberty, the act 
shall be punished with the penalty of six months’ to one year's 
imprisonment or with four to eight months’ fine, provided that 
the place where the minor or incompetent person is staying has 
been communicated to his parents, guardians, or persons with 
custody and the absence has not lasted for more than twenty-four 
hours. 


Part 2. Abandonment of the Family, Minors, or Incompetent 


Persons 
Article 226. 


1) Whoever fails to fulfil the legal obligations of assistance 
inherent to parental authority, guardianship, custody, or family 
protection or fails to provide the necessary assistance legally 
established for supporting descendants, ascendants, or a spouse 


who is in need, shall be punished with the penalty of eight to 
twenty weekends" arrest 


2) The Judge or Tribunal may, with justification, impose on 
the offender the penalty of suspension from exercising the right 
of parental authority, guardianship, custody, or family protection 
for a period of four to ten years. 


Article 227. 


1) Whoever, for two consecutive months or four non- 
consecutive months, fails to make any type of economic payment 
to his spouse or children established in a judicially approved 
agreement or by a judicial order in the circumstances of legal 
separation, divorce, annulment, filiation proceedings, or child 
support proceedings shall be punished with the penalty of eight 
to twenty weekends' arrest. 


2) Whoever fails to make any other economic payment 
established in joint or single procedures (de forma conjunta o 
única) in the circumstances described in the preceding section 
shall be punished with the same penalty. 


3) The restitution for the harm resulting from the offense shall 
always include payment of the amounts owed. ; 


Article 228. 


The offenses provided for in the preceding two Articles shall be 
prosecuted only upon the complaint of the person injured or his 
or her legal representative. When the person is a minor, an 
incompetent person, or a person who is helpless, the Public 
Prosecutor may also bring a complaint. 


Article 229. 


1) The abandonment of a minor or an mcompetent person by 
the person with responsibility for his or her custody (guarda) 
shall be punished with the penalty of one to two years' 
imprisonment. 


2) If the minor or incompetent person is abandoned by 
parents, guardians, or the persons with legal custody, a penalty 
of eighteen months’ to three years’ imprisonment shall be 
imposed. 


3) When, due to the circumstances of the abandonment, the 
minor's or incompetent person's life, health, physical integrity, 
or sexual liberty has been explicitly endangered, a penalty of 
constitutes a more serious offense. 


Article 230. 


The temporary abandonment of a minor or an i 


mcompetent 
person shall be punished, respectively, with the lower degree of 
penalties provided for m the previous Article. 
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Article 231. 


1) Whoever, having responsibility for the upbringing or 
education of a minor or an incompetent delivers him or 
her to a third party or a public establishment without the consent 
of those who entrusted him or her with the child or incompetent 
person or, lacking this, the authorities, shall be punished with 
the penalty of a six months’ to two years’ fine. 


2) If, through such a delivery, the minor’s or incompetent 
person's life, health, physical integrity, or sexual liberty has 
been explicitly endangered, the penalty of six months’ to two 
years’ imprisonment shall be imposed. 


Article 232. 


1) Those who make use of or provide minors or incompetent 
persons for the practise of begging, including when it is 
fraudulent, shall be punished with the penalty of six months’ to 
one year’s imprisonment. 


2) The penalty of one to four years’ imprisonment shall be 
imposed if, for the purposes of the preceding section, trafficking 
in minors or incompetent persons is involved, they are subjected 
to violence or intimidation, or they are supplied with substances 
harmful to their health. 


Article 233. 


1) If taking into consideration the circumstances of the minor, 
the Judge or Tribunal deems it appropriate, either may impose 
on the persons responsible for the offenses provided for in 
Articles 229-232 the penalty of suspension from exercising 
parental authority or the rights of custody, guardianship (futela y 
curatela), or family protection for a period of four to ten years. 


2) If, due to his or her position as a public functionary, the 
culpable party has custody of the minor, the penalty of 
suspension from public employment or position for a period of 
two to six-years shall also be imposed. 


3) In all cases, the Public Prosecutor shall request from the 


competent authorities appropriate measures for the proper care 
and protection of the minor 


ee 


Title XV. Offenses against Workers’ Rights 
Article 312. 


1) Those who traffic m labour in an illegal manner shall be 
punisbed with the penalties of six months’ to three years’ 
imprisonment and a six to twelve months’ fine. 


2) The same penalty shall be incurred by those who recruit 
persons or who lead them to abandon their posts by offering 
deceptive or false employment or labour conditions and by those 
who employ foreign citizens without labour permits in 
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lin that i ir, eimi cae desti ahi zed in 
legal provisions, collective agreements, or individual contracts. 


Article 313. 


1) Whoever promotes or supports, by any means the 
clandestine immigration of workers to Spain shall be puriched 
with the penalty provided for in the previous Article. 


2) Whoever, pretending to have a contract or position or using 
another similar mode of deception, causes or support- the 
emigration of any person from another country shall be pun: shed 
with the same penalty. 


Article 314. 


Those who cause serious discrimination in public or private 
employment against any person by reason of his or her ideo czy, 
religion, or beliefs, ethnicity, race, or nationality, or sex, sexual 
orientation, family situation, illness or disability, or for hev-ng 
legal or union representation; for being related to other woskers 
in the enterprise; or for using any of the official languages o7 “he 
Spanish State, and who do not restore a situation of equality 
before the Law according to administrative requirements or 
sanctions and do not provide compensation for the resu“tng 
economic injury shall be punished with the penalty of six 
months’ to two years’ imprisonment or a six to twelve morths’ 
fine. 


SUDAN. The Criminal Act 1991. (Arab Law Quarterly, “Jel. 
9, No. 1, 1994, pp. 32-80.) 


Part I Preliminary Provisions and Enforcement of the Act 
Chapter One: Preliminary 

Title and Commencement 

1. This Act may be cited as “The Criminal Act 1991” ard 
shall come into force one month from the date of its publicaticn 
in the Gazette. 

Repeal 

2. The Penal Code 1983 is hereby repealed. 
Interpretation and Explanations 

3. In this Act, unless the context otherwise requires, th 
following words and expressions shall have the meanings and 
explanations assigned thereto: 


“Judicial proceeding,” includes any proceeding in the course o7 
which evidence may be taken im accordance with the law. 


“Likely,” an act is said to be “likely” to have a certain 
consequence or a certain effect if the occurrence of that 
consequence or effect is foreseeable to a reasonable man. 


“Grievious hurt,” means wounds as defined in this Act, with the 
exception of scratches or wounds which affect the skin only 


"Grave Provocation," means the causing of grave anger which 
prevents complete self-control and reflection and takes a person 
beyond the moderate state. It shall not be deemed provocation 
that which: 


(a) is sought or intentionally caused by the offender as an 
excuse for committing the offence. 


(b) results from any act performed in execution of the law by a 
public authority. 


(c) results from any act performed in the lawful exercise of a 
legal right. 


"Harbour," a person is said to harbour another when he supplies 
that other with shelter or food or assists that other in any way to 
evade arrest. 


"Adult," means a person whose puberty has been established by 
definite natural features and who has attained 15 years of age. 
Whoever attains 18 years of age shall be deemed an adult even 
if the features of puberty do not appear. 


“Offence,” includes every act punishable under the provisions of 
this Act, or any Act. 


“Hudud offence,” means the offences of drinking alcohol, 
apostasy (ridda), adultery (zina), defamation, unchastity (quazf), 
armed robbery (hiraba), and capital theft. 


“Good faith," a person is said to have done something or 
believed in it in ^good faith" if such act or belief occurs with 
good intention and the use of due care and attention. 

“Alcohol,” includes any intoxicant of which the drinking of a 
zmall or large amount, whether the same is in a pure or mixed 


“Man and Woman,” “Man” means the adult male, and 
“Woman” means the adult female. 


“Consent,” means acceptance, and it shall not be deemed 
consent that which is given by: 


(a) a person under the influence of compulsion or mistake of 
fact where the person doing the act knows that consent was 
given as a result of such compulsion or mistake; or 


(b) a person who ia not an adult: or 


~ 


(c) a person unable to understand the nature or consequence of 
that to which he has given his consent by reason of mental 
or psychological instability. 


“Public Authority,” means any competent authority of the state 
and includes the public corporations and companies of the public 
sector. 


“Document of title,” means a document which is or purports to 
be a document whereby a legal right is created, extended, 
transferred, restricted, extinguished, or released, or whereby the 
existence or the extinction of a legal right 1s acknowledged or 
established. 


“Dishonestly,” a person is said to do a thing dishonestly who 
does it with the intention of causing wrongful gain to himself or 
another, or of causing wrongful loss to any other person, and the 
expression “wrongful gain” means obtaining property or 
retaining it in a wrongful manner, and the expression “wrongful 
loss" means depriving or preventing any person from his 
property or retaining it in a wrongful manner. 


"Person," includes a natural person and any company or 
association or groups of person, whether incorporated or not. 


“Injury,” means any hurt illegally inflicted upon a person in 
body, mental or psychological, health, honour, property or 
reputation. 


“Moveable and immoveable property," immoveable property 
includes land and things permanently attached thereto or 
fastened permanently to anything which is attached to the land 
and any property otherwise is considered moveable. 


“Ta'zir penalty," means any penalty other than hudud and 
retribution (qisas). 


"Knowledge," a person said to know a thing where he perceives 
it or has reason to believe therein. 


"Act," words that denote an act shall include an illegal omission 
as well as a series of acta. 


"Intention," a person is said to cause a consequence intentionally 
if he causes it by using means intending thereby to cause the 

or by using means which he, at the time of using 
them, knows that the same causes such consequence or has 
reason to believe that they are likely to cause it. 


"Fraudulently," a person is said to do a thing fraudulently who 
does that thing with intent to deceive and by means of such 
deceit to obtain some gain or advantage for himself or another or 
to cause loss to any other person. 


"Regular forces," includes the Armed Forces, security, police, 
prisons, the fire brigade, the wild-life conservation forces, and 
any other forces to be established thereafter. 
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“Has reason to believe," a person is said to have reason to 
believe if he has cause, or the circumstances are such as to cause 
a similar person so to believe. 


“Court,” includes any court or body exercising judicial 
proceedings by virtue of any Act in force. 


“Mature,” in relation to a natural person means an adult, and in 
relation to a body corporate means whoever has the capacity for 
legal responsibility. 


“Public servant," means any person appointed by a public 
authority to undertake a public office whether the appointment is 
with or without consideration and whether it is temporary or 
permanent. 


“Probable consequence," a thing is said to be a probable 

of an act where the act or the means employed 
therein leads to the occurrence of that consequence in most 
Cases. 


Part IL Criminal Responsibility 


eee 


Act ofa Child 


9. A child who has not attained puberty shal! not be deemed 
to have committed an offence, provided that care and reform 
measures set out in this act be applied to a child who has 
completed seven years of age as the court may deem fit. 


1 a 


Right of Private Defence 


12. (1) No act shall be deemed an offence if done in the 
lawfal exercise of the right of private defence. 


(2) The right of private defence arises when a person is 
confronted with the danger of an immediate or imminent assault 
upon his person, property or honour or upon the person, 
property, or honour of any other person, and when it is not 
possible to evade the danger by having recourse to the public 
authorities or in any other manner and the said person may 
combet the danger by what is necessary to combat it and by the 
appropriate means. 


(3) No right of private defence arises against a public servant, 
acting within the limits of the powers of his post, unleas there is 
apprehension of causing death or grievious hurt. 


(4) The right of private defence shall not extend to wilfully 
causing death unless the danger to be repelled is apprehended to 
cause death, gnevious hurt, rape, abduction, kidnapping, 
robbery, armed robbery (kiraba). Criminal destruction or 
damage to public property or establishments or criminal 
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destruction by sinking or by setting fire or by using poisoncus or 
explosive materials is not included. 


Compulsion 


13. (1) There shall not be deemed to commit an offence every 
person who is compelled to do an act by coercion or by threat of 
death for imminent grievious hurt to his person or fami y or 
serious injury to his property, where the said person appreb=ads 
that the execution of the threat is most probably to occur aad it 
is not in his power to avoid it by any other means. 
(2) Compulsion shall not justify causing death or grievious h.irt 
or the commission of any of the offences against the state wach 
are punishable with death. 

*ok & 
Necessity 
15. No act shall be deemed an offence if done by a person 
compelled to do it by necessity to protect his person, honour or 
property or the person, honour or property of another fom 
imminent grave danger which he has not wilfully caused amd 
which he has no ability to avoid, provided that no injury sinibr 
to the injury to be avoided or greater injury results, and proved 
that necessity does not justify causing death except m the 
performance of duty. 


* ^ k 
Consent 
17. (1) No act is deemed an offence by reason of injur it 
causes to the body or property of any person who has given h s 
consent expressly or impliedly to that act. 


(2) The provisions of sub-section (1) shall not apply to ex-s 
which are likely to cause death or grievious hurt. 


TE 
Part IV. Sanctions 
Chapter One. Penalties 

kk 
Retribution (qisas) 


28. (1) Retribution (gisas) is the punishment of an intending 
offender with the same offensive act he has committed. 

(2) The right to retribution is initially established for the victm 
and then vests in his relatives. 


(3) In case of murder, retribution shall be death by hanging 
and, if the court sees fit, it shall be in the same manner in which 
the offender has caused death. 


(4) In the case of wounds retribution shall be in accordance 
with the provisions set out in Schedule I attached hereto. 


Conditions of retribution (qisas) 


29. For applying retribution for wounds, the following 
conditions shall be satisfied: 


(a) Similarity between the two organs in type, soundness and 
size, and there shall be no retribution except for a counter- 
part of the injured organ and a sound organ shall not be 
taken for a paralysed or defective one, nor a complete for an 
incomplete one, or an original for an additional, but the 
whole shall be taken for the whole and the part for the part 
as retribution may require, and 


(b) The possibility of a fairly satisfying punishment for similar 
organs without the death of the offender resulting therefrom 
or exceeding the injury which he has inflicted on the 

Pes 


Multiple retribution (qisas) 


30. (1) An individual shall be executed for a group and a 
group for an individual. 


(2) Retribution (gisas) is multiple, in case of wounds by the 
multiplicity of unsimilar parts, in which case the smaller shall 
be included in the greater except where the offender intends to 
deform the victim, retribution shall then be by two amputations, 
the smaller and the greater. 


(3) Where the offender amputates similar parts from several 
victims all of which are punishable with retribution he shall be 
punished with retribution if any of the victims so demands 
without prejudice to their right to claim complete or incomplete 
dia, as the case may be. 


(4) Where the offender amputates three parts or more of one or 

several victims, all of which are punishable with retribution he 

may be punished with retribution for what he has amputated or 

with death. 

Remittance of Retribution (qisas) 

31. Retribution shall be remitted in any of the following cases: 

(a) Where the victim or his relative is an off-spring of the 
offender. 

(b) Where the victim or some of his relatives have pardoned 
with or without consideration. 


(c) Where the injury occurs with the consent of the victim. 


(d) Where sanity of the offender is hopeless m case of his 
becoming insane after the passing of the sentence of 
retribution (gisas) against him. 


(e) Extinction of the part subject to retribution (gisas), in case 
of wounds. 


Relatives of Victim Entitled to Retribution (qisas) 


32. (1) The relative of a victim entitled to retribution (qisas) 
are his heirs at the time of his death. 


(2) Where the victim is a minor or insane or of unsound mind 
he shall be represented by his relative, trustee or custodian and 
the court may wait until the attainment of puberty of the minor if 
it deems fit. 


(3) The state shall be guardian for every person who has no 
guardian, or the place of whose guardian is unknown or whose 
guardian is absent and there is no hope of his return. 


(4) The relative of a victim in case of murder or intentional 
wounds shall have the right to claim retribution or dia or 
reconciliation upon an amount of money or complete pardon and 
in the two cases of semi-murder and negligently causing death or 
wounds, he may claim dia, reconciliation or pardon, provided 
that a person representing a minor and anyone in the same status 
shall not pardon save for consideration which shall not be less 
than the dia. 


(5) The right of an unknown or absent relative to retribution or 
dia or pardon shall revive if he returns before execution of 
retribution (gisas) or payment of dia. 


(6) Pardon may not be retracted from, if it is expressly made by 
consent. 


Chapter Three. Compensation 
Día (Blood Money) 


42. (1) Dia (blood-Money) is one hundred camels of different 
ages or its equivalent value in money as tbe chief justice may 
determine from time to time after consultation with the 
competent bodies. 


(2) Dia of wounds (arch) and Ghura are determined as set out 
in the second schedule attached to this act. 


(3) Dia multiplies by the number of victims and not by the 
number of offenders in the offence punishable therewith, and 
payment of dia shall be equally bame by the offenders if their 
participation is in execution of a criminal conspiracy between 
them, and in all other cases dia shall be paid by each according 
to his participation in the offence. 


Appendix — 240 - Sudan 517 


(4) No other compensation shall be imposed alongside dia for 
homicide and wounds. 


(5) In case of homicide and wounds caused by negligence the 
amount of día shall be decreased proportionately to the 
offender's participation in causing the offence. 


Judgment of Dia 


43. The court shall pass judgment of dia in accordance with the 
second schedule attached hereto in any of the following cases: 


(a) In murder and intentional wounds, if retribution (qisas) is 
remitted, 


(b) In semi-murder and semi-intentional wounds, 
(c) In homicide and wounds caused by negligence, 


(d) In homicide and wounds caused by a minor or 
indiscriminate person. 


To whom Dia is Due 


44. Dia is due originally to the victim and then passes on to his 
heirs according to their shares in inheritance, and where the 
victim has no heirs, dia shall vest in the state. 


Persons on whom Dia is Due and Mode of Collection 


45. (1) Día shall be due upon the offender alone in offences of 
murder or intentional wounds. 


(2) Dia shall be due upon the offender and his clan (aqila) in 
offences of semi-mtentional and negligent homicide and 
wounds, 


(3) Clan (agila) includes the paternal relatives of the offender, 
or his insurer, persons who are jointly liable with him, and his 
employer financially if the offence is committed during the 
course of his employment. 


(4) The dia of murder or intentional wounds, shall be 
immediately due, and may be postponed or paid in instalment 
with the consent of the victims or his relatives, and día of semi- 
murder or homicide caused by negligence, may immediately be 
due or paid by instalments, and the person responsible for the 
dia shall produce the necessary guarantee if requested by those 
entitled thereto. 


(5) Dia shall be collected m accordance with the provision of 
the Civil Procedure Act. 


Restitution of Property or Benefit or Compensation 


46. The court shall, upon conviction of the accused, order the 
restitution of any property or benefit obtained by the offender, 
and it may, on application by the victim or his relatives, order 
compensation for any injury resulting from the offence, in 
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accordance with the provisions of the Civil Transactions and 
Procedures Act. 


Chapter Four. Measures of Welfare and Reform 
Measures Prescribed for Juveniles 


47. The court may apply the following measures against an 
accused juvenile who has completed seven years of age et the 
time of committing the criminal act but not 18 years of age: 


(a) Reprimanding during the sessions in the presence cf his 
guardian. 


(b) Whipping not exceeding 20 lashes, by way of discipline. 


(c) Handing over the juvenile to his father or any staer 
trustworthy person, after undertaking to properly look after 
him. 


(d) Placing the juvenile under social supervision for a period 
not less than one year and not exceeding two years. 


(e) Sending him to be detained in any of the reformation and 
social welfare institutions for the purpose of reforming. and 
educating him, for a term not less than two years and not 
exceeding five years. 

Measures Prescribed for the Elderly 


48. Without prejudice to the implementation of hudud pena ties 
and the provisions relating to retribution (qisas), the court nay 
where it sees fit after conviction of an elderly who has atta ed 
70 years of age, take the following measures: 


(a) handing the elderly over to his relative or any trustwo-thy 
person after undertaking to properly look after him. 


(b) expatriation for a term not exceeding that of rmprisonmeat 
prescribed for the offence. 


(c) consigning him to any of the reformatory and social welce 
institutions for a period not exceeding two years. 


*» »* 
Part IX. Offences Relating to Public Health and Safety 


Chapter One. Acts Causing Danger to Life and Property 


x* E. 


Negligence Causing Danger to Persons or Property 


74. Whoever negligently commits any act which exposes a 
person's life to danger, or which is likely to cause hurt or injiry 
to any person or property, or omits to take the necessary 
measures to protect others from the danger of any persar, 


animal, machine or material under his control or in his 
possession, shall be punished with imprisonment for a term not 
exceeding six months or with a fine or with both. 


ttk 


Part XIV. Offences Affecting Persons and Human Body 


one 


Abetment of Suicide of Child or Insane Person 


134. Whoever abets a child below puberty or an insane person 
or a person in a state of funkiness or under the influence of 
mental or psychological disturbance to commit suicide, shall be 
punished with imprisonment for a term not exceeding one year, 
and wbere the suicide occurs as a result of abetment shall be 
punished with the punishment prescribed for murder. 


Abortion 


135. (1) There shall be deemed to commit the offence of 
abortion whoever intentionally causes a woman to miscarry a 
quick unbom child, unless the miscarriage occurs in any of the 
following cases: 


(a) Where the miscarriage is necessary to save the mother’s 
life, 


(b) Where the pregnancy is the result of rape which has 
occurred not more than 90 days before the pregnant woman 
has desired the miscarriage thereof, 


(c) Where it 1s proved that the quick unborn child has died ın 
the mother's womb. 


(2) Whoever commits the offence of abortion shall be punished 
with imprisonment for a term not exceeding three years or with 
a fine or both, without prejudice to the right of dia, and where 
abortion has occurred after the lapse more than 90 days from the 
date of pregnancy, shall be punished with imprisonment for a 
term not exceeding five years or with a fine or with both. 


Act Leading to Abortion 


136. Whoever knowing [a] woman to be pregnant performs an 
act which causes her to miscarry shall be punished with 
imprisonment for a term not exceeding two years or with a fine 
or with both, without prejudice to the right of dia. 


Causing the Death of a Quick Unborn Child 


137. Whoever commits an act leading to the death of a quick 
unborn child in the mother's womb, or to its bemg born dead, or 
to its death after birth, without such act being necessary to save 
the mother's life or protect her from grave harm, shall be 
punished with imprisonment for a term not exceeding two years 
or with a fine or with both, without prejudice to the right of dia. 


Wounds and their Types 


138. (1) Whoever causes another person to lose an organ in 
the body, or mental function, or any of the senses, or limbs, or 
causes any fracture or wound in the body shall be deemed to 
cause wounds. 


(2) Wounds may be intentional or semi-intentional, or be by 
negligence, and in differentiating between them the same 
consideration made in differentiating between the three types of 
homicide shall be observed. 


Penalty for Causing Intentional Wounds 


139. (1) Whoever commits the offence of causing intentional 
wounds shall be punished with retribution (gisas) where its 
conditions are satisfied thereof and where the conditions are not 
satisfied or retribution (qisas) is remitted, shall be punished 
with imprisonment for a term not exceeding five years or with a 
fine or with both, without prejudice to the right of dia. 


(2) Whoever commits the offence of causing intentional 
wounds in the Southern States shall be punished with 
imprisonment for a term not exceeding five years or with a fine 
or with both, without prejudice to the right of dia. 


Punishment for Causing Semi-intentional Wounds 


140. Whoever commits the offence of causing semi-intentional 
wounds shall be punished with imprisonment for a term not 
exceeding three years or with a fine or both, without prejudice to 
the right of dia. 


Penalty for Causing Wounds by Mistake 


141. Whoever commits the offence of causing wounds by 
mistake shall be punished with imprisonment for a term not 
exceeding one year or with a fine or with both, without prejudice 
to the right of dia. 


Hurt 


142. (1) There shall be deemed to commit the offence of hurt 
whoever causes any pain or disease to another person and shall 
be punished with imprisonment for a term not exceeding six 
months or with a fine or with both. 

(2) Where hurt has occurred by dangerous means such as 
poison or intoxicating drugs or where hurt is caused with the 
intention of drawing a confession from another, or compelling 
that other to perform an act contrary to the law, the offender 


shall be punished with imprisonment for a term not exceeding 
two years and may also be punished with a fine. 


* * x* 
Part XV. Offences of Honour, Reputation and Public Morality 
Adultery (Zina) 
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145. (1) There shall be deemed to commit adultery: 


(a) every man who has sexual intercourse with a woman 
without there being a lawful bond between them; 


(b) every women who permits a man to have sexual intercourse 
with her without there being a lawful bond between them. 


(2) Sexual intercourse takes place by the penetration of the 
whole glans or its equivalent into the vulva. 


(3) It shall not be deemed to be a lawful bond a marriage which 
by consensus is rules void. 


146. () Whoever commits the offence of adultery shall be 

punished with: 

(a) execution by stoning where the offender is married 
(muhsany, 


(b) 100 lashes where the offender is not married (non-muhsan). 


(2) The male non-married offender may be punished, in 
addition to whipping, with expatriation for one year. 

(3) Being muhsan means having a valid persisting marriage at 
the time of the comunission of adultery, provided that such 
marriage has been consummated. 


(4) Whoever commits adultery in the Southern States, shall be 


punished with imprisonment for a term not exceeding one year 
or with a fine or with both, and where the offender is muhsan 


with imprisonment for a term not exceeding three years or with 
a fine or with both. 


Remittance of the Penalty of Adultery 


147. Penalty of adultery shall be remitted for any of the 
following two reasons. 


(a) if the offender retracts his confession before execution of 
the penalty, where the offence is proved by confession only. 


(b) if the witnesses retract their testimony thereby lessening 
the nisab of such testimony. 


weeg 


Rape 


149. (1) There shall be deemed to commit the offence of rape 
whoever has sexual intercourse by way of adultery or 
homosexuality with any person without consent. 


(2) Consent shall not be recognised where the offender has 
custody or authority over the victim. 


(3) Whoever commits the offence of rape shall be punished 
with 100 Jashes and with imprisonment for a term not exceeding 
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ten years, unless rape constitutes the offence of adultery cr 
homosexuality, then it is punishable with death. 
Incest 


150. (1) There shall be deemed to commit the offence cf 
incest whoever commits the offence of adultery ar 
homosexuality or rape with any person being one of 15 
ascendants, or descendants or their spouses, or with his broter, 
or sister or any of the issue thereof, or the maternal or paternal 
uncle or aunt. 


(2) Whoever commits the offence of incest shall be 

with the penalty prescribed for the offence constituted by his ect, 
in cases other than those punishable with death, he shall bs 
punished with an additional penalty of imprisonment for a temm 
not exceeding five years. 


Gross Indecency 


151. (1) There shall be deemed to commit the offence of grass 
indecency whoever commits any act contrary to another persoa'3 
modesty, or performs any sexual act with another person mct 
amounting to adultery or homosexuality, and he shall b= 
punished with whipping not exceeding 40 lashes and he may 
also be punished with imprisonment for a term not exceedinz 
one year or with a fine. 


(2) Where the offence of gross indecency is committed ir a 
public place or without the consent of the victim the offender 
shall be punished with whipping not exceeding 80 lashes and hz 
may also be punished with imprisonment for a term act 
exceeding two years or with a fine. 


Indecent and Immoral Acts 


152. (1) Whoever commits in a public place an act or 
conducts himself in an indecent manner or a manner contrary to 
public morality or wears an indecent or immoral uniform whi 
causes annoyance to public feelings, shall be punished with 
whipping not exceeding 40 lashes or with a fine or with both. 


(2) The act shall be considered contrary to public morality 1^ X 
is 80 considered in the religion of the doer or the custom of h2 
country where such act has occurred. 


se © 


Practising Prostitution 


154. (1) There shall be deemed to commit the offence cf 
practiaing prostitution whoever is found in a place cf 
prostitution so that it is likely that be may exercise sexual scts 
or earn therefrom, and shall be punished with whipping act 
exceeding 100 lashes or with imprisonment for a term act 
exceeding three years. 


(2) Place of prostitution means any place designated for h2 
meeting of men or women or men and women between whoin 


there is no marital relationship or kinship, in circumstances in 
which the exercise of sexual acts is probable to occur. 


Running a Place for Prostitution 


155. (1) Whoever runs a place for prostitution, or rents 
premises or allows their use, knowing that it is used as a place 
100 lashes and with imprisonment for a term not exceeding five 
years, and an order may be made for the closing of the premises 
or forfeiture thereof. 


(2) Whoever is convicted for the second time under the 
provision of sub-section (1) shall be punished with whipping not 
exceeding 100 lashes and with imprisonment for a term not 
exceeding ten years together with forfeiture of such place. 


(3) Where the offender is convicted for the third time he shall 
be punished with death or life imprisonment, together with 
forfeiture of premises. 


(4) In all cases judgment of forfeiture of the premises shall not 
be passed unless the premises are owned by the offender or used 
with his knowledge. 


Seduction 


156. Whoever seduces any person by inducing, taking or assists 
in the taking or abduction of such a person, or hires him to 
commit the offence of adultery or homosexuality or practising 
prostitution or gross mdecency or obscene acts, or acts contrary 
to public morality, shall be punished with whipping not 
exceeding 100 lashes or with imprisonment for a term not 
exceeding five years, and if the person so seduced is a minor or 
a person of unsound mind, or if the exercise of any such acts is 
intended to be committed outside the Sudan, he shall be 
punished with whipping not exceeding 100 lashes and with 
imprisonment for a term not exceeding seven years. 


False Accusation of Unchastity 
157. (1) There shall be deemed to commit the offence of false 


imputes adultery or homosexuality or negation of lineage, to a 
chaste person, even if such person is dead. 


(2) A person is deemed to be chaste when he has not been 
convicted of adultery, homosexuality, rape, or incest, or 
(3) Whoever makes a false accusation of unchastity (Qazf) 
shall be punished with 80 lashes. 

Remittance of the Penalty for False Accusation of Unchastity 
(Qazf) 


158. (1) The penalty for false accusation of unchastity (Qazf) 
shall be remitted in any of the following cases: 


^Y 


(a) exchange of defamatory statements, where it is proved that 
the aggrieved person or. the complainant has returned the 
same defamatory statement to the offender, 


(b) pardon by the defamed person or the complainant before 
the execution of the penalty for defamation (Qazfy, 


(c) by Liaan between the spouses; 
(d) where the defamed person is a descendant of the defamer. 


(2) Where the penalty for defamation (Qazf) is remitted for any 
of the reasons set out in subsection (1), the offender shall be 
punished with the penalty prescribed for the offence of 
defamation. 


*** 
Part XVL Offences Against Personal Liberty 
Abduction 


161. (1) whoever abducts any person below puberty or insane 
persons, by taking or inducing him, in order to remove him from 
the custody of lawful guardian without the consent of such 
guardian, shall be punished with imprisonment for a term not 
exceeding seven years and he may also be punished with a fine. 


(2) The provisions of sub-section (1) shall not apply to any 


person who alleges the right of custody or guardianship or 
trusteeship or any lawful authority. 


Kidnapping 


162. Whoever kidnaps any person by compelling him, or by any 
means of deceit induces him to leave a certain place, with the 
intention of committing an offence on his person or his liberty, 
shall be punished with imprisonment for a term not exceeding 
ten years or with a fine or with both. 


tet 
The First Schedule. Parts and Wounds Subject to Retribution 


1. The seeing eye if completely uprooted. 

2. The nose (to the soft part). 

3. The sound ear, without regard to hearing. 

4. The lip if it 1s completely cut, with no regard to the part 
thereof. 

5. The tooth, if the concerned medical authority decides that 
its substitute will not appear. 

6. Thetongue if it is completely cut. 

7. The arm if amputated from the joint, and in case of excess 

. the victim is entitled to the dia to that part in excess of the 

joint. 

8. The leg, and the provision relating to the arm shall apply 
thereto. 

9. Fingers and fingertips of hands, and legs out from a joint. 
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. 10. Penis, if it is completely cut, or only the glans of the penis 


i8 cut. 

11. The two testicles, each one shall be taken for its counter 
provided that the safety of the other 1s secured. 

12. Al Muadtha are wounds that expose a bone. 


wee 


SWEDEN. Act of 18 May 1995 to amend the Abortion Act. 
(An Act to amend the Abortion Act [1974:595], Stockholm, 
Sweden, Ministry of Health and Social Affairs, 1995, 2 p.) 


Section 1 


On a woman requesting the termination of her pregnancy, an 
abortion may be performed if the measure is taken before the 
expiry of the 18th week of pregnancy and cannot be presumed, 
on account of illness on the woman's part, to entail any serious 
danger to her life or health. 


Section 2 


On a woman requesting an abortion or on the question of 
termination of the pregnancy having arisen as referred to in 
Section 6, she shall be offered a supportive interview before the 
measure is taken. 


Section 3 


An abortion may not be procured after the expiry of the 
eighteenth week of pregnancy without permission for the action 
being granted to the woman by the National Board of Health and 
Welfare. Such permission may only be granted if there are 
special reasons for the abortion. 


Section 4 


If, in a case referred to in Section 1, an abortion is refused, the 
question shall be immediately referred for adjudication by the 
National Board of Health and Welfare. 


Permission as aforesaid may not be granted if there is reason to 
suppose that the embryo is viable. 


Section 5 


An abortion or termination of pregnancy as referred to in Section 
6 may only be performed if the woman is a Swedish citizen or 
domiciled in this country, or if, in another case, for special 
reasons, the National Board of Health and Welfare has granted 
the woman permission for the measure. 


Only a person authorised to practise as a physician may perform 
an abortion or terminate pregnancy as referred to in Section 6. 
The measure shall be taken in a public hospital or in some other 
medical institution approved by the National Board of Health 
and Welfare. 
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Section 6 


If it is presumable that, owing to illness or bodily defec. an the 
part of the woman, the pregnancy entails a serious danger Io her 
life or health, the National Board of Health and Welfzre may 
grant permission for the pregnancy to be terminated aer the 
expiry of the 18th week of pregnancy and regardless of 3cw far 
the pregnancy has advanced. 


Termination of pregnancy on account of illness or bodily defect 
referred to in the foregoing may be performed by a person 
authorised to practise medicine, without permission from the 
National Board of Health and Welfare and notwithstandarg the 
provisions of Section 5, if the measure cannot be dserred 
without danger to the woman. 


Section 7 


Decisions by the National Board of Health and Wel'a-e in 
matters concerning permission for abortion or the terminetzon of 
pregnancy under Section 6 may not be appealed. 


Section 8 


Following an abortion or the termination of pregnancy as 
provided in Section 6, the woman shall be offered a supocrtive 
interview. The person responsible for activities at the hospital 
or institution where the measure has been performec shall 
ensure that such an offer 13 made. 


Section 9 


Any person who, without being authorised to practice as a 
physician, intentionally causes an abortion in another stal be 
fined or sentenced to not more than one year's imprisonm:rt for 
illegally procuring an abortion. 


If an offence as referred to in the foregoing is to be deemed 
aggravated, sentence of imprisonment shall be passed for not 
less than six months and not more than four years. In judging 
whether the offence is aggravated, it shall be particularly 
considered whether the act was performed habitually 5r for 
profit or entailed a special danger to the life or health 3f the 
woran. Criminal liability for attempted illegal procurenzat of 
an abortion shall be imposed as provided m Chap. 23 »f the 
Penal Code. 


Section 10 


A physician intentionally contravening a provision of Secien 4 
or, unless otherwise indicated by Section 6 (2), of Section 3 or 5 
shall be fined or sentenced to not more than six moaths' 


imprisonment. 


UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. TYNWALD. Termination of 

(Medical Defences) Act 1995 (Chapter 14 of 2995), 
19 October 1995. (Acts of Tynwald, 1995, pp. 360-367.) 
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1. Subject to section 5, a person shall not be guilty of an 
offence under section 71 or 72 of the Criminal Code 1872 
(offences relating to procuring a miscarriage) (in this Act 
referred to as "the Criminal Code") when a pregnancy is 
terminated by a hospital surgeon if that surgeon and an 

medical practitioner are of the opinion, formed in 
good faith, that the termination of the pregnancy is necessary to 
preserve the life of the pregnant woman. 


2. (1) Without prejudice to the generality of section 1 of 
this Act or to the proviso to section 3 of the Infanticide and 
Infant Life (Preservation) Act 1938 (in this Act referred to as 
"the 1938 Act"), if the hospital surgeon who terminates the 
pregnancy and the other medical practitioner are of the opinion, 
formed in good faith, that - 


(a) the continuance of the pregnancy would involve a 
substantial risk (other than such risk as is normally associated 
with pregnancy and childbirth) to the life of the pregnant woman 
greater than if the pregnancy is terminated, or 


(b) the termination is necessary to prevent grave permanent 
injury to — 


(i) the physical health of the woman; or 
(ii) the mental health of the woman, 


the termination shall, for the purposes of those sections, be 
necessary to preserve the life of the pregnant woman. 


(2) In a case to which subsection (1)\(bXii) applies, the other 
medical practitioner must be a consultant psychiatrist. 


3. (1) When, in accordance with sections 1 and 2 of this Act 
or in accordance with the proviso to section 3 of 1938 Act, a 
hospital surgeon terminates a pregnancy which has exceeded 24 
weeks, 1t shall be the duty of the surgeon — 


(a) to perform the termination in such manner as is best 
calculated to preserve the life of the child; and 


(b) to take such other action as is reasonable in all the 
circumstances to preserve the life of the child. 


(2) The duty imposed by subsection (1) shall be exercised in a 
manner which is consistent with, and shal] not override, the duty 
of the surgeon to preserve the life of the woman. 


(3) The obligation to comply with the duty imposed by this 
section is a duty owed to the pregnant woman and the child (if 
born alive), and any breach of that duty is actionable 
accordingly, subject to the defences and other incidents applying 
to actions for breach of statutory duty. 


4. (1) Subject to section 6, a person shall not be guilty of an 
offence under — 
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(a) section 71 or 72 of the Criminal Code; or 
(b) section 3 of the 1938 Act, 


when a pregnancy is terminated by a hospital surgeon if that 
surgeon and an independent medical practitioner are of the 
opinion, formed in good faith, that there is a substantial risk that 
if the child were to be born at full term it would suffer from such 
physical or mental abnormalities as to be — 


(i) unlikely to aurvive birth; 


(ii) unlikely to be capable of maintaining vital functions after 
birth; or 


(iii) seriously handicapped. 


(2) For the purposes of subsection (1\iii), a serious handicap 
exists if, and only if, the hospital surgeon and the medical 
practitioner are of the opinion, formed in good faith, that the 
handicap is not capable of being cured or substantially relieved 
by treatment or the passage of time. 


(3) Subsection (1Xiii) shall not apply unless the hospital 
surgeon and the medical practitioner are of the opinion, formed 
in good faith, that the pregnancy has not exceeded 24 weeks. 


S. (1) Subject to section 6 a person shall not be guilty of an 
offence under section 71 or 72 of the Criminal Code when a 


pregnancy is terminated by a hospital surgeon if — 


(a) that surgeon and an independent medical practitioner are of 
the opinion, formed in good faith, that the pregnancy has lasted 
for less than 12 weeks; and 


(b) the requirements of subsection (2) have been complied 
with. 


(2) The requirements referred to in subsection (1\(b) are that — 


(a) the pregnant woman has produced to the hospital surgeon 
and the medical practitioner an affidavit or other evidence taken 
under oath alleging that the pregnancy could be caused by rape, 
incest or indecent assault, 


(b) the pregnant woman has made a complaint to the police 
about the alleged rape, incest or indecent assault as soon as was 
reasonable in all the circumstances, and 


(c) the hospital surgeon and the medical practitioner are of the 
opinion, formed in good faith, that there are no medical 
indications which are inconsistent with the allegation that the 
pregnancy could be caused by rape, incest or indecent assault. 


(3) No evidence in respect of, or any matter connected with, 
the termination of a pregnancy in accordance with this section 
shall be admissible in any criminal proceedings relating to the 
alleged rape, incest or indecent assault except with the leave of 
the court. 
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6. (1) Sections ] to 5 shall apply only where — 
(a) the pregnant woman is ordinarily resident in the Island, and 
(b) the pregnancy is terminated in a national health hospital. 


(2) In sections 1, 4 and 5, "independent medical practitioner" 
means a medical practitioner who — 


(8) is not employed on the staff of, or otherwise contracted to 
provide medical services in, a national health hospital in a post 
or office which is junior to the hospital surgeon who terminates 
the pregnancy, or 


(b) is not a partner or employee of the hospital surgeon who 
terminates the pregnancy, or 


(c) is not a member or employee of a group practice of which 
the hospital surgeon who terminates the pregnancy is a member 
or employee, or 


(d) during the 6 months preceding the termination, has not 
acted as locum tenens for the hospital surgeon who termunates 
the pregnancy, or 


(e) during the 6 months preceding the termination, has not 
been engaged to assist the hospital surgeon in the course of a 
private medical practice. 


(3) Subsection (1), and so much of sections 1 and 2 as relate to 
the opinion of two medical practitioners, shall not apply to the 
termination of a pregnancy by a medical practitioner in a case 
where the practitioner is of the opinion, formed in good faith, 
that the termination is immediately necessary to save the life or 
to prevent grave permanent injury to the physical health of the 
pregnant woman. 


(4) In the case of a woman carrying more than one foetus, the 
defences provided under sections 1 to 5 apply if — 


(a) the ground for termination of the pregnancy specified in 
section 4 applies in relation to any foetus and the action is taken 
for the purpose of procuring the miscarriage of that foetus, or 


(b) any of the other grounds for termination of the pregnancy 
specified in those sections applies. 


(5) a tee eet erence aN 
Act — 


(a) if the child is bom alive, the hospital surgeon shall be 
under a duty to take all reasonable steps to preserve the hfe of 
the child; or 

(b) if there is no live birth, the foetus shall be disposed of — 


(i) in accordance with the wishes of the pregnant woman; or 
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(ii) in the absence of any direction by the pregnant wcman, in 
accordance with the normal practice of the hospital, 


but the foetus or any part of the foetus shall not be used 5r made 
available for any medical or other experiment or procedure or 
for any purpose whatsoever without the express written consent 
of the mother. 


7. (1) The Department shall, after consulting such persons 
and bodies as it thinks appropriate, make regulations æ to the 
provision by the Department of — 


(a) balanced and impartial counsellmg services tor any 
pregnant woman who has to consider the termination of her 
pregnancy, 


(b) facilities, staff or funds for such service; and 


(c) training and information for persons engaged for the 
purposes of such service. 


(2) The Department may make regulations to provide — 


(a) for requiring any such notice, opinion or affidavit as is 
referred to in this Act to contain such information and to be in 
such form as may be prescribed by the regulations; 


(b) for requiring any such evidence on oath as is referred to in 
this Act to include such information as may be prescribec by the 
regulations, 

(c) for requiring the preservation and disposal o such 
documents as are made for the purposes of this Act or the 
regulations, 

(d) for requiring any medical practitioner who terminates a 
pregnancy to give notice of the termination and to furnizh such 
documents and information relating to the termination as nay be 
so prescribed; 

(e) for prohibiting the disclosure, except to such person: or for 


such purposes as may be so prescribed, of any document or 
information furnished pursuant to this Act or to regulatiors. 


(3) The documents and information furnished in pursuznce of 
regulations made under subsection (2\(d) shall be notifiec solely 
to the Community Physician. 

(4) Any person who intentionally contravenes or mtentsonally 
fails to comply with the requirements of regulations under 
subsection (2) shall be liable on summary conviction to a fine 
not exceeding £5,000. 


(5) Regulations under this section shall be laid before 
Tynwald. 


& (1) Inthis Act- 


"the 1938 Act" has the meaning given by section 2(1); 


"consultant" means a medical practitioner who is employed as a 
consultant under section 10 of the National Health Service (Isle 
of Man) Act 1948; 


"the Criminal Code" has the meaning given by section 1; 


"the Department" means the Department of Health and Social 
Security, 


"hospital surgeon" means — 
(i) a consultant in obstetrics and gyneecology, 
(ii) a consultant in surgery, 


(iii) a surgeon employed on the staff of a national health 
ital: or 


(iv) any other medical practitioner who is recognised by the 


pregnancies at a national health hospital; 
"medical practitioner" means a registered medical practitioner, 


"national health hospital" means a hospital vested in the 
Department for the purposes of the National Health Service (Isle 
of Man) Acts 1948 to 1979. 


(2) Nothing in this Act shall be construed as imposing any duty 
on any person to participate in any treatment authorised by this 
Act to which that person has a conscientious objection and the 
Department shall not — 


(a) terminate the employment of any persons so refusing, or 


(b) refuse to employ persons on the sole ground that they 
refuse, or might refuse to participate in any treatment authorised 
under this Act. 


(3) For the avoidance of doubt, it is declared that it is not an 
offence under the law of the Island for & medical practitioner or 
any other person to advise a pregnant woman in respect of any 
service relating to the termination of pregnancy which is 
available in any place outside the Island. 


9. Any expenses of the Department which are attributable to 
this Act shall paid out of monies provided by Tynwald. 


10. (1) This Act may be cited as the Termination of 
Pregnancy (Medical Defences) Act 1995. 


(2) This Act shall come into force on the expiration of the 
period of three months beginning with the date on which it is 
passed. 


UNITED STATES OF AMERICA. Public Law No. 103-259 
of 26 May 1994, Freedom of Access to Clinic Entrances Act of 
1994. (United States Statutes at Large, Vol. 108, 1994, pp. 694- 
697.) 


SEC. 2. PURPOSE. 


Pursuant to the affirmative power of Congress to enact this 
legislation under section 8 of article I of the Constitution, as 
well as under section 5 of the fourteenth amendment to the 
Constitution, it is the purpose of this Act to protect and promote 
the public safety and health and activities affecting interstate 
commerce by establishing Federal criminal penalties and civil 
remedies for certain violent, threatening, obstructive and 
destructive conduct that is intended to injure, intimidate or 
interfere with persons seeking to obtain or provide reproductive 
health services. 


SEC. 3. FREEDOM OF ACCESS TO CLINIC EN- 
TRANCES. 


Chapter 13 of title 18, United States Code, is amended by 
adding at the end thereof the following new section: 


"$ 248 Freedom of Access to Clinic Entrances. 
"(a) PROHIBITED ACTIVITIES. — Whoever — 


"(1) by force or threat of force or by physical obstruction, 
intentionally injures, intimidates or interferes with or attempts 
to injure, intimidate or interfere with any person because that 
person is or has been, or in order to intimidate such person or 
any other person or any class of persons from, obtaining or 
providing reproductive health services; 


"(2) by force or threat of force or by physical obstruction 
intentionally injures, intimidates or interferes with or attempts 
to injure, intimidate or interfere with any person lawfully 
exercising or seeking to exercise the First Amendment right of 
religious freedom at a place of religious warship; or 


"(3) intentionally damages or destroys the property of a 
facility, or attempts to do so, because such facility provides 
reproductive health services, or intentionally damages or 
destroys the property of a place of religious worship, 


shall be subject to the penalties provided in subsection (b) and 
the civil remedies provided in subsection (c), except that a 
parent or legal guardian of a minor shall not be subject to any 
penalties or civil remedies under this section for such activities 
insofar as they are directed exclusively at that minor. 


"(b) PENALTIES. — Whoever violates this section shall 


"(1) in the case of a first offense, be fined in accordance with 
this title, or imprisoned not more than one year, or both; and 


"(2) in the case of a second or subsequent offense after a prior 
conviction under this section, be fined in accordance with this 
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Fla oe anona inde since than vean. or boll: 


except that for an offense involving exclusively a nonviolent 
physical obstruction, the fine shall be not more than $10,000 and 
the length of imprisonment shall be not more than six months, or 
both, for the first offense, and the fine shall be not more than 
$25,000 and the length of imprisonment shall be not more than 
18 months, or both, for a subsequent offense; and except that if 
bodily injury results, the length of imprisonment shall be not 
more than 10 years, and if death results, it shall be for any term 
of years or for life. 


"(c) CIVIL REMEDIES. — 
"(1) RIGHT OF ACTION. — 


(A) IN GENERAL. — Any person aggrieved by reason of the 
conduct prohibited by subsection (a) may commence a civil 
action for the relief set forth in subparagraph (B), except that 
such an action may be brought under subsection (aX1) only by a 
person involved in providing or seeking to provide, or obtaining 
or seeking to obtain, services in a facility that provides 
reproductive health services, and such an action may be brought 
under subsection (2X2) only by a person lawfully exercising or 
seeking to exercise the First Amendment right of religious 
freedom at a place of religious worship or by the entity that 
owns or operates such place of religious worship. 


"(B) RELIEF. — in any action under subparagraph (A) the 
court may award appropriate relief, including temporary, 
preliminary or permanent injunctive relief and compensatory 
and punitive damages, as well as the costs of suit and reasonable 
fees for attorneys and expert witnesses. With respect to 
compensatory damages, the plaintiff may elect, at any time prior 
to the rendering of final judgment, to recover, in lieu of actual 
damages, an award of statutory damages in the amount of $5,000 
per violation. 


"(2) ACTION BY ATTORNEY GENERAL OF THE UNITED 
STATES. — 


"(A) IN GENERAL. — If the Attorney General of the United 
States has reasonable cause to believe that any person or group 
of persons is being, has been, or may be injured by conduct 
constituting a violatian of this section, the Attorney General may 
commence a civil action in any appropriate United States 
District Court. 


"(B) RELIEF. — In any action under subparagraph (A), the 
end ibe a ea cim 
The court, to vindicate the public interest, may also assess a 
civil penalty against each respondent — 


"i) in an amount not $10,000 for a nonviolent 
physical obstruction and $15,000 for other first violations, and 


"Gii) in an amount not exceeding $15,000 for a nonviolent 
physical obstruction and $25,000 for any other subsequent 
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violation. 
"(3) ACTIONS BY STATE ATTORNEYS GENERAL. — 


YA) IN GENERAL. — If the Attorney General of a State (es 
reasonable cause to believe that any person or group of persers 
is being, has been, or may be injured by conduct constituting a 
violation of this section, such Attorney General may commence a 
civil action in the name of such State, as parens patriae cn 
behalf of natural persons residing in such State, m ary 
appropriate United States District Court. 


"(B) RELIEF. — In any action under subparagraph (A), the 
court may award appropriate relief, including temporary, 
preliminary or permanent injunctive relief, compensa-ary 
damages, and civil penalties as described in paragraph (2XB- 


"(d) RULES OF CONSTRUCTION. — Nothing in this secin 
shall be construed — 


"(1) to prohibit any expressive conduct (including peace^ul 
picketing or other peaceful demonstration) protected from Egal 
prohibition by the First Amendment to the Constitution; 


"(2) to create new remedies for interference with actiwties 
protected by the free speech or free exercise clauses of the 7-rst 
Amendment to the Constitution, occurring outside a facilty, 
regardless of the point of view expressed, or to limit any 
existing legal remedies for such interference; 


"(3) to provide exclusive criminal penalties or civil rem=cies 
with respect to the conduct prohibited by this section, 5t to 
preempt State or local laws that may provide such penalties or 
remedies; or 

"(4) to interfere with the enforcement of State or local laws 


regulating the performance of abortions or other reproductive 
health services. 


"(e) DEFINITIONS. — As used in this section: 


"(1) FACILITY. — The term 'facility' includes a hospital, =linic, 
physician's office, or other facility that provides reprocu:tive 
health services, and includes the building or structure in which 
the facility is located. 


"(2) INTERFERE WITH. — The term ‘interfere with' meaas to 
restrict a person's freedom of movement. 


"(3) INTIMIDATE. -- The term ‘intimidate’ means to place a 
person in reasonable apprehension of bodily harm to Hm- or 
herself or to another. 


"(4 PHYSICAL OBSTRUCTION. — The term ‘physical 
obstruction! means rendering impassable ingress to or egress 
from a facility that provides reproductive health services or to or 
from a place of religious worship, or rendering passage to or 
from such a facility or place of religious worship unreescnably 
difficult or hazardous. 


"(5) REPRODUCTIVE HEALTH SERVICES. — The term 
‘reproductive health services’ means reproductive health services 
provided in a hospital, clinic, physician's office, or other facility, 
and includes medical, surgical, counseling or referral services 
relating to the human reproductive system, including services 
relating to pregnancy or the termination of a pregnancy. 

"(6) STATE. — The term 'State' includes a State of the United 
States, the District of Columbia, and any commonwealth, 
territory, or possession of the United States." 


SEC. 4. CLERICAL AMENDMENT. 


The table of sections at the beginning of chapter 13 of title 18, 
United States Code, is amended by adding at the end the 
following new item: 


"248. Blocking access to reproductive health services." 
SEC. 5. SEVERABILITY. 


If any provision of this Act, an amendment made by this Act, or 
the application of such provision or amendment to any person or 
circumstance is held to be unconstitutional, the remainder of this 
Act, the amendments made by this Act, and the application of 
the provisions of such to any other person or circumstance shall 
not be affected thereby. 


SEC. 6. EFFECTIVE DATE. 


This Act takes effect on the date of the enactment of this Act, 
and shall apply only with respect to conduct occurring on or after 
such date. 


UNITED STATES OF AMERICA. DELAWARE. An Act of 
17 July 1995 to amend Chapter 17, Title 24, and Chapter 9, 
Title 10 of the Delaware Code relating to notice of abortions 
performed on minors. (Session Laws, 1995, Chapter 238, 7 p.) 


Sec. 1780. Short Title 


This Act shall be known aud may be cited as the Parental Notice 
of Abortion Act. 


Sec. 1781. Legislative Purpose and Findings 
(a) The Legislature of the State of Delaware finds as fact that: 


(i) immature minors often lack the ability to make fully 
informed choices that take into account both immediate and 
long-range consequences, 


(ii) the physical, emotional, and psychological consequences of 
teen pregnancy are serious and can be lasting, particularly when 
the patient is immature; 


(iii) the capacity to become pregnant and the capacity for mature 
judgment concerning how to choose among the alternatives for 
managing that pregnancy are not necessarily related; 


(iv) parents ordinarily possess information essential to enable a 
physician to exercise his or her best medical judgment 
concerning the child, 

(v) parents who are aware that their minor daughter has had an 
after the abortion; 


(vi) parental consultation is usually desirable and in the best 
interest of their minor children and parents ordinarily act in the 
best interest of their minor children; and 


(vii) parental mvolvement legislation enacted in other states has 
been shown to have significant impact in reducing abortion, 


(b) It is the intent of the Legislature of the State of Delaware in 
enacting this parental notice provision to further the important 
and compelling State interests of: 


(i) protecting minors against their own immaturity; 


(it) fostering the family structure and preserving it as a viable 
social unit; 


(iii) protecting the rights of parents to rear children who are 
members of their household; and 


(iv) protecting the health and safety of minor children. 

Sec. 1782. Definitions 

For purposes of this Act, the following definitions will apply: 
(a) "Minor" means a female person under the age af 16. 


(b) “Emancipated minor" means any minor female who is or 
has been married or has, by court order or otherwise, been freed 
from the care, custody, and control of her parents or any other 
legal guardian. 


(c) "Abortion" means the use of any mstrument, medicine, 
drug, or any other substance or device to terminate the 
pregnancy of a woman known to be pregnant, with an intention 
other than to increase the probability of a live birth, to preserve 
the life or health of the child after live birth, or to remove a dead 
fetus. 


(d) "Medical emergency" means that condition which, on the 
basis of the physician or other medically authorized person's 
good faith clinical judgment, so complicates the medical 
condition of the pregnant minor as to necessitate the immediate 
abortion of her pregnancy to avert her death or for which delay 
will create serious risk of substantial and irreversible 
impairment of a major bodily function. 
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(e) "Coercion" means restraining or dominating the choice of a 
minor female by force, threat of force, or deprivation of food and 
shelter. 


(f) "Licensed mental health professional" means a person 
licensed under the Division of Professional Regulation of the 
State of Delaware as a: 


(i) psychiatrist, 

(ii) psychologist, or 

(iii) licensed professional counselor of mental health. 
Sec. 1783. Notice Required 


No physician or other medically authorized person shall perform 
an abortion upon an unemancipated minor until complying with 
the following notification provisions: 


(a) No physician or other medically authorized person shall 
perform an abortion upon an unemancipated minor unless the 
physician, medically authorized person, or an agent of the 
physician or of the medically authorized person has given at 
least 24 hours actual notice to one or both parents (either 
custodial or non-custodial), a grandparent, a licensed mental 
health professional (who shall not be an employee or under 
contract to an abortion provider except employees or contractors 
of an acute care hospital) or to the legal guardian of the pregnant 
minor of the intention to perform the abortion, or unless the 
physician, medically authorized person, or an agent of the 
physician or of the medically authorized person has received a 
written statement or oral communication from another physician 
or medically authorized person, hereinafter called the “referring 
physician or medically authorized person,” certifying that the 
referring physician or medically authorized person has given 
such notice. If the person contacted pursuant to this subsection 
is not the parent or guardian, the person so contacted must 
explain to the minor the options available to her include 
adoption, abortion and full-term pregnancy, and must agree that 
it is in the best mterest of the minor that a waiver of the parental 
notice requirement be granted. Any licensed mental health 
professional so contacted shall certify that he or she has 
performed an assessment of the specific factors and 
circumstances of the minor subject to the evaluation including 
but not limited to the age and family circumstances of the minor 
and the long-term and short-term consequences to the minor of 
termination or continuation of the pregnancy. 


(i) No physician or other abortion provider shall charge a 
referral fee to a person authorized under this section to receive 
notice; nor shall a person authorized under this section to 
receive notice charge a referral fee to a physician or other 
abortion provider. 

(ii) Nothing in this section shall affect the obligations of a 
person pursuant to other provisions of this Code to report 
instances of child abuse to the appropriate government agencies. 
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(b) A minor may petition the Family Court (“Court”) cf any 
county of this State for a waiver of the notice requirement cf this 
section pursuant to the procedures of Sec. 1784 of this Chapter. 
A physician who has received a copy of a court order gran:ing a 
waiver application under Sec. 1784 of this Chapter aball 1x, at 
any time, give notice of the minor's abortion to any person 
without the minor's written permission. 


Sec. 1784. Application for waiver of parental notice 
requirement; grounds; timeliness of decision; notico of 
decision; appeals; costs 


(a) The court shall consider waiving the notice requirenreat of 
Sec. 1783 of this Chapter upon the proper application of a 
minor. The application shall be in writing, signed by the riinor, 
and verified by her oath or affirmation before a peson 
authorized to perform notarial acts. It shall designate: C) the 
minor's name and residence address, (ii) a mailing acd-ess 
where the Court's order may be sent and a telephone nux ber 
where messages for the minor may be left; (iii) that the mimcr is 
pregnant, (iv) that the minor desires to obtain an abortior; (v) 
each person for whom the notice requirement is sought -o be 
waived, and (vi) the particular facts and circumstances which 
indicate that the minor is mature and well-informed enough to 
make the abortion decision on her own and/or that it is in ihe 
best interest of the minor that notification pursuant to Sec. .783 
of this Chapter be waived. 


(b) The Court, by a judge, shall grant the written applicction 
for a waiver if the facts recited in the application establish that 
the minor is mature and well-informed enough to make the 
abortion decision on her own or that it is m the best interest of 
the minor that notification pursuant to Sec. 1783 of this Chaoter 
be waived. The Court shall presume that married parents not 
separated and grandparents are complete confidants, such tast, 
on application to waive the notice requirement as to eitaer, 
grounds to waive the notice requirement as to one parent or 
grandparent shall constitute grounds to waive the noice 
requirement as to the spouse thereof. 


(c) If the Court fails to rule within five calendar days of -he 
time of the filing of the written application, the application skal 
be deemed granted; in which case, on the sixth day, the cart 
shall issue an order stating that the application is deemei 
granted. 


(d) The court shall mail three copies of any order to the mailng 
address identified in the application on the day the order issues, 
Shall attempt to notify the minor by telephone on the day tac 
order issues, and if so requested, shall make copies of the or&r 
available at Court chambers for the minor. 


(e) An expedited appeal to the Supreme Court shall be 
available to any minor whose petition is denied by a judge of tL e 
Family Court. Notice of intent to appeal shall be given within 
two days of the receipt of actual notice of the denial of the 
petition. The Supreme Court shall advise the minor that she hes 
a right to court-appointed counsel and shall provide her wifa 
such counsel upon request, at no cost to the minor. Tie 
Supreme Court shall expedite proceedings to the extert 


necessary and appropriate under the circumstances. The 
Supreme Court shall notify the minor of its decision consistent 
with subsection (d) of this section. 


(f) No court shall assess any fee or cost upon a minor for any 
proceeding under this section. 


(g) Each court shall provide by rule for the confidentiality of 
proceedings under this subchapter, but shall continue to initiate 
investigations into any allegations of past abuse where otherwise 
appropriate, without disclosing that an application under this 
subchapter was the source of the information prompting the 
investigation. 


2 & 


Sec. 1786. Coercion Prohibited 


No parent, guardian, or other person shall coerce a minor to 
undergo an abortion or to continue a pregnancy. Any minor who 
is threatened with such coercion may apply to a court of 
competent jurisdiction for relief. The court shall provide the 
minor with counsel, give the matter expedited consideration, and 
grant such relief as may be necessary to prevent such coercion. 
Should a minor be denied the financial support of her parents or 
legal guardian by reason of her refusal to undergo abortion or to 
continue a pregnancy, she shall be considered emancipated for 
purposes of eligibility for assistance benefits. 


Sec. 1787. Medical Emergency Exception 


The requirements of Sec. 1783, Sec. 1784 and Sec. 1786 of this 
Act shall not apply when, in the best medical judgment of the 
physician or other medically authorized person, based on the 
facts of the case, a medical emergency exists that so complicates 
the pregnancy as to require an immediate abortion. 


Sec. 1788. Counseling to affected persons 


The Division of Child Mental Health Services, Department of 
Services for Children, Youth and Their Families, shall offer 
counseling and support to any minor who is pregnant and is 
considering filing or has filed an application under this 
subchapter, if the minor requests such services. 
Notwithstanding any contrary statutes, no notification of the 
request for or provision of such services to the minor shall be 
provided to any person, nor shall the consent of any person 
thereto be required. 


Sec. 1789. Penalty and Criminal Jurisdiction 


(a) Any person who intentionally performs an abortion with 
knowledge that, or with reckless disregard as to whether, the 
person upon whom the abortion has been performed is an 

j minor, and who intentionally or knowingly fails 
to conform to any requirement of this Act, shall be guilty of a 
class A misdemeanor. 


(b) The Superior Court shall have exclusive jurisdiction of 
violations of this section. 


Sec. 1790. Notice and avoidance of liability 


In any prosecution pursuant to Sec. 1789 of this chapter, the 
State shall prove beyond a reasonable doubt that the physician 


(or other medically authorized person) who performed the 
abortion did not have a good faith belief on his or her part that 
actual notice was given by such physician (or other medically 
authorized person), his or her agent, or the referring physician or 
another medically authorized person to a person listed in Sec. 
1783(a) of this chapter as qualified to receive notice. In any 
civil case, the plaintiff must prove the absence of such a good 
faith belief by clear and convincing evidence. 


Sec. 1791. Civil Damages Available 


Failure to give notice pursuant to the requirements of this Act is 
prima facie evidence of interference with family relations in 
appropriate civil actions. The law of this State shall not be 
construed to preclude the award of punitive damages in any civil 
action relevant to violations of this Act. Nothing in this Act 
shall be construed to limit the common law rights of parents." 


UNITED STATES OF AMERICA. ILLINOIS. Public Act 
No. 89-18, An Act of 1 June 1995 concerning parental notice of 
abortion. (Laws of the State of Illinois, 1995, pp. 608-621.) 


Section 1. Short title 


This Act may be cited as the Parental Notice of Abortion Act of 
1995. 


*** 


Section 5. Legisiative findings and purpose 


The General Assembly finds that notification of a family 
member as defined in this Act is in the best mterest of an 
unemancipated minor, and the General Assembly’s purpose in 


enacting this parental notice law is to further and protect the 


best interests of an unemancipated minor. 
The medical, emotional, and psychological consequences of 
abortion are sometimes serious and long-lasting, and tmmature 
minors often lack the ability to make fully informed choices that 
consider both the immediate and long-range consequences. 
Parental consultation is usually in the best mterest of the minor 
and is desirable since the capacity to become pregnant and the 
capacity for mature judgment concerning the wisdom of an 
abortion are not necessarily related. 

* *$ 


Section 10. Definitions 


As used m this Act: 
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"Abortion" means the use of any instrument, medicine, drug, or 
any other substance or device to terminate the pregnancy of a 


' woman known to be pregnant with an intention other than to 


increase the probability of a live birth, to preserve the life or 
health of a child after live birth, or to remove a dead fetus. 


"Actual notice" means the giving of notice directly, in person, or 
by telephone. 


“Adult family member" means a person over 21 years of age 
who is the parent, grandparent, step-parent living in the 
household, or legal guardian. 


“Constructive notice” means notice by certified mail to the last 
known address of the person entitled to notice with delivery 
deemed to have occurred 48 hours after the certified notice is 
mailed. 


“Incompetent” means any person who has been adjudged as 
mentally ill or developmentally disabled and who, because of 
her mental illness or developmental disability, 1s not fully able 
to manage her person and for whom a guardian of the person has 
been appointed under Section 11a-3(aX1) of the Probate Act of 
1975, 


“Medical emergency” means a condition that, on the basis of the 
physician’s good faith clinical judgment, so complicates the 
medical condition of a pregnant woman as to necessitate the 
immediate abortion of her pregnancy to avert her death or for 
which & delay will create serious risk of substantial and 
irreversible impairment of major bodily function. 


"Minor" means any person under 18 years of age who is not or 
has not been married or who has not been emancipated under 
the Emancipation of Mature Minors Act. 


"Neglect" means the failure of an adult family member to supply 
a child with necessary food, clothing, shelter, or medical care 
when reasonably able to do so or the failure to protect a child 
from conditions or actions that immi and seriously 
endanger the child's physical or mental health when reasonably 
able to do so. 


"Physical abuse" means any physical injury intentionally 
inflicted by an adult family member on a child. 

"Physician" means any person licensed to practice medicine in 
all its branches under the Illinois Medical Practice Act of 1987. 
"Sexual abuse" means any sexual conduct or sexual penetration 
as defined in Section 12-12 of the Criminal Code of 1961 that is 
prohibited by the criminal laws of the State of Illinois and 
committed against a minor by an adult family member as 
defined in this Act. 


ket 


Section 15. Notice to adult family member 
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No persoa shall knowingly perform an abortion upon a micor or 
upon an i unless the physician or his or her 
agent has given at least 48 hours actual notice to an adul. family 
member of the pregnant minor or incompetent person o7 ais or 
her intentian to perform the abortion, unless that person cr his or 
her agent has received a written statement by a referring 
physician certifying that the referring physician or his. cr her 
agent has given at least 48 hours notice to an adult. family 
member of the pregnant minor or incompetent person. I. actual 
notice is not possible after a reasonable effort, the physician or 
his or her agent must give 48 hours constructive notice. 


ee 
Section 20. Exceptions 
Notice shall not be required under this Act if: 


(1) the minor or incompetent person is accompaniec by a 
person entitled to notice; or 


(2) notice is waived in writing by a person who is entrl=d to 
notice; or 


(3) the attending physician certifies m the patient's medical 
record that a medical emergency exists and there is insufficient 
time to provide the required notice; or 

(4) the minor declares in writing that she is a victim of sexual 
abuse, neglect, or physical abuse by an adult family merrber as 
defined in this Act. The attending physician must certify im the 
patient's medical record that he or she has received the written 
declaration of abuse or neglect. Any notification of »ublic 
authorities of abuse that may be required under other lews of 
this State need not be made by the person performirg the 
abortion until after the minor receives an abortion that otherwise 
complies with the requirements of this Act; or 

(5) notice is waived under Section 25. 


see 


Section 23. Reports relating to professional conduc’ and 
capacity 


(A) Entities Required to Report 


wht 


(4) State's Attorneys 


The State's Attorney of each county shall report te the 
Disciplinary Board all instances in which a person licorsed 
under this Act is convicted or otherwise found guilty cf the 
commission of any felony. The State's Attorney of each county 
may report to the Disciplinary Board through a veiñed 
complaint any instance in which the State's Attorney beieves 
that a physician has willfully violated the notice requiremeats of 
the Parental Notice of Abortion Act of 1995. 


ses 
Section 25. Procedure for judicial waiver of notice 


(a) The requirements and procedures under this Section are 
available to mmors and mcompetent persons whether or not they 
are residents of this State. 


(b) The minor or incompetent person may petition any circuit 
court for a waiver of the notice requirement and may participate 
in proceedings on her own behalf. The court shall appoint a 
guardian ad litem for her. Any guardian ad litem appointed 
under this Act shall act to maintain the confidentiality of the 
proceedings, The circuit court shall advise her that she has a 
OO uet aa 
counsel upon her request. 


(c) Court proceedmgs under this Section shall be confidential 
and shall ensure the anonymity of the minor or incompetent 
person. All court proceedings under this Section shall be sealed. 
The minor or incompetent person shall have the right to file her 
petition in the circuit court using a pseudonym or using solely 
her initials. All documents related to this petition shall be 
confidential and shall not be made available to the public. 


These proceedings shall be given precedence over other pending 
matters to the extent necessary to ensure that the court reaches a 
decision promptly. The court shall rule and issue written 
findings of fact and conclusions of law within 48 hours of the 
time that the petition is filed, except that the 48-hour limitation 
may be extended at the request of the minor or incompetent 
person. If the court fails to rule within the 48-hour period and 
an extension is not requested, then the petition shall be deemed 
to have been granted, and the notice requirement shall be 
waived. 


(d) Notice shall be waived if the court finds by a 
preponderance of the evidence either: 


(1) that the minor or incompetent person is sufficiently mature 
and well enough informed to decide intelligently whether to 
have an abortion, or 


(2) that notification under Section 15 of this Act would not be 
in the best interests of the minor or incompetent person. 


(e) A court that conducts proceedings under this Section shall 
issue written and specific factual findings and legal conclusions 
supporting its decision and shall order that a confidential record 
of the evidence and the judge's findings and conditions be 
maintained. 

(f) An expedited confidential appeal shall be available, as the 
Supreme Court provides by rule, to any minor or incompetent 
person to whom the circuit court denies a waiver of notice. An 
order authorizing an abortion without notice shall not be subject 
to appeal. 


(g) The Supreme Court is respectfully requested to promulgate 


any rules and regulations necessary to ensure that proceedings 
under this Act are handled in an expeditious and confidential 
manner. 


(h) No fees shall be required of any mimor or incompetent 
person who avails herself of the procedures provided by this 
Section. 


* *1$ 


Section 30. Minor's consent to abortion 


A person may not perform an abortion on a minor without the 
minor's consent, except in a medical emergency. 


ee © 


Section 35. Reports 


The Department of Public Health shall comply with the 
reporting requirements set forth in the consent decree in Herbst 
v. O'Malley, case no. 84-C-5602 in the U.S. District Court for 
the Northern District of Illinois, Eastern Division. 


“+ 
Section 40. Penalties 


(a) Any physician who willfully fails to provide notice as 
required under this Act before performing an abortion on a 
minor or an incompetent person shall be referred to the Illmois 
State Medical Disciplinary Board for action in accordance with 
Section 22 of the Medical Practice Act of 1987. 


(b) Any person, not authorized under this Act, who signs any 
waiver of notice for a minor or incompetent person seeking an 
abortion, is guilty of a Class C misdemeanor. 


eeg 


Section 45. Immunity 


Any physician who, in good faith, provides notice in accordance 
with Section 15 or relies on an exception under Section 20 shall 
not be subject to any type of civil or criminal liability or 
discipline for unprofessional conduct for failure to give required 
notice. 


ee 


Section 50. Severability and inseverability 


If any provision of this Act or its application to any person or 
circumstance is held invalid, the invalidity of that provision or 
application does not affect other provisions or applications of the 
Act that can be given effect without the invalid provision or 
application, except that Section 25 is mseverable to the extent 
that if all or any substantial and material part of Section 25 is 
held invalid, then the entire Act is invalid. 
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Section 85. 


The Medical Practice Act of 1987 is amended by changing 
Sections 22 and 23 as follows: 


tet 


40. Willful failure to provide notice when notice is required 
under the Parental Notice of Abortion Act of 1995. 


es 


C. The Medical Disciplinary Board shall recommend to the 
Department civil penalties and any other appropriate discipline 
in disciphnary cases when the Board finds that a physician 
willfully performed an abortion with actual knowledge that the 
person upon whom the abortion has been performed is a minor 
or an incompetent person without notice as required under the 
Parental Notice of Abortion Act of 1995. Upon the Board’s 
recommendation the shall impose, for the first 
violation, a civil penalty of $1,000 and for a second or 
subsequent violation, a civil penalty of $5,000. 


*»* 


UNITED STATES OF AMERICA. LOUISIANA. Act No. 
648 of 20 June 1995. (Session Law Service, 1995, 6 p.) 


Section 1. R.S. 40:1299.35.6 is hereby amended and reenacted 
to read as follows: 


Sec. 1299.35.6. Woman's Right To Know 


A. Legislative findings and purposes 
The Legislature of Louisiana finds that: 


(1) Act No. 435 of the 1978 Regular Session of the Legislature 
required the obtaining of the informed consent of a pregnant 
woman to the performance of an abortion. This law was 
declared unconstitutional in the cases of Margaret S. v. 
Edwards, and in Margaret S. v. Treen. 


(2) By Act No. 435 of the 1978 Regular Session of the 
Legislature (R.S. 40:1299.35.7) a twenty-four-hour waiting 
period was required between the signing of an informed consent 
and the performance of an abortion. This law was repealed by 
Act No. 418 of the 1980 Regular Session of the Legislature 
because of the decision of the federal court in Margaret S. v. 
Edwards. 


(3) Subsequent to the above-referenced court decisions and 
legislative enactments, the United States Supreme Court has 
rendered a decision in the case of Planned Parenthood of 
Pennsylvania v. Casey, which upheld the constitutionality of the 
Pennsylvania law which required informed consent, parental 


Er 
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consent, and a twenty-four-hour waiting period prior to an 
the decisions in the Margaret S. cases. 


(4) The judicial obstacles to such legislation now having tezn 
removed by virtue of the Casey decision, the legislature fnis 
that it is in the public interest and in furtherance of the gen=sal 
health and welfare of the citizens of this state to reeaect 
provisions of law similar to those heretofore either declared 
unconstitutional or repealed for the following reasons: 


(a) It is essential to the psychological and physical well-bzing 
of a woman considering an abortion that she receive complete 
and accurate information on her alternatives. 


(b) The knowledgeable exercise of a woman's decision to Lave 
an abortion depends on the extent to which the woman rece:vzd 
sufficient information to make an informed choice between two 
alternatives, giving birth or having an abortion. 


(c) The vast majority of all abortions are performed in clinics 
devoted solely to providing abortions and family planaing 
services. Most women who seek abortions at these facilities Jo 
not have any relationship with the physician who performs the 
abortion, before or after the procedure. They do not return tc the 
facility for postsurgical care. In most instances, the wonmn’s 
only actual contact with the physician occurs simultanecnaly 
with the abortion procedure, with little opportunity to rec=tve 


(d) The decision to abort “is an important, and often a strezscul 
one, and it is desirable and imperative that it be made with fall 
knowledge of its nature and consequences,” Planned ParentI ood 
v. Danforth. 


(e) “The medical, emotional, and psychological consequences 
of an abortion are serious and can be lasting ...”, HI. v. 
Matheson. 


(f) Abortion facilities or providers offer only limited ard'or 
impersonal counseling opportunities. 


(g) Many abortion facilities or providers hire untrained and 
unprofessional "counselors" whose primary goal is to sell 
abortion services. 


(5) Based on the above findings, it is the purpose of this Act lo: 


(a) Ensure that every woman considering an abortion rese.ve 
complete information on her alternatives and that every woran 
submitting to an abortian do so only after giving her voluntary 
and informed consent to the abortion procedure. 


(b) Protect unbom children from a woman's uninformed 
decision to have an abortion. 


(c) Reduce “the risk that a woman may elect an abortion oaly 
to discover later, with devastating psychological conseqneaces, 
that her decision was not fully informed", Planned Parenthooc v. 


Casey. 


B. Informed consent; requirements 


After a woman is determined to be pregnant, no abortion shall 
be performed or induced without the voluntary and informed 
consent of the woman upon whom the abortion is to be 
performed or induced. Except in the case of a medical 
emergency, consent to an abortion is voluntary and informed if 
and only if 


(1) At least twenty-four hours before the abortion, the 
physician who is to perform the abortion or the referring 
physician has informed the woman, orally and in person, of 


(a) The name of the physician who will perform the abortion. 


(b) A description of the proposed abortion method and of those 
risks (including risks to the woman's reproductive health) and 
alternatives to the abortion that a reasonable patient would 
consider material to the decision of whether or not to undergo 
the abortion. 


(c): The probable gestational age of the unborn child at the time 
the abortion is to be performed; and, if the unborn child is viable 
or has reached the gestational age of twenty-four weeks and the 
abortion may be otherwise lawfully performed under existing 
law, that: 


(i) The unborn child may be able to survive outside the womb. 


(ii) The woman has the right to request the physician to use the 
method of abortion that is most likely to preserve the life of the 
unborn child. 


(iii) If the unborn child is born alive, that attending physicians 
have the legal obligation to take all reasonable steps necessary 
to maintain the life and health of the child. 


(d) The probable anatomical and physiological characteristics 
of the unborn child at the time the abortion is to be performed. 


(e) The medical risks associated with carrying her child to 
term. 


(f) Any need for anti-Rh immune globulin therapy, 1f she is Rh 
negative, the likely consequences of refusing such therapy, and a 
good faith estimate of the cost of the therapy. 


(2) (a) At least twenty-four hours before the abortion, the 
physician who is to perform the abortion, the referring 
physician, or a qualified person has informed the woman, orally 
and in person, that: 


(i) Medical assistance benefits may be available for prenatal 
information on the availability of such assistance is contained in 
the printed materials which shall be given to her and described 
in this Section. 


(ii) The printed materials describe the unborn child and list 


agencies which offer alternatives to abortion. 


(iii) The father of the unborn child is liable to assist in the 
support of her child, even in instances where he has offered to 
pay for the abortion. In the case of rape, this information may be 
omitted, 


(iv) She is free to withhold or withdraw her consent to the 
abortion at any time before or during the abortion without 
affecting her right to future care or treatment and without the 
loss of any state or federally funded benefits to which she might 
otherwise be entitled. 


(b) For purposes of this Paragraph, “qualified person” shall 
mean an agent of the physician who is a psychologist, licensed 
social worker, licensed professional counselor, registered nurse, 
or physician. 


(3) The information required by this Section is provided to the 
woman individually and in a private room to protect her privacy 
and maintain the confidentiality of her decision, to ensure that 
the information focuses on her individual circumstances, and 
that she has an adequate opportunity to ask questions. 


(4) At least twenty-four hours before the abortion, the woman 
is given a copy of the printed materials described in this Section 
by the physician who is to perform the abortion, the referring 
physician, or a qualified person as defined in Subparagraph (2) 
(b) of this Subsection. If the woman 1s unable to read the 
materials, they shall be read to her. If the woman asks questions 
concerning any of the information or materials, answers shall be 
provided to her in her own language. If an interpreter is 
necessary, the cost of such interpreter shall be borne by the State 
of Louisiana. 


(5) The woman certifies in writing on a form provided by the 
Department of Health and Hospitals, prior to the abortion, that 
the information and materials required to be provided under this 
Section have been provided. All physicians who perform 
abortions shall report the total number of certifications received 
monthly to the department. The department shall make the 
number of certifications received available on an annual basis. 


(6) Prior to the performance of the abortion, the physician who 
is to perfarm the abortion or his agent receives a copy of the 
written certification required by this Section. 


(7) The woman is not required to pay any amount for the 
abortion procedures until the twenty-four-hour period has 
expired. 

C. (1) Publications of materials 


The Department of Health and Hospitals shall cause to be 
published in English, within ninety days after the effective date 
of this Subsection as amended in 1995, and shall update on an 
annual basis, the following easily comprehensible printed 
materials: 
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(a) Geographically indexed materials designed to inform the 
woman of public and private agencies and services available to 
assist a woman through pregnancy, upon childbirth, and while 
her child is dependent, including but not limited io adoption 
agencies. The materials shall include & comprehensive list of 
the agencies, a description of the services they offer, and the 
telephone number and addresses of the agencies, and inform the 
woman about available medical assistance benefits for prenatal 
care, childbirth, and neonatal care, and about the support 
obligations of the father of a child who is bom alive. The 
department shall ensure that the materials described in this 
Section are comprehensive and do not directly or indirectly 
promote, exclude, or discourage the use of any agency or service 
described in this Section. The materials shall also contain a toll- 
free, all-hours-a-day telephone number which may be called to 
obtain orally such a list and description of agencies in the 
locality of the caller and of the services they offer. Such toll- 
free telephone number shall be funded by the Department of 
Health and Hospitals. The materials shall state that it is : 
unlawful for any individual to coerce a woman to undergo an 
abortion, that any physician who performs an abortion upon a 
woman without her informed consent may be liable to her for 
damages in a civil action at law, and that the law permits 
adoptive parents to pay costs of prenatal care, childbirth, and 
neonatal care. The matenals shall include the following 
statement: 


“There are many public and private agencies willing and able to 
help you to carry your child to term, and to assist you and your 
child after your child is born, whether you choose to keep your 
child or to place her cr him for adoption. The state of Louisiana 
strongly urges you to contact them before making a final 
decision about abortion. The law requires that your physician or 
his agent give you the opportunity to call agencies like these 
before you undergo an abortion.” 


(b) Materials that inform the pregnant woman of the probable 
anatomical and physiological characteristics of the unborn child 
at two-week gestational increments from fertilization to full 
term, includmg color pictures or drawings representing the 
development of unborn children at two-week gestational 
increments, and any relevant information on the possibility of 
the unborn child's survival, provided that any such color 
pictures or drawings must contain the dimensions of the unborn 
child and must be realistic. The materials shall be objective, 
nonjudgmental, and designed to convey only accurate scientific 
information about the unborn child at the various gestational 
ages. The material shall also contain objective information 
describing the methods of abortion procedures commonly 
employed, the medical risks commonly associated with each 
such procedure, and the medical risks commonly associated with 
carrying a child to term. 


(c) A certification. form to be used by physicians or their agents 
as provided in Paragraph B (5) of this Section, which will list all 
the items of information which are to be given to women by 
physicians or their agents as required by this Section. 
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(2) The materials shall be printed in a typeface large enough to 
be clearly legible. 


(3) The materials required under this Section shall be cvailable 
at no cost from the department upon request and in appropriate 
number to any person, facility, or hospital. 


(4) The department shall promulgate rules and reguations 
relative to the appropriate number and methods of repcrting at 
no cost. 


D. Medical emergency 


Where a medical emergency compels the performance >f an 
abortion, if possible, of the medical indications support me his 
judgment that an abortion is necessary to avert her deat3 or to 


avert substantial and irreversible impairment of a major bodily 


function. 
E. Reporting requirements 


Any physician who has provided the information and macerials 
to any woman in accordance with the requirements of this 
Section shall provide to the department: 


(1) With respect to a woman upon whom an abortion is 
performed, all information as required by R.S. 40:1299.35.10 as 
well as the date upon which the mfonmation and materials 
required to be provided under this Section were provided. as 
well as an executed copy of the certification form required by 
Paragraph B (5) hereof. 


(2) With respect to any woman to whom the mformation and 
materials have been provided in accordance with this Section, 
but upon whom the physician has not performed an abortion, -he 
name and address of the facility where the required inform:ton 
was provided and the information as required by RS. 
40:1299.35.10(AX1) and (4) through (18) inclusive, and if 
executed by the woman, a copy of the certification form required 
by Paragraph B (5) of this Section. 

F. Criminal penaities 

(1) Any person who intentionally, knowingly, or recklessly 
fails to comply with all the of this Section shal” be 
subject to the penalties provided in R.S. 40:1299.35.18. 

(2) No physician shall be guilty of violating this Section if ke 
or she can demonstrate, by a preponderance of the evidence, thet 
he or she reasonably believed that furnishing the requiced 


information would have resulted in a severely adverse effect on 
the physical or mental health of the pregnant woman. 


G. Civil penalties 
In addition to whatever remedies are otherwise available uncer 


the law of this state, failure to comply with the requirements 5r 


this Section shall: 


(1) Provide a basis for a civil malpractice action. Any 
intentional violation of this Section shall be admissible im a civil 
suit as prima facie evidence of a failure to obtain an informed 
consent. When requested, the court shall allow a woman to 
proceed using solely her initials or a pseudonym and may close 
any proceedings in the case and enter other protective orders to 
preserve the privacy of the woman upon wbom the abortion was 
armed. 


(2) Provide a basis for professional disciplinary action under 
R.S. 37:1261 et seq. 

(3) Provide a basis for recovery for the wornan for the death of 
her unborn child under Louisiana Civil Code Article 2315.2, 


whether or not the unborn child was viable at the time the 
abortion was performed, or was born alive. 


H. Limitation on civil liability 


Any physician who complies with the provisions of this Section 
may not be held civilly liable to his patient for failure to obtain 
informed consent to fhe abortion under this Section. Any and all 
other rights and remedies are preserved to the patient. 


*** 


J. Construction 


(1) Nothing in this Section shall be construed as creating or 
recognizing a right to abortion. 


(2) It is not the intention of this Section to make lawful an 
abortion that 1s unlawful on the effective date of this Subsection 
or which later becomes unlawful. 


K. Right of intervention 


The author and coauthors who sponsored or cosponsored the Act 
which originated as House Bill No. 2246 of the 1995 regular 
Session of the Legislature in his or her official] standing and 
capacity shall intervene as a matter of right in any case in which 
the constitutionality of this Section is challenged. 


ee 


UNITED STATES OF AMERICA. MONTANA. Parental 
Notice of Abortion Act, 15 April 1995. (Laws and Resolutions 
of the State of Montana, 1995, Chapter 469, pp. 2263-2267.) 
(1) The legislature finds that: 


(a) immature minors often lack the ability to make fully 
informed choices that take into account both immediate and 


long-range consequences; 


(b) the medical, emotional, and psychological consequences of 
abortion are sometimes serious and can be lasting, particularly 
when the patient is immature; 

(c) the capacity to become pregnant and the capacity for mature 


judgment concerning the wisdom of an abortion are not 
necessarily related; 


(d) parents ordinarily possess information essential to a 
physician in the exercise of the physician's best medical 
judgment concerning the minor, 

(e) parents who are aware that their minor daughter has had an 
abortion may better ensure that the daughter receives adequate 


(f) parental consultation is usually desirable and in the best 
interests of the minor. 


(2) The purpose of sections 1 through 10 is to further the 
important and compelling state interests of 


(a) protecting minors against their own immaturity, 


(b) fostering family unity and preserving the family as a viable 
je unit 


(c) protecting the constitutional rights of parents to rear 
children who are members of their household; and 


(d) reducing teenage pregnancy and unnecessary abortion. 
Sectlon 3. Definitions 


As used in sections 1 through 10, unless the context requires 
otherwise, the following definitions apply: 


(1) *Actual notice" means the giving of notice directly in 
person or by telephone. 


(2) “Coercion” means restraining or dominating the choice of a 
minor female by force, threat of force, or deprivation of food and 
shelter. 


(3) "Emancipated minor" means a person under 18 years of age 
who is or has been married or who has been granted an order of 


limited emancipation by a court as provided in 41-3-406. 


(4) “Incompetent person” means a person who is 
person or a protected person who has had 
guardian appointed pursuant to Title 72, chapter 5. 


(5) “Medical emergency” means a condition that, on the basis 
of the physician’s good faith clinical judgment, so complicates 
the medical condition of a pregnant woman as to necessitate the 
immediate abortion of the woman's pregnancy to avert the 
woman's death or a condition for which a delay m treatment will 
create serious risk of substantial and irreversible impairment of 
a major bodily function. 


an 
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(6) "Minor" means a female under 18 years of age who is not 
an emancipated minor. 


(7) "Physical abuse" means any physical injury intentionally 
inflicted by a parent or legal guardian on a child. 


(8) "Physician" means a person licensed to practice medicine 
under Title 37, chapter 3. 


(9) "Sexual abuse" has the meaning given in 41-3-102. 
Section 4. Notice of parent required 


A physician may not perform an abortion upon a minor or an 
incompetent person unless the physician has given at least 48 
hours' actual notice to one parent or to the legal guardian of the 
pregnant minor or incompetent person of the physician's 
intention to perform the abortion. The actual notice may be 
given by a referring physician. The physician who performs the 
abortion must receive the written statement of the referring 
notice. If actual notice is not possible after a reasonable effort, 
the physician or the physician’s agent shall give alternate notice 
as provided in section 5. 


Section 5. Alternate notification 


In lieu of the actual notice required by section 4, notice may be 
made by certified mail addressed to the parent at the usual place 
of residence of the parent with retum receipt requested and 
delivery restricted to the addressee, which means a postal 
employee may deliver the mail only to the authorized addressee. 
Time of delivery is considered to occur at noon on the next day 
on which regular mail delivery takes place after mailing. 


Section 6. Exceptions 
Notice is not required under section 4 or 5 if: 


(1) the attending physician certifies in the patient's medical 
record that a medical emergency exists and there is insufficient 
time to provide notice; 


(2) notice is waived, in writing, by the person entitled to 
notice, or 


(3) notice is waived under section 9. 
Section 7. Coercion prohibited 


A parent, a guardian, or any other person may not coerce a minor 
to have an abortion. Ifa minor is denied financial support by the 
minor’s parents, guardian, or custodian because of the minor's 
refusal to have an abortion, the minor must be considered an 
emancipated minor for the purposes of eligibility for public 
assistance benefits. The public assistance benefits may not be 
used to obtain an abortion. 
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Section 8. Reports 


A monthly report indicating the number of notices issuec under 
sections 1 through 10 and the number of times i which 
exceptions were made to the notice requirement under section 6, 
as well as the type of exceptions, must be filed wit the 
department of health and environmental sciences on forms 
prescribed by the department. Patient names and other 
identifymg information may not be used on the forms. The 
department shall prepare and make available to the public cn an 


annual basis a compilation of the data reported. 
Section 9. Procedure for judicial waiver of notice 


(1) The requirements and procedures under this section are 
available to minors and incompetent persons whether or nct they 
are residents of this state. 


(2) (8) The minor or incompetent person may petiticn the 
youth court for a waiver of the notice requirement anc may 
participate in the proceedings on the person's own behalf The 
petition must include a statement that the petitioner is pregaant 
and is not emancipated. The court may appoint a guardian ad 
litem for the petitioner. A guardian ad litem is required to 
maintain the confidentiality of the proceedings. The youth court 
shall advise the petitioner of the right to court-appointed cansel 
and shall provide the petitioner with counsel upon request. 


(b) Ifthe petition filed under subsection (2X) alleges abuse as 
a basis for waiver of notice, the youth court shall treet the 
petition as a report under 41-3-202. The provisions of Tite 41, 
chapter 3, part 2, apply to an investigation conducted pursuart to 
this subsection. 


(3) Proceedings under this section are confidential and must 
ensure the anonymity of the petitioner. All proceedings arder 
this section must be sealed. The petitioner may file the pe-ition 
using a pseudonym or using the petitioner's initials. All 
documents related to the petition are confidential and ar= not 
available to the public. The proceedings on the petition must be 
given preference over other pending matters to the extent 
necessary to ensure that the court reaches a decaion. 
The court shall issue written findings of fact and conclusions of 
law and rule within 48 hours of the time that the petition is fled 
unless the time is extended at the request of the petitione. If 
the court fails to rule within 48 hours and tbe time irs 20t 
extended, the petition is granted and the notice requirement is 
waived. 


(4) If the court finds by clear and convincing evidence tha he 
petitioner is sufficiently mature to decide whether to hav» an 
abortion, the court shall issue an order authorizing the minor to 
consent to the performance or inducement of an abortion without 
the notification of a parent or guardian. 


(5) The court shall issue an order authorizing the petitioner to 
consent to an abortion without the notification of a parert or 
guardian if the court finds, by clear and convincing evidence, 
that: 


(a) there is evidence of a pattern of physical, sexual, or 
emotional abuse of the petitioner by one or both parents, a 
guardian, or a custodian; or 


(b) the notification of a parent or guardian is not in the best 
interests of the petitioner. 


(6) If the court does not make a finding specified in subsection 
(4) or (5), the court shall dismiss the petition. 


(7) A court that conducts proceedings under this section shall 
issue written and specific findings of fact and conclusions of law 
supporting its decision and shall order that a confidential record 
of the evidence, findings, and conclusions be maintained. 


(8) the supreme court may adopt rules providing an expedited 
confidential appeal by a petitioner if the youth court denies a 
petition. An order authorizing an abortion without notice is not 
subject to appeal. 


(9) Filing fees may not be required of a pregnant minor who 
petitions a court for a waiver of parental notification or appeals a 
denial of a petition. 


Section 10. Criminal and civil penalties 


(1) A person convicted of performing an abortion in violation 
of section 4 or 5 shall be fined an amount not to exceed $500 or 
be imprisoned in the county jail for a term not to exceed 6 
months, or both. 


(2) Failure to provide the notice required under section 4 or 5 
is prima facie evidence in an appropriate civil action for a 
violation of a professional obligation. The evidence does not 
apply to issues other than failure to notify the parents or 
guardian. A civil action may be based on a claim that the failure 
to notify was the result of a violation of the appropriate legal 
standard of care. Failure to provide notice is presumed to be 
actual malice pursuant to the provisions of 27-1-221. Sections 1 
through 10 do not limit the common-law rights of parents. 


(3) A person who coerces a minor to have an abortion is guilty 
of a misdemeanor and upon conviction shall be fined an amount 
not to exceed $1,000 or be imprisoned in the county jail for a 
term not to exceed 1 year, or both. On a second or subsequent 
conviction, the person shall be fined an amount not less than 
$500 and not more than $50,000 and be imprisoned in the state 
prison for a term not less than 10 days and not more than 5 
years, or both. 


(4) A person not authorized to receive notice under section 5 
who signs a notice of waiver as provided in section 6(2) is guilty 
of a misdemeanor. 


eee 
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UNITED STATES OF AMERICA. MONTANA. Women's 
Right-to-Know Act, 26 April 1995. (Laws and Resolutions of 
the State of Montana, 1995, Chapter 566, pp. 3290-3297.) 


Section 2. Legislative purpose and findings 
(1) The legislature finds that: 


(a) itis essential to the psychological and physica! well-being 
of a woman who is considering an abortion that the woman 
receive complete and accurate information on alternatives, 


(b) the knowledgeable exercise of a woman's decision to have 
an abortion depends on the extent to which the woman receives 
sufficient information to make an informed cboice between the 
alternatives of giving birth and having an abortion; 

(c) in most instances, the anly contact with a physician that a 
woman who has an abortion has occurs simultaneously with the 


abortion procedure, with little opportunity to receive counseling 
concerning the decision; 


(d) the decision to abort is an important and often stressful one, 
and it is desirable and imperative that it be made with full 
knowledge of its nature and consequences; 


(e) the medical, emotional, and psychological consequences of 
an abortion are serious and can be lasting, 


(f) some abortion facilities or providers offer only limited or 
impersonal counseling opportunities, and 

(g) some abortion facilities or providers hire untrained and 
unprofessional counselors whose primary goal is to sell abortion 
services. 

(2) Based on the findings in subsectian (1), it is the purpose of 
sections 1 through 8 to: 


(a) ensure that every woman who is considering an abortion 


receive complete information on alternatives and that every 
woman submitting to an abortion do so only after giving 
informed consent to the abortion procedure; 


(b) protect unborn children from a woman's uninformed 
decision to have an abortion; and 


(c) reduce the risk that a woman may elect an abortion, only to 


As used in sections 1 through 8, unless the context requires 
otherwise, the following definitions apply: 


(1) "Medical emergency" means a condition that, on the basis 
of the physician's good faith clinical judgment, so complicates 
the medical condition of a pregnant woman as to necessitate the 
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immediate abortion of the woman's pregnancy to avert the 
woman's death or for which a delay will create serious risk of 
substantial and irreversible impairment of a major bodily 
function. 


(2) "Physician" means a person licensed to practice medicine 
under Title 37, chapter 3. 


(3) "Pregnant" or "pregnancy" means that female reproductive 
condition of having an unborn child in the woman's body. 


(4) “Unbom child" means the offspring of human beings from 
conception until birth. 


Section 4. Publication of materials 


(1) The department shall publish and annually update easily 
comprehensible printed, unbiased materials fhat are 
geographically indexed and designed to inform women of public 
and private agencies and services available to assist a woman 


(a) include adoption agencies, 


(b) include a comprehensive list of the agencies, a description 
of the services offered, and the telephone numbers and addresses 
of the agencies, 


(c) inform a woman about medical assistance benefits for 
prenatal care, childbirth, neonatal care, and child support 
obligations of a father of a child. 


(2) The department shall ensure that the materials described in 
this section are comprehensive and do not directly or indirectly 
promote, exclude, or discourage the use of any agency or service. 
The materials must include a toll-free, 24-hour telephone 
number that may be called to orally obtain a list and description 
of agencies in the locality of the caller and of the services 
offered by the agencies. 


(3) the materials must state that: 


(a) it is unlawful for any individual to coerce a woman to 
undergo or not to undergo an abortion; 


(b) a physician who performs an abortion on a woman without 
the woman's informed consent may be liable to the woman for 
damages in a civil action; and 


(c) ee un uid aded s cL E 
care, childbirth, and neonatal care. 


(4) The materials must inform the pregnant woman of the 
probable anatomical and physiological characteristics of the 
unborn child at 2-week gestational increments from fertilization 
to full term, including pictures or drawings representing the 
development of unbom children at 2-week gestational 
increments. The pictures or drawings must contain the 
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dimensions of the unborn child and must be realistic. The 
materials must include any relevant information on the 
possibility of the unborn child's survival at each stage depic.ed. 
The materials must be objective, nonjudgmental, and designed 
to convey only accurate scientific information about the unkomm 
child at the various gestational ages. The materials must conmin 
objective information describing the methods of abortion 
procedures commonly employed, the medical risks commcnly 
associated with each procedure, the possible detrimertal 
psychological effects of abortion, the possible detrimertal 
psychological effects of adoption, and the medical risks 
associated with carrying a child to term. 


(5) The materials must be printed m a clearly legible typeface. 


(6) The materials required to be produced under this sect-on 
must be provided at no cost upon request and must be proviced 
in appropriate quantities to any person, facility, or hospital. 


Section 5. Emergency 


When a medical emergency compels the performance of an 
abortion if possible, of the medical indications supporting the 
physician’s judgment that an abortion is necessary to avert the 
woman's death or that a 24-hour delay will create serious risk of 
substantial and irreversible impairment of a major bodly 
function. 


Section 6. Physician reporting requirements — penalty — action 
— department report. 


(1) Within 90 days after the effective date of this section, he 
department shall prepare a reporting form to be used »y 
physicians that contains a reprint of this chapter and on which 


(a) the number of women to whom the physician provided the 
information described in 50-20-104(5Y(a), including: 


(i) the number of women provided the information >y 
telephone and the number to whom it was provided in person; 
and 


(ii) the number of women in each group referred to in 
subsection (lXaXi) to whom the physician provided the 
information in the capacity of a referring physician and tne 
number to whom it was provided in the capacity of a physician 
who is to perform the abortian; 

(b) the number of women to whom the physician or an agent 5f 
the physician provided the information described in 50-2)- 
104(5X5), including; 

(i) the number of women to whom the physician provided the 
information by telephone and the number to whom it was 
provided in person; 


(ii) the number of women in each group referred to n 


subsection (1XbXi) to whom the physician provided the 
information in the capacity of a referring physician and the 
number to whom it was provided in the capacity of a physician 
who is to perform the abortion; and 


(ui) the number of women in each group referred to in 
subsection (1XbXii) to whom information was provided by the 
physician and the number to whom it was provided by an agent 
of the physician; 


(c) the number of women who availed themselves of the 
opportunity to obtain a copy of the printed information described 
in section 4 and the number who did not, 


(d) of each of the numbers described in subsections (1Xa) 
through (1Xc), the number who, to the best of the reporting 
physician's information and belief, obtained an abortion; and 


(e) the number of abortions that were performed by the 
physician but in which information otherwise required to be 
provided at least 24 hours before the abortion was not provided 
because: 


(1) an immediate abortion was necessary to avert the woman's 
death; or 


(i) a delay would create serious risk of substantial and 
irreversible impairment of a major bodily function. 


(2) The department shall ensure that copies of the reporting 
forms described in subsection (1) are provided: 


(a) by 120 days after the effective date of this section to all 
physicians licensed in this state; 


(b) to each physician licensed to practice after the effective 
date of this section, at the time of licensure; 


(c) by December 1 of each succeeding year, to all physicians 
licensed to practice in this state. 


(3) By February 28 of each year, each physician or the 
physician's agent who provided information to one or more 
women in accordance with 50-20-106 shall submit a copy of the 
reporting form described in subsection (1) to the department 
with the requested data entered accurately and completely. 


(4) Reports that are not submitted by March 31 are subject to a 
penalty of $500 for each 30-day period that the reports are 
overdue. A physician who is required to report but who, more 
than 1 year after the due date, has not submitted a report or who 
has submitted an incomplete report may, in an action brought by 
the department, be directed by a district court to submit a 
complete report within a period stated in the court order or be 
subject to sanctions for civil contempt. 


(5) By June 30 of each year, the department shall issue a public 
report providing statistics for the previous calendar year 
submitted in accordance with this section for each of the items 
listed in subsection (1). Each report must provide the statistics 


id 


for all previous calendar years, adjusted to reflect information 
from late or corrected reports. The department shall ensure that 
none of the information included in the public reports could 
reasonably lead to the identification of an mdividual who was 
provided information in accordance with 50-20-106. The 
department shall design the reporting process to ensure that 
confidentiality regarding the physician or the physician’s agent 
is maintained in the department records. 


(6) The department may, by rule, alter the dates established by 
subsection (2Xc), (3), or (5) or consolidate the forms or reports 
described in this section with other forms or reports to achieve 
ee a y 

burden of reporting requirements. However, reporting forms 
must be sent to all licensed physicians at least once a year, and 
the report described in subsection (5) must be issued at least 
once a year. 


Section 7. Civil remedies 


(1) A person who performs an abortion in knowing or reckless 
violation of this chapter may be liable for actual and punitive 
damages in an action brought by the woman upon whom an 
abortion was performed or, if the woman is under 18 years of 
age or is physically or mentally incapacitated for purposes of 
being able to decide whether to bring and pursue an action, then, 
on the woman’s behalf, by either: 


(a) the father of the unborn child who was the subject of the 
abortion; or 


(b) the grandparent of an unborn child who was the subject of 
the abortion. 


(2) À person who attempts to perform an abortion in knowing 
or reckless violation of this chapter may be liable for actual and 
puniüve damages in an action brought by the woman upon 
whom an abortion was attempted. 


(3) If the department fails to issue the public report required in 
section 6, a group of 10 or more citizens may seek an injunction, 
in a court of competent jurisdiction, against the director of the 
department to require that a complete report be issued within a 
period established by court order. Failure to comply with an 
injunction subjects the director to sanctions for civil contempt. 


(4) If judgment is rendered in favor of the plaintiff in any 
action described in this section, the court shall award reasonable 
attorney fees in favor of the plaintiff against the defendant. 

(5) An abortion or attempted abortion performed in violation of 


this chapter is the basis for a professional disciplinary action 
under 37-3-322. 


Section 8. Protection of privacy in court proceedings 


In a civil or criminal proceeding under this chapter, the court 
shall determine whether the anonymity of a woman upon whom 
an abortion has been performed or attempted must be preserved 
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from public disclosure, unless the woman waives anonymity. 
The court shall make a ruling and, upon determining that the 
woman's anonymity should be preserved, shall issue orders to 
the parties, witnesses, and counsel and shall direct the sealing of 
the record and the exclusion of individuals from the proceedings 
to the extent necessary to safeguard the woman's identity from 
public disclosure. Each order must be accompanied by specific 
written findings explaining why the anonymity of the woman 
should be preserved, why the order is necessary, how the order 
is tailored to protect the woman's privacy, and why no less 
restrictive alternative exists. In the absence of written consent 
of the woman upon whom an abortion has been performed or 
attempted, a person other than a public official who brings an 
action under section 7(1) shall do so under a pseudonym. : 


Section 9. Section 50-20-104, MCA, is amended to read: 
50-20-104. Definitions. 
As used in this chapter, the following definitions apply: 


(1) "Abortion" means the use or prescription of any instrument, 
medicine, drug, or other substance or device to intentionally 
terminate the pregnancy of a woman known to be pregnant, with 
an intention other than to increase the probability of a live birth, 
to preserve the life or health of the child after live birth, or to 
remove a dead fetus. 


(2) "Attempted abortion" or "attempted" means an act or an 
omission of a statutorily required act that, under the 
circumstances as the actor believes them to be, constitutes a 
substantial step in a course of conduct planned to culminate in 
the performance of an abortion in violation of this chapter. 


(3) “Department” means the of health and 
environmental sciences provided for in title 2, chapter 15, part 
21. 


(4) “Facility” means a hospital, health care facility, physician’s 
office, or other place m which an abortion is performed. 


(5) “Informed consent” means voluntary consent to an abartion 
by the woman upon whom the abortion is to be performed only 
after full disclosure to the woman by: 


(8) the physician who is to perform the abortion of the 
following information: 

(i) the particular medical risks associated with the particular 
abortion procedure to be employed, including, when medically 
accurate, the risks of infection, hemorrhage, breast cancer, 
danger to subsequent pregnancies, and infertility, 


(ii) the probable gestational age of the unborn child at the time 
the abortion is to be performed; and 


(iii) the medical risks of carrying the child to term; 


(b) the physician or an agent of the physician: 
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(i) that medical assistance benefits may be available fcr 
prenatal care, childbirth, and neonatal care; 


(ii) that the father is liable to assist in the support of the chilc, 
even in instances in which the father has offered to pay for the 
abortion; and 


(iti) that the woman has the right to review the printed 
materials described m section 4; and 


(c) the physician or the agent that the printed materials 
described in section 4 have been provided by the department and 
that offer alternatives to abortion. 


(6) “Viability” means the ability of a fetus to live outside the 
mother's womb, albeit with artificial aid. 


Section 10. Section 50-20-106, MCA, is amended to read: 
59-20-106. 


(1) An abortion may not be performed without the informec 
consent of the woman upon whom the abortion is to be 
performed. The informed consent must be received at least 24 
hours prior to the abortion and certified prior to or at the time of 
the abortion. 


(2) Informed consent must be certified by a written statement 
in a form prescribed by the department and signed by the 
physician and the woman upon whom the abortion is to be 
performed in which the physician certifies that the physician has 
made the full disclosure provided in 50-20-104(5) and in which 
the woman upon whom the abortion is to be performed 
acknowledges that the disclosures have been made to the woman 
and that the woman voluntarily consents to the abortian. 


(3) If a woman chooses to review the written materials 
described in section 4, the materials must be provided to her at 
least 24 hours before the abortion or be mailed to the woman by 
certified mail, with delivery restricted to the addressee, at least 
72. hours before the abortion. 


(4) The information required in 50-20-104(5X8) may be 
provided by telephone without conducting a physical 
examination or tests of the patient. The information may be 
based on facts supplied to the physician by the woman and other 
relevant information that is reasonably available to the 
physician. The information may not be provided by a tape 
recording but must be provided during a consultation in which 
the physician is able to ask questions of the woman and the 
woman is able to ask questions of the physician. If a physician 
examination, tests, or the availability of other information 
subsequently indicates, in the medical judgment of the 
physician, a revision of information previously provided to the 
patient, the revised information may be communicated to the 
patient at any time prior to the performance of the abortion. 


(5) The information required in 50-20-104(5Xb) may be 


provided by a tape recording if provision is made to record or 
otherwise register specifically whether the woman does or does 
not choose to review the printed materials. 


(6) The informed consent or consent provided for in this 
section is not required if a licensed physician certifies that the 
abortion is necessary because of a medical emergency as defined 
in section 3. 


(7) An executive officer, administrative agency, or public 
employee of the state or of any local governmental body may not 
issue any order requiring an abortion or coerce any woman to 
have an abortion. A person may not coerce any woman to have 
is chart 


(8) Violation of subsections (1) through (7) of this section is a 
misdemeanor. 


Section 11. Section 50-20-112, MCA, is amended to read: 
50-20-112. Penalties. 


(1) A person convicted of deliberate, mitigated, or negligent 
homicide under this chapter is subject to the penalties 
prescribed by 45-5-102 through 45-5-104. 


(2) A person convicted of a felony other than deliberate, 
mitigated, or negligent homicide under this chapter is subject to 
a fine not to exceed $1,000, imprisonment in the state prison for 
a term not to exceed 5 years, or both. 


(3) A person convicted of a misdemeanor under this chapter is 
subject to a fine not to exceed $500, imprisonment in the county 
jail for a term not to exceed 6 months, or both. 


(4X8) A penalty may not be imposed against the woman upon 
whom the abortion is performed or attempted to be performed. 
(b) A penalty may not be imposed for failure to comply with 
the provision of 50-20-106 that requires a written certification 
that the woman has been informed of the opportunity to review 
the information referred to in section 4 if the department has not 
made the written materials available at the time that the 
physician or the physician's agent is required to inform the 
woman of the right to review the materials. 


Section 12. Construction 


Sections 1 through 10 may not be construed as creating or 
recognizing a right to abortion. Sections 1 through 10 do not 
make lawful any abortion that is currently unlawful. 


Section 13. Severability 


If a part of this act is invalid, all valid parts that are severable 
from the invalid part remain in effect. If a part of this act is 
invalid in one or more of its applications, the part remains in 
effect in all valid applications that are severable from the invalid 
applications. 


E 


UNITED STATES OF AMERICA. NORTH CAROLINA. 
ee ice is gn 

minors abortion. (Session Laws and 
ri PUR 1995, Chapter 462, pp. 1318-1321.) 


Section 1. 


Article 1A of Chapter 90 of the General Statutes is amended by 
designating all the existing language as "Part 1.", and by adding 
a new Part to read: 


*Part 2. Parental or Judicial Consent for Abortion. 
“Sec. 99-21.6. Definitions. 


For the purposes of Part 2 only of this Article, unless the context 
clearly requires otherwise: 


(1) “Unemancipated minor” or “minor” means any person 
under the age of 18 who has not been married or has not been 


redd IL IL ME 


(2) "Abortion" means the use or prescription of any instrument, 
medicine, drug, or any other substance or device with intent to 
terminate the pregnancy of a woman known to be pregnant, for 
reasons other than to save the life or preserve the health of an 
unborn child, to remove a dead unborn child, or to deliver an 
unborn child prematurely, by accepted medical procedures in 
order to preserve the health of both the mother and the unborn 
child. 

*Sec. 90-21.7. Parental consent required. 

(a) No physician licensed to practice medicine in North 
Carolina shall perform an abortion upon an unemancipated 


minor unless the physician or agent thereof or another physician 
or agent thereof first obtains the written consent of the minor 


. and of 


(1) A parent with custody of the minor; or 

(2) The legal guardian or legal custodian of the minor, or 

(3) A parent with whom the mmor is living, or 

(4) A grandparent with whom the minor has been living for at 
least six months immediately preceding the date of the 


minor's written consent. 


(b) The pregnant minor may petition, oa her own behalf or by 
guardian ad litem, the district court judge assigned to the 
resides or where she is physically present for a waiver of the 
parental consent requirement if 


(1) None of the persons from whom consent must be 
obtainedpursuant to this section is available to the 
physician performing the abortion or the physician's agent 
or the referrmg physician or the agent thereof within a 
reasonable time or manner, or 
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(2) All of the persons from whom consent must be obtained 
pursuant to this section refuse to consent to the 
performance of an abortion; or 

(3) The minor elects not to seek consent of the person from 
whom consent is required. 


*Sec. 90-21.8. Procedure for waiver of parental consent. 


(a) The requirements and procedures under Part 2 of this 
Article are available and apply to unemancipated minors seeking 
treatment in this State. 


(b) The court shall ensure that the minor or her guardian ad 
litem is given assistance in preparing and filing the petition and 
shall ensure that the minor’s identity is kept confidential. 


(c) The minor may perticipate in proceedings in the court on 
her own behalf or through a guardian ad litem. The court shall 
advise her that she has a right to court appointed counsel and 
shall provide her with counsel upon her request. 


(d) Court proceedings under this section shall be confidential 
and shall be given precedence over ofher pendmg matters 
necessary to ensure that the court may reach a decision 
promptly. In no case shall the court fail to rule within seven 
days of the time of filing the application. This time limitation 
may be extended at the request of the minor. At the hearing, the 
court shall hear evidence relating to the emotional development, 
maturity, intellect, and understanding of the minor: the nature, 
possible consequences, and alternatives to the abortion; and any 
other evidence that the court may find useful in determining 
whether the parental consent requirement shall be waived. 


(e) The parental consent requirement shall be waived if the 
court finds, 


(1) That the minor is mature and well-informed enough to 
make the abortion decision on her own; or 

(2) That it would be in the minor's best interests that parental 
consent not be required; or 

(3) That the minor i3 a victim of rape or of felonious incest 
under G.S. 14-178. - 


(f) The court shall make written findings of fact and 
conclusions of law supporting its decision and shall order that a 
confidential record of the evidence be maintained. If the court 
finds that the minor has been a victim of incest, whether 
felonious or misdemeanor, it shall advise the Director of the 
of Social Services of its findings for further action 
pursuant to Article 44 of Chapter 7A of the General Statutes. 


(g) If the female petitioner so requests in her petition, no 
summons or other notice may be served upon the parents, 
guardian, or custodian of the minor female. 


(h) The minor may appeal an order issued in accordance with 
this section. The appeal shall be a de novo hearing in superior 
court. The notice of appeal shall be filed within 24 hours from 
the date of issuance of the district court order. The de novo 
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hearing may be held out of district and out of session and skall 
be held as soon as possible within seven days of the filing of the 
notice of appeal. The record of the de novo hearing ir a 
confidential record and shall not be open for general public 
inspection. The Chief Justice of the North Carolina Supreme 
Court shall adopt rules necessary to implement this subsectior. 


(i) No court costs shall be required of any minor who aveils 
herself of the procedures provided by this section. 


“Sec. 90-21.9. Medical emergency exception. 


The requirements of parental consent prescribed by G.S. S0- 
21.7(a) shall not apply when, in the best medical judgment of 
the physician based on the facts of the case before the physicien, 
a medical emergency exists that so complicates the pregnancy as 
to require an immediate abortion, or when the conditions 
prescribed by G.S. 90-21.1(4) are met. 


“Sec. 90-21.10. Penalty 


Any person who intentionally performs an abortion wich 
knowledge that, or with reckless disregard as to whether, the 
person upon whom the abortion is to be performed is en 
unemancipated minor, and who intentionally or knowingly tuas 
to conform to any requirement of Part 2 of this Article shal! be 
guilty of a Class 1 misdemeanor.” 


Sec. 2. G.S. 7A-523(a) is amended by adding a subdivision +0 
read: 


“(8) Proceedings involving consent for an abortion on an 
minor pursuant to Article 1A, Part 2 of Chapter 
90 of the General Statutes.” 


Sec. 3. G.S. 7A-451(a) is amended by adding a subdivision to 
read: 


“(16) A proceeding involving consent for an abortion on aa 
unemancipated minor pursuant to Article 1A, Part 2 of Chapter 
90 of the General Statutes. G.S. 7A-450.1, 7A-450.2, and 7A- 
450.3 shall not apply to this proceeding." 


Sec.4. G.S. 7A-675 is amended by adding a subsection to 
read: 


"(j) Notwithstanding subsection (a) of this section, the court 5 
entire record of a proceeding involving consent for an abortom 
on an unemancipated minor under Article 1A, Part 2 of Chapte- 
90 of the General Statutes is not a matter of public record, shal: 
be maintained separately from any juvenile record, shall be 
withheld from public inspection, and may be examined only br 
order of the court, by the unemancipated minor, or by the 
unemancipated minor's attorney or guardian ad litem." 


Sec. 5. Notwithstanding any other State or local law to the 
contrary, no State or local government agency or entity shali 
with Dependent Children to any infant or child on the basis tha! 


the mother of the infant or child was an unemancipated minor 
when the infant or child was born. 


UNITED STATES OF AMERICA. SOUTH CAROLINA. 
Act No. 1 of 3 January 1995. (Session Laws, 1995, 8 p.) 


Section 8 

Chapter 41, Title 44 of the 1976 Code is amended by adding: 
"Article 3. Woman's Right to Know 

Section 44-41-310 

This article may be cited as the “Woman’s Right to Know Act” 
Section 44-41-320 

As used in this article: 


(1) "Medical emergency" means that condition which, on the 


risk of her death or for which a delay will create serious risk of 
substantial and irreversible impairment of major bodily function. 


(2) “Probable gestational age of the embryo or fetus” means 
what, in the judgment of the attending physician based upon the 
attending physician's examination and the woman's medical 
history, is with reasonable probability the gestational age of the 
embryo or fetus at the time the abortion is planned to be 
performed. 


Section 44-41-330 


(A) Except in the case of a medical emergency and in addition 
to any other consent required by the laws of this State, no 
abortion may be performed or induced unless the following 
conditions have been satisfied: 


(1) The woman must be informed by the physician who is to 
perform the abortion or by an allied health professional working 
in conjunction with the physician of the procedure to be involved 
and by the physician who is to perform the abortion of the 
probable gestational age of the embryo or fetus at the trme the 
abortion is to be performed. 


(2) The woman must be presented by the physician who is to 
perform the abortion or by an allied health professional working 

in conjunction with the physician a written form containing the 
following statement: 


“You have the right to review printed materials prepared by the 
State of South Carolina which describe fetal development, list 
agencies which offer alternatives to abortion, and describe 


medical assistance benefits which may be available for prenatal 
care, childbirth, and neonatal care." This form must be signed 
and dated by both the physician who is to perform the procedure 
and the pregnant woman upon whom the procedure is to be 
performed. 


(3) The woman must certify in writing, before the abortion, 
that the information described in item (1) of this subsection has 
been furnished her, and that she has been informed of her 
opportunity to review the information referred to in item (2) of 
this subsection. 


(4) Before performing the abortion, the physician who is to 
perform or induce the abortion must determine that the written 
certification prescribed by item (3) of this subsection or the 
certification required by subsection (D) has been signed. This 
subsection does not apply in the case where an abortion is 
performed pursuant to a court order. 


(B) Nothing herein limits the information provided by the 
physician who is to perform the abortion or allied health 
professional to the person upon whom the abortion procedure is 
to be performed. 


(C) No abortion may be performed sooner than one hour after 
to the physician or the physician’s agent. 


(D) If the clinic or other facility where the abortion is to be 
performed or induced, mails the printed matenals described in 
Section 44-41-340 to the woman upon whom the abortion is to 
be performed or induced or if the woman obtains the information 
at the county health department and if the woman verifies in 
received by her more than one hour before the abortion is 
Scheduled to be performed or induced, that the information 
described in item (A) (1) has been provided to her, and that she 
has been informed of her opportunity to review the information 
referred to in item (A) (2), then the waiting period required 
pursuant to subsection (C) does not apply. 


(E) In the event the person upon whom the abortion is to be 
performed or induced is an unemancipated minor, as defined in 
Section 44-41-10, the information described in Section 44-41- 
330(A) (1) and (2) must be furnished and offered respectively to 
a parent of the minor, a legal guardian of the minor, a 
grandparent of the minor, or any person who has been standing 
in loco parentis to the minor for a period of not less than sixty 
days. The parent, legal guardian, grandparent, or person who 
has been standing in loco parentis, as appropriate, must make 
the certification required by Section 44-41-330(A) (3). In the 
event the person upon whom the abortion is to be performed is 
under adjudication of mental incompetency by a court of 
competent jurisdiction, the information must be furnished and 
offered respectively to her spouse or a legal guardian if she is 
married; if she is not married, from one parent or a legal 
guardian. The spouse, legal guardian, or parent, as appropriate, 
must make the certification required by Section 44-41-330(A) 
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(3). This subsection does not apply in the case of an abortion 
performed pursuant to a court order. 


(F) A clinic or other facility must maintain, for three years after 
the abortion is performed or induced, the woman's written 
verification that the information was so provided and the printed 
materials were so offered. In the case of an unemancipated 
minor or mentally incompetent person, the clinic or other facility 
is required to maintain a copy of the court order or the medical 
records and written consent for three years after the procedure is 
performed. 


(G) This section does not apply if a clinic or other facility 
where abortions are performed or induced does not have, 
through no fault of the clinic or facility and if the clinic or 
facility can demonstrate through written evidence the 
unavailability of, the materials described in Section 44-41-340. 


Section 44-41-340 


(A) The South Carolina Department of Health and 
Environmental Control shall cause to be published the 
following printed materials: 


(1) geographically indexed materials designed to inform the 
woman of public and private agencies and services available to 
assist a woman through pregnancy, upon childbirth, and while 
the child is dependent, including adoption agencies, which 
include a comprehensive list of the agencies available, a 
description of the services they offer, and a description of the 
manner, including telephone numbers, in which they may be 


(2) materials designed to inform the woman of the probable 
anatomical and physiological characteristics of the embryo or 
fetus at two-week gestational increments from the time when a 
woman can be known to be pregnant to full term. Any 
photograph, drawing or other depiction must state in bold 
letters, which are easily legible, stating the magnification of the 
photograph, drawing or depiction if it is not the actual size of the 
embryo or fetus at the age indicated. The materials must be 
objective, nonjudgmental, and designed to convey only accurate 
scientific information about the embryo or fetus at the various 
gestational ages, 


(3) materials designed to inform the woman of the principal 
types of abortion procedures and the major risks associated with 
each procedure, as well as the major risks associated with 
carrying a fetus to fall-term; 


(4) materials designed to inform the woman that medical 
assistance benefits may be available for prenatal care, childbirth, 
and neonatal care by providing the names, addresses, and phone 
numbers of appropriate agencies that provide or have 
information available on these benefits, 


(5) materials designed to inform the woman of the mechanisms 
available for obtaining child support payments. 
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(B) The materials must be easily comprehensible and mus: be 
printed in a typeface large enough to be clearly legible. 


(C) The materials required under this section must be available 
from the South Carolina Department of Health and 
Environmental Control upon request and in appropriate number 
to any person, facility, or hospital. 


Section 44-41-350 


A physician who performs an abortion when the physician 
knows or should know that the provisions of this article have not 
been complied with before the abortion is guilty cf a 
misdemeanor and, upon conviction: 


(1) for a first or second offense, must be fined not more than 


one thousand dollars. No term of imprisonment may be imposed 
for a first or second offense. 


(2) for a third or subsequent offense, must be imprisoned not 
more than three years or fined not more than five thocsand 
dollars, or both. 


Section 44-41-360 


In every proceeding or action brought under this article, the 
court ghall rule whether the anonymity of any woman upon 
whom an abortion is performed or attempted shall be preserved 
from public disclosure if she does not give her consent to such a 
disclosure. The court, upon motion of any person or upon its 
own motion, shall make such a ruling and, upon determining 
that her anonymity be preserved, shall issue orders to the 
parties, witnesses, and counsel, and shall direct the seal-ng of 
the record and exclusion of individuals from courtrooms or 
hearing rooms to the extent necessary to safeguard her icentity 
from public disclosure. Each order under this section mast be 
accompanied by specific written findings explaining why the 
anonymity of the woman should be preserved from public 
disclosure, why the order is essential to that end, how the order 
is narrowly tailored to serve that interest, and why no 
reasonable, less restrictive alternative exists. This section may 
not be construed to conceal the identity of the plaintiff or of the 
prosecutrix or of witnesses from the defendant or to abrrlge or 
deny the defendant’s ability to conduct under 
applicable rules of court or the defendant’s right to a tial by 
jury or to cross examination. 


* * 2 


AUSTRALIA. VICTORIA. Infertility Treatment Ac- 1995, 
27 June 1995. (Acts of the Victorian Parliament, Vol. 2, 1995, 
pp. 1515-1666.) 


PartL Preliminary 
1. Purposes 


The main purposes of this Act are — 


(a) to regulate the use of in-vitro and other fertilisation 

(b) to regulate access to information about treatment 
procedures carried out under this Act and the Infertility 
(Medical Procedures) Act 1984; 

(C to regulate research using human gametes, zygotes and 
embryos; 

(d) to promote research into the incidence and causes of 

(e) to make provisions with respect to surrogacy agreements; 

() to establish the Infertility Treatment Authority and the 

(g) to repeal the Infertility (Medical Procedures) Act 1984 and 
amend various other Acts. 


2. Commencement 


(1) This Part (except section 5) comes into operation on the day 
on which this Act receives the Royal Assent. 


(2) Section 170 is deemed to have come into operation on 1 
July 1988. 


(3) The remaining provisions of this Act come into operation 
on a day or days to be proclaimed. 


(4) If a provision referred to in sub-section (3) does not come 
into operation within a period of 2 years beginning on, and 
including, the day on which this Act receives the Royal Assent, 
it comes into operation on the first day after the end of that 
period. 


3. Definitions 
In this Act — 


*approval" means an approval granted or renewed by the 
Authority under section 40, 51, 52 or 56 or Part 8; 


“approved research" means research for which approval has 
been given by the Authority under Division 2 of Part 8; 


“artificial insemination” means a procedure of transferring 
sperm without also transferring an oocyte into the vagina, 
cervical canal or uterus of a woman; 


“authorised officer" means an authorised officer under Part 12; 


"Authority" means the Infertility Treatment Authority 
established under Part 9; 


“central register" means the register kept by the Authority 
under section 68; 


*clene" means to form, outside the human body, a human 
embryo that is genetically identical to another human embryo or 
person, 


A! 


“Committee” means the Standing Review and Advisory 
Committee established under Part 10; 


“day procedure centre" has the same meaning as in the Health 
Services Act 1988; 


“designated officer" in relation to a licensed centre means a 
person appointed, employed or engaged for that centre under 
Division 6 of Part 8; 

“doctor” means a registered medical practitioner under the 
Medical Practice Act 1994; 

“donor” means a person who has given a consent under section 


12, 27 or 34 or who consents to his or her gametes bemg used in 
research under section 22(2); 


“donor embryo" means an embryo in respect of which consent 
has been given under section 12 or 27, 


“donor gametes” means donor sperm or a donor oocyte, 


“donor insemination” means artificial insemination with donor 
sperm; 


“donor oocyte” means an oocyte in respect of which consent has 
been given under section 12, 27 or 34; 


“donor sperm” means sperm in respect of which consent has 
been given under section 12, 27 or 34; 


*donor treatment procedure" means a treatment procedure 
where donor gametes or a donor zygote or a donor embryo is 
used; 


“donor zygote” means a zygote in respect of which consent has 
been given under section 12 or 27; 


“embryo” means any stage of human embryonic development at 
and from syngamy, 


"exemption" means an exemption under section 56; 

"fertilisation procedure" means: 

(a) the medical procedure of transferring to the body of a 
woman a zygote formed outside the body of any woman; or 

(b) the medical procedure of transferring to the body of a 
woman an embryo formed outside the body of eny woman; 
or : 

(c) the medical procedure of transferring: 

(i) an oocyte, without also transferring sperm, ,to the body of a 
woman; or 

(ii) sperm (other than by artificial insemination) to the body of 
a woman; or 

(iii) an oocyte and sperm to the body of a woman; 


"gamete" means an oocyte or sperm; 
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"licensed centre" means a place in respect of which a licence 
under Part 8 is in force; 


"licensee" in relation to a licensed centre, means the person 
who is the holder of the licence; 


“oocyte” means an ovum from a woman but does not include a 
parthenogenetic oocyte, 


“parthenogenesis” means cell division in an oocyte which only 
involves the chromosomes of an oocyte; 


“parthenogenctic oocyte” means an oocyte in which 
parthenogenesis has occurred or is occurring; 


“private hospital” has the same meaning as in the Health 
Services Act 1988; 


“proprietor” in relation to a private hospital or day procedure 
centre, has the same meaning as in the Health Services Act 
1988; 


“public hospital” has the same meaning as in the Health 
Services Act 1988; 


“research” includes: 


(a) an experimental procedure or clinical trial; and 
(b) the activities referred to in section 22 (2) (a) and (5); 


"Secretary" means: 


(a) in relation to any act to which section 6 (3) of the Health 
Act 1958 applies, the body corporate established by section 
6 of that Act; or 

(b) in any other case, the Department Head (within the 
meaning of the Public Sector Management Act 1992) of the 
Department of Health and Community Services, 


*sperm" means sperm from a man; 
“store” means: 


(a) to freeze an oocyte, zygote, embryo, or sperm; or 
(b) to otherwise preserve an oocyte, zygote, embryo, or sperm 
by a prescribed method; 


“surrogacy agreement” means an agreement, arrangement or 
understanding, whether formal or informal, under which: 


(a) a woman agrees (whether or not for payment or reward) 
with another person to become or try to become pregnant, 
with the mtention: 


(i) that a child born as a result of the pregnancy is to be treated 
as the child, not of her, but of another person or persons 
(whether by adoption, agreement or otherwise), or 

(ii) of transferring custody or guardianship in a child bom as a 
result of the pregnancy to another person or persons; or 
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(iii) that the right to care for a child born as a result cf the 
pregnancy be permanently surrendered to another person or 
persons, 


(b) a pregnant woman agrees (whether or not for payment or 
reward) with another person: 


(i) that a child born as a result of the pregnancy is to be treated 
as a child, not of her, but of another person or persons 
(whether by adoption, agreement or otherwise), or 

(ii) to transfer custody or guardianship in a child bom as a 
result of the pregnancy to another person or persons; or 

(iii) that the right to care for a child born as a resuit of the 
pregnancy be permanently surrendered to another perscn or 
persons, 


“syngamy” means that stage of development of a fertilised 
oocyte where the chromosomes derived from the malz and 
female pronuclei align on the mitotic spindle; 


“treatment procedure” means: 


(a) artificial insemination of a woman with sperm from a man 
who is not the husband of the woman; or 
(b) a fertilisation procedure, 


“university” means a body listed in Schedule | to the Tertiary 
^ Education Act 1993; 


“zygote” means the stages of human development from the 


4. Interpretation 


(d) a procedure, fertilisation procedure or treatment procedure 
of a particular kind: 


includes: 


(e) the nature or type of procedure or transfer, and 

() whether the procedure involves the use of a donor oocyte or 
donor sperm, or a zygote or embryo formed from sperm 2r 
an oocyte of a donor (or both), and 

(zg) in relation to a consent, objection or withdrawal of conseat 
or objection of a donor or his or her spouse, whether. 


(i) a gamete, zygote or embryo may be used in a treatment 
procedure to be carried out on a woman who is not tle 
donor or the spouse of the donor, and 

(ii) a gamete, zygote or embryo may be used in such a 
procedure to be carried out on any woman, or only cn a 
named woman. 


(2) In sections 62, 63, 66 and 82 and in any prescribed 
provision, unless the contrary intention appears, a reference to 


a reference to a man who was the woman's husband or spouse 
when the procedure was carried out. 


5. Guiding principles 


(1) It is Parliament's intention that the following principles be 
given effect in administering this Act, carrying out functions 
under this Act, and in the carrying out of activities regulated by 
this Act: 


(a) the welfare and interests of any person born or to be born as 
a result of a treatment procedure are paramount, 

(b) human life should be preserved and protected; 

(c) the interests of the family should be considered; 

(d) infertile couples should be assisted in fulfilling their desire 
to have children. 


(2) These principles are listed in descending order of 
importance and must be applied in that order. 


Part 2. Treatment Procedures 
Division 1. General 


6. Fertilisation procedures 
A person may only carry out a fertilisation procedure if. 


(a) he or she is a doctor who is approved under Part 8 to carry 
out a fertilisation procedure of the kind carried out; and 

(b) he or she is satisfied that the requirements of Divisions 2, 3 
and 4 and section 36 have been met; and 

(c) the procedure is carried out at a place licensed under Part 8 
for the carrying out of that kind of fertilisation procedure. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
7. Donor insemination 


(1) A person may only carry out artificial insemination of a 
woman using sperm from a man who is not the husband of the 
woman at a place other than a hospital or centre licensed under 
Part 8 for the carrying out of donor inseminiation if he or she: 


(a) isa doctor who is approved under Part 8 to carry out donor 
insemination; and 

(b) is satisfied that the requirements of Divisions 2, 3 and 4 
and section 36 have been met. 


Penalty: 480 penalty units or 4 years imprisonment or both. 


(2) A person may only carry out artificial insemination of a 
woman using sperm from a man who is not the husband of the 


woman at a place that is a hospital or centre licensed under Part 
8 for the carrying out of donor insemination: 


‘@ if 


(i) he or she is a doctor who is approved under Part 8 to carry 
out donor insemination; or 

(ii) the woman on whom the insemination is to be carried out is 
in the charge of a doctor who is approved under Part 8 to 


(b) in either case, that doctor 1s satisfied that the requirements 
of Divisions 2, 3 and 4 and section 36 have been met. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
Division 2. General requirements for treatment procedures 


8. Persons who may undergo treatment procedures 


(1) A woman who undergoes a treatment procedure must be 
married. 


(2) Before a woman undergoes a treatment procedure she and 
her husband must consent to the carrying out of the kind of 
procedure to be carried out. 


(3) Before a woman undergoes a treatment procedure: 


(a) a doctor must be satisfied, on reasonable grounds, from an 
examination or from treatment he or she has carried out 
that the woman is unlikely to become pregnant from an 
oocyte produced by her and sperm produced by her husband 
other than by a treatment procedure; or 

(b a doctor, who has specialist qualifications in human 
genetics, must be satisfied, from an examination he or she 
has carried out, that if the woman became pregnant from an 
oocyte produced by her and sperm produced by her 
husband, a genetic abnormality or a disease might be 
transmitted to a persan born as a result of the pregnancy. 


9. Requirements as to consent 
(1) A consent under section 8: 


(a) must be in writing; and 

(b) must specify that the woman and her husband have 
consented to underpo the kind of treatment procedure 
Specified in the consent; and 

(c) must not have been withdrawn or have lapsed when the 
procedure takes place. 


(2) The person giving the consent must lodge the consent or 
cause the consent to be lodged: 


(a) with the designated officer of the licensed centre where the 
procedure is to take place; or 
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(b) if the procedure is to take place at a place other than a 
licensed centre, with the doctor in charge of the woman's 
case. 


10. Information 


(1) Before a woman consents to undergo a treatment procedure 
the doctor in charge of the woman's case must give to the 
woman and her husband: 


(a) a list of counsellors who have been approved under Part 8 
to give counseling to women undergoing treatment 
procedures and their husbands, and 

(b) enough information about the procedure and the 
alternatives to the procedure to enable the woman and her 
husband to make an informed decision about whether or not 
to undergo the procedure. 


(2) Before a woman undergoes a treatment procedure, she and 
her husband must give the prescribed information required to be 
recorded in the Register under section 2 or 63 for women 
undergoing treatment procedures and their husbands. 


11. Counselling 


(1) Before a woman consents to undergo a treatment procedure, 
she and her husband must have received counselling (including 
counselling m relation to the prescribed matters) from a 
counsellor who has been approved under Part 8 to give 
counselling to women undergoing treatment procedures and 
their husbands. 


(2) Before a woman undergoes a treatment procedure, the 
doctor m charge of that woman’s case must take all reasonable 
steps to ensure that a counsellor who has been approved under 
Part 8 to give counselling to women undergoing treatment 
procedures and them husbands is available to give further 
counselling to the woman and her husband after the procedure is 
carried out, 


Division 3. Requirements for donors 


12. Donation of gametes, zygotes or embryos 


(1) Sperm is not to be used in a treatment procedure to be 
carried out on a woman who is not the wife of the man who 
produced the sperm, unless, before the sperm is used, that man 
consented to the use of the sperm in the kind of procedure 
proposed. 


(2) An oocyte produced by a woman must not be used in a 
treatment procedure to be carried out on another woman unless, 
before the oocyte is used, the woman who produced the oocyte 
consented to the use of the oocyte in the kind of procedure 
proposed. 


(3) A zygote or embryo must not be used in a treatment 
procedure to be carried out on a woman, if the sperm used to 
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form the zygote or embryo is not the sperm of the husband of 
that woman, unless: 


(a) before the zygote or embryo is formed, the mam who 
produced the sperm consented to the use of the sperm to 
form a zygote or embryo to be used in the kind of prozedure 


proposed, or 

(b) the sperm has already been used to form a zygote o: embryo 
outside the body of a woman to be transferred to the wife of 
the man who produced the sperm or to another womea and: 


(i) the zygote or embryo is not required to be transfernec to the 
body of that woman; and 

(3) that man has consented to the use of the zygote or embryo 
in the kind of procedure proposed. 


(4) A zygote or embryo must not be used in a -reatment 
procedure to be carried out on a woman if another woman 
produced the oocyte used to form the zygote or embryo, usless: 


(a) before the zygote or embryo is formed, the women who 
produced the oocyte consented to the use of the occyte to 
form a zygote or embryo to be used in the kind of precedure 


proposed, or 

(b) the oocyte has already been used to form a zygote or 
embryo outside the body of a woman to be transferred to 
the woman who produced the oocyte or to another woman 
and: ` 


(i) the zygote or embryo is not required to be transferred to the 
body of that woman; and 

(ii) the woman who produced the oocyte has consen-ed to the 
use of the zygote or embryo in the kind of procedure 
proposed. 


(5) A zygote or embryo must not be used in a treatment 
procedure to be carried out on a woman if the zygote or embryo 
has been formed from sperm produced by a man who is not the 
woman's husband and an oocyte produced by another woman 
unless the requirements of sub-sections (3) and (4) are met. 


13. Consent of spouse of donor 


(1) Ifa donor who gives a consent under section 12 is married 
at the time consent is given, the oocyte, sperm, zyzote, or 
embryo in respect of which consent has been given must not be 
used unless the spouse of the donor also consented to the kind of 
treatment procedure to be carried out. 


(2) If 

(a) a spouse of a donor has consented under sub-section (1), 
and 

(b) the donor and that spouse divorce after the zpeuse has 
given that consent, and 


(c) a procedure which has been consented to is to b: carried 
out after that divorce, 


this Act applies to that procedure as if the donor was not 
married at the time the donor gave consent. 


(3) For the purposes of sub-section (2) a donor and spouse 
divorce: 


(a) when a decree of dissolution of the marriage becomes 
absolute under the Family Law Act 1975 of the 
Commonwealth; or 

(b) on the granting of a decree of nullity in respect of the 
marriage by the Family Court of Australia; 

(c) on the dissolution or annulment of the marriage in 
accordance with the law of a place outside Australia, but 
only if that dissolution or annulment is recognised in 
Australia under the Family Law Act 1975 of the 
Commonwealth. 


(4) This section does not apply if the zygote or embryo is 
formed from gametes of a woman and a man who are married to 
each other and who have both consented under section 12. 


14. Requirements as to consent 
(1) A consent under section 12 or 13: 


(a) must be in writing, and 

(b) must specify that the donor and, if the case so requires, the 
donor’s spouse, have consented to the use of the oocyte, 
sperm, zygote or embryo, as the case so requires, in a 
treatment procedure of a particular kind on a woman other 
than the donor or the wife of the donor, and 

(c) must not have been withdrawn or have lapsed when the 


procedure takes place. 


(2) A consent under section 12 or 13 may specify that the 
gamete, zygote or embryo may only be used in a treatment 
procedure to be carried out on a specified woman. 


(3) A person giving consent to the use of sperm or an oocyte 
produced by that person or the spouse of that person must lodge 
the consent or cause the consent to be lodged: 


(a) ifthe donation is made: 


(i) at a licensed centre, with the designated officer of the 

. licensed centre; or 

(i) at a place other than a licensed centre, with a doctor 
approved under Part 8 to carry out donor msemination and 
who carries out donor insemination at that place, or 


(b) where the sperm or oocyte is kept or stored; or 
(c) im accordance with the regulations. 


(4) A person giving consent to the use of a zygote or embryo 
formed from sperm or an oocyte produced by that person or the 
spouse of that person must lodge the consent or cause the 
consent to be lodged with the designated officer of the licensed 
centre where the zygote or embryo is kept or stored. 


15. Objection by later spouse 
(1) If 


(a) the donor marries after he or she has given consent under 
section 12 in respect of an oocyte, sperm, zygote or embryo; 
and 

(b) the spouse of the donor objects to the use of the oocyte, 
sperm, zygote or embryo in any treatment procedure, or a 
treatment procedure of a particular kind or in a particular 
case: 


the oocyte, sperm, zygote or embryo must not be used in any 
treatment procedure, or in a treatment procedure of the 


particular kind or in a particular case, as the case requires. 
(2) An objection: 


(a) must be in writing, and 
(b) must be lodged: 


(i) at the place where the consent of the donor was lodged; or 

(ii) at the place where the sperm, oocyte, zygote or embryo to 
which the consent relates 18 kept or stored or where it is to 
be used; or 

(ili) in accordance with tbe regulations. 


(3) Anobjection may be withdrawn at any time. 
(4) The withdrawal of an objection: 


(a) must be in writing, and 
(b) must be lodged: 


(i) at the place where the objection was lodged; or 

(ii) at the place where the sperm, oocyte, zygote or embryo to 
which the consent relates is kept or stored or where it is to 
be used; or 

(iii) in accordance with the regulations. 


(5) An objection by a spouse of a donor lapses if the person 
who made it ceases to be married to the donor. 


16. Counselling requirements 

Before a person gives consent under section 12 or 13, he or she 
must have received counselling (including counselling in 
relation to the prescribed matters) from a counsellor who has 


been approved under Part 8 to give counselling to persons giving 
consent under section 12 or 13. 


17. Requirements as to the giving and receiving of information 


At the time at which a donor gives consent under section 12, he 
or she: 


(a) must give the prescribed information required to be 
recorded in the Register under section 62 or 63 in relation 
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to donors of gametes, zygotes or embryos which are to be 
used in treatment procedures, and 
(b) must be advised, m writing: 


(i) of the rights of any person born as a result of a donor 
treatment procedure, the parents of that person and any 
other persons to information under Division 3 of Part 7, and 

(ii) as to the nature of the information about the donor which is 
recorded in the central register, and 

(ii) as to the donors rights to obtain information under 
Divisions 2 and 3 of Part 7, and 

(iv) as to the existence and function of the Register kept under 
section 82. 


18. Identified donors 


(1) Sperm, an oocyte, a zygote or an embryo from a named 
donor may only be used in a treatment procedure if, before the 
procedure takes place: 


(a) the woman who is to undergo the procedure and her 
husband have requested that it be used; and ' 

(b) the donor and the spouse of the donor (if any) have 
consented to its use in the procedure, knowing that the 

(c) the woman and her husband, the donor and the spouse of 
the donor (if any) have received counselling as to its use 
from a counsellor approved under Part 8 to give counselling 


about the use of sperm, oocytes, zygotes or embryos from 
named donors. 


(2) A request under sub-section (1) must be: 


(a) in writing, and 

(b) made to the doctor who is to carry out the procedure, or, in 
the case of donor insemination, if the procedure is not to be 
carried out by a doctor, the doctor in charge of the woman's 
case. 


(3) In this section, “spouse,” in relation to a donor, means a 
person to whom the donor was married when the donor gave 
consent under sub-section (1) (5). 


19. Requirements as to consent to use of gamete etc. from 
identified donor 


(1) A consent under section 18 (1) (5): 


(a) must be in writing, and 

(b) must specify that the donor and the spouse of the donor (if 
any) have consented to the use of the sperm, oocyte, zygote 
or embryo (as the case may be), and 

(c) must acknowledge that the person is aware that the donor 
has been identified; and 

(d) must not have been withdrawn or have lapsed when the 
procedure takes place. 
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(2) A person giving consent under section 18 (1) (6), where the 
consent relates to the usc of gametes in the treatment procedure, 
must lodge the consent or cause the consent to be lodged: 


(a) if the consent is given: 


(i) at a licensed centre, with the designated officer of the 
licensed centre; or 

(i) at a place other than a licensed centre, with a doctor 
approved under Part 8 to carry out donor inseminatiorr. or 


(b) where the gametes are kept or stored; or 
(c) inaccordance with the regulations. 


(3) A person giving consent under section 18 (1) (5), if the 
consent relates to the use of a zygote or an embryo in the 
treatment procedure, must lodge the consent or cause the 
consent to be lodged with the designated officer of the licensed 
centre where the zygote or embryo is kept or stored. 


(4) In this section, "spouse" in relation to a donor, means a 
person to whom the donor was married when the donor gave 
consent under section 18 (1) (b). 


Division 4. Requirements for donor treatment procedures 
20. Circumstances in which donor procedure may be used 


(1) A treatment procedure must not be carried out on a woman 
involving the use of sperm produced by a man who is mot the 
woman's husband or of a zygote or embryo formed from an 


oocyte produced by that woman and sperm produced by a man 
who is not her husband unless: 


(a) the woman is unlikely to become pregnant from the sperm 
of her husband or from a zygote or an embryo formed from 
his sperm; or 

(b) if the woman became pregnant from the sperm of her 
husband or from a zygote or an embryo formed from his 
sperm, a genetic abnormality or a disease mizht be 
transmitted to a person born as a result of that pregnancy. 


(2) A treatment procedure must not be carried out on a woman 
involving the use of a zygote or embryo formed from sperm of 
the woman's husband and an oocyte produced by another woman 
or of an oocyte produced by another woman unless: 


(a) the woman who is to undergo the procedure is unl-kely to 
become pregnant from an oocyte produced by her or from a 
zygote or an embryo formed from an oocyte produced by 
her, or 

(b) if the woman who is to undergo the procedure became 
pregnant from an oocyte produced by her or from £ zygote 
or an embryo formed from an oocyte produced by her, a 
genetic abnormality or a disease might be transmited to a 
person born as a reault of that pregnancy. 


(2) A treatment procedure must not be carried out on a woman 
involving the use of a zygote or embryo formed from sperm of 


the woman's husband and an oocyte produced by another woman 
or of an oocyte produced by another woman unless: 


(a) the woman who is to undergo the procedure is unlikely to 
become pregnant from an oocyte produced by her or from a 
zygote or an embryo formed from an oocyte produced by 
her, or 

(6) if the woman who is to undergo the procedure became 
pregnant from an oocyte produced by her or from a zygote 
or an embryo formed from an oocyte produced by her, a 
genetic abnormality or a disease might be transmitted to a 
person born as a result of that pregnancy. 


(3) A treatment procedure must not be carried out on a woman 
involving the use of both sperm produced by a man who is not 
the woman's husband and an oocyte produced by another- 
woman, or a zygote or embryo formed from sperm produced by a 
man who is not the woman's husband and an oocyte produced by 
another woman unless: 


(a) the woman who is to undergo the procedure is unlikely to 
become pregnant from both the sperm of her husband and 
an oocyte produced by her or from a zygote or an embryo 
formed from such sperm and such an oocyte; or 

(b) if the woman who is to undergo the procedure became 
pregnant from both the sperm of her husband and an oocyte 
produced by her or from a zygote or an embryo formed from 
such sperm and such an oocyte, a genetic abnormality or a 
disease might be transmitted to a person born as a result of 
that pregnancy from the use of both the sperm and the 


oocyte. 
21. Information and advice 


Before a woman undergoes a donor treatment procedure she and 
her husband must be advised, in writing: 


(a) of the rights of any person bom as a result of that 
procedure, the donor and any other persons to information 
under Division 3 of Part 7; and 

(b) asto the nature of the information about the woman and her 
husband which is recorded in the central Register, and 

(c) as to the effect of section 67, and 

(d) as to the woman's and her husband's rights to obtam 
information under Divisions 2 and 3 of Part 7; and 

(e) as to the existence and function of the Register kept under 
section 82. 


Part 3. Research 
Division 1. Offences 
22. Research 

(1) A person may only 


(a) carry out research, outside the body of a woman, involving 
the formation of a zygote, or 


(b) carry out research, outside the body of a woman, involving 
a zygote or embryo: 


(c heor she is: 


(i) a doctor or scientist who has been approved under Part 8 to 
carry out that kind of research; or 

(ii) a person working under the direction and supervision of a 
doctor or scientist who has been approved under Part 8 to 
carry out that kind of research and who 1s responsible for 
the carrying out of that research; and 


(d) the research is approved research; and 
(e) the research is conducted in accordance with the approval; 
and 


(D he or she is satisfied that the requirements of Division 2 
and section 36 have been met. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
(2) A person may only: 


(a) bring about or attempt to bring about parthenogenesis in an 
oocyte outside the body of a woman; or 

(b) form or attempt to form a parthenogenetic oocyte or a 
parthenogene outside the body of a woman; or 

(c) carry out research on a parthenogenetic oocyte or a 
parthenogene outside the body of a woman: 


(d) the research is approved research; and 

(e) the research is carried out in accordance with the approval; 
and 

(D he or she is satisfied that the requirements of the Authority 
under Division 3 have been met. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
(3) A person may only carry out research, outside the body of a 
woman, involving the use of an oocyte or sperm, which is not 


research under sub-section (1) ar (2), if he or she is satisfied that 
the requirements of Division 4 and section 36 have been met. 


Penalty: 240 penalty units or 2 years imprisonment or both. 
23. Places for research 


A person may only undertake approved research described in 
section 22 at a place licensed for the purpose under Part 8. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
24. Ban on destructive research on embryos 


A person must not carry out research, outside the body of a 
woman, involving the use of an embryo: 
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(a) ifthe embryo is unfit for transfer to a woman; or 
(b) in the case of an embryo which is fit for transfer to a 
woman, if the research would: 


(i) harm the embryo; or 

(ii) make the embryo unfit for transfer to a woman; or 

(iii) reduce the likelihood of a pregnancy resulting from the 
transfer of the embryo. 


Penalty: 480 penalty units or 4 years imprisonment or both. 


25. Authority must not approve destructive research on 
embryos 


The Authority must not approve the carrying out of research 
outside the body of a woman involving the use of an embryo if it 
considers that: 


(a) the embryo is unfit for transfer to a woman; or 
(b) in the case of an embryo which is fit for transfer to a 
woman, the research would: 


(i) harm the embryo; or 

(ii) make the embryo unfit for transfer to a woman; or 

(iii) reduce the likelihood of a pregnancy resulting from transfer 
of the embryo; or 

(iv) otherwise be an offence under this Act. 


26. Authority must not approve certain research on zygotes 


The Authority must not approve the carrying out of research 
involving the formation or use of a zygote if the research 
proposes that the zygote continue to develop to syngamy. 


Division 2. Preliminary requirements for research involving 
zygotes, embryos or the formation of zygotes 


27. Consent to research involving zygotes or embryos or the 
formation of zygotes 


(1) Research involving the formation of a zygote must not be 
carried out unless: 


(a) before the zygote is formed, each person who produced a 
gamete to be used in the research consented to the use of 
the gamete in the particular procedure which the person 
who is to conduct the research intends to carry out, and 

(b) the research will be carried out in accordance with the 
terms of each consent. 


(2) Research involving a zygote or an embryo under section 22 
(1) (b) must not be carried out unless: 


(a) the zygote or embryo was formed for use in a treatment 
procedure; and 


(b) in relation to a zygote, the zygote is not required for use in 
a treatment procedure; and 

(c) before the research begins, each person who produced a 
gamete which was used to form the zygote or embryo 
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consented to the use of the zygote or embryo for the 
carrying out of the particular procedure which the person 
who is to conduct the research intends to carry out, and 

(d) the research will be carried out in accordance with the 
terms of each consent. 


28. Consent of spouse of donor 


(1) If a donor who gives a consent under section 27 is married 
at the time consent is given, the research must not be carried out 
unless the spouse of the donor also consented to the use o? the 
gamete, zygote or embryo (as the case requires) in the particular 
procedure to be carried out. 


(2) It 
(a) the spouse of a donor has consented under sub-section (1); 
and 


(6) the donor and that spouse divorce after the spouse has 
given that consent, and 

(c) a procedure which has been consented to is to be carried 
out after that divorce; 


this Act applies to that procedure as if the donor was not 
married at the time the donor gave consent. 


(3) For the purposes of sub-section (2) a donor and spouse 
divorce: 


(a) when a decree of dissolution of the marriage becomes 
absolute under the Family Law Act 1975 of the 
Commonwealth; or 

(b) on the granting of a decree of nullity in respect cf the 
marriage by the Family Court of Australia; or 

(c) on the dissolution or annulment of the marriage in 
A NEEE E met merge metre od 
only if that dissolution or anmulment is j 
Australia under the Family Law Act 1975 Ge 
Commonwealth. 


29. Requirements as to consent 
(1) A consent under section 27 or 28: 


(a) must be m writing; and 

(b) must specify that the donor and, if the case so requires, the 
donor’s spouse, have consented to the particular use of the 
gamete, zygote or embryo, as the case so requires, n the 
research; and 

(c) must not have been withdrawn or have lapsed when the 
gamete, zygote, or embryo is used for the research. 


(2) A person giving consent under section 27 or 28 must lodge 
the consent or cause the consent to be lodged with the 
designated officer of the licensed centre at which the research is 
to take place. 


30. Objection by later spouse 


(1) If a donor marries a person after he or she has given 
consent under section 27, the oocyte, sperm, zygote or embryo in 
respect of which consent has been given must not be used in the 
research if that spouse objects to the use of the oocyte, sperm, 
zygote or embryo. 


(2) An objection: 


(a) must be in writing; and 
(b) must be lodged: 


(i) at the place where the consent of the donor was lodged; or 

(ii) at the place where the sperm, oocyte, zygote or embryo to 
which the consent relates is kept or stored or where it is to 
be used; or 

(iii) in accordance with the regulations. 


(3) An objection may be withdrawn at any time. 
(4) The withdrawal of an objection: 


(a) must be in writing; and 
(b) must be lodged: 


(i) atthe place where the objection was lodged; or 

(ii) at the place where the sperm, oocyte, zygote or embryo to 
which the consent relates is kept or stored or where it is to 
be used; or 

(iii) in accordance with the regulations. 


(5) An objection by a spouse of a donor lapses if the person 
who made it ceases to be married to the donor. 


31. Counselling requirements 


Before a person gives consent under section 27 or 28, that 
person must have received counselling, including counselling in 
relation to the prescribed matters, from a counsellor who has 
been approved under Part 8 to give counselling to people who 
propose to give consent under section 27 or 28. 


32. Information requirements 
(1) Before a person gives consent under section 27, he or sbe: 


(a) must give the prescribed information required to be 
recorded in the Register under section 62, for donors of 
gametes, zygotes or embryos to be used for research; and 

(b) must be given enough information about the proposed 
research from the doctor or scientist carrying out the 
research to enable him or her to make an informed decision 
about whether to consent. 


(2) Before a person gives consent under section 28, he or she 
must be given enough information about the proposed research 
from the doctor or scientist carrying out the research to enable 


mh! 
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him or her to make an informed decision about whether to 
consent. 


Division 3. Requirements for research involving 


parthenogenesis 

33. Power of Authority to impose requirements 
(1) The Authority may specify requirements in relation to 
approved research under section 22 (2) regarding: 


(a) the consent of a person whose gametes are to be used in the 
research, and the consent of such a person’s spouse, and 
where those consents are to be lodged; 

(b) objections by a spouse in relation to the use of a person's 

. gametes in such research; 

(c) the lapsing of such consents or objections, 

(d) counselling and the provision of information to a person 
whose gametes are to be used and of his or her spouse in 
relation to such research; and 

(e) any other matter, including the application of a provision of 
this Act or the regulations, with any necessary 
modifications, to such research or to a parthenogenetic 
oocyte or parthenogene, that the Authority considers 
relevant. 


(2) The requirements imposed under sub-section (1) may be of 
general or limited application. 


Preliminary requirements for other research 
involving gametes 


34. Consent to research using gametes 


Research involving the use of a gamete (which is not research 
under section 22 (1) or (2)) must not be carried out unless: 


(a) before the gamete is used for research, the person who 
produced the gamete consented to the use of the gamete for 
the purpose of research or for the carrying out of the 
particular procedure which the person who is to conduct the 
research intends to carry out; and 

(b) the research will be carried out in accordance with the 
terms of that consent. 

35. Requirements as to consent 

(1) A consent under section 34: 

(a) must be in writing, and 

(b) must specify that the donor has consented to the use of the 
gamete for the particular research or for research generally, 
and 


(c) must not have been withdrawn or have lapsed when the 
procedure using the gamete takes place. 


(2) A person giving consent under section 34 must lodge the 
consent or cause the consent to be lodged in accordance with the 
regulations. 
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Part 4. Procedures Relating to Consents 


36. Approved form to be used 


(1) If the Authority has approved a form for the giving of 
consent, a person giving consent under Part 2 or 3 must give it 
on the approved form. 


(2) The Authority may approve a different form according to 
place, class of person, type of procedure or other circumstance. 


(1) A person who gives a consent under Part 2 or 3 may 
withdraw it at any time before the procedure or action consented 
to is carried out. 

(2) A withdrawal of consent under this section must be in 
writing. 

(3) A person withdrawing a consent must lodge the withdrawal 
or cause the withdrawal to be lodged as soon as practicable: 


(a) at the place where the consent was lodged; or 

(b) at the place where the sperm, oocyte, zygote or embryo to 
which the consent relates is kept or stored or where it is to 
be used; or 

(c) in accordance with the regulations. 


38. Lapsing of consent 


(1) In the case of donor gametes, the consent of the donor and 
the spouse (if any) of the donor given under Part 2 or Part 3 
lapses: 


(a) 10 years after it has been given, or 
(b) if any lesser period has been specified in the consent by the 
person who gave the consent, at the end of that period. 


(2) In the case of a donor zygote or donor embryo, the consent 

of each donor and the spouse (if any) of each donor under Part 2 

or Part 3 lapses: 

(a) 5 years after it has been given; or 

(6) if any lesser period has been specified in the consent by the 
person who gave the consent, at the end of that period. 

Part 5. Offences 

Division 1. Prohibited procedures 

39. Alteration of constitution of a gamete, zygote or embryo 

(1) A person must not alter the genetic constitution of a gamete 

which 1s intended to be used in a treatment procedure or to form 

a zygote or embryo. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
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(2) A person must not alter the genetic, pro-nuclear or nuclear 
constitution of a zygote or an embryo except to alter the somatic 
cells for therapeutic purposes. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
40. Transfer of gametes, zygotes or embryos used for research 
(1) A person must not transfer to the body of a woman: 


(a) a gamete or zygote used for research; or 

(b) an embryo formed from a zygote or gamete used for 
research; or 

(c) azygote formed from a gamete used for research; or 

(d) anembryo used for research; 


unless that person has first obtained the approval of :he 
Authority to do so, and conducts the transfer in accordance with 
the terms and conditions of the approval. 


Penalty: 240 penalty units or 2 years imprisonment or both. 

(2) An approval under sub-section (1) must be in writing and is 
subject to any terms and conditions the Authority sees fit to 
impose. 

41. Ban on procedures involving gametes produced by childrzn 
A person must not use for a treatment procedure or research: 


(a) a gamete produced by a person less than 18 years old, 
unless that person is married; or 

(b) a zygote or an embryo formed from gametes produced 3y a 
person less than 18 years old, unless that person is married, 


except in accardance with the regulations. 
Penalty: 240 penalty units or 2 years imprisonment or both. 
42. Ban on procedures involving oocytes derived from a foetu: 


A person must not use oocytes derived from a foetus in a 
treatment procedure or research. 


Penalty. 240 penalty units or 2 years imprisonment or both. 


43. Ban on procedures involving gametes of people known. fo 
be dead 


A person must not 


(a) inseminate a woman with sperm from a man known to bz 
dead; or 

(b) transfer to a woman a gamete from a person known to bz 
dead; or 

(c) transfer to a woman a zygote or an embryo formed from a 
gamete from a person known to be dead; or 

(d) form a zygote with sperm from a man known to be dead; or 


(e) form a zygote, if the woman who produced the oocyte used 
to form the zygote is known to be dead. 


Penalty: 240 penalty units or 2 years imprisonment or both. 
44. Ban on use of zygotes or embryos removed from the body 


A person must not carry out a treatment procedure or research 
involving the use of a zygote or an embryo removed from the 
body of a woman. 


Penalty: 240 penalty units or 2 years imprisonment or both. 


45. Ban on mixing human and animal gametes etc. 


(1) A person must not carry out a procedure involving the 
mixing of sperm or ova produced by an animal: 


(a) with a gamete produced by a man or woman; or 

(b) with a zygote or an embryo formed from the gametes of a 
man and woman; 

unless the procedure is that of mixing animal ova with human 

sperm and is prescribed by the regulations and is carried out for 

diagnostic purposes anly. 


Penalty: 480 penalty units or 4 years imprisonment or both. 


(2) A person must not carry out a procedure involving the 
insertion of the gene of an animal into: 


(a) agamete produced by a man or woman; or 
(b) a zygote or embryo formed from gametes produced by a 


man and woman. 
Penalty: 480 penalty units or 4 years imprisonment or both. 


46. Ban on mixing gametes, zygotes or embryos from more 
than one person 


(1) A person must not carry out a treatment procedure: 


(a) using sperm produced by more than one person or oocytes 
produced by more than one person; or 

(b) in which more than one zygote or embryo is used if the 
gametes from which each zygote or embryo is formed are 
not produced by the same two people; or 

(c) using a zygote or an embryo formed from the mixing of: 


(i) an oocyte with sperm produced by more than one man; or 
(ii) sperm with more than one oocyte, if the oocytes are 
produced by more than one woman. 


Penalty: 240 penalty units or 2 years imprisonment or both. 
(2) A person must not form or attempt to form a zygote or 
embryo outside the body of a woman from sperm produced by 


more than one man. 


Penalty: 240 penalty units or 2 years imprisonment or both. 

47. Ban on cloning 

A person must not carry out or attempt to carry out cloning. 

Penalty: 480 penalty units or 4 years imprisonment or both. 

48. Ban on certain experimental procedures 

A person must not carry out a procedure or research involving: 

(a) the transfer of a zygote or an embryo mto the body of a man 
or an animal; or 

(b) the transfer of a parthenogenetic oocyte or parthenogene to 
the body of a person or an animal. 

Penalty: 240 penalty units or 2 years imprisonment or both. 

49. Formation of embryos and zygotes 

(1) A person must not knowingly or recklessly form or attempt 

to form an embryo outside the body of a woman except for the 

purposes of a treatment procedure to be carried out in 

accordance with this Act. 

Penalty: 480 penalty units or 4 years imprisonment or both. 

(2) A person must not knowingly or recklessly form or attempt 

to form a zygote outside the body of a woman except for the 

purposes of: 

(a) a treatment procedure to be carried out in accordance with 
this Act; or 

(b) approved research to be carried out m accordance with this 
Act. 

Penalty: 480 penalty units or 4 years imprisonment or both. 

(3) A person who is not a doctor or scientist who has been 

approved under Part 8 for the purpose of formmg embryos 


outside the body of a woman must not knowingly or recklessly 
form or attempt to form an embryo outside the body of a woman. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
(4) A person must not knowingly or recklessly form or attempt 


to form an embryo outside the body of a woman, except at a 
place licensed for the purpose under Part 8. 


Penalty: 480 penalty units or 4 years imprisonment or both. 
50. Ban on sex selection 


(1) If a person is carrying out artificial insemination or a 
treatment procedure, that person must not: 


(a) use a gamete, zygote or embryo; or 
(b) perform the procedure in a particular manner, 
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with the purpose or a purpose of producing or attempting to 
produce a child of a particular sex. 


Penalty: 240 penalty units or 2 years imprisonment or both. 
(2) Sub-section (1) does not apply if it is necessary for the 
child to be of a particular sex so as to avoid the risk of 
transmission of a genetic abnormality or a disease to the child. 
Division 2. Storage 

S1. Storing gametes 


(1) A person must not cause or permit gametes to remain in 
storage: 


(a) if the person knows that the person who produced the 
gametes has asked for those gametes to be removed; or 

(b) inany other case: 

(i) for more than 10 years, or 


(ii) if the Authority has approved a longer storage period, for 
more than that approved period. 


Penalty: 240 penalty units or 2 years imprisonment or both. 
(2) The Authority may approve in writing a longer storage 
period if it considers that there are reasonable grounds to do so 
in the particular case. 


(3) An approval under sub-section (2) may be subject to 
conditions. 


52. Storing zygotes or embryos 


(1) A person must not cause or permit a zygote or an embryo to 
be placed or remain in storage. 


Penalty: 240 penalty units or 2 years imprisonment or both. 

(2) Sub-section (1) does not apply if: 

(a) itis intended to: 

(1) transfer the zygote or embryo to the body of a woman in a 
treatment procedure m accordance with this Act, or 

(i) use the zygote for the purposes of approved research; and 

(b) the persons who have produced the gametes from which the 
zygote or embryo has been formed have consented to its 
storage for the purpose of later use or transfer. 

(3) A consent under sub-section (2) (6): 

(a) must be in writing, and 

(6) must be lodged as soon as practicable after the consent has 
been given with the person storing the zygote or embryo. 


(4) A person must not cause or permit a zygote or embryo to 
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which sub-section (2) applies to remain in storage: 


(a) if a person who has consented to storage has specified a 
period of less than 5 years, after that period; or 
(b) inany other case, after. 


(i) 5yearg or 
(ii) any longer period approved by the Authority. 


Penalty: 240 penalty units or 2 years imprisonment or both. 


(5) The Authority may approve in writing a longer period for 
storage of a zygote or embryo if it considers that there are 
reasonable grounds for doing so in the particular case. 


(6) An approval under sub-section (5) may be subjec. to 


53. Removal of zygotes or embryos from storage 


(1) A person must not remove a zygote or an embryo from 


storage or cause or permit a zygote or an embryo to be so 
removed unless: 


(a) itis to be used, m accordance with this Act, in a treatment 
procedure; or 

(b) IIO DO De eS eee eee 
research; or 

(c) one or both of the persons who produced the gametes “rom 
which the zygote or embryo is formed, die; or 

(d) consent to its removal has been given to the desigrated 
officer in writing by both of the persons who produced the 
gametes from which the zygote or embryo is formed aad if 
either of those persons is married at the time of the g-ving 
of the consent, the consent of that person's spouse for the 
removal must also be given to the designated officer in 
writing, or 

(e) itis required to be removed by reason of the operation of 
section 52 (4) or Part 14. 


Penalty: 480 penalty units or 4 years imprisonment or both 

(2) A person who removes from storage a zygote or embryo 

which is not to be used for a treatment procedure or appsoved 

research must ensure that: 

(a) it is not removed from its container (except for the sole 
purpose of observing the zygote or embryo), and 

(b) itis disposed of in accordance with the regulations. 

Penalty: 240 penalty units or 2 years imprisonment or both. 

54. Places of storage 

A person must not: 

(a) store a zygote or embryo; or 


(b) store a gamete to be used in a treatment procedure, or 
(c) store a gamete to be used to form a zygote or an embryo; 


except at a place licensed for the purpose under this Act. 
Penalty: 480 penalty units or 4 years imprisonment or both. 


55. Ban on use of gametes, zygotes or embryos not stored at 
licensed centre 


If an embryo, zygote or gamete has been stored at a place which 
is not licensed under this Act as a place at which an embryo, 
zygote or gamete (as the case may be) may be stored, a person 
must not use, in a treatment procedure: 


(a) that embryo, zygote or gamete; or 
(6) an embryo formed from such a zygote or gamete; or 
(c) a zygote formed from such a gamete. 


Penalty: 240 penalty units or 2 years imprisonment or both. 
Division 3. General offences 


56. Import or export of gametes, zygotes and embryos 
(1) A person must not 


(a) bring a gamete, zygote or embryo into Victoria outside the 
human body, or 

(b) take a gamete, zygote or embryo from Victoria outside the 
human body. 


Penalty: 240 penalty units or 2 years imprisonment or both. 


(2) Sub-section (1) does not apply if the gamete, zygote or 
embryo is brought into or taken from Victoria in accordance 
with the written approval of the Authority. 


(3) The Authority’s approval under sub-section (2) may apply 
to a particular case or class of cases and may be subject to 
conditions imposed by the Authority. 


(4) If a person has approval under sub-section (2) to bring a 
gamete, zygote or embryo into Victoria the Authority may 
exempt a person in relation to: 


(a) the gamete, zygote or embryo, or 
(6) the donor of the gamete, zygote or embryo; 


from compliance with sections 14 (3) and (4), 15 (2) and (4), 16, 
17, 18, 19, 36, 37 (3), 52 (1) (b) and (3) and 55, Division 1 of 
Part 7 and any other prescribed provision of the Act or the 
regulations, if the Authority is satisfied that: 


(c) similar procedures have taken place outside Victoria; and 
(d) there are special circumstances which warrant the 
exemption. 


(5) If a person has approval under sub-section (2) to take a 
gamete, zygote or embryo from Victoria the Authority may 
exempt a person in relation to the gamete, zygote or embryo 
from compliance with sections 49 (1) and (2), 52 (2) and (3), 53, 


purpose in each establishment or laboratory authorized to 
perform such procedures. 


Article L. 152-10. The implementation of medically assisted 
procreation shall be preceded by individual interviews with the 
applicants and the members of the multidisciplinary medical 
team of the centre concerned, which may have recourse, if 
necessary, to the social service established in Title VI of the 
Family and Social Welfare Code. 


Such interviews must, in particular: 


1. verify the motivations of the man and the woman making 
up the couple and remind them of the possibilities offered by the 
law with regard to adoption; 


2. inform the couple of the possibilities of success and failure 
of the techniques of medically assisted procreation, and the 
discomfort [pénibilité] they entail; and 


3. provide the couple with a dossier-guide contaming, in 
particular: 


fa) an overview of the legislative and regulatory provisions 


(b) a description of the techniques concerned, and 


(c) an overview of the legislative and regulatory provisions 
concerning adoption, and the addresses of associations and 
organizations able to provide further information on this matter. 


The application may not be confirmed until after a period of 
reflection of one month from the time of the last interview. 


The application must be confirmed in writing. 


The implementation of medically assisted procreation shall be 
the subject of safety rules from the health standpoint established 
by a decree made after consulting the Conseil d'État. 


Medically assisted procreation may not be implemented by the 
physician if the applicants do not fulfil the conditions laid down 
in this Chapter or if the physician, after consultation within the 
multidisciplinary team, considers that the applicants need a 
further period of reflection in the interests of the unborn child. 


Spouses or partners who, in order to procreate, have recourse to 
medical assistance requiring the intervention of a third-party 
donor, must give their prior consent to a judge or notary, under 
the conditions laid down by the Civil Code." 


Sec. 9 lays down that embryos existing on the date of the 
promulgation of this Law and conceming which it has been 
ascertained that they are no longer required by a couple who 
wish to became parents, their receipt by another couple has not 
been refused, and which satisfy the safety rules from the health 
standpoint in force on the day of their transfer, may be supplied 
to a couple fulfilling the conditions laid down in Article L. 152- 
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5. If such receipt is impossible and if they have been stored for 
at least five years, storage must be terminated. 


Sec. 10 provides for the insertion, after Division 4 af Chapter Il 
of Title I of Book VI of the Public Health Code, of a new 
Division 5, reading as follows: 


"Division 5 
Special provisions concerning the donation and use of gametes 


Article L. 673-1. Gamete donation consists of the provision by 


a third party of spermatozoa and oocytes for the purpose of 
mecically assisted procreation. 


Article L. 673-2. The donor must be a member of a couple 
that has procreated. The consent of the donor and that of the 
other member of the couple shall be obtained in writing. The 
same shall apply with regard to the consent of both members of 
the recipient couple and may be revoked, before any intervention 
takes place, by either member of the couple. 


Article L. 673-3. Any artificial insemination with fresh sperm 
from a donation and any mixture of sperm shall be prohibited. 


Article L. 673-4. The use of gametes from the same donor 
may not intentionally.lead to the birth of more than five 
children. 


Article L. 673-5. The activities of collection, treatment, 
storage, and cession of gametes may only be practised by public 
and private non-profit-making health entities and establishments 
authorized for this purpose by the administrative authority, m 
accordance with the procedures laid down by the provisions of 
Divisions 1 and 2 of Chapter II of Title I of Book VIL 
Practitioners who carry out these activities may receive no 
remuneration for the specific medical acts involved. 


In order to be authorized to carry out these activities, the entities 
and establishments referred to in the first paragraph must fulfil 
the conditions determined in pursuance of the above-mentioned 
provisions of Book VII and the conditions defined by a decree 
mace after consulting the Conseil d'État and intended to ensure 
functioning in accordance with the general principles leid down 
by Title I of this Book. This decree shall also determine the 
obligations to be fulfilled by these entities and establishments 
with regard to the storage of gametes, particularly when they 
have ceased their activities. 


The authorization shall cover one or more activities. It shall be 
issued for a period of five years. It shall be granted after 
receiving the opinion of the National Commission on Medicine, 
Reproductive Biology and Prenatal Diagnosis established by 
Article L. 184-3 and of the National Committee on Health and 
Social Organization. 

Al entities or establishments authorized to carry out these 
activities shall be required to submit to the Minister responsible 
for Health the annual report referred to in Article L. 184-2. 
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Article L. 673-6. The entities and establishments authorizel 
under the conditions laid down m Article 673-5 shall provide the 
health authorities with all necessary information concerning the 
donors. A physician may have access to medical information ef 
a non-identifying nature in the event of therapeutic necessity 
concerning a child conceived through medically assisted 
procreation with the aid of a third-party donor. 


Article L. 673-7. The donation of gametes may, on no accouc, 
be subject to the designation by the recipient couple of a perscn 
who has voluntarily accepted to provide such a donation for the 
benefit of an anonymous third-party couple." 


Sec. 11 provides for the insertion, after Division 3 of Chapter J 
of Title I of Book II of the Public Health Code, of a new 
Division 4, reading as follows: 


"Division 4 
Medically assisted procreation activities 


Article L. 184-1. The clinical activities involved in medical:y 
assisted procreation, with the exception of artificial 
insemination, may only be performed in health establishments. 


The biological activities mvolved in medically assisted. 
procreation may only be performed in health establishments m 
the public sector and in clinical laboratories. 


With the exception of artificial insemination, both clinical ard 
biological medically assisted procreation activities must te 
authorized m accordance with the procedures laid down by the 
provisions of Divisions 1 and 2 of Chapter II of Title I of Bock 
VIL An exemption may be made from this authorization, within 
the meaning of the provisions of the sixth paragraph of Artic-e 
L. 761, for clinical laboratories. 


In order to be authorized to carry out these activities, tke 
establishments and laboratories referred to in the first ard 
second paragraphs of this Article must fulfil the conditions lad 
down in pursuance of the above-mentioned provisions of Bock 
VII and the operating conditions defined by a decree made after 
consulting the Conseil d'État. This decree shall also determire 
the obligations that the establishments and authorities shall be 
required to fulfil with regard to the storage of gametes, 
particularly when they have ceased their activities. 


The authorization shall cover one or more medically assisted 
procreation activities, with or without the aid of a third-par-y 
donor. The authorization shall be issued for a period of fire 
years. It shall be granted after receiving the opinion of the 
National Commission on Medicine, Reproductive Biology ard 
Prenatal Diagnosis established by Article L. 184-3 ‘and of tke 
National Committee on Health and Social Organization. 


Article L. 184-2. Every establishment or laboratory authorized 
to perform medically assisted procreation activities or prenatal 
diagnosis and every multidisciplinary prenatal diagnosis cente 
shall be required to submit to the Minister responsible for 


Health an annual report in accordance with the procedures 
determined by an Order of the said Minister. 


Establishments and laboratories shall also be required to draw 
up and keep, under the conditions laid down by a decree made 
after consulting the Conseil d'État, registers concerning the 
gametes and embryos which they have in storage. 


Article L. 184-3. It shall be the task of the National 
Commission on Medicine, Reproductive Biology and Prenatal 
Diagnosis to give an opinion on applications for authorizations 
to perform medically assisted procreation activities and prenatal 
diagnosis, on applications for the approval of multidisciplinary 
prenatal diagnosis centres, and on decisions to withdraw 
authorization. It shall participate in the monitoring and 
evaluation of the functioning of authorized establishments and 
laboratories. 


It shall forward an annual report to the Minister responsible for 
Health concerning the progress /évolution] of medicine, 
reproductive biology, and prenatal diagnosis. 


The National Commission on Medicine, Reproductive Biology 
and Prenatal Diagnosis shall be made up of practitioners 
appointed at the suggestion of their representative organizations, 
persons chosen becanse of their competence in the fields of 
procreation, obstetrics, prenatal diagnosis, genetic counselling, 
and filiation law, and representatives of the administrations 
concerned and the professional associations, as well as a 
representative of family welfare associations. 


The Commission shall be chaired by a member of the Supreme 
Court of Appeal, the Conseil d'État, or the Court of Auditors, 
designated by decree. 


A decree made after consulting the Conseil d'État shall 
determine the composition of the National Commission on 
Medicine, Reproductive Biology and Prenatal Diagnosis and 
shall indicate the details of its organization and operation. 


Article L. 184-4. The Mimister responsible for Health shall 
forward to the National Commission on Medicine, Reproductive 
Biology and Prenatal Diagnosis the report referred to in Article 
184-2 and any other documents considered useful for its 
mission. 


Article L. 184-5. The members of the National Commission 
on Medicine, Reproductive Biology and Prenatal Diagnosis and 
the persons called upon to cooperate in its work shall be 
required, under the conditions and subject to the sanctions laid 
down in Article 226-13 of the Penal Code, to maintain 
confidentiality with regard to the information in their 
possession." 

Sec. 12 provides for the insertion, at the beginning of Chapter 


IV of Title I of Book II of the Public Health Code, of a new 
Article L. 162-16, reading as follows: 


^x 
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"Article L. 162-16. ‘Prenatal diagnosis’ means medical 
practices to detect im utero particularly serious disorders in 
embryos or fetuses. It must be preceded by a medical 
consultation entailing genetic counselling. 


Cytogenetic and biological analyses with a view to prenatal 
diagnosis may only be performed under the conditions laid down 
by a decree made after consulting the Conseil d'État, in public 
health establishments in the public sector and clinical 
laboratories authorized in accordance with the procedures laid 
down by the provisions of Divisions 1 and 2 of Chapter II of 
Title I of Book VIL 


The authorizations provided for by this Article shall be issued 
for a period of five years and shall be granted after obtaining the 
opinion of the National Commission on Medicine, Reproductive 
Biology and Prenatal Diagnosis established by Article L. 184-3 
and of the National Committee on Health and Social 
Organization. In the case of clinical laboratories, this 
authorization shall be equivalent to entry on the list provided for 
in Article L. 759. 


Multidisciplinary prenatal diagnosis centres shall be established 
in non-profitÉ-making public and private entities and 
establishments. Their tasks, their role vis-à-vis other parties 
involved in prenatal diagnosis, and the conditions governing 
their establishment and approval shall be defined by a decree 
made after consulting the Conseil d'État." 


Sec. 14 provides for the insertion, after Article L. 162-16 of the 
Public Health Code, of a new Article L. 162-17, reading as 
follows: 


"Article L. 162-17. Biological diagnosis carried out on cells 
removed from the embryo in vitro shall only be authorized on an 


A physician practising in a multidisciplinary prenatal diagnosis 
centre, as defined in Article L. 162-16, must certify that the 
couple, by reason of their family situation, are very likely to give 
birth to a child suffering from a particularly serious genetic 
disease recognized as incurable at the time of diagnosis. 


Diagnosis may only be performed if the anomaly or anomalies 
responsible for such a disease have been previously and 
accurately identified in one of the parents. 


Both members of the couple shall express their consent in 
writing to the carrying out of such diagnosis. 


The diagnosis may have no purpose other than identification of 
this disorder and the means for its prevention and treatment. 


The diagnosis may be performed in an establishment specifically 
authorized for this purpose after obtaining the opinion of the 
National Commission on Medicine, Reproductive Biology and 
Prenatal Diagnosis and under the conditions defined by a decree 
made after consulting the Conseil d'État. 
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FRANCE. Law No. 94-653 of 29 July 1994 on respect for the 
human body. (Jowrnal officiel de la République française, No. 
175, 30 July 1994, pp. 11056-11059, as summarized in 
International Digest of Health Legislation, Vol. 45, No. 4, 1994, 
pp. 498-500.) 


The following Articles are amended or inserted in Chapter II 
(Respect for the human body) of Title I (Civil rights) of Book I 
(Provisions concerning the human person) of the Civil Code: 


"Article 16. The law shall ensure the primacy of the person, 
prohibit all affronts to the dignity of the person, and guarantee 
respect for the human being from the commencement of life. 


Article 16-1. Every person shall have the right to respect for 
his body. 


The human body shall be inviolate. 


The human body, its elements, and its products may not be the 
subject of a right of inheritance. 


Article 16-2. A judge may prescribe any measures that are 
appropriate to prevent or cease illicit affronts to the human body 
or any illicit dealings [agissements] concerning elements or 
products thereof. 


Article 16-3. The integrity of the human body may be violated 
only in the event of therapeutic necessity for the person 
concerned. 


The prior consent of the person concerned must be obtained 
except in cases where his condition necessitates a therapeutic 
intervention to which he is not in a position to consent. 


Article 16-4. No person may cause prejudice to the integrity 
of the human species. 


Any eugenic practice aimed at organizing the selection of 
persons shall be prohibited. 


Without prejudice to research concerning the prevention and 
treatment of genetic diseases, no alteration may be made to 
genetic characters with a view to modifying a person's lineal 
descent. 


Article 16-5. Any conventions made to confer an inheritable 
value on the human body or its elements or products shall be 
null and void. 


Article 16-6. No payment may be made to a person who 
participated in experimentation upon his body, in the removal of 
elements from his body, or in collection of products therefrom. 
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Article 16-7. Any convention concerning procreation ao 
gestation for the benefit of a third party shall be null and void- 


Article 16-8. No information may be divulged that enables the 
identification of a person who has donated an element or a 
product of his body or of the person who has received such am 
element or a product. The donor may not know the identity of 
the recipient, nor the recipient that of the donor. 


In the event of therapeutic necessity, only the physicians of fhe 
donor and the recipient may have access to information enabling 
the identification of these persons. 


Article 16-9. The provisions of this Chapter are a matter 07 
public order." 


* tg 


Provision is made for the insertion in Book V (Other crimes aad 
offences) of the Penal Code of a new Title I (Contraventions ir: 
the field of public health) This includes a Chapter | 
(Contraventions in the field of biomedical ethics), subdividec 
into four Divisions, as follows. 


Division I. Protection of the human species (Article 511- ) 
This Article lays down that a penalty of 20 years impnsonmen- 
is imposed on any person who engages in a Cugenic practice 
aimed at organizing the selection of persons. 


Division 2. Protection of the human body (Articles 511-2 1c 
511-14). This Division indicates the penalties imposed »r 
persons guilty of the following offences in regard to tae 

t or removal of organs (in France or abroad 
(Articles 511-2 to 511-3y; engaging in commercial transactions 
involving tissues, cells, or other products of the human bot; 
under the conditions indicated, or removing tissues, cells or 
products of the human body without a person's consent (ArticEs 
511-4 to 511-5}, collecting or removing gametes from a living 
person without his written consent (Article 511-6), engaging ir 
the removal of organs, organ transplantation, removal 2: 
transplantation of tissues, etc., in an establishment that does 12: 
hold the requisite authorization (Article 511-7y, carrying out tae 
distribution or cession of organs, tissues, cells, or products of tac 
human body for the purposes of donation without complian-e 
with the requisite rules of safety from the health standporm 
(Article 511-8), obtaining gametes against payment, with the 
exception of payment for the prescribed services (Article 511-E% 
divulging information enabling the simultaneous identificatier 
of a person or couple who donated gametes and the couple wic 
received them (Article 511-10); collecting or removing gamet=s 
from a living person for the purposes of medically assistec 
procreation without carrying out the required tests for the 
detection of communicable diseases (Article 511-11), carrying 
out artificial insemination with fresh sperm or a mixture of € 
sperm obtained from donations, in violation of the prescribec 
provisions (Article 511-12); making the donation of gamet=s 
subject to the designation by the recipient couple of a perser 
who has voluntarily agreed to make such a donation for tie 
benefit of a third-party couple, in violation of the prescribec 


provisions (Article 511-13), and carrying out activities involving 
the collection, processing, storage, and cession of gametes 
obtained from donations without having obtained the requisite 
authorization (Article 511-14). 


Division 3. Protection of the human embryo (Articles 511-15 to 
511-25). This Division indicates the penalties imposed on 
persons guilty of the following offences: obtaining or arranging 
to obtain human embryos against payment (Article 511-15), 
obtaining human embryos without fulfilling the prescribed 
conditions (Article 511-16y, performing in vitro conception of 
human embryos or using human embryos for industrial or 
commercial purposes (Article 511-17y, performing im vitro 
conception of human embryos for research or experimental 
purposes (Article 511-18), conducting a study or 
experimentation on the embryo in violation of the prescribed 
provisions (Article 511-19) performing prenatal diagnosis 
without having received the requisite authorization (Article 511- 
20), ignoring the provisions laid down in the Public Health Code 
concerning pre-implantation diagnosis (Article 511-21); carrying 
out activities in respect of medically assisted procreation without 
obtaining the requisite authorization (Article 511-22), divulging 
nominative information enabling the simultaneous identification 
of the couple who gave up an embryo and the couple who 
received it (Article 511-23), carrying out activities in respect of 
medically assisted procreation for purposes other than those 
specified (Article 511-24); and carrying out embryo transfer 
under the conditions laid down without having taken note of the 
results of the requisite tests for the detection of infectious 
diseases (Article 511-25). 


Division 4. (Articles 511-26 to 511-28). This Division deals 
with other provisions and additional penalties applicable to 
natural persons, and the responsibility of legal persons. 


Sec. 10 of Title III (Filiation in the event of medically assisted 
procreation) of the present Law provides for the insertion in 
Chapter I (Joint provisions on legitimate filiation and natural 
filiation) of Title VII (Filiation) of Book I of the Civil Code of a 
new Division 4 (Medically assisted procreation). It comprises 
Articles 311-19 to 311-20, which read as follows: 


“Article 311-19. In the event of medically assisted procreation 
with the aid of a third-party donor, no link of filiation may be 
established between the person providing the donation and the 
child barn as the result of such procreation. 


No action may be instituted against the donor with regard to his 
responsibilities. 


Article 311-20. Spouses or partners [concubins} who, in 
order to procreate, have recourse to medically assisted 
procreation requiring the intervention of a third-party donor, 
must give their prior consent, under conditions ensuring 
confidentiality, to & judge or notary, who shall inform them of 
the consequence of their act with regard to filiation. 


Consent to medically assisted procreation obviates any action to 
contest filiation or to claim legitimate status, unless it is 
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maintained that the child has not been born as the result of 
medically assisted procreation or that consent has been rendered 
null and void. 


Consent shall be rendered null and void if, before medically 
assisted procreation is carried out, one of the partners dies or 
files a suit for divorce, separation, or the cessation of communal 
living. It shall also be null and void if the man or the woman 
revokes it, in writing and before medically assisted procreation 
is carried out, in the presence of the physician responsible for 
the intervention. 


A person who, having consented to medically assisted 
procreation, does not acknowledge the child bam as a result 
thereof, shall incur liability in respect of the mother and the 
child. 


In addition, a court decision shall establish the patemity outside 
marriage of a person who, having consented to medically 
assisted does not recognize the child bom as a 
result thereof. The action shall comply with the provisions of 
Articles 340-2 to 340-6." 


FRANCE. Decree No. 95-560 of 6 May 1995 on medically 
assisted procreation activities, and amending the Public Health 
Code (Second Part Decrees made after consulting the Conseil 
d'État). (Journal officiel de la République frangaise, No. 108, 7 
May 1995, pp. 7363-7366, as summarized in International 
Digest of Health Legislation, Vol. 46, No. 3, 1995, pp. 334- 
337.) 


This Decree has been made in pursuance of, ínter aiia, Articles 
L. 152-1 to L. 152-10, L. 184-] to L. 184-5, and L. 673-1 to L. 
673-7 of the Public Health Code, which were introduced by Law 
No. 94-654 of 29 July 1994 on the donation and use of elements 
and products of the human body, medically assisted procreation, 
and prenatal diagnosis. Sec. 2 of the Decree, which repeals 
Decree No. 88-327 of 8 April 1988 on the activities involved in 
medically assisted procreation, provides for the insertion, in 
Title I (Maternal and child protection) of Book II (Health and 
medicosocial activities for the benefit of the family, children, 
and youth) of the Public Health Code, of a new Chapter II bis 
(Medically assisted procreation), comprising Articles R. 152-9-1 
to R. 152-9-7. Article R. 152-9-] reads as follows: 


"Article R. 152-9-1. The medically assisted procreation 
activities referred to in Article L. 152-9 shall comprise: 

l. the following clinical activities: 

(a) the collection of oocytes by puncture; 

(b) the collection of spermatozoa by puncture; and 


(c) the transfer of embryos with a view to their implantation; 
and 


2. the following biological activities: 
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(c) in vitro fertilizstion without micro-manipulation; 
(d) in vitro fertilizztion by micro-manipulation; 

(e) the storage of gametes, and 

() the storage of embryos with a view to their transfer." 


Articles R. 152-9-2 to R. 152-9-7 indicate the modalities 
governing the issuance or withdrawal of the authorization issued 
to the practitioner performing the clinical or biological activities 
specified, or under whose responsibility such activities are 
performed. 


Sec. 3 provides for the insertion, in V, (Control of 
certain establishments) of Title 1 of Book II of the Public Health 
Code, of & new Division 4 (Medically assisted ideis 
activities) comprising a Subdivision 1 

eani sua creation ol medicis site Uca 
activities), itself subdivided into four Sections /Paragraphes] 
reading substantially as follows: 


Section 1. General vrovisions (Articles R. 184-1-1 to R. 184-1- 
3.) Article R. 184-1-3 reads as follows: 


" Article R. 184-1-3. The form, periodicity, and content of the 
periodic assessment of clinical and biological medically assisted 
procreation activities shall be determined by an Order of the 
Minister responsible for Health." 


Section 2. Requirements governing the operation of health 
establishments carrying out medically assisted procreation 
activities (Articles R. 184-1-4 to R. 184-1-8). Articles R. 184-1- 
6 to R. 184-1-8 read as follows: 


"Article R. 184-1-4. The health establishment shall comply 
with the rules of good practice to be established by an Order of 
the Minister responsible for Health. 


Article R. 184-1-7. The health establishment shall retain, 
with due regard for confidentiality: 


l. a copy of the documents certifying compliance with the 
requirements laid down in the third paragraph of Article L. 152- 
2; and 


2. the written consent of the couple benefiting from medically 
assisted procreatior, drawn up before the procedure is carried 
out and before embryo transfer or insemination, as well as in 
cases where the intervention of a third-party donor is necessary, 
a record of the date and place of the joint declaration of the 
couple provided fo- in Article 311-20 of the Civil Code and 
Article 1157-2 of the new Code of Civil Procedure. 


Article R. 184-1-8. The health establishment shall also retain, 
with due regard for confidentiality, for each couple concerned: 

l. the medical indication for performing medically assisted 
procreation; 
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2. the date of punctures in order to obtain gametes and the 
number of oocytes collected on the occasion of each puncture: 


3. the date of transfers and the number of embryos transfer-ed; 
and 


4. all available information concerning the development of the 
pregnancies concerned and the state of health of the neonates " 


Section 3. Requirements governing the operation of health 
establishments and laboratories carrying out medically assi-ted 
procreation activities (Articles R. 184-1-9 to R. 184-1-^7). 
Articles R. 184-1-11 and R. 184-1-12 read as follows: © 


"Article R. 184-1-11. The health establishment or labora-o-y 
shall comply with the rules of good practice to be establishec by 
an Order of the Minister responsible for Health. 


Article R. 184-1-12. The health establishment or labora-o-y 
shall retain, with due regard for confidentiality and for each 
couple and each attempt at medically assisted procreation, a 
record of: 


1. the number of oocytes treated; 
2. the date of fertilization; and 
3. the number of embryos obtained." 


Sections 4 (Duties of health establishments and laboratocies 
with regard to the storage of gametes and embryos) (Articles R. 
184-1-13 to R. 184-1-15) and 5 (Records concerning gamctes 
and embryos) (Articles R. 184-2-1 to R. 184-2-4) read. as 
follows 


"Article R. 184-1-13. No interruption or cessation of tke 
activities of an establishment or laboratory authorized to store 
gametes or embryos shall result m the cessation of the storage of 
such gametes or embryos. 


To this end, every health establishment or laboratory authorized 
to store gametes or embryos shall conclude an agreement vith 
another establishment or laboratory authorized to practise tte 
same activity, with a view to the transfer of gametes or embreo3, 
if necessary. This agreement shall be communicated to Ite 
Minister responsible for Health within six months following Ite 
notification of the authorization or its renewal. 


Any transfer of gametes or embryos shall be subject to piar 
notification to the Minister responsible for Health. In the evzat 
that such transfer is not carried out in accordance with the 
agreement referred to in the preceding paragraph, the Minister's 
authorization shall be required. 


If necessitated by circumstances, the Minister responsible for 
Health may designate a centre authorized to carry out the sare 
activities to receive the gametes or embryos. 


Article R. 184-1-14. Any person who has consented to the 
storage of gametes or embryos, other than gamete donors, shall 
receive prior notification of their transfer and of the whereabouts 
of the new storage site. 


Article R. 184-1-15. The records of gametes and embryos 
described in Article R. 184-2-1 and R. 184-2-2, as well as, 
where appropriate, the information mentioned in Article R. 673- 
5-8 concerning the gamete donor, shall be transmitted to the 
health establishment or laboratory receiving the gametes or 
embryos, under conditions that guarantee confidentiality." 


"Article R. 184-2-1. The register of gametes that must be kept 
by every health establishment or laboratory authorized to store 
gametes shall mention: 

1 either the identity of the person from whom the gametes 
have been obtained in the case of medically assisted procreation 
performed without recourse to a third-party donor, or the 
identification code of the donor, 


2. the place at which and the dates on which the gametes were 
frozen; 


3. the dates and methods of use of the gametes; 


4. precise indications of the place of storage of the gametes in 
the room designated for this purpose; and 

5. where appropriate, the identity of the couple receiving the 
gamete donation. 


Article R. 184-2-2. The register of embryos that must be kept 
by every health establishment or laboratory authorized to store 
embryos shall mention: 


l. the identity of the couple from whom the embryo is 
obtained and, where appropriate, the identification code of the 
gamete donor, 

2. the number of embryos stored for each couple, 

3. the place and dates of fertilization and freezing, 

4. where appropriate, the previous place of storage; 


5. precise indications of the storage site of embryos in the 
room designated for this purpose; and 


6. information conceming the history of each embryo, in 
particular the date on which it is defrozen. 


Article R. 184-2-3. Practitioners authorized to store gametes 
or embryos shall ensure that the registers referred to in Articles 
R. 184-2-1 to R. 184-22 are properly kept and that the 
information recorded therein is accurate. 


Article R. 184-2-4. These registers, which shall be bound and 
numbered, shall be kept on premises situated in the proximity of 


Periit a rur o E 
that guarantee 


Sec. 4 provides for the insertion, in II (Tissues, cells 
and products) of Title III of Book VI of the Public Health Code, 
of a Division V (Specific provisions governing the donation and 
use of gametes), comprising Articles R. 673-5-1 to R. 673-5-9. 
Articles R. 673-5-4 to R. 673-5-9 read as follows: 


"Article R. 673-54. The layout of the premises, as well as the 
modalities governing the reception of donor and recipient 
couples, shall be such as to assure the anonymity of donation 
and the confidentiality of activities. 


A room shall be prepared for the holding of consultations prior 
to donation or cession of gametes. 


Article R. 673-5-5. The consent of the donor and that of the 
other member of the couple provided for in Article L. 673-2, as 
well as the collection of gametes, shall be preceded by 
consultations between the donor and the members of the medical 
team, with a view to: 


l. verifying that the donor fulfils the requirements laid down 
in Article L. 673-2; 


2. informing the donor of the legislative and regulatory 
provisions governing gamete donation and the consequences 
thereof with regard to filiation; 


3. indicating to the donor the nature of the examinations to be 


4. informing him that he must consent to the inclusion in the 
file referred to in Article R. 673-5-8 of information of a personal 
nature in connection with his health. 


Article R. 673-5-6. Without prejudice to the provisions of 
Article L. 152-10, any cession of gametes must be preceded by 
one or more consultations between the couple receiving the 
donation and the multidiscipli lical t hic} 
include a physician qualified in psychiatry or a psychologist. 


Article R. 673-5-7. Gametes obtained from a donation may 


only be provided to the practitioner performing medically 
assisted procreation or the couple receiving the donation. 


Article R. 673-5-8. In order to fulfil the requirements laid 
down in Article L. 673-6, entities and health establishments 
authorized to carry out activities involving the collection, 
treatment, storage, and cession of gametes obtained from a 
donation shall keep information concerning the donor. 


The donor's file shall contain, in an anonymized form. 
l. the personal and family medical history necessitating 


recourse to medically assisted procreation with the aid of a 
third-party donor, 
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2. the results of campulsory health-related screening tests; 
3. the number of children born as a result of the donation; 


4. im the case of sperm donation, the date of the donations, the 
number of straws [paillettes] stored, the date of cession, and the 
number of straws provided; 


S. in the case of an oocyte donation, the date of puncture and 
the number of oocytes donated; and 


6. the written consent of the couple to whom the donor 
belongs. 


Practitioners authocized to carry out the activities mentioned in 
the first paragraph, in accordance with Article L. 152-9 and 
Article R. 152-9-2, shall be responsible for assuring that the file 
is properly kept and that the information recorded therein is 
accurate. 


This file shall be kept, whatever its medium, in an anonymized 
form. It shall be filed under conditions that assure 
confidentiality. 


The donor shall, before any gametes are collected, give his 
express consent to the preservation of this file. 


Information concerning the identity of donors, the identification 
of the children borr, and the biological links between them shall 
be kept in a room or safe specially designated for this purpose, 
to which only the practitioners authorized to carry out the 
activities mentioned in the first paragraph shall have access. 


Article R. 673-5-9. In order to comply with the provisions of 
Article L. 673-4 aad to permit access to medical information 
under the conditions laid down in the second sentence of Article 
L. 673-6, the establishment or entity shall retain all information 
relating to the development of pregnancies resulting from 
date of birth, and the state of health of the neonates." 


NETHERLANDS. Law of 16 September 1993 

the Penal Code with provisions dealing with the prohibition of 
commercial surrogate motherhood. (Staatsblad van het 
Koninkrijk der Nedarlanden, No. 486, 1993, pp. 1-2.) 


Single Article. The Dutch Penal Code shall be amended as 
follows: 


After Article 151 the following Articles shall be inserted: 


Article 151b. 


1) Whoever, in the practice of a profession or trade, 
intentionally causes (teweegbrengt) or encourages (bevordert) a 
surrogate mother or a woman desiring to become a surrogate 
mother, directly ar indirectly, to negotiate or to make an 
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agreement with another in order to realize the intention refersed 
to in the third paragraph of this Article or brings about such s 
act shall be punished with not more than one yea-s 
imprisonment or with a fine of the fourth category. 


2) The same punishment shall apply to: 


a) whoever publicly offers services related to causing cr 
encouraging the negotiations or agreement referred to in the first 
paragraph of this Article; 


b) whoever publicly announces that a woman desires t5 
become a surrogate mother or is available as such or who 
announces that a woman who desires to become, or is. 3 
surrogate motber is sought; 


3) Asurrogate mother is defined as a woman who has become 
pregnant with the intent of giving birth to a child on the betaif 
of someone else who desires to obtain personal control over thet 
child or who agrees otherwise to take care of and raise the child 
indefinitely. ` 


Article 151c. 


1) Whoever, in the practice of a profession or trade, 
intentionally causes or encourages a woman, directly cr 
indirectly, to negotiate or make an agreement with another in 
connection with the desire of another woman to let someone eise 
indefinitely take care of and raise her child shall be punisl ei 
with not more than six months' imprisonment or with a fine cf 
the third category. 


2) Notwithstanding the provisions of the first paragraph of 
Article 151b, the first paragraph of this Article does not apply 


a) if the acts referred to in that paragraph are carried out Ly 
the Child Protection Agency or by a legal entity appointed Ly 
this Agency, 


b) if the acts referred to in that paragraph consist of a refe-ral 
to an organization referred to in a). 


NORWAY. Law No. 56 of 5 August 1994 on the medical ise 
of biotechnology. (Norsk Lovtidende, Part I, No. 16, 25 August 
1994, pp. 1336-1341, as translated in International Digest of 
Health Legislation, Vol. 46, No. 1, 1995, pp. 51-54.) 


Chapter 1. Purpose and scope 


1-1. Purpose of the Law 


The purpose of this Law is to ensure that the medical applicaion 
of biotechnology is utilized in the best interests of human bemss 
in a society in which every person has his place. This shall fle 
place in keeping with the principles of respect for hurum 
dignity, human rights, and personal integrity and witkout 
discrimination on the basis of genetic make-up [arveaniegz] 


based on ethical norms embodied in our Western cultural 
heritage. 
1-2. Scope 


Tbe Law shall apply to the medical use of biotechnology in 
human beings. 


Chapter 2. Artificial fertilization 
2-1. Definitions 


For the purpose of this Law, 'artificial fertilization! means 
‘ficial | Siri amu eod 1 fertilizati 


For the purpose of this Law, ‘artificial insemination' means the 
introduction of sperm into & woman by methods other than 
sexual intercourse. 


For the purpose of this Law, 'extra-corporeal fertilization’ means 
the fertilization of eggs outside the mother's body. 


2-2. Requirements governing cohabitation 

Artificial fertilization may only be performed on a woman who 
is married or who is living with a man in a relationship 
comparable to marriage. 

2-3. Consent 


Before commencing the treatment, written consent shall be 
obtained from the woman and her husband or partner. 


The attending physician shall ensure that consent is still valid 
when treatment is commenced. 

2-4. Decision and information with respect to treatment 

The decision to carry out treatment with a view to artificial 
fertilization shall be taken by a physician. The decision shall be 
based on a medical and psychosocial assessment of the couple. 


The couple shall be provided with information concerning the 
treatment and amy medical and legal consequences it may have. 
2-5. Storage and import of sperm 

Only establishments which, under Section 8-1, are authorized to 


perform artificial fertilization may freeze sperm or store it in any 
other manner. 


Sperm may only be imported subject to special approval from 
the State Board of Health. 


2-6. Selection of sperm donor 


The attending physician shall select a suitable sperm donor. 


2-7. ldentity of sperm donor, child, and couple 


Health personnel shall be required to ensure that the sperm 
donor's identity remains confidential. 


A sperm donor may not be given information concerning the 
identity of the couple or the child. 

2-8. Treatment of sperm before fertilization 

The treatment of sperm before fertilization in order to determine 
the sex of the child shall only be permitted if the woman is the 
carrier of a serious sex-linked hereditary disease. 

2-9. Conditions governing artificial insemination 

Artificial insemination may take place if the man is infertile, or 
if he suffers from, or is the carrier of, a serious hereditary 
disease. 

In specific cases, artificial insemination may also take place if 
the woman is the carrier of a serious sex-linked hereditary 
disease, as referred to in Section 2-8. 

2-10. Conditions governing extra-corporeal fertilization 
Extra-corpareal fertilization may only take place if the woman or 
the man is infertile, or if the cause of infertility has not been 
found. Such treatment may only be carried out with the couple's 
own egg and sperm cells. 

Pursuant to more detailed provisions laid down by the Ministry 
[of Health and Social Affairs], extra-corporeal fertilization may 
also take place in cases of serious hereditary disease, as referred 
to in Section 4-2. 

2-11. Utilization of fertilized eggs 


Fertilized eggs may only be used for implantation into the 
woman from whom they originate. 


2-12. Storage of fertilized eggs and prohibition of storage of 
unfertilized eggs 


Only establishments authorized under Section 8-1 to carry out 
extra-corporeal fertilization may store fertilized eggs. 


Festilized eggs may not be stored for more than three years. 
The storage of unfertilized eggs shall be prohibited. 
Chapter3. Research on fertilized eggs 

3-1. Prohibition of research on fertilized eggs 


Research on fertilized eggs shall be prohibited. 
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Chapter 4. Preimplantation diagnosis 
4-1. Definition 


Preimplantation diegnosis means the genetic examination of a 
fertilized egg before it is implanted in the uterus. 


4-2. Use of preimplantation diagnosis 


A fertilized egg may only be subjected to a genetic examination 
in special cases involving serious hereditary disease with no 
possibility of treatment, as referred to in Section 2-10. The 
Crown may establish detailed conditions governing access to 
preimplantation diagnosis. 

4-3. Sex selection 

It shall be prohibited to examine a fertilized egg for the purpose 
of selecting the sex of the child, except in special cases 
involving serious hereditary sex-linked diseases. 

4-4. Genetic counselling and information 


Before preimplantation diagnosis is authorized, the woman or 
the couple shall receive genetic counselling and information. 


Chapter 5. Prenatal diagnosis 
§-1. Definition 
For the purposes of this Law, ‘prenatal diagnosis' means: 


(a) the examination of the fetus or pregnant woman in order to 
detect or rule out the possibility of genetic disease or 
developmental abnormalities in the fetus, and 


(b) ultrasonic examination of the pregnant woman. 


5-2. Approval of prenatal diagnosis 


The types of examination and methods, pursuant to item (a) of 
Section 5-1, for the purpose of detecting or ruling out the 
possibility of genetic disease or developmental abnormalities in 
the fetus, shall be subject to approval from the Ministry. 


Before the Ministry takes a decision with regard to approval, an 
application shall b2 submitted to the Biotechnology Board for its 
opinion, in accordance with Section 8-4. 


5-3. Genetic couuselling and information 


Prior to carrying out prenatal diagnosis, the woman or the couple 
shall be provided with information concerning the voluntary 
nature of the examination, the possible findings of such an 
examination, and (he consequences that these might have for the 
child, the woman, the couple, and the family. 
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5-4. Information with regard to sex 


Information concerning the sex of the fetus, resulting fom 
prenatal diagnosis as referred to in item (a) of Section £1, 
before the 12th week of pregnancy shall be given only if -he 
woman is the carrier of a serious sex-linked disease. 


*** 


Under Sec. 8-7, the third and fourth paragraphs of Section 9 cf 
the Children Law are amended to read as follows: 


"If artificial insemination is carried out on the mother and “he 
husband or partner has given his consent to the insemination, h> 
shall be deemed to be the father, provided that no reasona»ls 


The sperm donor may not be deemed to be the father. However, 
this shall not apply if the insemination has been carried eut 
using sperm from the husband or partner and no reasonable 
doubt exists that the child was conceived through the 
DH VAR 


CHILE. Law No. 19335 of 12 September 1994 establishing tac 
system of shared earnings, amending the Civil Code, the Law o? 
Civil Marriage, the Penal Code, the Code of Penal Procedure, 
and other indicated bodies of law. (Diario Oficial, No. 3493, 
23 September 1994, as reproduced in Recopilación de Leyes y 
Reglamentos, Vol. 106, 1994, pp. 63-75.) 


Chapter 1. System of Shared Earnings 
Section 1. General Rules 


Article 1. In marital contracts that are concluded in conform-ty 
with the first section of Title XXII of the Fourth Book of the 
Civil Code, the married couple may agree on the system or 
shared earnings. 


The spouses may, subject to the provisions of Article 1723 of 
this same Code, replace the community property system or tae 
system of separation of property with the system of sharec 
earnings envisioned in this Law. 


Likewise, they may replace the system of shared earnings wrk 
the system of complete separation of property. 


Article 2. In the system of shared earnings, the net assets of 
the husband and wife are kept separate and each spouse 
administers, enjoys, and disposes freely of his or her ovum 
property. When the system of property is terminated, the value 
of the earnings obtained by each spouse shall be set off and bah 
will have the right to share equally in the surplus. 


The above principles are applicable in the form and with the 
limitations designated in the following Articles and in section 1 


of Title VI of the First Book of the Civil Code. 
Sectlon 2. Administration of the net assets of the spouses. 


Article 3. Neither spouse may provide a personal guaranty for 
the obligations of third parties without the consent of the other 
spouse. Such authorization is subject to the provisions of Article 
142(2) and Article 144 of the Civil Code. 


Article 4. Acts performed in contravention of the preceding 
Article are subject to nullity requested by the party of interest. 


The four-year period in which nullification may be requested 
starts with the day on which the spouse making the allegation 
learned of the act. 


But in no case may rescission be sought after ten years have 
passed since the execution of the act or contract. 


Article 5. Upon the dissolution of the system of shared 
earnings, the net assets of the spouses shall remain separate. 
They or their assignees, shall retain complete powers of 
administration and disposition of the property their property. 


At the same time, the earnings obtained during the existence of 
the system of shared earnings shall be determined. 


Section 3. Determination and calculation of earnings 


Article 6. Earnings are the difference in net value between the 
original net assets and the final net assets of each spouse. 


The original net assets of each spouse is are those existing at the 
moment of choice of the system established by this Law and the 
final net assets are those existing at the termination of this 
system. 


Article 7. The original net assets results from deducting from 
the total value of the property that the spouse legally owns at the 
beginning of the system the total value of the obligations of the 
spouse at the same time. If the value of the obligations exceeds 


the value of the property, the original property shall be 
estimated to be devoid of value. 


Acquisitions obtained for no consideration during the existence 
of the system shall be added to the original net assets, less the 
liabilities with which they were encumbered. 


Article 8. Property acquired during the existence of the system 
of shared earnings shall be added to the assets of the original net 
assets, even though acquired for consideration, when the legal 
basis for, or title of, purchase existed prior to the initiation of 
the property system. 

, and without the following list being exhaustive, 
the following shall be added to the assets of the original net 
assets. 


1) Property that one of the spouses held before the existence 


of property system, even though the prescription or transaction 
by means of which the spouse made the property his or her own 
was in operation or was agreed upon during tbe existence of the 
property system. 


2) Property that was held before the existence of the property 
system by means of a defective title, provided that the defect 
was cleared by ratification or other legal means during the 
existence of the property system. 


3) Property that comes to one of the spouses because of the 
nullity or resolution of a contract, or because a gift was revoked. 


4) Property subject to litigation, quiet enjoyment of which was 
acquired by one of the spouses during the existence of the 
system. 


5) Right of usufruct that has been merged with bare ownership 
belonging to the same spouse. 


6) Money paid to either of the spouses as capital of loans 
created before the existence of the system. The same principle 


shall be applied to interest due before and paid afterwards. 


7) The portion of the price paid, before the initiation of the 
system, for property acquired as a result of promissory contracts 
(contractos de promesa). 


Article 9. The products, including those arising from original 
property, shall not be incorporated into the original net assets. 
Neither will mining rights registered by one of the spouses, nor 
compensatory gifts for services that would have given rise to a 
cause of action against the person who received the services. 


Article 10. The spouses are joint tenants (comuneros), under 
general legal principles, of property acquired jointly for 
consideration. If the property has been acquired without 
consideration by both spouses, rights over it are added to the 
respective original net assets of each spouse in the proportion 
established by the title, or in equal parts, if the title says nothing 
in this regard. 


Article 11. At the moment of agreeing on this system, the 
married couple or spouses are to carry out a simple inventory of 


In the absence of an inventory, original net assets may be proven 
by means of other instruments, such as records, invoices or 
instruments of credit. 


Nonetheless, other methods of proof shall be accepted if it is 
demonstrated that, under the circumstances, the spouse or 
married person was not in a situation to obtain such an 
instrument. 

Article 12. Upon the termination of the system of shared 


earnings, moveable property acquired during the existence of the 
system shall be presumed to be held jointly, except property that 
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is used personally by the married spouses. Proof to the contrary 
is to be based on written records. 


Article 13. Property that comprises the original assets is 
appraised according to its state at the moment of the entry into 
effect of the property system or upon its acquisition. 
Consequently, its value at the moment of its incorporation into 
the original net assets shall be prudentially brought up to date at 
the time of the termination of the system. 


The appraisal may be made by the spouses or by a third party 
designated by them or, as a last resort, by a judge. 


The above rules are also applicable to the appraisal of debts. 


Article 14. The final net assets shall result from subtracting 
from the total value of the property that each spouse owns at the 
moment of the termination of the system the total value of the 
obligations that are held at this same time. 


Article 15. To the final net assets of a spouse shall be added 
the presumptive (imaginariamente) amount of decrease in assets 
resulting from the following acts carried out during the existence 
of the system of shared earnings: 


1) Irrevocable gifts that, considering the person (nature) of the 
recipient, do not discharge moral duties or social practices in an 
appropriate manner. 


2) Any kind of fraudulent act or waste that harms the other 
spouse. 


3) The payment of the costs of life annuities or other 
expenditures designed to ensure a future income for the spouse 
who has incurred such expenses. This provision is not 
applicable to life annuities contracted under the authorization of 
provisions sets forth in Decree-Law No. 3500 of 1980, except 
voluntary additional contributions to individual capitalization 
accounts and deposits in voluntary savings accounts, these are to 
be added presumptively in conformity with the first paragraph of 
this Article. 


The additions referred to above shall be made taking into 
consideration the state of the things (cosas) involved at the 
moment of its alienation. 


The provisions of this Article are not applicable if the other 
spouse authorized the act. 


Article 16. Within the three months following the termination 
of the system of shared earnings, each spouse shall be obligated 
to provide the other with an appraised inventory of the property 
and obligations that comprise his or her net assets. A judge may 
extend this period, once, for an equal period. 


A simple inventory, signed by the spouse, shall be proof 
supporting the other spouse for purposes of determining his or 
her final net assets. Nonetheless, the latter spouse may object to 
the inventory, alleging that it is not reliable. In that case, the 
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spouse may use all means of proof to demonstrate the 
composition or the actual value of the net assets of the other 


Spousc. 


Either spouse may request a division of the inventory in 
conformity with the rules of the Code of Civil Procedure and 
demand appropriate precautionary measures. 

Article 17. The property that comprises the final assets mall 
be appraised according to its state at the termination of the 
property system. 


The property referred to in Article 15 refers shall be assezsed 
according to the value that it would have had at the termination 


of the property system. 


The appraisal of the property may be made by tbe spouses cr by 
a third party designated by them, or as a last resort, by the juge. 


The above rules are also applicable to the appraisal of debts. 


Article 18. If, with the goal of decreasing earnings, one oZ the 
spouses hides or destroys property or pretends to have 
obligations, twice the value of the property or the obligation 
shall be added to the final net assets. 


Article 19. If the final net assets of a spouse are less tham the 
original net assets, only that spouse shall suffer the loss. 


If only one of the spouses has obtained earnings, the other shall 
share in half of its value. 


If both spouses have obtained earnings, these shall be effset 
until the amount of the earnings of less value is reached, ard the 
spouse who has obtained less earnings shall have the right for 
the other to pay, as shared ownership, one half of the excess. 


A claim (crédito) for shared earnings shall be valid, without 
prejudice to other claims and obligations between the spouses. 


Section 4. Claims for shared earnings 


Article 20. A claim for shared earnings arises a the 
termination of the property system. 


Any agreement or contract relating to this eventual claim is 
prohibited, as is its renunciation, before the termination of the 
system of shared earnings. 


Article 21. A claim for shared earnings is not subject to terms 
or conditions and shall be paid in money. 


Nonetheless, if this rule causes serious harm to the debtor 
spouse or to common children and this is duly proven, a judge 
may allow a period of one year for the payment of the claim, 
which shall be made in monthly payments (unidades tribrtorias 
mensuales). This period shall not be allowed unless the debtor 
bim or herself or a third party ensures that the creditor spouse 
shall by all means be indemnified. 


Article 22. The spouses, or their heirs, may agree on payment 
in kind in order to satisfy the claim for shared earnings. 


The clam will re-arise, under the conditions of the first 
paragraph of the preceding Article, if the things given as 
payment are dispossessed, unless the creditor spouse has taken 
upon him or herself the risk of dispossession, specifying such. 


Article 23. To determme claims for shared earnings, the 
attribution of rights over family property to one of the spouses in 
conformity with Article 147 of the Civil Code shall be 
prudentially appraised by the judge. 

Article 24. The creditor spouse shall pursue payment 
primarily in the money of the debtor, if this is insufficient, the 
creditor-spouse shall pursue payment in moveable property and, 
as a last resort, in real property. 


In the case of the absence or insufficiency of all designated 
property, the spouse may pursue the claim in property given 
inter vivos without his or her consent or alienated through the 
defraud of his or her rights. If the spouse pursues property given 
inter vivos, he or she is to bring legal action against the 
recipients in reverse order to the dates of the gifts, that is, 
starting with the most recent. This action shall expire in four 
years, starting from the time of the act. 

Article 25. Claims against a spouse originating before the 
termination of the property system, shall have priority over 
claims for shared earnings. 

Article 26. An action to request the liquidation of earningg 
shall be dealt with concisely and summarily, shall expire after a 
period of five years starting at the termination of the system, and 
shall not be adjourned by the spouses. Nonetheless, it shall be 
adjourned in favor of their minor heirs. 

Section 5. Termination of the system of shared earnings 
Article 27. The system of shared earnings is terminated: 

1) By the death of one of the spouses. 

2) By the presumed death of one of the spouses, according to 
the provisions of Title II of the First Book of the Civil Code: 
“The beginning and end of the existence of persons.” 

3) Byadeclaration of the nullity of marriage. 

4) Bya decision of final divorce (divorcio perpetuo). 

5) Bya decision declaring the separation of property. 

6) Byan agreement for separation of property. 

Chapter IL Various Provisions 


Article 28. The following amendments are introduced to the 
Civil Code: 


^ 


-;) 
7 


*9»* 
2. The following Article 132 is introduced: 


“Article 132. Adultery constitutes a serious infraction of the 
obligation of fidelity imposed by marriage and gives rise to the 
sanctions provided by law. 


The following commit adultery. a married woman who has 
sexual intercourse with a man who is not her husband and a man 
who has sexual intercourse with a woman who is not his wife." 


3. Article 134 is replaced with the following: 


“Article 134. The husband and wife are to provide the 
necessities for the common family, taking into account their 
economic abilities and the property system that exists between 
them. 


If necessary, a judge shall regulate their contributions." 


4. In paragraph 2 of Article 135, between the word “property” 
and the comma (,) that follows it, the phrase "or system of 
shared earnings" is inserted. 


5. As a continuation of Article 145, which has become 138, 
the following article 138 bis is added: 


“Article 138 bis. If the husband unjustifiably refuses to carry 
out an act or celebrate a contract relating to his wife's own 
property, a judge, after summonsing her husband, may authorize 
her to act for herself. 


In such a case, the wife alone shall obligate her own property 
and the assets of her own special or reserved net assets under 
Articles 150, 166 and 167; she shall not, however, obligate 
corporate assets or her husband’s own property, unless the 
corporation or her husband has obtained the benefit of the act. 


The same rule shall be applied in designating a executor, 
causing the distribution, and agreeing to the distribution in cases 
in which the wife has a share of the inheritance.” 


6. The numbering of articles 145, 148 and 149, which become 
138, 139 and 140, respectively is changed; the old numbers shall 
be designated in parentheses. 


7. Article 149, which has become Article 140, is replaced 
with the following: 


“Article 140 (149). The rules of the preceding articles are 
subject to exceptions or modifications for the following reasons: 


1) The existence of family property. 


2) The wife’s exercise of a profession, industry, employment, 
or office. 


3) The existence of separation of property. 
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4) The existence of a final divorce (divorcio perpetuo). 
5) The existence of a system of shared earnings. 


The following sections deal with the first four of these; a special 
law deals with the last." 


8. The numbering of Sections 2, 3 and 4 of Title VI of the 
First Book, which become 3, 4 and 5 respectively, is amended. 


9. The following new Section is introduced as a continuation 
of Section 1 of Title VI of the First Book: 


“Section 2. Family propert. 


Article 141. Real property owned by both spouses, ar by one 
of thern, that serves as the principle family residence and the 
furniture with which the home is furnished may be declared 
family property and, thus, shall be governed by the rules of this 
Section, whatever the system of mantal property 


The above declaration shall be made by a judge in brief and 
summary proceedings in a hearing of the case to which the 
spouse is summonsed. 


Nonetheless, the submission of the request, by itself, shall 
provisionally transform the property at issue into family 
property. In his or her first order, the judge shall order the 
above fact to be noted in the margin of the appropriate record. 
The custodian of the record shall carry out the inscription upon 
the sole authority of the decree with which the court officially 
notifies him or her. 


For the purposes of this Article, the married couple shall be 
exempt from fees. 


A spouse who fraudulently makes the declaration referred to in 
this Article is to make compensation all harm caused. 


Article 142. Family property may not be voluntarily alienated 
or encumbered, nor may a promise be made to encumber or 
alienate it, without the acquiescence of both spouses. The same 
rule shall govern the celebration of contracts that grant personal 
rights of use or enjoyment over any family property. 


The acquiescence of the non-proprietary spouse who is not 
involved directly and expressly in the act may be recorded in 
writing. or by notarized document if the act demands such 
formality Likewise, this acquiescence may be given by means 
of power of attorney that is recorded m written form or by a 
notarized document, as the case may be. 


Article 143. A non-proprietary spouse, whose acquiescence 
has not been expressed in conformity with the provisions of the 
preceding Article, may request the rescission of the act. 


Persons acquiring rights over real property that is family 
property shall be considered as acting in bad faith as to the 
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effects of the obligations of restitution arising from a declarztion 
of nullity. 


Article 144. In cases under Article 142, the acquiescence of 
the non-proprietary spouse with respect to family property ray 
be supplied by the judge in cases of impossibility or refusal mot 
based on the interests of the family. The judge shall so pro-eed 
in a hearing of the case to which the spouse is summonsed -f he 
or she opposes this. 


Article 145. By mutual agreement, the spouses may alienate 
family property. If the declaration refers to real estate, it is t be 
recorded by notarized document, annotated in the margin o the 
appropriate records. 


The proprietary spouse may petition the judge to allow “he 
alienation of family property, based on the fact that it is not in 
fact used for the purposes indicated in Article 141; he or the 
must prove this. In this case, the judge shall proceed ir he 
manner established in Article 141 (2). 


The same rule shall be applied if the marriage has been dec wed 
null or has terminated because of the death of one of he 
spouses. In such a case, the person contracting tbe marriage that 
is in fact null or the assignees of the deceased are to formabte 


Article 146. The provisions of this Section are applicale to 
the rights or actions that the spouses have with respect to z15se 
corporations over real property that is the principle residence of 
the family. 


Once rights or actions have been encumbered, the acquieseeace 
of both spouses shall likewise be required to carry out any act 
related to family property as a partner or a stockholder cf the 
respective corporatian. 


Rights shall be encumbered by a declaration of either cf the 
spouses contained in the notarized document. In the case of a 
public corporation (sociedad de personas), it is to be anncteted 
in the margin of the appropriate corporate record, if one exists. 
As for stockholder companies, it shall be inscribed ir the 
stockholder registry. 


Article 147. During the marriage, or after it has teen 
dissolved, the judge may prudentially establish righs of 
usufruct, use, or habitation with respect to family prope-ty to 
benefit the j spouse. In establishing these -ights 
and in setting the time of their termination, a judge shal take 
into special account the interests of the children, when the-e are 
children, and the strength of the net assets of the spouses. In 
these cases, the tribunal may establish other obligations or 
measures if these seem equitable. 


The judicial declaration referred to in the previous paragraph 
shall serve as a title for all legal effects. 


The establishment of the mentioned rights over family preperty 
shall not be prejudicial to creditors that the proprietary epouse 


had at the time of their establishment, nor shall their 
establishment profit creditors that the non-proprietary spouse 
had at any time. 


Article 148. Counter-claiming spouses shall enjoy the benefit 
of attachment. Consequently, either of them may require that, 
before proceeding against the family property, the claim be 

against other property of the debtor. The provisions of 
Title X XXVI of the Fourth Book, on finance, shall be applicable 
to the practice of attachment referred to by this Article, in as far 


as it is appropriate. 


Each time that, by virtne of an executory action (acción 
ejecutiva) brought by a third party creditor, any family property 
owned by the debtor spouse is ordered attached, the judge shall 
arrange for the non-proprietary spouse to be personally notified 
of the corresponding order. This notification shall not affect the 
rights and actions of the non-proprietary spouse with respect to 
this property. 

Article 149. Any stipulation that contravenes the provisions of 
this Section is null.” 

10. In article 155: 


a) Paragraph 3 is replaced with the following: 


“In the case of Article 21(8) of the Law of Civil Marriage, the 
wife may request the separation of property after her husband 
has been absent for one year. The same rule shall apply if, 
although the husband has not been absent, a separation in fact of 
the spouses exists.” 

b) In paragraph 4, between the word “careless” and the 
comma (,) that follows it, the following phrase shall be inserted: 
“or there is an imminent risk of it.” 

11. Article 158 is replaced with the following: 

“Article 158. The provisions of the preceding Articles of this 
section dealing with the husband or the wife shall be applied 
indiscriminately to spouses in the system of shared earnings. 
Once the separation has been ordered, the division of earnings 
and payment of compensation or the calculation of the claim for 
shared carnings shall be carried out, according to which system 
is being terminated." 

12. Article 228(2) is replaced with the following: 

“If a system of separation of property or of shared earnings 
exists, both spouses are to contribute to these costs in proportion 
to their ability." 

13. Article 243 is amended as follows: 

a) No. 3 shall be replaced with the following: 


“3. Inheritance or bequests that have passed to the child 


^ 
^E 


because of the incompetence or unworthiness of the father, or 
because the father has been disinherited; in this case, the mother 
sball have usufruct if she is married under the system of shared 
earnings system or the system of total separation of property." 


b) The final paragraph is replaced with the following: 

*When the donor or testator has provided that the father shall 
no have usufruct of the child's property, the mother shall have 
this usufruct if she is married under the system of shared 
earnings or the system of total separation of property." 

14. Article 448(1) is repealed. 

15. Article 450 is replaced with the following: 


“Article 450. Neither spouse may be the guardian (curador) of 
the other who has been declared a spendthrift” 


16. The phrase "that have been sentenced or" is deleted from 


_ No. 10 of Article 497. 


17. The final paragraph of Article 503 is replaced with the 
following: 


“Nonetheless, this suspension shall not apply in the case of 
Article 135, m the case of conventional separation by agreement 
(separación convencional), or if there exists between the 
spouses a system of shared earnings, in these cases, the judge 
may, after hearing from relatives, give custody to the husband or 
wife." 


18. Article 514(5) is replaced with the following: 


"5. The father or mother who is responsible for the daily care 
of the houschold." 


19. In Article 1076, the word “wife” is replaced with the word 
“person”; 


+ $+ 
25. Article 1723 is replaced with the following: 


“Article 1723. During the marriage, adult spouses may replace 
the community property system with the system of shared 
earnings or the system of total separation. They may also 
replace the system of total separation with the system of shared 
earnings. 

The agreement entered into by the spouses in conformity with 
this Article is to be executed in a notarized document, it shall 
not produce effects between the parties or with respect to third 
parties until this document is recorded in the margin of the 


` respective marriage record. This may be carried out only during 


the thirty days following the date of the document The 
agreement that is contained in the document shall in no case be 
prejudicial to rights validly acquired by third parties with 
respect to the husband or wife, and, once it has been entered 
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into, it may not lose effect except through the mutual consent of 
the spouses. 


In a notarized document of total separation or in which shared 
earnings are agreed upon, as the case may be, the spouses may 
liquidate the community property or proceed to determine the 
claim of shared earnings or enter into other legal agreements, or 
any of these; but none of these shall produce any effect between 
the parties or with respect to third parties until they are 
recorded, as referred to in the above paragraph. 

With regard to marriages celebrated in foreign countries that 
have not been registered in Chile, it will be necessary first to 
have them recorded in the Register of the First Section of the . 
municipality of Santiago. To this end, a duly authenticated 
marriage certificate shall be shown to the appropriate civil 
officer. 

Agreements referred to in this Article and in Article 1715(2) are 
not subject to any conditions, time limits, or manner of 
restriction." 


26. The final paragraph of Article 1754 is be replaced with the 
following: 

“The wife, on her part, may not alienate, encumber, lease, or 
assign the tenancy of property owned by her and administered by 
the husband, except in the cases of Articles 138 and 138 bis." 


sos 


30. In Article 2485, the words “of the husband” are replaced 
with “cf one of the spouses.” 


Article 29. The following amendments are introduced into the 
Law of Civil Marriage: 


l. Article 7 shall be replaced with the following: 


"Article 7. A person who has committed adultery may not 
contract a marriage with his or her participant in this offense 
during a period of five years after the date of the judgment that 
established the offence." 


$ $+$ 


3. Grounds 4, 5, and 6 of Article 21 are replaced with the 
following: 


“4. The attempt by one of the spouses to prostitute the other, 
5. The avarice of either of the spouses, if it reaches the point 
of depriving the other of the necessities of life, taking into 
consideration his or her abilities, 


6. The refusal of either of the spouses, without legal reason, to 
live in the common home." 


4. The tenth ground of Article 21 is repealed 
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Article 31. Article 2(3) of Law 7613, which sets fo-th 
provisions on adoption is 


Article 32. Article 5(2) of Law 18703, which sets forth ru es 
on the adoption of minors, the clause “incompetence for reason 
of lack of free disposition of property shall not be applicable t» a 
married woman" is removed. 


Article 33. Article 19(1) of Law 14908, on Family 
Abandonment and Payment of Support is replaced with -be 
following: 


“Article 19. Either of the spouses may request the separaticn 
of property if the other spouse, being obligated to pay suppor- to 
the first spouse or their common children, has been ordered 
twice to do so in the form designated in Article 15{1).” 


Article 34. Articles 375 and 381 of the Penal Code ace 
repealed. [These Articles criminalized the acts of adultery ard 


concubinage.] 


Article 35. The following modifications are introduced to the 
Code of Penal Procedure: 


1. In Article 17, No. 1, the phrase “or for the offenses of 
adultery, concubinage, or bigamy” is replaced with the ph-we 
“or for the offense of bigamy.” 


2. Nos. 4 and 5 of Article 18 are deleted. 


Article 36. Ali legal provisions that are contrary tc or 
irreconcilable with the rules in this Law are repealed. 


Provisions that are not repealed are to be interpreted in 
conformity with the principles that govern the system of shared 


Article 37. With the exception of Nos. 8 and 9 of Article 28, 
this Law enters into force three months after its publicaticn in 
the Official Journal (Diario Oficial). 


CHINA. Regulations of 26 February 1994 on Marriage 
Registration. (New China News Agency Domestic Service 
[Beijing], 26 February 1994, as translated in BBC Summary of 
World Broadcasts, 19 March 1994, Document No. FE/1952,S2, 
6 p.) 


Chapter L General Principles 


Article 1. These regulations are formulated, in accorience 
with the Marriage Law and other relevant laws, to ensure 
marriage based on free choice of partners, on monogamy, amd on 
equal rights for the sexes, improve the administratier of 
marriage registration; protect the lawful rights and inter»st of 


the parties to a marriage; and deal with violations of law in 
regard to marriage. 


Article 2. Chinese citizens who marry, divorce or remarry 
within the national boundaries of China shall register in 
accordance with the provisions of these regulations. 


Registration for marriage between a Chinese citizen and a 
foreign national; between an overseas Chinese and a domestic 
citizen; and between a resident of the Hong Kong, Macao and 
Taiwan regions and an inland resident shall be handled in 
accordance with relevant regulations. 


Article 3. The lawful rights and interests of the parties 
registering their marriage in accordance with law are protected 
by law. 


Article 4. The State Council Civil Affairs Department is in 
charge of marriage registrations nationwide. 


Civil affairs departments under people's governments at the . 
county level or higher are responsible for marriage registration 
in their respective administrative regions. 


Chapter IL Mariage Regüiranon Admira Office 


Article 5. In urban areas, the marriage registration 
administrative office in the neighbourhood office or, in districts 
directly under the city government or cities not divided into 
districts, it is the city people's government civil affairs 
department, in rural areas, it is the village, nationality village or 
town people's government. 


Artide 6. The functions of the marriage registration 
administrative office are as follows: 


l. to handle marriage registration; 

2. to issue marriage 

3. to handle, in accordance with law, violations in respect of 
marriage; and 

4. to publicize laws governing marriage and promote civilized 
marriage customs. 


Article 7. Marriage registration personnel at a marriage 
registration administrative office shall undergo vocational 
training by the civil affairs department of the people's 
government at the county level or higher and be issued marriage 


Chapter IIL Marriage Registration 


Article 8. The parties applying for marriage registration shall 
truthfully produce relevant documents and proof noted in these 


In processing marriage registrations, a marriage registration 
administrative office shall not ask the parties to produce 
documents and proof other than those noted in these regulations. 


Article 9. The parties to a marriage must file in person 
marriage registration with the mariage registration 
administrative office in the locality where one party of the 
following documents and proof when filing the application: 


l. residency papers; 

2. resident identity cards; 

3. certificates of marital status issued by their units, village 
committees or neighbourhood committees. 


If one or both parties are divorced, divorce certificate(s) shall be 
produced. 


In localities requiring pre-marriage physical check-ups, the 
gc cr E aca 
ups at designated medical or health care facilities and produce 
the pre-marriage physical check-up papers at the marriage 
registration administrative office. 


Article 10. Where possible, a system of pre-marriage physical 
check-ups shall be instituted. The civil affairs and public health 
administrative departments of the people's governments of the 
provinces, autonomous regions and municipalities directly under 
the central government shall submit proposals regarding the 
Specific areas for implementing such a system to the people's 
government at the corresponding level for approval. 


Article 11. The marriage registration administrative office shall 
examine the marriage registration filed by the parties; it shall 
certificate if the conditions of marriage are met. Where the 
party or parties divorced before, the divorce certificate(s) shall 
be revoked. The relationship of husband and wife is established 
when the parties acquire a marriage certificate. 


Article 12. The marriage registration administrative office shall 
reject the application for marriage registration if any of the 
following situations apply: 


1. where one or both parties have not reached the legal age for 


IDAITIAgE, 

the marriage is not based on the willingness of the parties, 
one or both parties are already married; 

where the man and woman are lineal or collateral relatives 
by blood (up to the third degree of relationship), 

where one party is suffering from disease(s) that by law 
would not allow them to marry or require a delay to 
marriage. 


hwy 


i 


Article 13. Where the parties to a marriage are unable to obtain 
the needed documents because of interference from their units or 
other individuals, the marriage registration administrative office, 
after clearly establishing that the parties meet the requirements 
for marriage with an investigation, shall accept the registration. 
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Article 14. The parties filing for divorce shall apply for divorce 
registration in person with the marriage registration 
administrative office in the locality where one party of the 
following documents and proofs when filing the application: 


1. 

2. resident identity cards; 

3. reference letters from their unit, village committee or 
neighbourhood committee; 

4. adivorce agreement, and 

5. themarriage certificate. 


Article 15. The divorce agreement shall clearly state the desire 
of both parties for a divorce, the care of children, financial 
assistance if one party has maintenance difficulties, the disposal 
of property and debts, and other relevant matters. The contents 
of the agreement shall be favourable to the protection of the 
rights and interests of women and children. 


Article 16. The marriage registration administrative office shall 
examine the parties application for divorce and, where the 
conditions for divorce are met, register the divorce, issue the 
divorce certificate and nullify the marriage within a month of 
receipt of the application. The relationship of husband and wife 
is terminated when the parties acquire a divorce certificate. 


Article 17. Where a party of a divorce fails to fulfil the 
obligations listed in the divorce agreement, the other party may 
file a suit with the people's court. 


Article 18. The marriage registration administrative office shall 
not accept the application for divorce if any of the following 
situaticns apply: 


l. one party insists on divorce; 

2. both parties insist on divorce but have not reached an 
agreement on the care of children, financial assistance to 
the party that has maintenance difficulties, the disposal of 
property and debts, or other matters; 

3. one or both parties have only limited or lost civil capacity, 
or 


Article 19. The parties of a divorce who have resumed 
husband-and-wife relations shall apply, m person, to the 
marriage registration administrative office in the locality where 
one party of the marriage has residency registration for a 
registration of remarriage. The marriage registration 
administrative office shall handle the application for remarriage 
registration in accordance with the procedures for mariage 
registration, except that the pre-marriage physical check-up is 
not required. 


Article 20. If the marriage registration administrative office 
rejects an application for marriage registration, it shall explain 
in writing the reasons for the rejection. 
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Chapter IV. Marriage Registration Archives and Certificates 
of Marriage Relationship 


Article 21. The marriage registration administrative office shal 
set up an archive of marriage registrations. Procedures for the 
administration of the marriage registration archives shall >e 
formulated by the State Council Civil Affairs Department in 
accordance with the relevant provisions of the Archives Law. 


Article 22. Where the parties lost or damaged the marriage or 
divorce certificate, they may use the certificate of marricg> 
status issued by their work unit, village committee, cr 
neighbourhood committee and apply for a reissuance of he 
marriage certificate from the marriage  registratoa 
administrative office at which they registered their marriage 
registration. 


Article 23. The marriage registration administrative office siall 
examine the certificate of marriage status submitted by Ite 
parties and issue, in accordance with the marriage registratücn 
archives, a certificate of husband-and-wife relations to the par-y 
whose marriage certificate is lost or damaged or a certificat 3f 
the annulment of husband-and-wife relations to the party whose 
certificate of divorce is lost or damaged. 


The certificate of husband-and-wife relations and the certifi-ate 
of the annulment of husband-and-wife relations have the same 
legal effect as the marriage and divorce certificates. 


Chapter V. Supervision and Administration 


Article 24. The marriage relations of citizens who have mot 
reached the legal marriage age but live together as husband and 
wife and those parties who meet the requirements for marriege 
and live as husband and wife but have not applied for marnege 
registration are invalid and not protected by law. 


Article 25. Where the parties obtained marriage registraticn by 
fraud, the marriage registration administrative office 3ball 
revoke their marriage registration, shall declare to the partes: of 
invalid and take back their marriage certificate. To the paries 
of divorce, it shall declare to them the annulment of masriage 
relations is invalid and take back their certificate of diwo-ce. 
The parties in question shall be fined 200 yuan or Jess. 


Article 26. The marriage registration administrative office shall 
report the offence of remarriage by a married party concerted to 
a procuratorial organ even though his or her spouse has fiEd no 
suit. 


Article 27. The marriage registration administrative office shall 
confiscate false documents issued by a unit or organizatica to a 
party applying for marriage registration and shall suggest that 
the unit or organization criticize, educate, or mets» out 
administrative punishment to the personnel directly respenzible 
for the matter. 


Article 28. Where registration has been granted in violation of 
the provisions of Articles 12 and 18 of these regulations, the 
marriage registration administrative office shall mete out 
administrative punishment to the personnel in charge of 
marriage registration or remove them from their posts, it shall 
cancel the marriage registration by recalling the marriage 
certificate from the relevant party who failed to meet the 
requirements for marriage registration. 


Article 29. The relevant party may file an appeal in accordance 
with a regulation on administrative appeal if he or she deems 
that his or her application has been rejected by the marriage 
registration administrative office even though he or she meets 
the marriage registration requirements, or if the party concerned 
does not agree with the punishment. Tbe party concerned may 
file a law suit in accordance with the law governing 
administrative procedure if it disagrees with the appeal decision. 


Chapter VL Supplementary Provisions 


Article 30. The State Council Civil Affairs Department shall 
draw up a unified form of marriage registration certificate and 
certificates of marriage relationship in accordance with the 
provisions of these regulations, and the civil affairs departments 
of the peoples governments of the provincial and autonomous 
regions and municipalities directly under the central government 
shall be responsible for printing them. 


Artide 31. To receive their marriage registration certificates 
and certificates of marriage relationship, the parties concerned 
shall pay a production fee, tbe amount of which shall be set by 
the State Council Civil Affairs Department in coordination with 
other relevant departments. 


Article 32. The peoples governments of the provinces, 
autonomous regions and municipalities directly under the central 
government may enact appropriate restrictive measures to check 
the marriage of people whose age is below the marriage age 
stipulated by the law. 


Article 33. The people’s governments of national autonomous 
areas may enact flexible or supplementary provisions in 
accordance with the principles of these regulations and in line 
with the specific conditions of marriage registration 
administration in their respective areas. 


Article 34. These regulations shall come into cffect on the day 
of promulgation. Simultaneously abolished shall be the 
"Procedures for Marriage Registration" approved by the State 
Council on 31st December 1985 and promulgated by the Civil 
Affairs Ministry on 15th March 1986. 


EL SALVADOR. Decree No. 677 of 22 November 1993, the 
Family Code. (Legislación Familiar, San Salvador, El Salvador, 
Editorial Jurídical Salvadorena, 1995, pp. 31-121) 


Preliminary Title. Objective of the Code 


Article This Code establishes the legal system governing 


the family, minors, and the elderly and, consequently, regulates 
the relations of the members of these groups with society and 
state entities. 


The rights and duties regulated by this Code do not exclude 
those granted or imposed by other laws and special regulations 
and by family solidarity. 
Concept of the Family 


Article 2. The family is a permanent social group, established 
by marriage, non-marital union, or kinship. 


Protection of the Family 


Article 3. The State is obligated to protect the family, securing 
its integration, well-being, and social, cultural and economic 
development. 


Governing Principles 


Article 4. The unity of the family, the equality of rights of 
husband and wife, the equality of rights of children, and the 
integral protection of minors and other incompetent persons, the 
elderly, and mothers when they are solely responsible for the 
household are the principles that, m particular, inspire the 
provisions of this Code. 


Provisions that May not be Renounced or Delegated 

Article 5. The rights established by this Code may not be 
renounced, except under legal exceptions, and the duties that it 
imposes may not be delegated; any declaration to the contrary 
will be considered without validity (no escrito). 

Right to Establish a Family 


Article 6. All persons have the right to create their own 
family, in conformity with the law. 

Promotion of Marriage 

Article 7. The State shall promote marriage. Actions carried 
out for this purpose shall be coordinated through the Office of 
the Attorney General of the Republic; they shall be oriented 


towards the creation of strong foundations for the stability of 
marriage and the most effective performance of family duties. 


Interpretation and Application 


Article 8. The interpretation and application of the provisions 
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of this Code shall be in harmony with its governing principles 
and with the general principles of family law, in the manner that 
best guarantees the effectiveness of the rights established in the 
Constitution of the Republic and in treaties and international 
conventions ratified by El Salvador. 

Integration 

Article 9. Cases not provided for in this Code shall be 
resolved on the basis of provisions in the Code on analogous 
situations. When it is not possible to determine in this manner 
the applicable law, the provisions of other laws may be 
consulted, always paying attention to the nature of family law. 
If these are lacking, the issue shall be resolved taking into 
consideration the principles of family law, and, lacking these, 
according to good sense and equity. 

Article 10. Notwithstanding residence or domicile in a foreign 
country, a citizen shall remain subject to the provisions of this 
Code with respect to the status of persons and the obligations 
and rights that arise from family relations. 

Minors and the elderly of Salvadoran nationality who reside 
abroad also are subject to the regulations in this Code relating 
their protection and assistance. 

First Book. Establishment of the Family 

TitleL Marriage 

Chapter 1. Establishing Marriage 

Concept of Marriage 

Article IL Marriage is the legal union of a man and a woman 
for the purpose of establishing a full and permanent life 
community. 

Establishment of Marriage 

Article 12. Marriage is established and made legally valid 
through the free and mutual consent of the contracting parties, 
expressed before an authorized official, and celebrated :n the 
form and with all other requirements established in this Code; it 
is intended to be contracted for the life of the contracting parties 
and it takes effect from its celebration. 


ees 


Chapter IL Impediments and Special Rules for Contracting 
Marriage 


Absolute Impediments 
Article 14. The following may not contract marriage: 
1) Minors under eighteen years old; 


2) Persons bound by a marital relationship; and 
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3) Persons who do not have full use of thetr reason amd 
persons who are unable to express their consent in ar 
unequivocal manner. 


Notwithstanding tbe provisions of 1), minors under tbe age of 
eighteen may marry if they have reached puberty and already 
have a child in common, or if the woman is pregnant. 


Relative Impediments 
Article 15. The following may not contract marriage: 
1) Blood relatives of any degree in a direct line or siblings, 


2) A person who adopts and his or her wife with the perma 
adopted or with any descendant of the person adopted; a persom 
who is adopted with the ascendants or descendants of the perna 
who adopts or with the adoptive children of the person who 
adopts; and 


3) A person found guilty as the perpetrator of or accomplice to 
an intentional homicide with the spouse of the person murdered. 
If the trial for this offense is pending, a marriage may not bz 
celebrated until an acquittal is reached or the proceedirgs 
definitively dismissed. 


Special Rules for Guardians (tutores) 


Article 16. Guardians may not contract marriage with thet 
wards so long as the accounts of their administration have 10t 
been legally approved and the settlements resulting fom 
opposed claims have been paid. This prohibition extends to -zhe 
ascendants, descendants, and siblings of guardias 
(guardadores). 


Guardians (futores) who violate this prohibition or permit ir to 
be violated shall lose the remuneration to which they hav» a 
tight, without prejudice to the liability that they incur in the 
performance of their position. 


Special Rules for New Marriages 


Article 17. A woman whose marriage has been dissolvec 3f 
annulled may contract a new wedding immediately after the 
execution of the respective decision, so long as she proves -at 
she is not pregnant. 


Nonetheless, the provisions of this Article shall not >e 
applicable when the spouses have been separated for more “han 
three hundred days or the divorce has been decreed on the 
ground of absolute separation 


Special Rules for Minors 


Article 18. Minors under eighteen years old who, in 
conformity with this Code, may marry shall obtain the express 
consent of the parents with parental authority over them. If cne 
of them is lacking, the consent of the other shall suffice, 
however, if both are lacking, ascendants in the closest deg-ee 


shall be requested to give consent, with preference for those 
with whom tbe minor is living. In case of an equal number of 
votes, those in favour of the marriage shall be given preference. 


When the minor is subject to guardianship (tutela) and does not 
have ascendants, cansent shall be given by his or her guardian; if 
the minor is an orphan, abandoned, or of unknown filiation, the 
consent of the Attomey General of the Republic shall be 
required. 


Justifiable Reasons for Refusing to Consent 


Article 19. The refusal to consent to a minor's contracting 
mariage is justified only for one of the following reasons 
relating to either of those who desire to contract marriage: 


1) Any of the impediments to or prohibitions against 
contracting marriage 1s present; 


2) The minor leads a licentious life, or has a passion for 
prohibited gambling or fondness for the consumption of drugs, 
narcotics, or ballucinogens, or is habitually drunk, 

3) The minor has been deprived of parental authority by final 
judgement in penal or family proceedings; 


4) The minor suffers from an illness that endangers his or her 
life or health or that of his or her offspring. 


Consent may also be refused if the minor does not have any 
present economic means for suitably fulfilling marital 
‘biliti 


When the refusal is unjustified, the judge shall, at the request of 
the minor, give authorization. 


** 2 


Title IL Personal and Property Relations Between the Spouses 


Chapter L Personal Relations 


Equality of Rights and Duties 


Article 36. The spouses have equal rights and duties; and, for 
the purposes of the life community established between them, 
they shall live together, maintain their fidelity to each other, 
assist each other in all circumstances, and treat each other with 
respect, tolerance, and consideration. 


The duty that the spouses have to live together is not infringed 
when they have had to separate in order to prevent serious harm 
to either of them or to their children, or when, because of any 
special circumstances that benefit the family, as decided by 
common agreement, one of them has had to reside temporarily 
outside of the common residence. 


mo 


Residence and All Other Domestic Matters 


Article 37. The spouses shall jointly set the place of their 
residence and regulate by common agreement all domestic 
matters. 


Family Expenses 

Article 38. The spouses shall pay for family expenses in 
proportion to their economic resourses. If one of them neither 
has property nor enjoys any salary whatever, the performance of 
household work or the care of the children shall be considered as 


that spouse's contribution to such expenses, with the same 
significance as the contributions of the other. 


If, due to the failure of one spouse to comply with the preceding 
paragraph, the other has been obligated to contract debts in 
order to pay for family expenses, the former spouse shall be 
jointly and severally responsible for their payment. In this case, 
a judge may moderate the amount of the expenses, paying 
attention to the living conditions of the family and their 
reasonableness. 

Cooperation 

Article 39. Neither of the spouses may limit the right of the 
other to carry out activities that are legal or to undertake studies 
or to improve his or her knowledge, and, to these ends, they 
shall provide cooperation and assistance to each other, taking 
care to organize household life in a manner that such activities, 
improvement, or studies do not impede the performance of the 
duties imposed by this Code. 

Household work and the care of children shall be the 
responsibility of both spouses. 

Chapter IL Marital Property Systems 

First Section. General Provisions 

Concept 

Article 40. The rules that regulate the economic relations of 
the spouses, between themselves and 

Types of Systems 

Article 41. The property systems that this Code establishes 
are: 


1) Separation of property, 
2) Shared earnings, and 


3) Reserved community. 
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Choice of System 


Article 42. Before the celebration of the marriage, the 
contracting parties may choose any of the property systems 
mentioned in the preceding Article or may devise another 
distinct system that does not contravene the provisions of this 
Code. If they do not do so, they shall be subject to the system of 
reserved community property. 


Time at Which the System Takes Effect 


Article 43. Property systems shall produce effects between the 
contracting parties immediately after the celebration of the 
marriage or from the time at which an agreement 
(capitulaciones) is reached, and with respect to third parties, 
from their corresponding registration. 


Modification or Replacement 


Article 44. The spouses may, by common agreement and at 
any time, modify or replace the system that they have adopted, 
as well as any supplements to it, subject to the prior dissolution 
and liquidation of the existing system, if ane exists. This system 
shall take effect between the spouses from the time that it is 
modified or replaced, and for third parties, from its registration. 


Dissolution of the System 


Article 45. The marital property system is dissolved by a 
declaration that it is null or upon its dissolution, by judicial 
declaration, or by agreement between the spouses. Its 
dissolution shall take effect immediately between the spouses, 
and for third parties, from its registration. 


Protection of the Family Home 


Article 46. Whatever the marital property system may be, the 
alienation and establishment of real or personal rights over 


immovable property that serves as the family dwelling requires 
the consent of both spouses, under pain of nullity. 


The establishment of a right of habitation over immovable 
property for the family home shall be authorized in a notarized 
document or record (acta) before the Attorney General of the 
Republic or the auxiliary departmental attorneys. Such 
ee eee ERIO 
Real Estate Ownership and Mortgage. 


More than one piece of immovable property may not be set aside 
as such a dwelling, this is not to be held in an undivided state 
with third parties; nor is it to be attached or encumbered with 
property or personal rights that shall be respected. The 
replacement of the immovable property affected is also to be 
undertaken by mutual agreement of 

the spouses and in the form provide for in the preceding 
paragraph. 


When the consent of one of the spouses cannot be obtained, a 
judge, at the request of the other, may authorize the dwelling’s 
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assignment, alienation, or replacement or the establishment ef 


property or personal rights over it, as the case may be, takirg 
into consideration the interests of the family. 


Marriage Celebrated Abroad 


Article 47. Spouses who celebrate their marriage abroad ard 

who establish their domicile in El Salvador or who have 

property in the country may choose any of the marital propery 

systems established in this Code or another distinct system, sc 

long as it does not contravene Salvadoran laws. 

Second Section. System of Separation of Property 

Characteristics 

seas In the system of separation of property, each 
maintains the ownership, administration, and free 

Rina: aac) dela nad cad 

marriage, of that acquired by him or her during the marriage. 

whether for consideration or not, and of that produced by either, 

except as provided for in Article 46. 

Cases of Separation of Property 

Article 49. There will be separation of property: 

1) When the spouses have chosen this system; and, 

2) When the dissolution of the system of shared earnings, the 

system of reserved community, or any other community prope-ty 

system is judicially decreed and the spouses have not chosen 

another system. 


Presumption of Co-cwnership 

Article 50. When it is impossible to prove which of Je 
spouses owns a piece of property, it will be presumed that they 
are co-owners by equal parts. 

Third Section. System Of Shared Earnings 

Characteristics 

Article 51. In the system of shared earnings, each spore 
acquires the right to share in the earnings obtained by the other 
spouse during the time during which this system is in effect. 
TE 

Article 52. Each spouse has the right to administer, enjoy, and 
freely dispose of the property that belonged to that spouse atthe 


moment of contracting marriage, as well as property that mar be 
acquired later for consideration or not. 


Undivided Property 


Article 53. If the spouses jointly acquire any property, it shall 
belong to them under the rules of undivided property. 


Judicial Dissolution 


Artide 54. In the following cases, either of the spouses may 
request the judicial dissolution of the system and its liquidation: 


1) Because of the msolvency or threat of insolvency caused by 
the other; 


2) When the other spouse is declared to be incompetent, 
absent, or in bankruptcy or bankruptcy proceedings (en concurso 
de acreedores) or has been sentenced for failing to fulfill family 
duties of economic assistance; 


3) Because the other has carried out acts involving the 
disposition or management of property that were fraudulent or 
that damaged or endangered the first spouse's rights to the 
earnings, and, 


4) If the other spouse has abandoned the first spouse. 


Either spouse may request the dissolution and liquidation of 
earnings if both have been separated for a minimum of six 
consecutive months. 


In all of these cases provisional registration of property may be 
requested for protective purposes, and the effects of the judicial 
termination of the system shall be produced with respect to the 
spouses from the date on which it is decreed, and for third 
parties, from the moment of its registration. 


Detenninaitton of Ear 


Article 55. Earnings are determined by the difference between 
the initial and final net assets of each spouse. If the result is 
positive in both cases, the spouse who has experienced the 
lesser increase in net assets shall have a right to half of the 
difference between the two increases. 


When only one of the spouse’s net assets has increased during 
the existence of the system, the legal owner of the other’s net 
assets shall have a right to half of this increase. 


Initial and Final Net Assets 


Article 56. The initial net assets consist of the property that 
belongs to each spouse at the beginning of the system and of that 
acquired afterward without consideration, with a deduction for 
obligations that each had at this moment. 

The final net assets consist of the property that is owned by the 
spouses at the moment of the termination of the system, with a 
deduction for unpaid obligations, but including the property 
referred to in Article 58. 


Evaluation of Initial Net Assets. 


Article 57. The property that constitutes the initial net assets 
shall be evaluated according to its condition and value at the 


u 


moment of the initiation of the system or, as the case may be, 
according to its value at the time at which it was acquired. 


Inclusions in Final Net Assets 


Article 58. Included in the value of the final net assets of each 
spouse shall be the value of property that was disposed of 
without consideration in a transaction inter vivos. Also included 
shall be the value of claims that one of the spouses has against 
the other for any reason. 


The above provisions are applicable to verified transactions 
carried out by one of the spouses in defrauding the other of his 
or her rights. 


Evaluation of Final Net Ássets 


Article 59. The property that constitutes the final net assets 
Shall be evaluated according to its condition and value at the 
moment of the termination of the system. 


Property alienated without consideration or fraudulently shall be 
evaluated according to its condition on the day of its alienation 
and the value that it would have had if retained until the day of 
the termination of the system. 


Form of Payment 


Article 60. Shared earnings shall be paid immediately after 
the liquidation of the system. 


If there is no agreement with respect to the payment of shared 
earnings, a judge may award property to each spouse in order to 
pay off his or her part of shared earnings and may, upon the 
reasonable request of the creditor spouse, order the sale in 
public auction of the property owned by the debtor spouse, in 
order for the proceeds to pay off his or her part of the shared 
earnings. 


Fraud 


Article 61. When one of the spouses has carried out 
transactions that defraud the rights of the other, he or she 
shall be a debtor to the other spouse for that amount, and, 
moreover, if the buyer has proceeded in bad faith, the 
transaction shall be null. 


Fourth Section. Reserved Community 

First Part. Individual Property And Common Property 
Characteristics 

Article 62. In the reserved community system, property 
acquired for consideration and products, revennes, and interests 
(intereses) obtained by either of the spouses during the existence 
of the system shall belong to both and shall be distributed 
equally upon dissolution of the system. 


Appendix — 310 - El Salvador 38} 


The community of property is reserved in order to be adjusted at 
the moment of its dissolution, but it is understood that the 
spouses have held it since the celebration of marriage or since 
the establishment of the system. 


Individual P : 
Article $3. The following property is owned exclusively by 
each spouse: 

1) Property owned at the moment of the establishment of the 
system, 

2) Property acquired without consideration during the 
existence of the system, 

3) Property acquired in substitution for any property included 
in 1) and 2); 

4) Property acquired for consideration during the system when 
its legal basis or title of purchase existed prior to the 
establishment of the system; 

5) Restitution for moral or material injuries inflicted on the 
spouse's person or individual property, 


6) Objects of strictly personal use; 


7) Instruments necessary for exercising the profession or office 
of each spouse, provided that such instruments do not form part 
of a common enterprise or establishment, and, 


8) Books related to the profession or office of each spouse and 
medals and objects of a personal nature without commercial 
value, such as family memorabilia. 


Common Property 

Article 64. Common property consists of: 

1) Salaries, wages, fees, pensions, awards, compensation, and 
all other emoluments deriving from the work of each of the 
spouses, 

2) Products, revenues, or interests generated by either 
individual or common property, less the costs of production, 
repair, maintenance, and fiscal and municipal liabilities, 

3) Property acquired for consideration by either spouse; 


4) Property acquired as a consequence of games of chance, 
such as the lotteries, gambling, and wagers 


5) Increases in value, for any reason, of the individual 
property of either spouse; 


6) Construction and planting on individual property carriéd 
out with funds deriving from common assets (haber conniny, 
and, 
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7) Enterprises or establishments set up by one of the spouses, 
using common property. 


Presumption of Common Property 


Article 65. Property under the control of either spouse is 
presumed to be common property unless it is proven to be 
Second Part. Responsibilities and Obligations of the Com- 
munity 

Responsibilities 

Article 66. The responsibilities of the reserved community ace: 


1) Family expenses and expenses for the education of childrzn 
in common; 


2) Expenses for the sustenance and education of the childrzn 
of only one of the spouses, when the children live in the marital 
household; otherwise, the expenses generated by these shall 
always be paid for from the reserved property, a ee 
repaid at the moment of liquidation, 


3) Support that either of the spouses is obligated by law to 
supply to ascendants, 


4) Expenses for the acquisition, administration, and enjoymeat 
of the common property, 


5) Expenses for the ordinary administration of the spouses 


6) Expenses occasioned by the regular operation of a business 
or the performance of the work, employment, profession, ar 
office of each spouse; 


7) Expenses that the parents have agreed to pay for the 
establishment of children; and 


8) Debts contracted by either spouse in the management of the 
household. 


Obligations 


Article 67. Common property shall, in all cases, be used fcr 
the obligations contracted by the spouses. 


Obligations of Reimbursement 


Article 68. A spouse who takes any amount of common 
property to pay his or her personal debts or obligations and, in 
general, a spouse who has obtained personal profit from this 
property shall reimburse the community. In addition, the 
provisions of Article 61 are applicable. 


Cash Contributions 


Article 69. If one of the spouses has made contributions from 
his or,her own funds to satisfy obligations that are the 
responsibility of the reserved community, that spouse shall have - 
the right to be reimbursed by the reserved community, with legal 
interest. 


Third Part. Administration of the Community 
Administration and Disposition of Common Property 


Article 70. During marriage, each of the spouses may freely 
administer and dispose of his or her individual property and 
common property. 


Disposition of Common Property by Will 


Article 71. The spouses may dispose, by will, of their 
respective part of the common property of general title. 


When common property of specific title is disposed of by will, 
the disposition shall produce all of its effects if such property is 
credited to the part of the property of the community belonging 
to the testator, otherwise, it will be understood that what is 
bequeatbed is the value that such property had at the time of the 
death of the testator 


Fourth Part. Dissolution and Liquidation of the Community 
Judicial Dissolution 


Article 72. The reserved community is dissolved by judicial 
resolution, upon the application of 
either of the spouses, in any of the following cases: 


1) When the other spouse is declared incompetent, absent, or 
in bankruptcy or bankruptcy proceedings ot has been sentenced 
for failing to fulfil family duties of economic assistance; 


2) Because the other has committed acts involving the 
disposition or management of property that were fraudulent or 
that damaged or endangered the first spouse's rights in the 


community, and 


3) If the other spouse has abandoned the first spouse or if the 
two have been separated for at least six consecutive months. 


In all of these cases provisional registration of property may be 
requested, and the effects of the judicial termination of the 
system shall be produced with respect to the spouses from the 
date on which the resolution that decreed the termination was 
final, and for third parties, from the moment of its registration in 
the respective register. 


Effects of Dissolution 


Article 73. The dissolution of the system of reserved 
community gives rise to the following effects: 


E7 


1) A community of property is created and, consequently, the 
administration and disposition of the property of the community 
belongs jointly to the spouses, 


2) The assets and liabilities of the property of the community 
are consolidated, 


3) The usufruct that the reserved community had over the 
individual property of each spouse is terminated; and, 


4) The existing owed reimbursements and claims of the 
spouses between themselves become payable on demand, as 
well as those of the spouses and the community. 


Liquidation 


Article 74. After the reserved community is dissolved, its 
liquidation shall be carried out, subject to an inventory of its 
assets and liabilities. 


If the spouses are not in agreement on the liquidation, it will be 
carried out judicially 

Assets 

Article 75. The assets include: 

]) Common property existing on the date of its dissolution; 


2) The actualized (updated) value of property that was 
illegally or fraudulently alienated by one of the spouses, and 


3) The actualized (updated) sums that were paid by the 
community and that were the sole responsibility of one spouse 
and, in general, the sums that constitute credits of the 
community against either of the spouses. 


Liabilities 

Article 76. The liabilities include: 

1) The existing debts that are the responsibility of the 
community at the date of its dissolution; 


2) The actualized (updated) value of individual property of 
either of the spouses, when restitution for it should be made 
because it was used in the interests of the community, 


3) The actualized (updated) amount of reduction in value of 
the property referred to in 2) by its use to benefit the 
community; 


4) The actualized (updated) amount of the sums that either of 
the spouses contributed to his or her own funds to satisfy 
obligations that were the responsibility of the community, 


5) The sums that constitute credits of the spouses against the 
community. 
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Payment of the Debts of the Community 


Article 77. After the liquidation, the debts of the community 
shall be paid first, starting with the debts related to support, 
which, in any case, shall be given preference. 


If there is not enough to pay all other debts, the provisions of the 
Civil Code for the priority of credits shall be followed. 


Effective Payment 


Article 78. The payment of the debts may be made m cash or 
by awarding common property; but, if any participant or creditor 
so requests for good reason, the property shall be sold and the 
debts paid with the amount received. 


Indemnification and Restitution 


Article 79. After the debts and responsibilities of the 
community have been paid, indemnification and restitution that 
are owed to each spouse shall be paid, and reimbursement that 
is due when either of them is a debtor to the community shall be 
undertaken. 


Community Assets 

Article 80. The surplus that results after the deductions dealt 
with in the preceding Articles have been 

made constitutes the assets of the reserved community, this shall 
be divided in half between the spouses 

or their respective heirs. 

Preferential Awards 


Article 81. Each spouse shall have the nght to have the 
following preferentially included in his or her respective assets, 
to the extent they exist: 


1) Property for personal use; 


2) Premises where the spouse has exercised his or her 
profession or office; 


3) Agricultural, commercial, or industrial undertakings carried 
out through the personal labour of the spouse, and 


4) The house where the spouse had his or her habitual 
residence, in case of the death of the other spouse. 


Provision of Support 

Article 82. During the liquidation, support shall be provided 
to the spouses or to the surviving spouse and to the children 
from the common body of property. 

Supplementary Rules 


Article 83. The rules on inventory and the sharing and 
liquidation of inheritances shall, in so far as they are applicable, 
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be observed with respect to rules not provided on the splitting of 

inventory, the appraisal and sale of property, the division of the 

wealth of the community, awards to participants, and all other 
regulated. 


matters not expressly 
Fifth Section. Marital Contracts 


Concept 


Article 84. Marital contracts are agreements entered intc to 
determine, modify, or replace the marital property system. 
Such agreements may be entered into before or after the 


marriage is contracted and may not contain provisions that 
contravene this Code and all other laws of the Republic. 


Formality 


Article 85. Marital contracts should be executed in a notarized 
document or legal instrument before the Attorney General of zhe 
Republic or the auxiliary departmental attorneys. 


Contracts Executed by Minors 


Article 86. Minors who, in conformity with this Code, may 
marry may execute marital contracts, however, they shall need 
the authorization of the persons who shall consent to the 


Lapsing of Provisions 


Article 87. Marital contracts produce their effects fram the 
celebration of the marriage and are invalid if this is rot 
celebrated within the space of six months, starting from the dete 
of their execution. 

Nullity of Provisions 

Article 88. Marital contracts shall be null in the same cases in 
which manifestations of will and consent (actas y declaraciones 
de voluntad) are null or if they are entered into in contravention 


of the provisions of the second paragraph of Article 84 and 
Article 85. 


Special Power of Attorney 

Article 89. Marital contracts may be entered into by means of 
an agent with special power of attorney, authorized by a 
notarized document in which the rules that govern the marital 
property system shall be recorded. 


The modification, replacement, or termination of the system mey 
be authorized in the same manner. 


Title IL Nullity and Dissolution of Marriage 


Chapter L Nullity of Marriage 


Absolute Nullity 
Article 99. Grounds for the absolute nullity of marriage are: 


1) The contracting of the marriage before an unauthorized 
official; 


2) The lack of consent of either of the spouses, 


3) The fact that the spouses are of the same sex; and, 


Article 91. The absolute nullity of a marriage shall be decreed 
pursuant to law by a judge when it is clearly apparent in the 
course of legal proceedings, it may be requested by either of 
those who contracted the marriage, by the Attorney General of 
the Republic, by the Public Prosecutor of the Republic, or by any 
interested person. 


Nullity on the Grounds of Minority 


Article 92. A marriage that is null due to the minority of a 
spouse, is confirmed by the passage of the time that is necessary 
for the contracting parties to reach the age required by law for 
the celebration of marriage if they lead a shared life as man and 
wife during this period or the woman has conceived. 


Relative Nullity 
Article 93. Grounds for the relative nullity of marriage are: 
1) An error as to the person of the other contracting party, 


2) Physical or mental force sufficient to compel the other party 
to consent, 


3) Lack or incompetence of the required witnesses, or the lack 
of a court officer (secretario), as the case may be; and 


4) Minority of a spouse 
Nullity Due to Error 


Article 94. Nuility due to error as to the person may be 
requested only by the person who was in error and the error is 
rectified by the passage of three months starting from the day on 
which this person gained knowledge of the error. 


For the purposes of this Article, it shall be understood that an 
error as to the person of the other contracting party consists of an 
error as to the physical identity of the person or to any personal 
characteristic determinative to consent to contract the marriage. 


Nullity Due to Force 


Article 95. The nullity of a marriage contracted by means of 
use of sufficient physical or moral force, whether swch force 
comes from the other contracting party or a third party, may be 
requested only by the victim of the force, and is rectified by the 
passage of three months starting from the day on which the force 
ceases. 


Nullity Due to the Lack of Witnesses or a Court Officer 


Article 96. Nullity due to the lack of witnesses cr a court 
officer, as the case may be, or based on the incompetence of 
those persons, may only be alleged by the contracting parties and 
is rectified by the passage of three months starting frem the day 
of the celebration of the marriage. 


Restitution 


Article 97. The contracting party who is proven to be 
responsible for the nullity of the marriage shall be liable for the 
material and moral damages suffered by the party cortracting in 
good faith. 


Nullity Declared Abroad 


Article 98. A marriage that, according to the laws of the 
country in which it was contracted, may be annuled in tbat 
country, may not be annulled in El Salvador, except in 
conformity with Salvadoran laws. 


A declaration issued abroad of the nullity of a marriage 
celebrated in the Republic shall produce effects in El Salvador 
only if it is based on one of the grounds provided for in Articles 
90 or 93 of this Code. 


Continuing Duties and Rights 


Article 99, The nullity of a marriage does not zxempt the 
parents of the duties that they have towards their children and 
shall not affect the rights of third parties that have contracted in 
good faith with the spouses. 


Effects of a Judgment of Nullity 


Article 100. In order to determine in which parent's charge 
children given birth to in a marriage declared null shall remain 
and the amount that the parents shall contribute to the expenses 
of rearing and educating the children and for other matters, the 
rules provided for in this Code in cases of divorce shali be 
applied 

Effects on Property 

Article 101. The final judgment of nullity of a merriage shall, 
with respect to the property of the spouses, produce the same 
effects provided for in cases of divorce, without prejudice to the 
rules established in Articles 97 and 103. 
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Effects of a Null Marriage 


Article 103. A marriage celebrated with the solemnities 
required by law and whose nullity is declared for reasons set 
forth in Article 90(4) or Article 93 shall produce the same civil 
effects as a valid marriage; nonetheless, with respect only to the 
spouses, it shall stop producing civil effects fram the time at 
which the good faith of the spouses disappears. 


When the nullity is decreed on the basis of Article 14(2) of this 
Code, the civil effects that it produces shall not include those 
related to the marital property system. 


Gifts or promises made to the spouse who married in good faith 
by the other spouse, due to the marriage, shall be valid not- 
withstanding the declaration of nullity of the marriage. 


Chapter IL Dissolution Of Marriage 
Reasons for the Dissolution of Marriage 


Article 104. A marriage is dissolved by the real or presumed 
death of one of the spouses and by divorce. 


Divorce 


Article 105. Divorce is the dissolution of the marital bond 
decreed by a judge. 


Grounds for Divorce 
Article 106. Divorce may be decreed: 
1) At the mutual consent of the spouses, 


2) Due to the separation of the spouses for one or more 
consecutive years, and, 


3) Because the shared life as man and wife of the spouses is 
intolerable. It is understood that this ground is present in cases 
of serious or repeated non-fulfilment of the duties of marriage, 
publicly known bad conduct of one of the spouses, or of any 


In the case of the last ground, divorce may be solicited only by 
the spouse who has not participated in the acts or deeds on 
which the ground is based 


Special Support Allowance 


Article 107. When the divorce is being decreed and the spouse 
who has not participated in the acts on which it is based suffers 
from a disability or handicap that prevents him or her from 
working or has been declared incompetent and has no sufficient 
means of support, the divorce shall be decreed with the 
establishment of the payment of a support allowance which shall 
be set in accordance with the economic abilities of the obligated 
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spouse and with the special needs of the supported spouse; in all 
other matters, the general rules prescribed for support shail be 
applied. 


Divorce by Mutual Consent 


Article 108. Spouses who seek a divorce by mutual consent 
shall sign an agreement containing clauses dealing with the 
following, at the least: 


1) Determination of the spouse under whose personal care 
children who are subject to parental authority shall remain; and 
the system of visits, communication, and longer stays that has 
been agreed upon so that the father or mother who does not ive 
alongside his or her children shall have a relationship with 
them; 


2) Determination of the spouse who shall be responsible for 
supporting the children, or a statement as to the proportion that 
each one shall contribute to this end, with directions as to ways 
in which the amount of support shall be updated and real 
property or personal guarantees offered for its payment, 


3) Determination of the special support allowance that skall 
be provided when appropriate; 


4) A statement as to the spouse who shall have use of the 
home and furniture in family use; and 


5) Establishment of the bases for the liquidation of marial 
property when there is a community property system, or for the 
liquidation of earnings, or determination of compensatory 
payments (pensión compensatoria), as the case may be. 


Approval of the Agreement 


Article 109. The agreement shall be assessed by a judge, w3o 
shall approve it if the understandings that are adopted do rot 
harm the rights of children and spouses recognized in this Code 
with respect to the provision of support, the system of visits, and 
other similar matters. Otherwise, after a joint hearing of the 
interested parties, the judge may make appropriate modifications 
in the judgment, if before it is announced, the spouses have not 
presented a new agreement that is just and legal. 


Modification of the Agreement after the Judgment 


Article 110. After the judgment of divorce has been executed, 
if a substantial alteration in the circumstances under which the 
agreement was approved occurs, the agreement may be modified 
judicially, or by means of another agreement executed in tbe 
same manner as the origmal, subject to the approval of the judge 
under the procedures set forth in the previous article. 


Contentious Divorce 
Article 111. In case of a contentious divorce, when there are 


children under parental authority, the spouses shall agree as to 
which of them shall be responsible for the personal care of tbe 


children and who shall be responsible for their support or the 
amount that each shall contribute to this end, as well as the 


system of visits, communication, and longer stays of the 
children. 


Such agreements shall be shown to the judge in a joint hearing 
that shall be designated for this purpose; if an agreement cannot 
be mediated or the agreement illegally contravenes the interests 
of the children, the judge shall reach a judgment in conformity 
with the rules set forth in Articles 216 and 217 of this Code. 


The judgment of divorce shall, in addition, make provision as to 
which spouse shall have the use of the home and of the furniture 
in family use. 


If the divorce is decreed on the third ground in Article 106 and 
the acts that made the spouses' shared life as man and wife 
intolerable constitute a ground for the loss or suspension of 
parental authority, the judge shall decree this loss or suspension 
in the judgment. 


Suspension and Modification of Measures 


Article 112. Spousal agreements or the orders prescribed by 
the judge in the judgment of divorce may be suspended or 
modified judicially when they are seriously or repeatedly broken 
or even if the circumstances on which the decision was based 
have changed substantially. 


Compensatory Payments 


Article 113. If the marriage has been contracted under the 
system of separation of property, or if there has been a system of 
community property that yielded a negative balance upon 
liquidation, the spouse for whom the divorce produced an 
unsettled situation involving an appreciable deterioration of that 
spouse's economic conditions, in comparison with those exper- 
ienced during the marriage, shall have a right to monetary 
payments set in the judgment of divorce in accordance with the 
evidence produced to this effect. 


To determine the amount of this pension and the bases for its 
actualization, the following shall be taken into consideration; the 
agreements reached by the spouses, the age and state of health 
of the creditor spouse, the professional qualification and the 
likelihood of access to employment, past and future personal 
dedication to the care of the family, the duration of the marriage 
and of marital cohabitation, the collaboration through work in 
the individual activities of the other spouse, and the wealth and 
economic means of each. 


Guarantees for collecting compensatory payments shall be 
established in the same judgment. 


The right to this pension ends when the grounds for it are no 
longer present, when the creditor spouse contracts a new 
marriage or cohabits in a marital fashion with another person, 
when that spouse has committed a serious offense against the 


debtor spouse, or upon the death of the creditor cr debtor 
spouse. 


Payments end when the person providing support hands over 
property, establishes a right of usufruct, use or habitation over 
determined property, or delivers a total amount of money in cash 
to the person supported, if the interested parties so agree or a 
judge so decides upon the reasonable request of the debtor 
spouse. 


Loss of payments 


Article 114. In cases of divorce in which the serious injurious 
conduct of one spouse towards the other is established, there 
shall not be a right to the payment of compensatory payments 
prescribed in the previous Article. 


Article 115. The final sentence that decrees the divorce shall 
produce the following effects: 


I) The dissolution of the marital bond, leaving the husband 
able to contract marriage and the wife able to do the same after 
300 hundred days have passed from the date of the dissolution of 
the marriage, or after she has given birth or proven that she is 
not pregnant, or when the divorce has been decreed on the 
ground of the separation of the spouses. In these cases she may 
contract a marriage at any time; 


2) The dissolution of the marital property system that existed 
during the marriage; and 


3) All other effects prescribed by this Code relating to 
personal care of minor children, the amount of support 
payments, the system of visits, and other matters set forth m 
Articles 111 and 113 of this Code. 


The Beginning of the Effects of the Judgment 


Article 116. The judgment that decrees the divorce shall 
produce effects from the date on which it becomes final, 
nonetheless, it shall not affect third parties acting in good faith 
until the date of the registration of the divorce in the Register of 
Family Status 


Divorce does not exempt the parents of their duties towards 
their children. 

Divorce Decreed Abroad 

Article 117. A divorce decreed abroad with respect to persons 
married in accordance with Salvadoran laws shall only produce 
effects in El Salvador when the ground relied upon is the same 
as or similar to one that this Code recognizes. 

Title IV. Non-Marital Unions 

Sole Chapter 


Concept and Scope 
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Article 118. A non-marital union regulated by this Code is a 
union established by a man and a woman who, without legal 
impediment to contracting marriage with each other, have freely 
shared a life as man and wife in a single, continuous, stable, and 
public manner for a period of three or more years. 


The members of the union shall be designated as cohabitants or 
companions for life and shall enjoy the rights conferred on them 
by this chapter. Likewise, persons who have reached puberty 
and met all other requirements, and who, due to their 
cohabitation, have given birth to a child shall enjoy these rights 
if either of them has not reached the age required to contract 
marriage or has died before completing the period of 
cohabitation. 


Property System and Family Expenses 


Article 119. Rules on the system of shared earnings shall be 
applied to both cohabitants and their heirs with respect to 
property acquired for consideration during the union and the 
products of such property, as well as property produced from the 
property that each cohabitant held at the beginning of the union. 


With respect to family expenses, cohabitants shall be subject to 
the provisions of Article 38. 


Protection for the Family Home 

Article 128. The provisions of Article 46 shall be applicable to 
real property that serves for the dwelling of the cobabitants and 
their family. 

Right to Inherit 


Article 121. Each of the cohabitants shall have the right to 
inherit intestate from the other in the same way as spouses. 


Civil Actions 


Article 122. In case of death, the surviving life companion 
shall have a right to claim from the person who is civilly liable 
restitution for the moral and material damages suffered. 


Judicial Declaration 

Article 123. In order to enjoy the rights that a non-marital 
union confers, a judicial declaration is required of the existence. 
This declaration shall be made upon the occurrence of the death 
of one of the cohabitants or the rupture of the union. 


Whenever, in order to invoke any of the rights conferred by this 
Code, it is necessary to demonstrate a person's status as a 
cohabitant, this shall be declared judicially. 


Contents of the Judgment 


Article 124. In the case of the first paragraph of the preceding 
Article, the judgment declaring the existence of the union shall 
determine: 
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1) The date of the beginning and end of the union; 


2) The property acquired by the cohahitants and the procucts 
of such property, which shall be established in accordance with 
the system of shared earnings regulated by Article 51 of this 
Code; 


3) If not previously established, the filiation of children g-ven 
birth to during the union; 

4) Which parent, as the case may be, shall be responsitle for 
the personal care of children subject to parental authoritr who 
were born during the union; the system of visits, communicat on, 
and longer stays of these so that the father or mother wha does 
not live with them has a relationship with them; and the arxmnt 
of support payments that that the other shall contribute; and 

5) Who shall have the use of the home and family furnishinzs. 
The certification of the judgment declaring the existence cf -he 
union shall be registered in the Register of Family Status and in 
all other public registers, as is proper. 

Lapse of the Action 

Article 125. The declaration of the existence of a non-marral 
union shall be requested within the year following the dace of 
the rupture of the union or the death of ane of the cohabitanis, 
under pain of the action lapsing. 


This action may be filed by either of the cohabitants or their 
heirs. 


Integration with Other Laws 
Article 126. The provisions of this Title shall be understood 
without prejudice to provisions established by other laws n 
favor cohabitants of life companions. 
eas 
Third Book. Paternal-Child Relationships 
Title L Rights and Duties of Children 
Sole Chapter 
Equality 


Article 202, All children, regardless of the nature of thew 
filiation, have the same family rights and duties. 


Rights 
Article 203. The following are the nights of children: 


1) To know their parents, to be recognized by them, and to use 


their surnames, 


2) To live in the bosom of their family (seno de su familia), 
without being separated from their parents except for legal 
reasons, 


3) To receive from their parents nurturing, education, 
protection, assistance, and safety; and, 


4) To inherit from their parents in equality of conditions, 
regardless of their filiation. 


Duties 

Article 204. The following are the duties of children: 

1) To mamtain respect and consideration for their parentz; 
2) To obey them while under their personal care, 

3) To assist them whenever the circumstances require, 
especially in old age. In the absence of parents, this obligation 
shall be met with respect to other ascendants, and, 

4) To contribute to family expenses, according to their 
abilities, while they live with their parents. 

Other Rights and Duttes 

Article 205. The enumeration of the rights and duties 
indicated in this Title is not exclusive of all other nghts and 
duties recognized or established by international conventions, 
this Code, and all other laws for the protection of minors and the 
elderly. 

Title IL Parental Authority 


Chapter L General Provisions 


Concept 


Article 206. Parental authority is the totality of the powers and 
duties that the law grants to and imposes upon the father and 
mother with respect to their children who are minors or who 
have been declared incompetent, m order to protect, educate, 
assist, and prepare them for life, as well as to represent them 


A minor child (hijo de familia) is a person who is subject to 
parental authority. 
Exercise of Parental Authority 


Article 207. The exercise of the parental authority is the 
responsibility of the father and mother jointly or to one of them, 
in the absence of the other. 


The mother or father shall be understood to be absent not only 
when they have died or have been declared presumed dead, but 
also when they are outside the national territory, their 


whereabouts are unknown, or they are disabled (impos- 
sibilitados). 


When the parents jointly exercise parental authority, they may 
designate by common agreement which of them shall represent 
their children who are minors or who have been declared 
incompetent-for example, who shall administer their property. 
The respective agreement shall be executed in a notarized 
document or legal instrument before the Attorney General of the 
Republic or the auxiliary departmental attorneys. 


When the filiation of the child exists only with respect to one of 
the parents, this parent shall exercise parental authonty. If 
filiation has been established against the will of the child’s other 
natural parent, the latter shall not exercise parental authority, 
nonetheless, a judge, taking mto consideration the interests of 
the child, msy authorize him or her to exercise it, in the abseace 
of the other natural parent. 


l 


Acts of One of the Parents 


Article 208. Acts carried out by one of the parents in 
exercising parental authority in situations of greatest urgency as 
judged in the light of custom or in special circumstances, shall 
be presumed to have been done with the consent of the other. 


This presumption shall not operate when the minor needs to 
leave the country. 


Disagreement of Parents 


Article 209. If disagreements arise in the exercise of the 
parental authority, either parent may go before a judge, who 
shall try to reconcile them, and, if this is not possible, the judge 
shall resolve the matter without a trial in the way best suited to 
the interests of the child. 


If the disagreements recur or there exists a serious factor 
interfermg with the exercise of parental authority, the judge may 
grant total or partial authority to one of the parents. This 
measure shall have effect during a period set by the judge, not to 
exceed two years. 


Minor Parents 


Article 210. Minor fathers and mothers shall exercise parental 
authority over their children; however, the administration of 
their property and their ion in acts and contracts 
relating to such property shall be assumed by the persons who 
have parental authority or guardianship (tutela) over the parents 
and shall be exercised jointly. In the case of disagreement, the 
decision shall be made majority vote. 


If the persons having parental authority are in frequent 
disagreement that seriously interferes with the exercise of the 
such administration and representation, the judge, on petition of 
an interested party or of the Attorney General of the Republic, 
shall designate an administrator, observing the provisions of 
Article 277. 
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The preceding rule shall also apply if the guardian is not 
common to both parents. 


Jf only one of the parents is a minor, the adult parent shall 
administer the property and represent the child in expressed acts 
and contracts. 


Chapter IL Personal Care (Cuidado) 
Nurturing 


Article 211. The father and motber shall rear their children 
with great care; provide them with a stable home and adequate 
support (alimentos), and provide them with everything necessary 
for the normal development of their personality, until they 
become of age. In providing care, the abilities, aptitudes, and 
inclinations of the child shall be taken into account. 


If a child comes of age and continues studymg with success, in 
terms of time and results, the parents shall provide him or her 
with support until he or she concludes his or her studies or has 
acquired a profession or office. 


The father and mother shall be obligated to care for their 
children from the children's conception. 


Duty of Cohabitation 


Article 212. A child under parental authority shall live in the 
company of his or her father and mother, or with whichever one 
of them has him or her under personal care. He or she may not, 
without their permission, leave home, and if he or she does, the 
parents may force him to retum, using the procedures 
established by law, if necessary. 


The preceding is applicable in cases in which the personal care 
of the child has been entrusted by the parents or the judge to 
another person. 


Morul and Religious Development (Formación) 


Article 213. The father and mother shall direct the 
of their children following rules of morality, 

human solidarity, and respect for one's peers, they shall promote 

in them family unity and their responsibility as children, future 

parents, and citizens. 

The religious development of children shall be determined by 

both parents. 


Education 


Article 214. it is the duty of the father and mother integrally to 
educate and direct the development of their children, facilitate 
their access to the educational system, and guide them in the 
selection of a profession or office 


If a child suffers from a physical or mental deficiency, the 
parents are to obtain special education for him or her and, if he 
or she is incapacitated or disabled, seek his or her rehabilitation. 
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In all cases, they shall ensure the child's well-being, even when 
the child has reached the age of majority if the physica. or 
mental deficiency prevents the child from ensuring it him or 


When there exists a cause for a minor child's disability and it is 
reasonably anticipated that this will continue after the child 
reaches the age of majority, the parents should, before that 

corresponding declaration, for the purposes 


Article 215. It is the duty of the father and the mother 
adequately and moderately to discipline their children and, wren 
necessary, to seck the assistance of specialized professionals or 
psycho-pedagogical services under the responsibility of 
educational centres or agencies for the protection of children or 
amili 


In case the conduct of the child cannot be disciplined by the 
indicated means, the father or mother may request the judge to 
provide protective measures. In order to reach a decision, the 
judge shall order technical studies of the family group that he oar 
she deems appropriate. 


Agreements regarding Personal Care 


Article 216. The father and mother shall care for their 
children. Nonetheless, in situations of greatest urgency, they 
may, by common agreement, entrust such care for the duration ef 
the urgency to a person of their choosing; they may not for th:s 
reason neglect their parental duties. A father or mother who 
exclusively carries out the personal care of his or her child also 
has this power. 


When the parents do not share a life as man and wife, arz 
separated, or are divorced, either of them shall have the personel 
care of the children, according to their agreement. 


When the parents cannot reach an agreement or when this 
illegally attacks the best interests of the child, the judge shall 
entrust responsibility for the child's personal care to the parent 
who best guarantees the child's well-being, taking into account 
the child's age and the moral, emotional, family, environmental, 
and economic circumstances of each case. The child shall bc 
heard if he or she is over twelve years old, and, in all cases, the 
Attorney General of the Republic shall be heard; he or she shal. 
base his or her opinion on technical studies. 

If neither parent is suited to care for the child, the judge may 
entrust this to another person, applying in this case thc 
provisions of Article 219. 

Whenever the judge entrusts the personal care of the child, he or 


she shall set the amount of support that the parents shall 
contribute, in accordance with their respective abilities. 


ese 


Chapter V. Cessation, Loss, Suspension, and Continuation of 
Parental Authority 


Reasons for Cessation 


Article 239. Parental authority shall cease for the following 
reasons: 


1) The actual or presumed death of the parents or the child; 


2) The adoption of the child, except in the case provide for in 
the second paragraph of Article 170, 


3) The marriage of the child; and, 
4) The child's reaching the age of majority. 
Reasons for Loss 


Article 240. The father, the mother, or both shall lose parental 
authority over all their children for any of the following reasons: 


1) Their corruption of one of them, or promotion or facilitation 
of his or her corruption; 
2) Their abandonment of one of them without justification; 


3) Their involvement in any of the conduct indicated in Article 
164; and 


4) Their conviction as perpetrators of or accomplices to any 
intentional crime committed against one of their children. 


Reasons for Suspension 


Article 241. The exercise of parental authority by the father, 
the mother, or both shall be suspended for the following reasons: 


1) Habitual mistreatment of a child or allowing any other 
person habitually to mistreat a child; 


2) Alcoholism, dmg addiction, or manifest immorality that 
endangers the health, safety, or morality of a child; 


3) Their suffering from a mental illness; and, 
4) Unjustified absence or prolonged illness. 
Judicial Decision 


Article 242. The loss and suspension of the parental authority 
shall be decreed by judicial decision, on the petition of any 
blood relative of the child, of the Attorney General of the 
Republic, or a judge acting on his or her own behalf. In a 
decision suspending parental authority, the judge may order, as 
appropriate, that the father or mother whose parental authority is 
suspended submit to psycho-pedagogical or medical treatment, 
for the purpose of their cure or rehabilitation. 


If the loss or suspension of one of the parent's parental authority 
is decreed, that authority shall be exercised completely by the 
other, but if the authority of both parents is taken away or 
suspended, a guardian shall be named, as established in Article 
299 of this Code. 


Interim Measures 


Article 243. While the proceedings relating to the loss or 
suspension of perental authority are being handled, the judge 
may order the exclusion from the family environment of the 
father or mother whose actions gave rise to the complaint and 
may order the care of the child to be entrusted to any of his ot 
her closest relatives, or if these are lacking, to a trustworthy 
person; and if both are lacking, he or she may order the entry of 
the child into a protective agency, seeking in all cases what is 
most suitable for the child. 


Recovery of Parental Authority 


f 


Article 244. Parental authority may be recovered when the 
reasons for its suspension are no longer present or when it is 
proven that the father or mother has been cured or rehabilitated. 


Extension and Re-establishment of Parental Authority 


Article 245. Notwithstanding the provisions of 239 (4) of this 
Code, parental authority shall be extended by the Ministry of 
Law if, by reason of illness, a child has been declared 
incompetent before reaching the age of majority. 


Parental authority shall be re-established over an incompetent 
adult child who has not started a family. 

Parental authority that has been extended or re-established shall 
be exercised by the parents who had such authority if the child is 
a minor, and it shall cease or be lost or suspended for the 
reasons established in this Chapter, when applicable. 
Continuing Nature of Economic Duties 

Artide 246. The loss of the parentel authority or the 
suspension of its exercise does not free the parents from 
fulfilling the economic duties that this Code imposes upon them 
with respect to their children. 

Fourth Book. Family Assistance and Protection 

Title L Support 

Sole Chapter 

Concept 


Article 247. Support consists of payments that allow the needs 


of the supported person for sustenance, housing, clothing, 
preservation of health, and education to be met. 
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Those Subject to the Obligation of Support 
Article 248. The following owe each other support: 


1) Spouses, 


2) Ascendants and descendents to the second degree of blood 
relation; and, 


3) Siblings. 
Support for Pregnant Women 


Article 249. Once paternity has been determined in conformity 
with the provisions established by this Code, all pregnant 
women have a right to demand support from the father of the 
unborn child (criatura) during the entire period of pregnancy 
and for three months following childbirth, including the costs of 
childbirth. 


* *»5 


Fifth Book. Minors and the Elderly 
Title L Minors 


Chapter L Principles Governing Minors ard the Fundamental 
Rights and Duties of Minors 


Special System 


Article 344. This system establishes the pmnciples upon which 
the protection of minors is founded; recognizes and regulates 
their rights from conception until the age of eighteen and the 
duties to which they shall be subject, in ccnformity with their 
physical and mental development, and also segulates the duty of 
the family, society, and the State to guerantee the integral 


This system shall apply to minors, as well as to their parents, 
guardians, and persons responsible for then: before the law, and 
to other relatives, authorities, organizations, and whoever 
participates in their development, care, and srotection or has any 
relationship with them. 

Definition of Minor 

Article 345. Minors are all natural persons who have not 
reached the age of eighteen. In case of dot bt, minority shall be 
presumed until it is proven to the contrary. 

Integral Protection 

Article 346. The protection of minors stall be integral in all 
the developmental periods of their lives, including the prenatal 
period, and with respect to physical, biol;gical, psychological, 
moral, social, and legal matters. 
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Affection, emotional security, moral and spiritual development, 
all the care that the development of the minor requires, a prcper 
environment, and recreation are essential aspects of integral 
protection. 


Responsibility of the Family, Society, and the State 


Article 347. The family is principal group responsible for the 
protection of the minor, for creating natural and suita»le 
surroundings to promote the normal development of the mincr's 
personality; society and the State assume responsibility ir a 
subsidiary role when the family docs not provide adequate 
protection. In order to guarantee the rights of the minor that are 
established, the State shall provide appropriate assistance to the 
parents in the carrying out of their functions. 


Special Protection of the State 


Article 348. The State assumes responsibility for protecting all 
minors and, in a special manner, those whose rights cre 
threatened or violated; minors who are offenders, those who are 
incapacitated or disabled; those who are disadvantaged because 
their family lacks the means of subsistence to satisfy their basic 
needs, those who are affected by armed conflicts or have been 
displaced or repatriated; and, in general, all minors who ace 
without protection. 


The State shall also protect pregnant woman, particularly if they 
are minors or abandoned, and, in general, mothers, when they 
assume sole responsibility for their children. 


Non-Discrimination 


Article 349. Minors shall enjoy the rights enumerated in th:s 
system, without distinction based on sex, race, language, 
religion, nationality, incapacity, or disability. In addition, they 
shall not be discriminated against by reason of the family, socia., 
economic, political, or religious status of their parents, 
guardians, or persons responsible for them before the law. 


Best Interests of the Minor 


Article 350. In the interpretation and application of ths 
system, the best interests of the minor shall prevail. 


The best interests of the minor shall be understood to mean all 
things that promote his or her physical, psychological, moral, 
and social development in order to achieve the full and 
harmonious growth of his personality. 


On the basis of these interests, the minor shall have priority ir. 
receiving protection and aid in all circumstances. 


Fundamental Rights of Minors 
Article 351. All minors shall have the right to the following: 


1) To be born in family, environmental, and other conditions 
that allow them to achieve their full and normal bio-psycho- 


social development, 


2) Protection of their life from the moment at which they are 
conceived, 


3) To bave and retain from birth, and at every moment, their 
name and nationality, legal representation, and family relations 
and to benefit fram a system of identification that ensures their 


4) To know their parents and to be recognized by them and to 
have their parents take responsibility for them; 


5) Adequate nutrition including maternal breast-feeding, in 
this period the child shall not be separated from his or her 
mother, except in cases provided for by the law, 


6) To receive nurturing, education, care, and attention under 
the protection and responsibility of their family and not to be 
separated from it, except according to administrative or judicial 
procedures, such separation being necessary to the best interests 
of the minor; 


7) Recognition and protection of their dignity and personal 


8) To maintain personal relationships and direct contact with 
both parents on a regular basis when separated from one or both 
of them, except if this is contrary to the best interests of the 
minor, this right shall apply to members of the extended family, 
especially grandparents, 


9) To be listened to by their parents, guardians, or those 
responsible for them and to express their opinions freely in all 
matters that affect them; these opinions shall be taken into 
account in family decisions as well as in administrative and 
judicial proceedings, 

10) To be protected from all forms of physical, mental, and 
moral prejudice or abuse; neglect or negligence; mistreatment 
torture; and cruel, inhumane, or degrading punishment or 
penalties, 

11) To be protected from economic exploitation and from 
carrying out of any work that is dangerous or harmful to their 


health or physical, mental, spiritual, moral, or social 
development and that prevents or delays their education, 


12) To be protected from being induced or coerced to engage in 
any sexpal activity, prostitution, or other sexual practices, fram 


13) To be protected from the illicit use of drugs and from being 
utilized in relation to the production of, trafficking in, and 
consumption of these substances; 


14) A quality of life that is adequate for their physical, mental, 
spiritual, moral, and social development; 


15) To benefit from the highest possible level of health and 
from services for the treatment of illnesses and from 


habilitation: 


16) Free and compulsory education that encompasses basic 
education, at the least; 


17) Recreation and relaxation appropriate to their age and 
participation in cultural and artistic activities, 


18) Not to be subjected to religious practices or teachings 
different from those exercised at their home and to have freedom 
of thought, conscience, and religion, in confonnity with the 
development of their faculties and within the limitations 
prescribed by the law, 


19) Protection (amparo) of the laws and courts and of special 
authorities and institutions that provide integral protection; 


20) Not be deprived of liberty in an illegal or arbitrary way, to 
be placed immediately in the hands of the competent judicial 
authority, and, if interned in establishments or locales designed 
for indicted or convicted adults, to be separated from them; 


21) To receive free legal assistance in all &dministrative or 


judicial proceedings and to have their parents participate in 
these, in order effectively to guarantee the exercise of their 


rights, 

22) To receive special care, if suffering from an incapacity or 
disability, and complete rehabilitation; and to receive special 
assistance if found in economic, educational, cultural, or 
psychological conditions that limit or obstruct their normal 
development; 


23) Not to provide military service; 


24) To associate with each other and meet peacefully, in 
conformity with the law, 


25) To be protected and assisted by the State when they are 
temporarily or permanently deprived of their family 
surroundings; 

26) To receive material, moral, and psychological support if 
they are the victim of a crime violating their sexual freedom; 
27) To receive maternal-child care when they become pregnant; 
and, 

28) To enjoy all other rights recognized by the Constitution, 
international treaties ratified by El Salvador, and all other laws 
that guarantee their protection. 

Duties of Minors 


Article 352. For the development of the minor’s personality, 
and in proportion to his or her faculties, the minor shall: 
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1) Exert efforts to acquire knowledge, skills, good customs, 
mastery, and abilities, 

2) Understand the national realities, identify, respect, and 
cultivate the values of the Salvadoran national-ty and patriotism, 
and contribute to the construction of a more prosperous, just, 
humane, and peaceful democratic society and <o the unity of the 
Central American people; 


3) Act with honesty and responsibility at home and at all 
stages of the educational process, 

4) Comply with disciplinary rules establisied in the school 
where he or she pursues his or her studies and participate in al] 
scholastic and community activities; 

S) Care for his or her property and that of his or her family, 
the school, and the community, and participate in activities to 
maintain and improve this property, ` 

6) Cultivate feelings of love and consideretion for his or her 
family, solidarity with and understanding of his or her peers, and 
respect for his or her teachers, all adults, and, in particular, the 
elderly, and 


7) Contribute to household chores and, depending on his or 
her age, to productive activities carried out b” his or her parents, 
process. 

Chapter IL Protection of the Minor 
Protection of Life and Health 

Article 353. The protection of the life amd the health of the 
minor shall be achieved through the entirety of legal, social, 
preventive, and assistive activities that guarantee the minor's 
integral development from conception to adulthood. 
Obligation of the State 

Article 354. The State shall be obligated to provide the 
following for the protection of the physical ind mental health of 
minors: 

a) access to programs providing food, immunization, and 
nutrition; 

b) preventive health education; and, 

c) rehabilitation in case of physical disab3ities or limitations. 
The protection of the State shall extend to pregnant women 
during the pre- and post-natal periods; in addition, free medical 
care shall be provided to minors who lack economic resources. 
Medical Assistance 


Article 355. Hospitals and clinics financed with public funds 
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shall attend immediately to any minor entering such a facility for 
emergency medical attention and deny the minor such treatment 
for any reason, including the absence of legal representatives, 
lack of resources, or any other reason. 


wig 
Obligatory Enrolment 


Article 358. The parents, guardians, or those responsible “or 
minors have the obligation to enrol them ia public or private 
educational establishments, for the purpose of receiving 
educational protection. 


Violation of this obligation without just cause shall be punishzd 
with a fine of up to one hundred colones. The punishment shall 
be imposed by the Ministry of Education when it learns of the 
infraction. 


In the case of repeated non-fulfilment of this obligation, the 
Ministry of Education shall communicate this fact to the El 
Salvador Institute for the Protection of Minors, so that tke 
relevant protective measures can be adopted. 


eee 


Those Obligated to Ensure Attendance at Educational Centres 


Article 360. Society and especially the family, the Ministry cf 
Education, and regional and local authorities and institutions fcr 
the protection of minors shall ensure that minors attend sa 
educational centre. The directors of educational centres also 
have this obligation; they shall endeavour to prevent schod 
desertion. 


*»** 


Moral Protection of the Minor 


Article 365. The moral integrity of the minor shall be 
respected; this includes preserving his or her image, identity, 
autonomy, values, ideas, beliefs, and personal surroundings anc 
objects. 


Protection of the Dignity of the Minor 


Article 366. All persons have a duty to ensure the dignity of 
the minor, protecting him ot her from any inhumane, violent, 
frightening, or humiliating treatment that injures his or her self- 
esteem. 


Protection of the Identity of the Minor 


Article 367. When a minor is deprived of his identity, name, 
or nationality and lacks temporary or permanent legal 
representation, the Attorney General of the Republic shall, upon 
gaining knowledge of the fact by any manner, initiate pursuant 
to law the appropriate procedures to re-establish the mmor’s 
identity. 


If the described acts constitute a crime, the relevant matters 
shall be attested for the initiation of the corresponding penal 
proceedings. 


Labour Protection 


Article 376. Persons under eighteen years old and over 
fourteen years old may work in accordance with the regulations 
of the Labour Code, provided that their educational rights are 
not infringed. 


Prohibition 


Article 377. The employment of persons under fourteen years 
old m any work is prohibited. 


As an exception and bearing in mind special circumstances 
assessed by the Ministry of Labour and Social Welfare, persons 
over twelve years old may be authorized to work when this is 
considered necessary for their subsistence or that of their family, 
provided that this does not prevent their completion of their 
minimum obligatory instruction. 


Independent Labour 


Article 378. A minor who works in an independent fashion 
without being subject to a labour relation may develop his or her 
activities only with the authorization of the Ministry of Labour 
and Social Welfare. 


The minor may not carry out as independent work any activity 
prohibited by law as posing a risk for his or her health or 
physical integrity. 


Eradication of Begging 


Article 385. The El Salvador Institute for the Protection of 
Minors shall carry out the necessary actions to eradicate begging 
by minors or the use of minors in the practice of begging. To 
this end, it shall periodically formulate relevant policies, plans, 
and programmes, with the support of all other public and private 
institutions that ensure the protection of minors. 


Guarantees Against Violence 


Article 386. The protection of minors from all physical or 
moral injury on the part of adults or other minors is guaranteed. 
All authorities or persons are obligated to ensure the 
implementation of this provision and to provide information to 
the El Salvador Institute for the Protection of Minors so that the 
necessary preventive or curative measures can be applied. 


Physical and Mental Mistreatment 


Article 387. A minor shall be considered the victim of 


physical or mental mistreatment when he or she has not been 
provided with the essentials for his ar her normal bio-psycho- 
social development, when he or she is employed in illicit 
activities or in acts that endanger his or her life or physical or 
mental health, or when he or she is subjected to economic, 
sexual, or any other kind of exploitation. 


Legal Assistance 

Article 388. Minors shall be guaranteed the benefit of free 
legal assistance for the defense of their rights, especially when 
subjected to investigation. 


Judicial and administrative assistance shall be the responsibility 
of the Public Prosecutor, without prejudice to the rights and 
duties of the parents and guardians of the minor. The Ministry 
ee ee 





Legislation in Translation, No. 6, June 


Part L Marriage 
Chapter 1. Contraction of Marriage 


Sec. 1. Procedure for contraction of marriage 
(1) A marriage is contracted between a man and a woman. 


(2) A marriage has legal effect only if the mariage is 
registered at a vital statistics office upon contraction of the 
marriage. 


(3) A marriage shall be contracted not earlier than one month 
and not later than three months after submission of an 
application to a vital statistics office by the prospective spouses. 


(4) At the request of the prospective spouses, a vital statistics 
office may with good reason shorten or extend the term provided 
for in subsection (3) of this section. The term may be extended 
for up to six months after submission of the application. 


(5) Prospective spouses contract marriage with both being 
present in person at the same time. A marriage is contracted 
when the marriage registration is signed by the prospective 
spouses. 

Sec. 2. Prerequisites for contraction of marriage 


(1) A marriage is contracted on the mutual desire of the 
prospective spouses. 
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(2) A marriage shall not be contracted if a psospective spouse 
does not confirm his or her desire to marry ot if a prospective 
spouse is not of the age to marry or if circumstances set out in 
Sec. 4 of this Act become evident. 


Sec. 3. Age of marriage 


(1) A person who has attained eighteen years cf age is of age to 
marry. 


(2) A minor between fifteen and eighteen years of age may 
marry with the written consent of his or her parents or guardian. 


(3) If a child has one parent or the other parent is declared to 
be missing or without active legal capacity or if one parent is 
deprived of parental rights, the consent of one parent is 
sufficient for the minor between fifteen and eighteen years of 
age to marry. 

(4) If even one of the parents or a guardian docs not consent to 
the marriage, a court may grant permission to marry on the 
application of ane parent or the supervisory guardian. A court 
shall grant permission to marry if the marriage i3 in the interests 
of the minor. 


Sec. 4. Hindrances to contraction of marriage 

A marriage shal] not be contracted: 

1) between persons of whom at least one 18 already married; 
2) between direct ascendants and descendan-s, brothers and 
sisters, half-brothers and half-sisters, adoptive parents and 
adopted children, or between children adopted by the same 
person, 


3) between persons of whom at least one is declared to be 
without active legal capacity. 


Chapter 2. Personal Rights of Spouses 
Sec. 5. Choice of surname 


Upon contraction of marriage, spouses shall choose the sumame 
of one spouse as the common surname, both spoises retain their 
pre-marital surnames or, at the request of a spouse, the surname 
of the other spouse is added to the spous’s pre-marital 
surname. 


Sec. 6. Prohibition on restrictions 


Agreements which restrict the personal rights and freedoms of 
spouses are void. 


Chapter 3. Proprietary Rights of Spouses 


Division 1. General Provisions 
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Sec. 7. Basis for proprietary rights of spouses 


Proprietary rights of spouses are specified by law and, if entered 
into, a marital property contract. 


Division 2. Marital Property Contract 
Sec. 8. Definition of marital property contract 


(1) Spouses may specify mutual proprietary rights and 
obligations different from that provided for in Division 3 of this 
Chapter in a marital property contract unless otherwise prowded 
by law. 


(2) If a marital property contract is not entered into or i^ the 
contract does not include all property of the spouses, the 
provisions of Division 3 of this Chapter apply with respect to the 
. property of the spouses or to the property not included ir the 
marital property contract. 


Sec. 9. Content of marital property contract 
(1) A marital property contract may specify: 


1) which property belonging to a spouse before the mariage 
remains the separate property of the spouse and which 
property becomes joint property of the spouses, 

2) which of the property acquired or to be acquired durinz the 
marriage is joint property and which is separate proper y, 

3) how to possess, use and dispose of joint property o^ the 
SPOUSES, 

4) how to divide joint property of the spouses; 

5) mutual maintenance duties of the spouses during the 
marriage and upon termination of tbe marriage; 

6) other mutual proprietary rights and obligations of the 
spouses unless this is contrary to law. 


(2) A marital property contract shall not: 


1) deem property acquired by a spouse by gift or succession 
with the condition that it belong to the spouse as separate 
property to be joint property of the spouses, 

2) deny a spouse or divorced spouse the right to receive 
maintenance on the bases provided for in Chapter 4 of this 


Act, 
3) waive the right to divide joint property of the spouses upon 
termination of the marriage. 


Sec. 10. Entry into marital property contract 


(1) A marital property contract may be entered into before or 
during a marriage. 


(2) A marital property contract may be amended or a new 
marital property contract may be entered into by agreement of 
the parties. A marital property contract entered into earlier is 
valid in the unamended part and in the part which is not coatrary 
to a marital property contract entered into later. 


(3) A minor between fifteen and eighteen years of age may 
enter into a marital property contract if the minor has been 
granted consent or permission to marry (Sec. 3). 


(4) A marital property contract shall be notarised. 


(5) The mutual rights and obligations of a marital property 
contract entered into before a marriage arise as of the date of 
contraction of the marriage. 


(6) At the request of a spouse, a marital property contract is 
entered in the marital property contract register. Proprietary 
rights of a spouse arising from a marital property contract are 
valid with respect to third persons if an entry concerning the 
marital property contract is made in the marital property contract 
register before the claim of the third person arises. The marital 
property contract register is maintained pursuant to procedure 
provided by law. 


Sec. 11. Termination of marital property contract during 
marriage 


(1) A marital property contract is terminated by a notarised 
agreement of the parties or by a court at the request of a spouse. 


(2) A spouse has the right to request termination of a marital 
property contract if: 


1) the other spouse is declared to be missing, 

2) acourt declares the bankruptcy of one spouse; 

3) the other spouse significantly damages the property of the 
spouses or performs acts which may substantially damage 
the property of spouses. 


(3) Upon termination of a marital property contract, the rights 
and obligations arising from the marital property contract 
extinguish. The joint property and separate property of the 

spouses subject to a marital property contract shall be 
SEE E E cc MI EOdiT Rara 
the marital property contract. 


(4) Upon termination of a marital property contract by 
agreement of the parties, the spouses may agree that the marital 
property contract was not entered into in its entirety or in certain 
parts. 


Sec. 12.. Marital property contract upon termination of 
marriage 


(1) A marital property contract terminates upon the death of a 
spouse or upon divorce. 


(2) Upon termination of a marital property contract due to the 
death of a spouse or divorce, the rights and obligations arising 
from the marital property contract extinguish, The joint 
property and separate property of the spouses shall be 
determined and the joint property shall be divided according to 
the marital property contract. 


(3) If the duty to provide maintenance for a divorced spouse 
after divorce arises from a marital property contract, the duty 
continues in effect after the divorce. 


Sec. 13. Invalidity of marital property contract 


(1) If a marital property contract is declared invalid or is void 
on the basis of the provisions of the General Principles of the 
Civil Cod ing invalidity of foes “the ‘ions 
of Division 3 of this Chapter apply to property acquired during 
the marriage. 

(2) Upon annulment of a marriage, the marital property 
contract is void. In such case, the provisions of subsectians 36 
(3) or (4) apply with respect to property acquired during the 
marriage which has been annulled. 

Division 3. Joint and Separate Property 

Sec. 14. Joint property 


(1) Property acquired by spouses during the marriage is the 
joint property of the spouses. 

(2) A court may declare the separate property of a spouse, the 
value of which has significantly increased as a result of the work 
or monetary expenses of the spouses during the marriage, to be 
partly or wholly the joint property of the spouses. 


Sec. 15. Separate property 


(1) Separate property of a spouse is property which was in the 
ownership of the spouse before the marriage, property acquired 
by the spouse during the marriage as a gift or by succession, and 
property acquired by the spouse after termination of conjugal 
relations, 


(2) Personal effects acquired during a marriage are the separate 
property of the spouse. 

Sec. 16. Transactions by spouses 

Spouses may enter into transactions with each other concerning 
separate property and enter info agreements on full or partial 
division of joint property; and agreements on possession, use 
and disposal of joint property or of a part thereof. 

Sec. 17. Possession, use and disposal of joint property 


(1) Each spouse has an equal right to possess, use and dispose 
of joint property. 


(2) Spouses shall possess, use and dispose of joint property by - 


agreement. Failing agreement, a court shall, at the request of a 
spouse, settle disputes regarding possession and use of joint 
property. 


(3) If one spouse enters into a transaction to transfer a movable 
in the joint ownership of the spouses, consent of the other 
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spouse is presumed. 


(4) A movable in the joint ownership of spouses subject to 
entry in the register shall not be transferred or pledged without 
the written consent of the other spouse regardless of in which 
spouse's name the movable is entered in the register. 


(5) If an immovable may be deemed to be the joint property of 
spouses on the basis of the provisions of Divisions 2 and 3 of 
this Chapter and one spouse is entered in the land register as the 
owner of the immovable, the other spouse is entered in the land 
register as a joint owner on the basis of a notarised joint 
application. If the spouse entered as the owner in the land 
register refuses to submit a joint application, the other spouse 
may, by a court proceeding, request declaration of himself or 
herself as joint owner and amendment of the land register entry. 


Sec. 18. Division of joint property 


(1) Joint property of spouses may be divided during marriage, 
upon divorce or after divorce. 


(2) If the conjugal relations of spouses have not terminated at 
the time of division of joint property, the joint property shall be 
determined as at the date of division. If joint property is divided 
after termination of conjugal relations, the joint property shall be 
determined as at the date of termination of conjugal relations. 


(3) Spouses shall divide joint property by agreement. 


(4) Agreements on the division of immovables in the joint 
ownership of spouses shall be notarised. 


(5) In the case of a dispute, a court shall divide joint property 
at the request of one or both spouses. 


(6) Property which is not divided upon division of joint 
property, and property acquired by spouses during the marriage 
after division of joint property is the joint property of the 
SDOUSCS. 


Sec. 19. Shares upon division of joint property 


(1) Upon division of the joint property of spouses, the shares of 
the spouses shall be deemed to be equal even if one spouse did 
not earn an income due to the raising of a child or for other good 
reasons. 


(2) A court may derogate from equality of shares of spouses: 


1) in consideration of the particular interests of a child or the 
other spouse; 

2) if without good reasons one spouse did not participate in 
the acquisition of joint property with his or her income or 
work; 

3) if the joint property was acquired out of the separate 
property of one spouse; 

4) if the value of the separate property of a spouse has 
significantly increased during the marriage out of the work 
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or monetary expenses of the other spouse or out of the joint 
property of the spouses. 


(3) Upon division of the joint property of spouses, the property 
remaining with each spouse shall be designated as a shave in 
common ownership of things of proprietary rights and 
obligati 


(4) If upon division of jomt property the value of the property 
remaining with a spouse is greater than his or her share ir. the 
joint property, a court shall order monetary compensation to be 
paid by the spouse to the other spouse. 


Sec. 20. Liability for obligations of spouse 


(1) A spouse is liable for his or her proprietary obligations with 
his or her separate property and with the share of the -oint 
property which would belong to the spouse upon division of 
joint property. 


(2) Spouses are liable for proprietary obligations assumed in 
the interests of the family with the joint property and. the 
separate property of both spouses. 


(3) If due to a crime committed by one spouse, the oint 
property of the spouses or the separate property of the cther 
Spouse increases, the damage caused by the crime shal, in 
addition to that specified 1n subsection (1) of this section, also 
be compensated for out of the share of the joint property o7 the 
Other spouse and out of the separate property of the other spouse 
to the extent by which his or her separate property increased due 
to the crime. 


Chapter 4. Maintenance of Spouse 
Sec. 21. Duty of maintenance of spouse 


A spouse is required to maintain a spouse who needs assistance 
and is incapacitated for work, and to maintain a spouse during 
pregnancy and child-care until the child attains three years of 
age if the financial situation of the obligated spouse allows for 
provision of maintenance. 


Sec. 22. Duty of maintenance after divorce 


(1) A divorced spouse who needs assistance anc is 
incapacitated for work has the right to receive mamtenance “rom 
his or her former spouse if the divorced spouse became disebled 
or attained pensionable age during the marriage and if the 
financial situation of the obligated divorced spouse allows for 
provision of maintenance. 


(2) A divorced spouse has the right to receive maintenance 
during pregnancy and child-care until the child attains three 
years of age if the child was conceived during the marriage. and 
if the financial situation of the obligated divorced spouse allows 
for provision of maintenance. 


(3) If a marriage lasted at least twenty-five years, a divorced 
spouse has the right to receive maintenance from the divorced 
spouse even if the spouse who needs assistance attained 
pensionable age or became disabled within three years after the 
divorce and if the financial situation of the obligated divorced 
spouse allows for provision of maintenance. 


Sec. 23. Amount of support 


(1) Ifa spouse or divorced spouse fails to perform the duty to 
provide maintenance provided for in Secs. 21 and 22 of this Act, 
a court shall order support in the form of a monthly support 
payment for maintenance of the spouse or divorced spouse based 
on the financial situation of each spouse and the need for 
assistance. 

(2) Upon a change in the financial situation or the need for 


assistance, a spouse or divorced spouse may request a change in 
the amount of support or termination of payment of support. 


Sec. 24. Release from duty of maintenance 


A court may release a spouse from the duty to provide 
maintenance to the other spouse or limit the duty with a time 
period: 


1) if the behaviour of the spouse requesting support was 
indecent during the marriage; 

2) if the marriage lasted a short time, or upon other good 
reason as established by the court. 


Sec. 25. Termination of duty of maintenance 

The duty to provide maintenance to a spouse terminates if the 
grounds for the duty to provide maintenance provided for in 
Secs. 21 and 22 of this Act cease to exist or if the divorced 
spouse receiving maintenance remarries. 

Chapter 5. Termination of Marriage 


Sec. 26. Grounds for termination of marriage 


A marriage terminates upon the death of a spouse or upon 
divorce. 

Sec. 27. Divorce 

A vital statistics office or a court grants a divorce. 

Sec. 28. Divorce granted by vital statistics office 


(1) A vital statistics office grants a divorce upon agreement of 
the spouses on the basis of a joint written petition which the 
spouses submit in person to a vital statistics office. A divorce is 
granted not earlier than one month and not later than three 
months after submission of a petition. 


(2) If a spouse cannot appear at a- vital statistics office in 
person for submission of a joint petition, he or she may submit a 
separate notarised petition. 


(3) A vital statistics office grants a divorce on the basis of the 
petition of one spouse if the other spouse is declared to be 
missing or without active legal capacity. 


(4) A vital statistics office shall not grant a divorce if together 
with the divorce a spouse desires to resolve a dispute concerning 
a child or concerning the division of joint property or desires 
support to be ordered. 


Sec. 29. Divorce granted by court 


(1) A court grants a divorce at the request of a spouse if the 
spouses disagree about the divorce or if together with the 
divorce a spouse desires to resolve a dispute specified in 
subsection 28 (4) of this Act. 


(2) A divorce shall be granted if a court ascertains that 
continuation of the marriage is impossible. 


(3) Upon granting a divorce, a court shall, at the request of the 
spouses, settle disputes concerning a child and disputes 
concerning support or division of joint property. If a court does 
not satisfy a petition for divorce, requests in disputes concerning 
a child, support or division of joint property shall not be heard. 


(4) Ifa third person has submitted a claim with respect to joint 
property, a court shall resolve a dispute concerning division of 
joint property in a proceeding separate from the divorce. 

(5) A court shall, within ten days after the entry into force of a 


court order granting a divorce, send a copy of the court order to 
the vital statistics office where the marriage was contracted. 


Sec. 30. Date of termination of marriage 

A marriage terminates: 

1) upon the death of a spouse, as of the death of the spouse; 

2) upon a divorce granted by a vital statistics office, as of 
divorce registration; 


3) upon a divorce granted by a court, as of the entry into force 
of the court order. 


Sec. 31. Surname after divorce 

A spouse who changes his or her surname upon marriage may 
according to his or her wish retain the surname taken upon 
marriage or resume his or her pre-marital surname. A change in 
surname shall be noted in a court order or divorce registration. 
Sec. 32. Restoration of marriage 


(1) Upon return of a spouse who has been declared dead, a 
marriage shall be deemed to be restored if neither spouse has 
remarried. A marriage shall be deemed to be restored after the 
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entry into force of the court order recalling the declaration of 
death. 


(2) A marriage which was terminated by divorce due to 
declaration of a spouse as being missing may be restored upon 
return of the spouse declared missing if neither divorced spouse 
has remarried. A vital statistics office restores a marriage on the 
basis of a petition of the spouses and the court order recalling 
the declaration of the person as being missing. A marriage shall 
be deemed to be restored upon voidance of the divorce notation 
in the marriage registration. 


Chapter 6. Invalidity of Marriage 
Sec. 33. Grounds for annulment 


(1) A court shall annul a marriage only if the provisions of 
Secs. 3 and 4 of this Act have been violated upan contraction of 
the marriage, if an ostensible marriage was contracted or if 
consent for marriage was obtained against the will of a 
prospective spouse by fraud or duress. 


(2) A court shall, within ten days after the entry into force of a 
court order annulling a marriage, send a copy of the court order 
to the vital statistics office where the marriage was contracted. 


Sec. 34. Right of claim for annulment of marriage 


(1) Annulment of marriage may be requested by: 


1) a spouse who is a minor, his or her parent or guardian if the 
marriage was contracted in violation of the provisions of 
Sec. 3 of this Act; 

2) a spouse if an ostensible marriage was contracted or if the 
marriage was contracted in violation of the provisions of 
Sec. 4 of this Act, 

3) a spouse whose agreement for marriage was acquired 
against his or her will by fraud or duress, 

4) other persons whose nghts are violated by violation of the 
provisions of Sec. 4 of this Act. 


(2) The limitation period for a claim for annulment of a 
marriage contracted by fraud or duress is one year after the 
contraction of marriage. 

Sec. 35. Preclusion of annulment of marriage 

A court may deny annulment of a marriage if the circumstances 
which are the grounds for annulment of the marriage pursuant to 
subsection 33 (1) of this Act cease to exist. 

Sec. 36. Consequences of annulment of marriage 

(1) A marriage is annulled from inception. 

(2) Persons whose marriage has been annulled do not have any 


rights or obligations with respect to one another arising from the 
marriage. 
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(3) Ifa marriage has been annulled, the provisions of common 
ownership apply with respect to the property acquired jointly by 
the spouses during the void marriage. In the case of a dispute, a 
court shall specify the shares of the co-owners. 


(4) If a marriage is annulled because one of the prospective 
spouses concealed fram the other prospective spouse tha: Fe or 
she was already married, or influenced the other spouse to marry 
by fraud or duress, a court may order support for the person who 
was in a void marriage with him or her on the bases provided for 
in Secs. 21 and 22 of this Act and, at the request of the person, 
divide the property acquired during the void marriage on the 
basis of the provisions of Division 3 of Chapter 3 of this Act 


Sec. 37. Children born of void marriage 


Children born of an annulled marriage have the same rights and 
duties as children born in a marriage. 


Part IL Family 
Chapter 7. Filiation of Children 
Sec. 38. Legal effect of filiation 


(1) The mutual rights and obligations of parents and children 
arise from the filiation of children which is proven pursuaat to 
procedure provided by law. 


(2) A child descends from the mother who gives birth tc the 
child. 


(3) A child descends from the father by whom the child is 
conceived. 


(4) For the purposes of this Act, a child is a minor. 


Sec. 39. Filiation from man who is married to mother of 
child 


(1) A child who is bom or conceived during the marriage o: the 
parents shall be deemed to be descended from the man wto is 
married to the mother of the child. 


(2) In the birth registration of a child, the person whc gives 
birth to the child is entered as the mother and the person who is 
married to the mother of the child is entered as the father on the 
basis of an application of either person. 


(3) If a child born or conceived during a marriage dees not 
descend from the man who is married to the mother of the caild, 
the man shall not be entered as the father in the birth 
registration of the child on the basis of a joint application o7 the 
spouses. 


(4) A child who is born after the death of the man who was 
married to the mother of the child shall be deemed to be 
conceived during the marriage if not more than ten months pass 
from the date of death of the man to the birth of the child. 


(5) A child who is born after a divorce or annulment of 
marriage shall be deemed to be conceived during the marriage if 
not more than ten months pass from the date of divorce or 
annulment of marriage to the birth of the child. 


(6) If ^ man has given written consent to the artificial 
insemination of his spouse, the child shall be deemed to descend 
from him. 


Sec. 40. Confidentiality of artificial insemination 


(1) A donor for artificial insemination does not have the right 
to demand ascertainment of the identity of the mother or child or 
declaration of himself as father of the child. 


(2) A court sball not establish the filiation of a child from a 
donor for artificial insemination. 


(3) Persons who arrange artificial insemination are required to 
maintain the confidentiality of the artificial insemination.' 


Sec. 41. Ascertainment of filiation from father not married 
to mother of child 


(1) The filiation of a child from the father who is not married 
to the mother of the child shall be ascertained on the basis of the 
joint written application of the father and mother which is 
submitted in person to a vital statistics office. 


(2) If there is reason to believe that submission of the joint 
application specified in subsection (1) of this section may be 
impossible or difficult after the birth of the child, the application 
may be submitted during the pregnancy of the woman. 


(3) If the perents cannot submit a joint application to a vital 
statistics office in person, each may submit a notarised 
application. 


(4) The filiation of a child from the father shall be ascertained 
on the basis of an application of the father if 


1) the mother of the child is deceased; 


2) the mother of the child is declared to be missing or without 
active legal capacity, 
3) the location of the mother of the child cannot be 


ascertained, 
4) the mother of the child has been deprived of parental rights. 


(5) On the basis of the joint application of the parents or an 
application of the father, a vital statistics office shall make an 
entry in the birth registration concerning the father of the child. 


Sec. 42. Establishment of filiation from father not married 
to mother of child 


(1) If the parents of a child are not married to each other and 
filiation of the child cannot be ascertained, the filiation of the 
child from the father may be established in a court at the request 
of the mother, the guardian of the child, a supervisory guardian 
or a person who considers himself to be the father of the child. 
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If filiation of a child is not established before the child becomes 
an adult, filiation of the child from the father may be established 
only at the request of the child who has become an adult. 


(2) A court shall establish filiation from the father on the basis 
of circumstances which allow for the man to be considered the 
father of the child. 


(3) A court shall, within ten days after the entry into force of a 
court order establishing filiation, send a copy of the court order 
to the vital statistics office where the birth registration of the 
child is located. 


Sec. 43, Entry of name of father of child born outside 
marriage 


(1) If a child is born to a mother who is not married and 
filiation of the child from the father is not ascertained or 
established pursuant to the procedure provided for in Secs. 41 
and 42 of this Act, no entry concerning the father shall be made 
in the birth registration of the child. At the request of the 
mother, the surname of the mother is entered as the surname of 
the father and the name stated by the mother is entered as the 
given name of the father in the birth registration. 


(2) If a child born or conceived during a marriage does not 
descend from the man married to the mother and filiation of the 
child from the father is not ascertained or established pursuant 
to the procedure provided for in Secs. 41 and 42 of this Act, no 
entry conceming the father shall be made im the birth 
registration of the child. At the request of the mother, the 
surname of the mother is entered as the surname of the father 
and the name stated by the mother is entered as the given name 
of the father in the birth registration. 


(3) An entry conceming the name of the father made on the 
bases specified in subsections (1) and (2) of this section shall 
not prove filiation of the child from the father. 


Sec. 44. Contestation of entry by parent 


(1) A court may declare an entry concerning a parent in the 
birth registration of a child incorrect if the court establishes that 
the child does not descend from the parent. 


(2) An entry concerning a parent may be contested in a court 
by: 


1} the person who is entered as the father or mother of a child 
in the birth registration of the child; 

2) a person who requests declaration as a perent if another 
person is entered as the parent in the birth registration; 

3) the guardian of a child or a child who has become an adult. 


(3) Tbe limitation period of a claim to declare an entry 
incorrect is one year after the date a person became or should 
have become aware of the incorrectness of the entry. If a minor 
became aware that he or she was incorrectly entered in a birth 
registration as the mother or father of a child, the limitation 
period begins to run from the time the minor becomes an adult. 
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(4) Filiation of a child from the mother may be established by a 
court if there is no entry m the birth registration concerning the 
mother or if the court declares the entry concerning the mother 
incorrect. The limitation period specified in subsection (3) of 
this section applies to a claim for establishment of filiation of a 
child fram the mother. 


(5) A person who at his own request or at the joint request of 
himself and the mother is entered in a birth registration as tbe 
father cf a child may not contest the entry if at the time of 
submission of the application he knew that he was not the father 
of the child. 


(6) Neither spouse who consents in writing to artificial 
insemination shall contest the entry concerning the father in a 
birth registration. 


Sec. 45. Rights and duties of child born outside marriage 


A child who descends from parents who are not married to each 
other has the same rights and duties with respect to his or her 
parents and their relatives as a child who descends from parents 
who are married to each other. 


Sec. 46. Given name of child 


(1) A child is given a given name by agreement of the parents 
Giving a given name to a stillborn child is not obligatory. 


(2) In the absence of an agreement between the parents, the 
supervisory guardian shall decide which parent's proposed given 
name shall be given to the child. 


(3) A child shall not be given a given name which is contrary to 
good morals or customs. 


(4) A child may not have more than three given names or one 
given name. 


Sec. 47. Surname of child 


(1) A child is given the surname of the parents. If the parents 
have different surnames, the child is given the surname of the 
father or the mother by agreement of the parents. In the absence 
of an agreement, the supervisory guardian shall decide which 
sumame shall be given to the child. 


(2) A child shall be piven the surname of the mother if the 
mother of the child is not married or if the child bom or 
conceived during a marriage does not descend from the man 
married to the mother and filiation of the child from the father is 
not ascertained or established. 


Sec. 48. Change of surname of child 


(1) The sumame of a child shall not be changed upon 
termination or annulment of a marriage. 

(2) Ifa parent with whom a child resides desires to give his or 
her surname to the child after divorce, annulment of marriage, 
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ascertainment or establishment of filiation of the child frcm the 
father or the death of the other parent, the supervisory guardian 
Shall decide the change of surname of the child based on the 
interests of the child. 


(3) If the mother of a child is not married to the father of the 
child and filiation from the father is not ascertained or 
established, and the mother changes her surname and desires to 
give that name to the child, the supervisory guardian shall 
decide the change of surname of the child based on the interests 
of the child. 


(4) The surname of a child who is at least ten years of age may 
be changed only with the consent of the child. The wishes cf a 
child younger than ten years of age shall also be considerec if 
the development level of the child so permits. 


(5) A supervisory guardian shall, within ten days, send a ccpy 
of a change of name decision to the vital statistics office where 
the birth registration of the child is located. 


Chapter 8. Rights and Duties of Parents 

Sec. 49. Equality of rights and duties of parents 

Parents have equal rights and duties with respect to their 
children. 

Sec. 50. Rights and duties of parents 


(1) Parents have the right and duty to raise a child and to care 
for a child 


(2) A parent is required to protect the rights and interests of hcs 
or her child. A parent is the legal representative of a child. As 
a legal representative, the parent has the mandate of a guardian. 


(3) A parent has the right to demand his or her child back from 
any person who has control of the child without legal basis. The 
parent does not have the right to the return of the child if the 
return of the child is evidently contrary to the interests of the 
child. 


(4) A parent shall not exercise parental rights contrary to -he 
interests of a child. 


Sec. S1. Residence of child in case of parents living apart 


If parents Jive apart, they shall agree with which parent a chilc 
shall reside. In the absence of an agreement, a court shall settle 


the dispute at the request of a parent. 

Sec. 52. Access to child 

(1) A parent living apart from a child has the right of access to 
the child. A parent with whom a child resides shall not hinder 
the other parent's access to the child. 


(2) If parents have not agreed in what manner the parent living 


apart participates in the raising of a child and has access to the 
child, a supervisory guardian or, at the request of a parent, a 
court shall settle the dispute. 


Sec. 53. Removal of child from parent 


(1) At the request of a parent, guardian or supervisory 
guardian, a court may decide to remove a child from one or both 
parents without deprivation of parental rights if it is dangerous 
to leave the child with the parents. 


(2) If leaving a child with a parent threatens the health or life 
of the child, a supervisory guardian may remove the child from 
the parent prior to obtaining a court order. In such case the 
supervisory guardian must file a claim with a court within ten 
days for removal of the child or for deprivation of parental 
rights. 


(3) If upon removal of a child from a parent the child is left 
without parental care, a supervisory guardian shall arrange for 
care of the child. 


(4) If the reasons for removal of a child cease to exist, a court 
may order return of the child at the request of a parent. 


Sec. 54. Deprivation of parental rights 


(1) At the request of a parent, guardian or supervisory 
guardian, a court may deprive a parent of parental rights if the 
parent: 


1) does not fulfil his or her duties in raising or caring for a 
child due to abuse of alcoholic beverages, narcotic or other 
psychotropic substances, or other reason which the court 
does not deem to be persuasive; or 

2) abuses parental rights; or 

3) is cruel to a child; or 

4) has a negative influence on a child in some other manner, 
or 


5) without good reason, has not during one year participated in 
raising a child who resides in a child care institution. 


(2) In hearing a claim for deprivation of parental rights, the 
court shall include a supervisory guardian for the purpose of 
hearing its opinion in the proceeding. 


(3) Upon depriving a parent of parental rights, a court shall 
order removal of a child from the parent. 


(4) If upon depriving a parent of parental rights a child is left 
without parental care, a supervisory guardian shall arrange for 
care of the child. 


(5) A court shall, within ten days after the entry into force of a 
court order depriving a parent of parental rights, send a copy of 
the court order to the vital statistics office where the birth 
registration of the child is located and to the child care 
institution where the child resides. 


Sec. 55. Consequences of deprivation of parental rights 


(1) A person who has been deprived of parental rights loses all 
rights with respect to a child. 


(2) A supervisory guardian may permit a person who has been 
deprived of parental rights to visit with a child if this does not 
have a negative influence on the child. 


(3) Deprivation of parental rights does not release a parent 
from the duty to provide maintenance for a child. 


Sec. 56. Restoration of parental rights 


(1) At the request of a person who has been deprived of 
parental rights, a court may restore parental rights with respect 
to a child if the person has improved his or her conduct, and 
desires and 1s capable of exercising parental rights as required. 


(2) In hearing a matter for restoration of parental rights, the 
court shall include a supervisory guardian for the purpose of 
hearing its opinion in the proceeding. 

(3) Parental rights shall not be restored if a child is adopted. 


(4) A court shall, within ten days after the entry into force of a 
court order restoring parental rights, send a copy of the court 
order to the vital statistics office where the birth registration of 
the child is located and to the child care institution where the 
child resides. 


Sec. 57. Removal of child from step-parent or foster-parent 


On the bases of and pursuant to procedure provided for in Secs. 
53 and 54 of this Act, a court may remove a child from a step- 
parent (Sec. 68 (2)) or a foster-parent (Sec. 68 (3)). 


Sec. 58. Guarantee of interests of child 


In hearing a dispute concerning a child, a supervisory guardian 
or court shall proceed from the interests of the child, considering 
the wishes of a child who is at least ten years of age. The 
wishes of a child younger than ten years of age shall also be 
considered if the development level of the child so permits. 


Sec. 59. Opinion of supervisory guardian 

In hearing a dispute concerning a child, a court shall, if 
necessary, include a supervisory guardian for the purpose of 
hearing its opinion in the proceeding. 

Chapter 9. Duty of Maintenance in Family 

Division 1. Duty of Maintenance of Parents and Children 

Sec. 60. Duty of parent to maintain child 


(1) A parent is required to maintain his or her minor child and 
a child who has become an adult, needs assistance and is 
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incapacitated for work. 


(2) If a child attends basic school, secondary school or 
vocational school and continues to study therein upon becaming 
an adult, a parent is required to maintain the child during his or 
her studies. 


Sec. 61. Support for child 


(1) Ifa parent fails to perform the duty to provide maintenance 
to a child, a court shall, at the request of the other parent, 
guardian or supervisory guardian, order support for the child to 
be paid to the parent who submitted the claim or to the guardian 
or person in whose interests the supervisory guardian submitted 
the claim. 


(2) Support for a child shall be specified as a monthly support 
payment based on the financial situation of each parent and the 
needs of the child. 


(3) Upen a change in the financial situation of a parent or the 
needs of a child, a court may change the amount of support at 
the request of an interested person. 


(4) The monthly support payment for one child shall not be less 
than one-quarter of the minimum monthly salary rate established 
by the Government of the Republic. 


(5) A court may reduce the amount of support to less than the 
amount specified 1n subsection (4) of this section if a parent has 
another child who would be less financially secure than the child 


(6) A court may refuse to order support or may reduce the 
amount thereof to less than the amount specified in subsection 
(4) of this section or terminate payment of support if: 


1) a parent ordered to pay support is incapacitated for work, or 

2) achild has sufficient income, or 

3) other good reasons as established by the court become 
evident. 


(7) If the circumstances specified in subsections (5) and (6) of 
this section cease to exist, a court may order support or an 
increase of support at the request of an entitled person. 


(8) A court may, with good reason, release a man from whom 
filiation of a child has been established by a court (Sec. 42) from 
the duty to maintain the child. 


(9) If a child resides with each parent, a court shall order 
support for a child from the parent who has the better financial 
situation. 


Sec. 62. Support for child in child care institution 


If a parent fails to perform the duty to provide maintenance to a 
child in a child care institution, a court shall, at the request of 
the child care mstitution or a supervisory guardian, order 
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support from the parent for the child to be paid to the child zare 
institution where the child resides. 


Sec. 63. Support for child who has become an adult 


(1) A court shall order support from a parent for an sdult 
specified in Sec. 60 of this Act at the request of the adult based 
on the provisions of Sec. 61 of this Act. 


(2) If after ordering support from a parent for an adult the 
financial situation of the adult or the parent changes, & court 
may, at the request of either, change the amount of suppo:t or 
texminate payment of support on the bases provided for m Sec. 
61 of this Act. 


Sec. 64. Duty of child who has become am adult to mzirtain 
parent 


(1) A child who has become an adult is required to maintain 
his or her parent who needs assistance and is incapacitated for 
work. 


(2) If a child who has become an adult does not perform the 
duty specified in subsection (1) of this section, a court shail, at 
the request of the parent, order support from the child to the 
parent as a monthly support payment based on the financial 
situation of the child who has become an adult and of the perent, 
and on the needs of the parent. 


(3) In ordering support, a court shall consider all children of a 
parent who have become adults regardless of whether the parent 
submits a claim for support against some or all of the children. 


(4) A court may refuse to order support from a person specified 
in subsection (1) of this section if the parent evaded 
performance of parental duties. 


(5) A child who has become an adult is released from the duty 
to provide maintenance for a parent if the parent is deprived of 
parental rights. 
(6) Ifthe financial situation of a child who has become &n adult 
or of a parent changes after the ordering of support from the 
child who has become an adult to the parent who needs 
assistance and is incapacitated for work, a court may, et the 
request of either, change the amount of support or terminate 
payment of support. Payment of support may also be terminated 
if the basis provided for in subsection (1) of this section ceases 
to exist. 
Division 2. Duty of Maintenance of Other Family Members 
Sec. 65. Duty of grandparent to maintain grandchild 
whose financial situation so permits are required 
to maintain their minor grandchild or their adult grandctild who 
needs assistance and is incapacitated for work if the grandchild 
does not have parents, a spouse or a child who has become an 


adult or if it is not possible to obtain maintenance from these 
persons. 


Sec. 66. Duty of grandchild to maintain grandparent 


An adult grandchild whose financial situation so permits is 
required to maintain his or her grandparent who needs 
assistance and is incapacitated for work if the grandparent does 
not have a spouse or a child who has become an adult or if it ig 
not possible to obtain maintenance from these persons. 


Sec. 67. Duty of maintenance of brother and sister 


An adult brother or sister whose financial situation so permits 1s 
required to maintain his or her minor brothers and sisters if they 
do not have parents or grandparents or if it is not possible to 
obtain maintenance from these persons. 


Sec. 68. Maintenance of step-parent and foster-parent 


(1) An adult step child or foster-child is required to maintain a 
step-parent or foster-parent who needs assistance and is 
incapacitated for work and who has raised and maintained him 
or her for at least ten years, if the step-parent or foster-parent 
does not have an adult child or spouse with capacity for work or 
if it is not possible to obtain maintenance from these persons. 


(2) A step-parent is a person married to a parent of a child, 
who is not a parent of the child. 


(3) A foster-parent is a person who actually raises a child but is 
not a parent or step-parent of the child. 


Sec. 69. Support for other family members 


(1) If a person specified in Secs. 65-68 of this Act fails to 
perform the duty to provide maintenance for snother family 
member a court shall, at the request of the family member, order 
support from the person as a monthly support payment based on 
the fmancial situation of each and the need for assistance. 


(2) If after ordering support the financial situation of the payer 
or recipient of the support changes or the recipient's need for 
assistance changes, a court may, at the request of either, change 
the amount of support or terminate payment of support. 


Division 3. Support Order 
Sec. 70. Procedure for support order 


If a person fails to perform the duty to provide maintenance, a 
court shall order support as of the filing of a claim for support. 


Sec. 71. Release from payment of arrears 


At the request of a person paying support, a court may partially 
or fully release the person from payment of the arrears of 
support ordered by the court if the arrears arose due to illness of 
the person or upon other persuasive circumstances as established 


A 


De el sh lama lca 
permit payment of the arrears. 


Sec. 72. Disallowance of set-off and reclaim 


(1) Support may not be used to set off a counterclaim of a 
debtor. 


(2) Support paid may not be reclaimed except m the case 
where a court decision based on false information or forged 
documents presented by the plaintiff 1s recalled. 


Chapter 10. Adoption 
Sec. 73. Content of adoption 


(1) The rights and duties between parent and child are created 
between an adoptive parent and an adopted child by adoption. 


(2) Adoption is for an unspecified term and cannot be 
conditional. 


Sec. 74. Child being adopted 
(1) A child may be adopted only in the interests of the child. 
(2) An adult shall not be adopted. 


Sec. 75. Adoptive parent 


(1) A person at least twenty-five years of age who is capable of 
raising the adoptive child, caring for the child and maintaining 
the child may be an adoptive parent. A court may also permit a 
younger adult to be an adoptive parent. 


(2) The following shall not be adoptive parents: 


1) a person who has been deprived of parental rights or from 
whom a child has been removed without deprivation of 
parental rights, 

2) a person who has been relieved of the duty of guardian due 
to madequate performance of duties; 

3) a person who has been declared to be without active legal 
capacity or whose active legal capacity has been restricted. 


(3) The same child may be adopted only by persons who are 
married to each other. 


Sec. 76. Decision on adoption 


(1) A court decides an adoption on the basis of the application 
of a person wishing to adopt. In deciding an adoption, the court 
shall include a supervisory guardian in the proceeding for the 
purpose of hearing its opinion. 

(2) A supervisory guardian shall, at the request of a court, 


collect and prepare the information necessary for deciding an 
adoption. 
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Sec. 77. Confidentiality of adoption 


(1) A person who knows about an adoption shall maintain the 
confidentiality of the adoption. 


(2) A person who violates the duty to maintain the 
confidentiality of adoption shall be held liable pursuant to law. 


(3) The procedure for disclosure of adoption information shall 
be established by legislation. 


Sec. 78. Consent of parents 


(1) A child may be adopted with the written consent of the 
parents. A parent may give consent for adoption to a 
supervisory guardian even if the adoptive parent is not 
identified. 


(2) Parents may withdraw consent given for adoption until the 
adoption decision is made. 


(3) A child may be adopted without the consent of the parents 
if they have been deprived of parental rights or if they have been 
declared to be without active legal capacity or to be missing. 


Sec. 79. Consent of child 


(1) A child who is at least ten years of age may be adopted 
with his or her consent. The wishes of a child younger than ten 
years of age shall also be considered if the development level of 
the child so permits. 

(2) A child who is at least seven years of age may be adopted 
without his or her consent if the child lived in the family of the 
adoptive parent before the adoption and does not know that the 
adoptive parent is not his or her parent. 


Sec. 80. Consent of spouse of adoptive parent 


(1) A married person may adopt only with the written consent 
of his or her spouse. 


(2) Adoption may be effected without consent of the other 
spouse if the conjugal relations of the spouses have terminated 
and they live apart, or if the other spouse has been declared to 
be without active legal capacity or to be missing. 


Sec. 81. Consent of guardian 


A child under guardianship may be adopted only with the 
written consent of the guardian. 


Sec. 82. Adoption by person not residing in Estonia 
A person who does not reside in Estonia may adopt an Estonian 


citizen residing in Estonia only with the consent of the Minister 
of Social Affairs. 


606 Appendix — 310 - Estonia 


Sec. 83. Adoption order 


(1) A child shall be deemed to be adopted as of the date of 
entry into force of the adoption court order. 


(2) Upon issue of an adoption order, a court shall decide the 
change of the given name and surname of the adoptive child 
(Sec. 85). 


(3) A court shall, within one month after entry into force of an 
adoption court order, send a copy of the court order to the vital 
statistics office where the birth registration of the child is 
located. 

Sec. 84. Entry of adoptive parent in birth registration 


The adoptive parent shall be entered as a parent in the birth 
registration of an adoptive child. 
Sec. 85. Given name and surname of adoptive child 


(1) At the request of an adoptive parent, a child is given the 
surname of the adoptive parent and the given name of the child 


may be changed. 


(2) The given name and surname of an adopted child who is at - 


least ten years of age may be changed with his or her consent. 
The wishes of a child younger than ten years of age shall also be 
considered if the development level of the child so permits. 


Sec. 86. Legal consequences of adoption 


(1) An adopted child and bis or her descendants shall be 
deemed to be equal with respect to his or her adoptive parents 
and their relatives, and the adoptive parents and their relatives 
shall be deemed to be equal with respect to the adopted child 
and his or her descendants with regard to personel and 
proprietary rights and obligations. 


(2) An adopted child loses personal and proprietary rigtts and 
is released from duties with respect to his or her pareat and 
relatives of the parent. 


(3) A parent loses personal and proprietary rights and is 
released from duties with respect to his or her child who is 
adopted and with respect to descendants of the adopted ch-ld. 


(4) Ifa child is adopted by a man and the child has a mother 
who remains the mother of the child, or if a child is adopted by a 
woman and the child has a father who remains the father of the 
child, the rights and duties between the child and such parent 
and the relatives of the parent are preserved. 


Sec. 87. Declaration of invalidity of adoption and 
deprivation of parental rights 


(1) A court may declare an adoption invalid only if it becomes 
evident that the conditions provided for in Secs. 74-76 and 78- 
82 of this Act have been violated or if the adoption was 
ostensible. 


(2) A court may deprive an adoptive parent of parental rights 
on the bases provided for in Sec. 54 of this Act or remove a 
child from an adoptive parent without deprivation of parental 
rights on the bases provided for in Sec. 53 of this Act. 


(3) In declaring an adoption invalid, deprivation of parental 
rights of an adoptive parent or removal of a child from an 
adoptive parent without deprivation of parental rights, a court 
shall include a supervisory guardian m the proceeding for the 
purpose of hearing its opinion. 


Sec. 88. Persons contesting adoption 


(1) A person whose rights are violated by an adoption, or a 
supervisory guardian, may demand that an adoption be declared 
invalid. 


(2) If an adoption was effected without consent of a parent or 
supervisory guardian as prescribed by law, only the person 
without whose consent the adoption was effected may, on this 
basis, demand that the adoption be declared invalid. 


(3) Deprivation of an adoptive parent of parental rights or 
removal of a child without deprivation of parental rights may be 
demanded by the parent of the child who retains parental right 
aa the other adoptive parent or a supervisory 


Sec. 89. Declaration of invalidity of adoption of adopted 
child who has become an adult 


The adoption of an adopted child who has become an adult may 
be declared invalid on the bases provided for in Sec. 87 of this 
Act, only at the request of the adopted child and on the candition 
that his or her parents and adoptive parents agree with the 
declaration of invalidity of the adoption. 


Sec. 90. Consequences of declaration of invalidity of 
adoption 


(1) An adoption declared mvalid is mvalid from inception. 


(2) In declaring an adoption invalid, the personal and 
proprietary rights and duties specified in subsections Sec. 86 (2) 
and (3) of this Act shall be deemed to be not extinguished. 


(3) A court shall, within ten days after the entry into force of a 
court order declaring an adoption invalid, send a copy of the 
court order to the vital statistics office where the birth 
registration of the child is located. 


Sec. 91. Consequences of deprivation of parental rights of 
adoptive parent 


(1) An adoptive parent who is deprived of parental rights loses 
all rights with respect to a child. Depriving an adoptive parent 
of parental rights does not release the parent from the duty to 
provide maintenance for a child except in the case where the 
parental rights and duties between the child and the parent are 
restored.. 


(2) Upon depriving an adoptive parent of parental rights, a 
child shall be removed from the adoptive parent. 


(3) In depriving an adoptive parent of parental rights, a court 
shall, at the request of a parent and considering the wishes of a 
child who is at least ten years of age, decide whether to restore 
whether to give the child to the parent to raise. The wishes of a 
child younger than ten years of age shall also be considered if 
the development level of the child so permits. 


(4) If parental rights are not restored, a supervisory guardian 
shall arrange for care of the child. 


(5) In depriving an adoptive parent of parental rights, a court 
shall, considering the wishes of a child who is at least ten years 
of age, decide whether to restore the given name and surname of 
the child. The wishes of a child younger than ten years of age 
shall also be considered if the development level of the child so 
permits. 

(6) A court shall, within ten days after entry into force of the 
court order depriving an adoptive parent of parental rights, send 
a copy of the court order to the vital statistics office where the 
birth registration of the child is located. 


(7) Once deprived, parental rights of an adoptive parent shall 
not be restored. 


Part OL Guardianship and Curatorship 
Chapter 11. Guardianship 
Sec. 92. Content of guardianship 


(1) Guardianship is established for the purpose of raising a 
child and for protection of his or her personal and proprietary 
rights and interests. 


(2) Guardianship is established for a child whose parents are 
deceased, declared to be missing or without active legal 
capacity, or are deprived of parental rights. 


(3) Guardianship may also be established for a child who for 
other reasons is left without parental care. 


(4) Guardianship is also established for the protection of 
proprietary and personal rights and interests of a person who is 
declared to be without active legal capacity or whose active legal 
capacity is restricted. 


(5) The spouse, relatives and relatives by marriage of a person 
in need of guardianship, judges, police officers, heads of health 
care institutions, officials of vital statistics offices, prosecutors 
and any other officials who have information concerning a 
person in need of guardianship are required to notify the 
supervisory guardian according to the residence of the person in 
need of guardianship. 
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Part IV. Vital Statistics Registrations 
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Chapter 14. Types of Vital Statistics Registrations 
Division 1. Birth Registration 


Sec. 114. Birth registration 


(1) Births are registered at the vital statistics office of the 
residence of a parent. The birth of a foundling is registered at 
the vital statistics office of the location of fhe supervisory 
guardian of the place the child is found. 


(2) A birth is registered on the basis of an application of a 
parent. If the parent is deceased or unable to submit an 
application, the application shall be submitted by a relative of 
the parent, the head of the health care mstitution where the child 
was born, or another person. 


(3) A birth shall be registered within one month after the date 
of birth of the child; the birth of a foundling shall be registered 
within three days after the date of finding the child; and the 
birth of a stillborn child shall be registered within three days 
after the date of stillbirth. 


(4) No entry concerning the parents is made in the birth 
registration of a foundling. A supervisory guardian shall decide 
the given name and surname of a foundling. 
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Division 3. Marriage Registration 

Sec. 116. Marriage registration 

Marriages are registered by the vital statistics office where the 
marriage is contracted. 

Sec. 117. Application for marriage 


(1) Prospective spouses shall submit a written application for 
marriage to a vital statistics office in person. 


(2) Prospective spouses certify with their signatures on the 
application for marriage that they desire to marry and that there 
are no circumstances which hinder contraction of marriage and 
that they are aware of one another's state of health. 

(3) A person who was previously married shall submit a 


document certifymg termination of the marriage or annulment of 
the marriage. 
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Sec. 118. Application concerning circumstances hindering 
marriage 


If a vital statistics office is notified of a circumstance hindering a 
contraction of marriage prior to the contraction of marriage, the 
contraction of marriage is postponed for up to one month for 
verification of the application. 


»*5 


ARGENTINA. Law No. 24417 of 28 December 1994. (Beletin 
Oficial de la Repüblica Argentina, 3 January 1995, as 

in Anales de Legislación Argentina, Vol. 55-A, 
1995, pp. 9-10.) 


Article 1. Any person who suffers injuries or physical or 
mental mistreatment at the hands of a member of the fzmily 
group may make a complaint in verbal or written form about 
these acts to a judge with competence in family matters and 
request appropriate preventive measures. For the purposes of 
this law, the family group shall be understood as a group arising 
from marriage or de facto unions. 


Article 2. When the injured parties are minor, incompetent, 
elderly, or incapacitated, the acts are to be reported by their 
legal representatives and/or the Public Attorney. Public or 
private social or educational services, health professionals, and 
any person who, by reason of his or her work, is a public official 
are also obligated to make a complaint The miner or 
incompetent person may directly make the Public Attorney 
aware of the acts. 


Article 3. The judge shall require a diagnostic analysis of 
family interactions to be carried out by experts of verious 
disciplines to determine the physical and mental inuries 
suffered by the victim, the situation of danger, and the social 
environment of the family. The parties may request other 
technical reports. 


Article 4. Upon gaining an understanding of the acts that gave 
rise to the complaint, the judge may adopt the follewing 
preventive measures: 


a) Ordering the exclusion of the perpetrator from the hcusing 
inhabited by the family group; 


b) Prohibiting the perpetrator’s access to the domicile of the 
injured party, as well as to places of work or study, 


c) Ordering the return to the domicile of a person othe- than 
the perpetrator who had to leave for reasons of personal safety 
and who so requests; 


d) Making provisional orders with respect to the suppo-t and 
custody of, and the right to communicate with, children. 


The judge shall establish the duration of the measures otdered, 
in accordance with the background of the case. 


Article S. Within forty-eight hours of the adoption of preven- 
tive measures, the judge shall call the parties and the Public 
Attomey to a mediation session, urging the parties and the 
family group to attend educational and therapeutic programmes, 
taking into account the information referred to in Article 3. 


Article 6. Regulations to this Law shall make provision for 
measures designed to offer the accused person and the family 
group free medical and psychological assistance. 


Article 7. The National Council for Minors and Families shall 
be allowed to participate in complaints that are presented, in 
order to deal with the coordination of public and private services 
to prevent and, when necessary, eliminate the causes of 
mistreatment, abuse, and every kind of violence within the 
family. 


For the same purpose, the judge may summon public 
organizations and non-governmental entities dedicated to the 
prevention of violence and to assisting victims. 


Article 8. The following shall be incorporated as the second 
paragraph of Article 310 of the Code of Penal Procedure Code of 
the Nation (Law No. 23.984); 


“In proceedings with respect to one of the offences provided for 
in Book 2, Titles I, IL III, V, and VI, and Title V, Chapter I of 
the Penal Code that is committed withm a cohabiting family 
group, even if arising from a de facto union, when the 
circumstances of the case create a basic presumption that the 
offenses might be repeated, the judge may order as a preventive 
measure the exclusion of the accused from the home. If the 
accused has family assistance responsibilities and the exclusion 
might endanger the subsistence of the persons who are 
supported, a advisor for minors shall intervene in order to 
promote the appropriate actions. 


Article 9. The provinces are invited to issue the same kind of 
rules as those provided for here. 


AUSTRALIA. SOUTH AUSTRALIA. Domestic Violence 
Act 1994 (Act No. 22 of 1994), 26 May 1994. (Acts of the 
Parliament of South Australia, 1994, pp. 224-235.) 
Interpretation 

3. In this Act, unless the contrary intention appears — 

*child" means a person who has not attained 18 years of age; 
*Court" means the Magistrates Court of South Australia; 


“defendant” means a person against whom a domestic violence 
restraining order is sought or made; 


*domestic violence restraining order" means an order under 
section 4 and includes a firearms order that is supplementary to 
that order, 


“firearms order” means an order under section 10 
supplementary to an order under section 4; 


“foreign domestic violence restraining order” means an order 
made under a law of another State or a Territory of the 
Commonwealth or New Zealand declared by regulation to be a 


law corresponding to this Act, 


“member of the defendant’s family”, or “family member” in 
relation to a defendant, means — 


(a) a spouse or former spouse of the defendant; 

(b) achild of whom a spouse or former spouse of the defendant 
has custody as a parent or ian; 

(c a child who normally or regularly resides with a spouse or 
former spouse of the defendant; 


"Principal Registrar" means the Principal Registrar of the 
Court; 


“rales” means the rules of the Court, 


“spouse” of a defendant includes a person of the opposite sex 
who is cohabiting with the defendant as the husband or wife de 
facto of the defendant; 


“telephone” includes any telecommunication device. 
Grounds for making domestic violence restraining orders 


4. (1) Ona complaint under this Act, the Court may make a 
domestic violence restraining order against the defendant if — 


(a) there 1s a reasonable apprehension that the defendant may, 
unless restrained, commit domestic violence; and 

(b) the court is satisfied that the making of the order is 
appropriate in the circumstances. 


(2) For the purposes of this Act, a defendant commits domestic 
violence — 


(a) ifthe defendant causes personal injury to a member of the 
defendant's family, or 

(b) if the defendant causes damage to property of a member of 
the defendant's family, or 

(c) ifontwo or more separate occasions — 


(i) the defendant follows a family member, or 

(ii) the defendant loiters outside the place of residence of a 
family member or some other place frequented by a family 
member; or 

(iii) the defendant enters or interferes with property occupied 
by, or in the possession of, a family member, or 


(iv) the defendant gives offensive material to a family member 
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or leaves offensive material where it will be found by, 
given to or brought to the attention of a family member, or 


(v) the defendant keeps a family member under surveillance; or 
(vi) the defendant engages in other conduct, 


so as to reasonably arouse a family member's apprehension or 
fear. 


Terms of domestic violence restraining orders 
5. (1) A domestic violence restraining order — 


(a) may impose such restraints on the defendant as are 
necessarv or desirable to prevent the defendant acting in the 
apprehended manner; and 


(b) may apply for the benefit of — 


(i) the member of the defendant's family who made the 
complaint or on whose behalf the complaint was made; or 
(ii) any other family member specified in the order. 


(2) Without limiting the effect of subsection (1), a domestic 
violence restraining order may — 


(a) prohibit the defendant from being on premises at which a 
family member resides or works, 

(b) prohibit the defendant from being on specified premises 
frequented by a family member, 

(c) prohibit the defendant from being in a specified locality, 

(d) prohibit the defendant from approaching within a specified 
distance of a family member, 

(e) prohibit the defendant from contacting, harassing, 
threatening or intimidating a family member, or any other 
person at a place where a family member resides or works, 

() prohibit the defendant from damaging property of a family 
member, 

(g) prohibit the defendant fram taking possession of specified 
personal property reasonably needed by a family member, 

(h) prohibit the defendant from causing or allowing another 
person to engage in the conduct referred to in any of 
paragraphs (e) to (g); 

(i) direct the defendant to return specified personal property to 
a family member or to allow a family member to recover or 
have access to or make use of specified personal property, 

@) specify conditions subject to which the defendant may — 


(i) be on specified premises or in a specified locality, or 
(ii) approach or contact a family member, or any other person 
at a place where a family member resides or works. 


(3) A domestic violence restraining order may be made against 
the defendant in relation to premises or property despite the fact 
that the defendant has a legal or equitable interest in the 
premises or property. 
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Factors to be considered by Court 


6. (1) In considermg whether or not to make a domestic 
violence restraining order and in considering the terms of a 
domestic violence restraining order, the Court must have regard 
to the following: 


(a) the need to ensure that family members are protected from 
domestic violence; 

(b) the welfare of any children affected, or likely to be affected, 
by the defendant's conduct, 

(c) the accommodation needs of family members and. any 
children of the defendant; 

(d) hardship that may be caused to the defendant or tc any 
other person as a result of the making of the order, 

(e) if considering whether to direct the defendant to retum 
property to a family member or to allow a family memter to 
recover or have access to or make use of property — the 
income, assets and liabilities of the defendant and the 
family member, 

g) any other legal proceedings between the defendant and a 
family member; 

(g) any other matter that, in the circumstances of the case, the 
court considers relevant. 


(2) The Court must consider the factors set aut in subsection 
(1)(a) and (b) as being of primary importance. 


Complaints 
7. Acomplaint may be made — 


(a) by a member of the police force; or 

(b) by a person against whom, or against whose property the 
behaviour that forms the subject matter of the compiaint 
has been, or may be, directed. 


Complaints by telephone 


8. (1) Acomplaint may be made and dealt with by telephone 
as follows: 


(a) the complamant must be — 


(i) a member of the police force who establishes his or her 
identity and official position in a manner acceptable tc the 
Court, or 

(ii) a person introduced by a member of the police force who 
establishes his or her identity and official position in a 
manner acceptable to the Court; 


(b) the Court must satisfy itself (as far as practicable) tha- the 
complaint is genuine, and that the case is of sufficient urgency to 
justify making a domestic violence restraining order without 
requiring the personal attendance of the complainant, by the oral 
questioning of the complainant and any other available 
witnesses by telephone; 


(c) if the Court is then satisfied that it is appropriate to make a 
domestic violence restraining order, the member of the police 
force who made the complaint or introduced the complainant — 


(i) must make out, in accordance with directions com- 
municated by the Court by telephone, a document in the 
form required by the rules comprising — 


(A) the terms of the Court's order, and 

(B) a summons requiring the defendant to appear before the 
Court at a specified time and place to show cause why the 
order should not be confirmed, 


(ii) must return a copy of the completed document, or send it by 
facsimile, to the Court; 


(d) ifthe Court is not satisfied that it is an appropriate case for 
making a domestic violence restraining order without requiring 
the personal attendance of the complainant, the court may 
adjourn the hearing of the complaint to a time and place fixed by 
the Court and inform the complainant of the time and place so 
fixed. 


(2) A tape recording must be made of any oral proceedings 
conducted by telephone under this section. 


(3) The date fixed in the first instance for the hearing to which 
a defendant is summoned under subsection (1)(c) must be within 
7 days after the date of the domestic violence restraining order 
but, if it then appears — 


(a) that the summons has not yet been served; or 
(b) that there is some other adequate reason to defer the date of 
the hearing, 


the Court may, without requiring the attendance of amy party, 
adjoum the hearing to a later date. 


(4) Successive adjournments may be granted under subsection 
(3) but no such adjournment may be for more than 7 days unless 
the Court is satisfied that there 1s adequate reason for a longer 
adjournment. 


(5) A domestic violence restraining order issued on a complaint 
made by telephone without requiring the personal attendance of 
the defendant — 


(a) continues in force until the conclusion of the hearing to 
which the defendant is summoned or, if the hearing is 
adjourned, until the conclusion of the adjourned hearing, 
but 

(b) will not be effective after the conclusion of the hearing to 

which the defendant is summoned unless — 


(i) the defendant does not appear at that hearing in obedience 
to the summons, or 

(ii) the Court, having considered any evidence given by or on 
behalf of the defendant, confirms the order. 


(6) If a hearing is adjourned under this section, the Court need 
not be constituted at the adjourned hearing of the same judicial 
officer as ordered the adjournment. 


(T) Ifa member of the police force has reason to believe that a 
complaint is being, or is about to be, made against a person by 
telephone, the member may — 


(a) require the person to remain at a particular place while the 
complaint is made and dealt with so that any order or 
summons made or issued on the complaint may be served 
on the person; and 

(b) if a person refuses or fails to comply with the requirement 
or the member has reasonable grounds to believe that the 
requirement will not be complied with, arrest and detain 
the person in custody (without warrant) for — 


(i) solong as may be necessary for the complaint to be made 
and dealt with and any order or summons made or issued to 
be served on the person; or 


(ii) two hours, 
whichever is the lesser. 


Issue of domestic violence restraining order in absence of 
defendant 


9. (1) A domestic violence restraining order may be made in 
the absence of the defendant if the defendant was required by 
summons or conditions of bail to appear at the hearing of the 
complaint and failed to appear in obedience to the summons. 


(2) A domestic violence restraining order may be made in the 
absence of the defendant and despite the fact that the defendant 
was not summoned to appear at the hearing of the complaint, but 
in that case — 


(a) the Court must summon the defendant to appear before the 
Court to show cause why the order should not be 
confirmed; and 

(b) the order is not effective after the conclusion of the hearmg 
to which the defendant is summoned unless — 


(1) the defendant does not appear at that hearing in obedience 
to the summons, or 

(ii) the Court, having considered the evidence of the defendant 
and any other evidence adduced by the defendant, confirms 
the order. 


(3) The Court may make an order under subsection (2) on the 
basis of evidence received in the form of an affidavit but, in that 
case — 


(a) the deponent must, if the defendant so requires, appear 
personally at the proceedings for confirmation of the order 
to give oral evidence of the matters referred to in the 
affidavit; and 

(b) ifthe deponent does not appear personally to give evidence 
in pursuance of such a requirement, the Court may not rely 
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on the evidence contained in the affidavit for the purpose of 
confirming the order. 


(4) The date fixed in the first instance for the hearing to which 
a defendant is summoned under subsection (2) must be within 7 
days after the date of the order but, if it then appears — 


(a) that the summons has not yet been served; or 
(b) that there is some other adequate reason to defer the date of 
the hearing, 


the Court may, without requiring the attendance of any party, 
adjourn the hearing to a later date. 


(5) Successive adjournments may be granted under subsection 
(4) but no such adjournment may be for more than 7 days unless 
the Court is satisfied that there is adequate reason for a longer 
adjournment. 


(6) If the hearing is adjourned under subsection (4) or (5), the 
domestic violence restraming order continues in force until the 
conclusion of the adjourned hearing. 


Firearms orders 


10. (1) Subject to subsection (2), when the Court makes a 
domestic violence restraining order, it must also make the 
following supplementary orders: 


(a) if the defendant has possession of a firearm — 


(i) an order that the firearm be confiscated, and disposed of or 
dealt with as directed by the Court, and 

(ii) if the circumstances of the case so require — an order 
authorising a member of the police force to enter any 
premises in which such a firearm is suspected to be, and 
search for and take possession of any such firearm; and 


(b) ifthe defendant has a licence or permit to be in possession 
of a firearm — an order that the licence or permit be 
cancelled and delivered up to the Registrar of Firearms, and 

(c) an order that the defendant be disqualified from holding or 
obtaining a licence or permit to be in possession of a 
firearm. 


2. If the domestic violence restraining order is subject to 
confirmation — 


(a) an order for confiscation of a firearm must provide for the 
return of any confiscated firearm to the defendant if the 
domestic violence restraining order is not confirmed; and 

(b) if the defendant has a licence or permit to be in possession 
of a firearm — an order will be made in the first instance for 
the suspension of the licence or permit until the court 
determines whether to confirm the domestic violence 
restraining order, but if the domestic violence restraining 
order is confirmed, an order must then be made for the 
cancellation of the licence or permit and its delivery up to 
the Registrar of Firearms; and 
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(c) an order disqualifying the defendant from holdirg or 
obtaining a licence or permit to be in possession of a 
firearm will lapse if the domestic violence restraining arder 
18 not confirmed. 


Service 


11. A domestic violence restraining order must be served on 
the defendant personally and is not binding on the defemdant 
until it has been so served 


Variation or revocation of domestic violence restraining 
order 


12 (1) The court may vary or revoke a domestic violence 
restraining order on application — 


(a) by a member of the police force; or 
(b) bya person for whose benefit the order was made; or 
(c) bythe defendant. 


(2) A firearms order cannot be revoked unless the cout is 
satisfied — 


(a) that the domestic violence restraining order shoulc be 
revoked in its entirety; or 
(b) that the defendant has never been guilty of violen- or 
conduct and needs to have a firearm for 
purposes related to earning a livelihood. 


(3) the court must, before varying or revoking a domestic 
violence restraining order, allow all parties a reasonable 
opportunity to be heard on the matter. 


Notification of making, etc., of domestic violence restrairing 
orders 


13. (1) Where a domestic violence restraining order is made, 
the Principal Registrar must forward a copy of the order to the 
Commissioner of Police and, if the complainant is not a member 
of the police force, the complainant. 


(2) Where a domestic violence restraining order is varied or 


revoked, the Principal Registrar must notify the Commissicner 
of Police, and where the complainant is not a member of the 
police force, the complainant, of the variation or revocation. 


Registration of foreign domestic violence restraining orde-s 


14. (1) The Principal Registrar may, subject to the rues, 
p nmm IEIUNIA 


(2) Subject to subsection (3), a registered foreign domestic 
violence restraining order has the same effect, and may be 
enforced m the same way, as a domestic violence restrainng 
order made under this Act. 


(3) The Court may — 


(a) give such directions; and 
(b) make such adaptations or modifications to the order (as it 
applies in this State), 


as the court considers necessary or desirable for the effective 
operation of the order in this State. 


(4) The Court may — 


(a) vary a registered foreign domestic violence restraining 
order as it applies in this State; or 

(b) cancel the registration of a registered foreign domestic 
violence restraining order, at any time on application — 

(c) by a member of the police force; or 

(d) by a person for whose benefit the order was made; or 

(e) bythe person against whom the order was made. 


(5) Ifa foreign domestic violence restraining order is registered 
under this section, the Principal Registrar must forward a copy 
of the order to the Commissioner of Police. 


(6) If the Court varies a registered foreign domestic violence 
restraining order as it applies in this State, or cancels the 


registration of the order, the Principal Registrar must notify the 
Commissioner of Police of the variation or cancellation. 


Offence to contravene or fail to comply with domestic 
violence restraining order 


15. (1) A person who contravenes or fails to comply with a 


domestic violence restraining order or a registered foreign 
domestic violence restraining order is guilty of an offence. 


Penalty: Division 5 imprisonment. 


(2) If a member of the police force has reason to suspect that a 
person has committed an offence against subsection (1) the 
member may, without warrant, arrest and detain that person. 


(3) A person arrested and detained under subsection (2) must 
be brought before the Court as soon as practicable, and in any 
event, not more than 24 hours after arrest, to be dealt with for 
the offence. 


(4) In calculating the time that has elapsed since arrest for the 
purposes of subsection (3) no period falling on a Saturday, 
Sunday or public holiday will be counted. 

Complaints or applications by or on behalf of child 


16. A complaint or application that could otherwise be made by 
a person under this Act may, if the person is a child, be made — 


(a) by the child with the leave of the Court, if the child has 
attained the age of 14 years; or 
(b) on behalf of the child — 


(i) by a parent or guardian of the child; or 


(ii) by a person with whom the child normally or regularly 
resides. 


Burden of proof 


17. In proceedings under this Act other than for an offence, the 
Court is to decide questions of fact on the balance of 


probabilities. 
Priority of domestic violence restraining orders proceedings 


18. The court must, as far as practicable, deal with proceedings 
for domestic violence restraining orders as a matter of priority. 


Relation to Summary Procedure Act 


19. (1) Subject to this Act and the rules, the Summary 
Procedure Act 1921 applies to a complaint and proceedings 
under this Act. 


(2) A complaint made under this Act that should have been 
made under Division 7 Part 4 of the Summary Procedure Act 
1921 may be dealt with as if it had been made under that 
Division. 


CHILE. Law No. 19325 of 19 August 1994 establishing rules 
on proceedings and sanctions relating to acts of intrafamily 
violence. (Diario Oficial, No. 34951, 27 August 1994, as 
reproduced in Leyes, No. 140, 1994, pp. 242-249.) 


Title L Intrafamily Violence 


Article 1. An act of interfamily violence will be understood to 
be any mistreatment that affects the physical or psychic health of 
à person who, even if an adult, stands in relationship to him or 
her as ascendant, spouse, or partner or, if a minor or disabled, 
Stands in relationship as descendant, adoptee, ward, ar indirect 
blood relation up to and including the fourth degree, or who is 
under the care of or is dependant on any of the members of the 
family group that lives under the same roof. 


Whoever commits these acts, even if he or she is not living with 
the family group, will be penalized in the manner set forth in 
Article 4 of this Law. The offenses referred to in Article 494(4) 
and (5) of the Penal Code are included in these acts and shall be 
governed by the provisions of this Law if they are characterized 
by any of the elements set forth in the previous paragraph. 


Title II. Jurisdiction and Proceedings 


Article 2. Disputes that arise from acts of mtrafamily violence 
shall be heard by a judge (Jwez Letrado) within whose 
jurisdiction is located the home in which the concerned party 
lives. 


Article 3. The respective proceedings shall be governed by 
rules that are established below and, if not so established, by 
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rules common to all proceedings that are contained in the First 
Book of the Code of Civil Procedure: 


a) The action shall be initiated by an oral or written 
accusation or a petition, which may be formulated or alleged by 
the concerned party, his ascendants, descendants, custodians 
(guardadores), guardians (tutores y curadores), or any other 
person who has direct knowledge of the acts that are the subject 
of the accusation or petition, as the case may be. Similarly, 
police officers or police investigators are obligated to receive 
accusations that are presented to them and to bring them 
immediately to the knowledge a competent judge. The 
provisions of Article 83 and 86 of the Code of Penal Procedure 
shall be applicable; 


b) The accusation or petition should contain a detailed 
narration of the acts on which it is based, the reasons why these 
acts affect the physical or psychic health of the concerned 

ies, the name and identification of the perpetrator or 
perpetrators of such acts, and, as far as possible, indication of 
the person or persons who make up the concerned nuclear 
family. 


In every accusation made before a police officer or police 

investigator in which the identity of the perpetrator or 

perpetrators is not determined or specified, the department that 

has received the accusation is, of it own accord, to take the 

necessary steps to ascertain such identity, which should be noted 

in the same report that is sent to the tribunal after copying the 
s i 


c) In these actions, the persons shall be able to act and appear 
personally, without the need for legal representation and an 
attorney's advice, unless the judge expressly orders it; this is to 
be done in all cases m which one of the parties relies on the 
counselling of an attorney. In this event, legal representation is 
to be assumed by the appropriate Legal Assistance Group, 
poverty shall be no obstacle. 


In the case of minors or the disabled, the lawyer or attorney who 


represents them shall be their guardian ad litem by operation of 
law 


d) After having received the accusation or petition, the 
tribunal shall summon the accuser or petitioner, the concerned 
party, and the perpetrator to an appearance which is to be held 
within the eight following working days, with the warning that 
proceedings shall continue in default for those who are not 
present. Similarly, if the tribunal deems it appropriate, it may 
summon other members of the nuclear family. The parties are to 
appear with all means of proof at their disposal, including 
witnesses to whom acts are personally known. These actions 
shall not be governed by the restrictions (inhabilitaciones) 
referred to in Article 358(1)-(5) of the Code of Civil Procedure. 


boissons eee 

and Identification, in the way deemed quickest and most 
effective, a report on the entries that the person subject to the 
accusation or complaint has in the special register established by 
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Article 8. The report is to be completed within a period o7 five 
working days. 

e) The first notification shall always be personal unlzss the 
tribunal, for just motives, arranges for another femm of 
notification. In all cases, a complete copy of the decision and 
the petition or accusation, as the case may be, should be left 
with the person notified. Notifications may be made ty an 
official of the tribunal, person who collects fines (recertor), 
notary public, or officer of the Civil Registry, or by regiscered 
letter, as determined by the tribunal. Personal notifications may 
be made on any day in any place, between 6:00 A.M. and 11:00 
P.M. All other notification is to be made on any day and ia any 
place in the home or workplace of the person to be notified. 


f) The hearing shall take place with the persons who atend. 
After hearing from the perpetrator, the judge shall submit to the 
interested parties the grounds on which he or she finis a 
settlement possible and shall personally urge it The opinions 
that the tribunal gives to this effect shall not be groumds for 
disqualification. In the settlement, agreement may be reached 
on any and all matters in order to guarantee the psoper 
cohabitation of the nuclear family and to guarantee the physical 
and psychic integrity of the victim. The settlement shall put an 
end to the action and shall be considered to be a final judgment 
for all legal purposes. 


g) If there is no settlement or if the perpetrator defauits, the 
tribunal shall begin the trial, indicating the points on which the 
trial is to be based, requiring the parties to continue to present 
the evidence that they are offering. Once the hearing has 
started, it cannot be suspended for any reason, and, in case cll of 
hearing shall continue on the next working day unti: it is 
finished. The tribunal is to authorize special hours for the 
hearing if it is not possible to continue during its normal 
working hours. 


h) Of his own accord or at the request of a party, and from the 
very moment of receiving the accusation or petition, the jadge 
may, in cases in which the seriousness of the acts so rejumres, 
order by means of a well-founded resolution any aac all 
preventive measures designed to guarantee the physical and 
psychic safety of the concerned party and the peaceful 
cohabitation, economic subsistence, and the integrity of the 
assets of the nuclear family. For that purpose, the judge may, 
without being exhaustive, do the following on a temporary basis: 
prohibit, restrict, or limit the presence of the perpetrator ir the 
common home, order the reintegration into. the home of 
whomever has been unjustifiably forced to abandon it; au-herize 
the concerned party to abandon the common home and arrange 
for the immediate delivery of his or her personal effects, proaibit 
or limit the perpetrator from visiting the victim's place of work, 
unless they work in the same establishment, provisionally set 
support and establish a regimen of personal care, rearing, and 
education for the children or minors that make up the ruclear 
family, and order the prohibition of the performance of acs or 
conclusion of contracts relating to the specific property o? those 
who make up the nuclear family. 


These measures shall be essentially temporary and may not be in 
force for more than sixty working days. The judge may, at any 
time, of his own accord or at the request of a party, expand, 
limit, modify, or replace these measures or render them 
inoperative. Similarly, for very serious and urgent reasons, the 
judge may extend them for a maximum period of one hundred 
eighty days in total. 


Once an action for guardianship or custody of minors, final 
support, divorce, or separation of marital property has been 
initiated, the respective tribunal shall have exclusive authority to 
decide on the preventive measures that are in force at the 
moment of initiating such proceedings and that are directly 
related to the matter of the proceedings. 


For the implementation of the measures referred to in this 
Section, the judge shall have at his disposal the powers 
established in Article 238 of the Code of Civil Procedure, 
including that of ordering the assistance of the police, with the 
powers of forcible entry and court ordered searches, if necessary. 


i) Once the admission of the evidence has ended, the tribunal 
shall summon the parties to hear the decision and, within the 
three working days following the date of this judgment, may 
order measures to reach the best resolution. In addition to the 
measures established in Article 159 of the Code of Civil 
Procedure, the tribuna] may order medical or psychological 
reports or reports from social workers or others that it finds 
proper, as well as require reports or case histories from agencies 
of the State or Municipal Administration and from particular 
organizations. The tribunal shall set a period for their 
completion and, in the case of non-completion, apply the court 
orders set forth in Article 420 of the Code of Civil Procedure, 


j The evidence shall be assessed according to the rules 
governing reasoned opinions, the decision shall be declared 
immediately or, at the latest, within ten days. This is to contain 
only the factors set forth by Article 170(1), (4), and (6) of the 
Code of Civil Procedure and is to render a judgment on the 
occurrence of the act constituting intrafamily violence, whether 
or not the act affects the physical or psychic health of the victim, 
the responsibility of the accuser or petitioner, and, as the case 
may be, the penalties to be applied. Similarly, for a period that 
does not exceed sixty days, the tribunal may maintain, expand, 
modify, replace, or render inoperative the preventive measures 
that it ordered. 


This decision shall only result in res judicata with respect to the 
occurrence of the act and the responsibility of the perpetrator; 
and 


k) The appeal of the final decision and of any other decision 
that can be appealed shal] be granted only as an appeal during 
which there is no stay of execution. The appeal may be made 
verbally, without any formalities. It shall be heard by statement 
(se verá en cuenta), without waiting for the personal appearance 
of the parties, and shall be given preference. 


Ir 
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Title IL Penalties 


Article 4. The perpetrator of an act of intrafamilial violence 
shall be punished with one of the following measures: 


1) Obligatory attendance at specific therapeutic programmes 
or family guidance programmes for a period that does not exceed 
six months, under the management of the institutions indicated 
1n Article 5. 


2) A fine, for the benefit of the municipality, equivalent to one 
to five days’ income. The daily income shall be the amount that 
results from dividing the monthly pay or income of the convicted 
person by thirty. The transgressor is to make the payment of the 
fine within five days following the date of being notified of a 
final decision. Non-compliance will be penalized with ane day 
of arrest for every day of incame to which the fine has been 
applied. 


3) Prison, in any of its levels. 


In applying the punishment, the tribunal is to consider as an 
aggravating circumstance the non-compliance of the person 
subject to the accusation or petition with any preventive measure 
that was ordered in respect to this person. 


With the agreement of the perpetrator and after the sentence has 
become executory, the judge may commute the penalty set in 2) 
or 3) to the performance of specific work to benefit the 
community. The order that grants the commutation is expressly 
to designate the type of work, the place where it is to be 
performed, its duration, and the person or institution with 
responsibility for overseeing its completion. If the work set by 
the tribunal is not fully performed in timely fashion, the 
commutation will as a matter of law be without effect and the 
penalty first applied is to be entirely carried out. 


Article 5. For the time that he or she considers to be prudent, 
the judge is to oversee the implementation and results of the 
preventive measures and of the penalties adopted. The judge 
may delegate these functions to institutions that are suitable for 
such oversight, such as the National Department for Women, the 
Diagnostic Centers of the Ministry of Education or the 
community centres of Family Mental Health. This delegation 
shall be determined in the sentence. 


The organizations referred to are, for the period set by the 
tribunal, to submit their respective reports. 


Article 6. The non-compliance with any preventive measure 
ordered by the tribunal shall be penalized in the manner 
established in Article 240 of the Code of Civil Procedure. 
Moreover, while the respective proceedings are maintained in 
the competent criminal tribunal, the civil judge may apply a 
court order of arrest for up to fifteen days. 


Title IV. General Provisions 


Article 7. In cases m which the act on which the accusation or 
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petition is based constitutes an offense, the civil tribunal is 
immediately to transmit the action to the criminal Court of First 
Instance that has jurisdiction to hear it. If the constitutive 
elements of an act of intrafamily violence are met, the criminal 
tribunal shall have the authority to order preventive measures 
established in h) of Article 3 of this Law. 


Artide 8. The Department of Civil Register and Identification 
is to keep a special register of persons who have been convicted, 
under an executory decision, as perpetrators of acts of 
intrafamily violence. After the sentence is executed, the tribunal 
is to communicate officially to the Civil Register, identifying the 
person convicted and indicating the act penalized and the 
measure applied. 


NEW ZEALAND. Domestic Violence Act 1995 (Act No. 86 of 
1995), 15 December 1995. (Statutes of New Zealand, Vol. 2, 
1995, pp. 1086-1169.) 


Part L Preliminary Provisions 
xs & 
3. Meaning of “domestic violence" 
(1) In this Act, “domestic violence,” m relation to any person, 
means violence against that person by any other person with 
whom that person 1s, or has been, in a domestic relationship. 
(2) In this section, “violence” means: 
(a) Physical abuse; 
(b) Sexual abuse, 
(c) Psychological abuse, including, but not limited to, 
(i) Intirnidation: 
(11) Harassment, 
(iii) Damage to property, 
(iv) Threats of physical abuse, sexual abuse, or psychological 


abuse, 
(v) In relation to a child, abuse of the kind set out in subsection 
(3) of this section. 


(3) Without limiting subsection (2Xc) of this section, a person 
psychologically abuses a child if that person: 


(a) Causes or allows the child to see or hear the physical, 
sexual, or psychological abuse of a person with whom the 
child has a domestic relationship; or 


(b) Puts the child, or allows the child to be put, at real risk of 
seeing or hearing that abuse occurring; 


but the person who suffers that abuse is not regarded, for the 
purposes of this subsection, as having caused or allowed the 
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child to see or hear the abuse, or, as the case may be, as having 

put the child, or allowed the child to be put, at risk of secing or 

hearing the abuse. 

(4) Without limiting subsection (2) of this sectian, 

(a) A single act may amount to abuse for the purposes o: that 
subsection; 


(b) A number of acts that form part of a pattern of behaviour 
may amount to abuse for that purpose, even though some or 


all of those acts, when viewed in isolation, may appear to 


be minor or trivial. 
(5) Behaviour may be psychological abuse for the purposes of 
subsection (2Xc) of this section which does not involve actual or 
threatened physical or sexual abuse. 
4 Meaning of “domestic relationship" 


(1) For the purposes of this Act, a person is in a domestic 
relationship with another person if the person: 


(a) Is a partner of the other person; or 

(b) Isa family member of the other person; or 

(c) Ordinarily shares a household with the other person; or 
(d) Has a close personal relationship with the other person. 
(2) For the purposes of subsection (1Xc) of this section, a 
person is not regarded as sharing a household with another 
person by reason only of the fact that: 

(8) The person has: 

(i) A landlord-tenant relationship, or 

(ti) An employer-employee relationship, or 

(iii) an employee-employee relationship, 

with that other person; and 


(b) They occupy a common dwellinghouse (whether or not 
other people also occupy that dwellinghouse). 


(3) For the purposes of subsection (1Xd) of this section, a 
person is not regarded as having a close personal relationship 
with another person by reason only of the fact that the person 
has: i 

(a) An employer-employee relationship; or 

(b) An employee-employee relationship; 

with that other person. 


(4) Without limiting the matters to which a Court may have 
regard in determining, for the purposes of subsection (1) d) of 


this section, whether a person has a close personal relationship 
with another person, the Court must have regard to: 


(a) The nature and intensity of the relationship, and in 
particular: 

(i) The amount of time the persons spend together, 

(ii) The place or places where that time is ordinarily spent, 

(iii) The manner in which that time is ordinarily spent, 


but it is not necessary for there to be a sexual relationship 
between the persons; 


(b) The duration of the relationship. 
S. Object 


(1) The object of this Act is to reduce and prevent violence in 
domestic relationships by: 


(a) Recognising that domestic violence, in all its forms, is 
unacceptable behaviour, and 


(b) Ensuring that, where domestic violence occurs, there is 
effective legal protection for its victims. 


(2) This Act aims to achieve its object by: 
(a) Empowering the Court to make certain orders to protect 
victims of domestic violence; 


(b) Ensuring that access to the Court is as speedy, inexpensive, 
and simple as is consistent with justice; 

(c) Providing, for persons who are victims of domestic 
violence, appropriate programmes, 

(d) Requiring respondents and associated respondents to attend 
programmes that have the primary objective of stopping or 
preventing domestic violence, 

(e) Providing more effective sanctions and enforcement in the 
event that a protection order is breached. 

(3) Any Court which, or any person who, exercises any power 

conferred by or under this Act must be guided in the exercise of 

that power by the object specified in subsection (1) of this 
section. 
=e © 


Part IL Protection Orders 


Applications 
7. Application for protection order 


(1) A person who is or has been in a domestic relationship with 
another person may apply to the Court for a protection order in 


respect of that other person. 


(2) Where the person who is eligible to apply for a protection 
order is a child, the application must be made by a 
representative in accordance with section 9(2) of this Act. 


(3) Where the person who is eligible to apply for a protection 
order is a person to whom section 11 of this Act applies, the 
application must be made by a representative in accordance with 
that section. 


(4) Where the person who is eligible to apply for a protection 
order is not a child but is unable, in the circumstances specified 
in section 12(1Xb) of this Act, to make the application 
personally, an application may be made on that person's behalf 
by a representative appointed in accordance with section 12 of 
this Act. 


8. Contents of application 
Any application for a protection order may seek: 


(a) A direction under section 16 of this Act that the order apply 
for the benefit of a particular person with whom the 
applicant has a domestic relationship, 


(b) A direction under section 17 of this Act that the order apply 
against a particular person, being a person whom the 
respondent has encouraged to engage in behaviour that, if 
engaged in by the respondent, would amount to domestic 
violence against the applicant, a child of the applicant's 
family, or a person referred to in paragraph (a) of this 
section. : 


9. Applications by minors 


(1) Subject to subsections (2) and (4) of this section, a minor 
may make an application for a protection order under this Act. 


(2) A child must make the application for a protection order by 
a representative pursuant to rules of Court. 


(3) Nothing in subsection (2) of this section prevents a child on 
whose behalf an application for a protection order is made by a 
representative from being heard in the proceedings; and where 
the child expresses views on the need for and outcome of the 
proceedings, the court must take account of those views to the 
extent that it thinks fit, baving regard to the age and maturity of 
the child. 


(4) Subject to sections 11 and 12 of this Act, a minor: 


(8) Who is or has been married or who has attained the age of 
17 years; and 


(b) Who wishes to apply for a protection order, 
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must make the application on his or her own behalf, without a 
next friend or guardian ad litem, and orders may be made on the 
application, and enforced, as 1f the minor were of full age. 


10. Applications against minors 
(1) No application for a protection order may be made against a 
child. 


(2) The Court must not make a direction under section 17 of 
this Act that a protection order apply against a child. 


(3) For the avoidance of doubt, it is hereby declared that: 


(a) An application for a protection order may be made against a 
minor who is or has been married, or who has attained the 
age of 17 years, and orders may be made on the application, 
and enforced; and 


(b) The court may make a direction under section 17 of this Act 
that a protection order apply against such & minor, 


as if the minor were of full age. 
11. Applications on behalf of persons lacking capacity 
(1) This section applies to any person (not being a child) who: 


(a) Lacks, wholly or partly, the capacity to understand the 
nature, and to foresee the consequences, of decisions in 
respect of matters relating to his or her personal care and 
welfare; or 


(b) Has the capacity to understand the nature, and to foresee 
the consequences, of decisions in respect of matters relating 
to his or her personal care and welfare, but wholly lacks the 
capacity to communicate decisions in respect of such 
matters. 


(2) Where a person to whom this section applies is eligible to 
apply for a protection order, then, in any of the circumstances 
referred to in any of paragraphs (a) to (c) of this subsection, the 
application must be made, on that person's behalf, by a 
representative in accordance with rules of Court: 


(a) In any case where no one has power, under an appointment 
made under the Protection of Personal and Property Rights 
Act 1988, to make such an application on the first- 
mentioned person's behalf, 


(b) Even though a person has power, under suca an 

appointment, to make such an application, 1n any case 
where the person so appointed has refused or failed to do 
80: 


(c) In any case where the first-mentioned person is a minor 
who is not a child. 
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(3) Notwithstanding anything in the Protection of Personal and 
Property Rights Act 1988, an application must not be made 
under that Act for an order under section 10(1Y1) of tha: Act 


solely for the purpose of the commencement of proceedings 
under this Act. 


se 8 


13. Application without notice for protection order 


(1) A protection order may be made on an application without 
notice if the Court is satisfied that the delay that would be 
caused by proceeding on notice would or might entail: 


(a) A risk of harm; or 


(b) Undue hardship, 
to the applicant or a child of the applicant’s family, or both. 


(2) Without limiting the matters to which the Court may Fave 
regard when determining whether to grant a protection order on 
an application without notice, the Court must have regard to: 


(a) The perception of the applicant or a child of the applicant’s 
family, or both, of the nature and seriousness of the 
respondent’s behaviour, and 


(b) The effect of that behaviour on the applicant or a chilc of 
the applicant’s family, or both. 


(3) A protection order made on an application without notice is 
a temporary order that, subject to sections 76 to 80 of this Act, 
and unless it is sooner discharged, becomes final by operation of 
law 3 months after the date on which it is made, 


(4) Where a protection order is made on an application without 
notice, the respondent may: 


(a) Notify the Court, in accordance with section 76 of this Act, 
that he or she wishes to be heard on whether a final order 
should be substituted for the temporary protection order, 


(b) Apply pursuant to section 22 of this Act for the 
modification or discharge of the standard condition relating 
to weapons, 

(c) Apply pursuant to section 46 of this Act for a variation or 
discharge of any special conditions of the protection order. 


(d) Apply pursuant to section 47 of this Act for the protection 
arder to be discharged; 


(e) Where a direction is made pursuant to section 32 of this 
Act in respect of the respondent, notify the Court, n 
accordance with section 36 of this Act, that he or she 
objects to the direction. 


(5) Where a protection order is made on an application withoat 


notice and, pursuant to section 17 of this Act, the Court directs 
that the order applies against another person, that associated 
respondent may: 


(a) Notify the Court, in accordance with section 76 of this Act 
(as applied by section 79 of this Act), that he or she wishes 
to be heard on whether a final order should be substituted 
for the temporary protection order, in so far as the order 
relates to him or her, 


(b) Apply pursuant to section 22 of this Act for the 
modification or discharge of the standard condition relating 
to weapons, in so far as the standard condition relates to 
him or her, 


(c) Apply pursuant to section 46 of this Act for a variation or 
discharge of any special condition of the protection order, 
m so far as the special condition relates to him or her, 


(d) Apply pursuant to section 47 of this Act for the protection 
order to be discharged, in so far as the order relates to him 
or ber, 


(e) Where a direction is made pursuant to section 32 of this 
Act in respect of the associated respondent, notify the 
Court, in accordance with section 36 of this Act, that he or 
she objects to the direction. 


14. Power to make protection order 


(1) The Court may make a protection order if it is satisfied 
that: 


(a) The respondent is using, or has used, domestic violence 
against the applicant, or a child of the applicant's family, or 
both; and 


(b) The making of an order is necessary fot the protection of 
the applicant, or a child of the applicant's family, or both. 


(2) For the purposes of subsection (1) (a) of this section, a 
respondent who «encourages another person to engage in 
behaviour that, if engaged in by the respondent, would amount 
to domestic violence against the applicant, or a child of the 
applicant's f&mily, or both, is regarded as having engaged 1n that 
behaviour personally. 


(3) Without limiting section 3 (4) (b) of this Act or the matters 
that the court may consider in determining, for the purposes of 
subsection (1) (b) of this section, whether the making of an 
order is necessary for the protection of the applicant, or a child 
of the applicant's family, or both, where some or all of the 
behaviour in respect of which the application is made appears to 
be minor or trivial when viewed in isolation, or appears unlikely 
to recur, the Court must nevertheless consider whether the 
behaviour forms part of a pattern of behaviour in respect of 
which the applicant, or a child of the applicant's family, or both, 
need protection. 


(4) For the avoidance of doubt, an order may be made under 
subsection (1) of this section where the need for protection 
arises from the risk of domestic violence of a different type from 
the behaviour found to have occurred for the purposes of 
paragraph (a) of that subsection. 


(5) Without limiting the matters that the Court may consider 
when determining whether to make a protection order, the Court 
must have regard to: 


(a) The perception of the applicant, or a child of the applicant's 
family, or both, of the nature and seriousness of the 
behaviour in respect of which the application is made; and 


(b) The effect of that behaviour on the applicant, or a child of 
the applicant's family, or both. 


w+% 


16. Protection of persons other than applicant 


(1) Where the court makes a protection order, that order 
applies for the benefit of any child of the applicant's family. 


(2) Subject to subsection (3) of this section, where the Court 
makes a protection order, it may direct that the order also apply 
for the benefit of a particular person with whom the applicant 
has a domestic relationship. 


(3) No direction may be made pursuant to subsection (2) of this 
gection in respect of a person unless the Court is satisfied that: 


(a) The respondent is engaging, or has engaged, in behaviour 
that, if the respondent and the person were or, as the case 
may be, had been in a domestic relationship, would amount 
to domestic violence against the person; and 


(b) The respondent's behaviour towards the person is due, in 
whole or in part, to the applicant's domestic relationship 
with the person; and 


(c) The making of a direction under this section is necessary 
for the protection of the person; and 


(d) Where practicable, the person consents to the direction 
being made. 
(4) Subsections (2) to (5) of section 14 of this Act apply, with 


the necessary modifications, in respect of an application for a 
direction pursuant to subsection (2) of this section. 


17. Protection from respondent’s associates 


(1) Subject to subsection (2) of this section, where the Court 
makes a protection order against the respondent, the Court may 
also direct that the order apply against a person whom the 
respondent is encouraging, or has encouraged, to engage in 
behaviour against a protected person, where that behaviour, if 
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engaged in by the respondent, would amount to domestic 
violence. 


(2) No direction may be made under subsection (1) of this 
section in respect of a person unless the court is satisfied that: 


(a) The person is engaging, or has engaged, in behaviour 
against a protected person, where that behaviour, if 
engaged in by the respondent, would amount to domestic 
violence; and 

(b) The making of a direction under this section is necessary 
for the protection of the protected person. 


(3) A direction may be made pursuant to subsection (1) of this 
section whether the behaviour against a protected person was 


— engaged in before or after the person became a protected person. 


(4) Subsections (2) to (5) of section 14 of this Act apply, with 
the necessary modifications, in respect of an application for a 
direction pursuant to subsection (1) of this section. 


*»*x* 


Standard Conditions of Protection Orders , 
19. Standard conditions of protection order 


(1) It is a condition of every protection order that the 
respondent must not: 


(a) Physically or sexually abuse the protected person; or 


(b) Threaten to physically or sexually abuse the protected 
person; or 


(c) Damage, or threaten to damage, property of the protected 
person; or 


(d) Engage, or threaten to engage, in other behaviour, including 
intimidation or harassment, which amounts to psychological 
abuse of the protected person; or 


(e) Encourage any person to engage in behaviour against a 
protected person, where the behaviour, if engaged in by the 
respondent, would be prohibited by the order. 


(2) Without limiting subsection (1) of this section, but subject 
to section 20 of this Act, it is & condition of every protection 
order that at any time other than when the protected person and 
the respondent are, with the express consent of the protected 
person, living in the same dwellinghouse, the respondent must 
not: 
(a) Watch, loiter near, or prevent or hinder access to or from, 
person's place of residence, business, 
employment, educational institution, or any other place that 
the protected person visits often; or 


620 Appendix — 330 - New Zealand 


(b) Follow the protected person about or stop or ac«ost the 
protected person in any place; or 


(c) Without the protected person's express consent, enter or 
remain on any land or building occupied by the p-ctected 
person; or 


(d) Where the protected person is present on any and or 
building, enter or remain on that land or builimg in 
circumstances that constitute a trespass, or 


(e) Make any other contact with the protected person (waether 
by telephone, correspondence, or otherwise), excep. such 
contact 


(i) Asis reasonably necessary in any emergency, or 

(3) As is permitted under any order or written agesment 
relating to custody of, or access to, any minor, or 

(ii) As is permitted under any special condition cf the 
protection order, or 

(iv) As is necessary for the purposes of attending a fami group 
conference within the meaning of section 2 of the Carldren, 
Young Persons, and Their Families Act 1989. 


(3) Where, pursuant to a direction made under section 17 of 
this Act, a protection order applies against an as=cciated 
respondent, the provisions of this section apply, wich ali 

necessary modifications, in respect of the associated respondent. 


(4) References in subsection (2) of this section to the express 
consent of a protected person include the express cons=rt of a 
person (other than the respondent or, as the case may Le, the 
associated respondent) who is specified, in a special concition of 
the protection order imposed pursuant to section 27 (3. of this 
Act, as a person who is entitled to consent, on the pcctected 
person's behalf, in relation to the matter, and to withdraw such 
consent. 


20. Further provisions relating to standard ccmidition 
prohibiting contact 


(1) The standard condition contained in section 19 (2^ of this 
Act (in this section referred to as the non-contact condit on) has 
effect except while the protected person and the responceat are, 
with the express consent of the protected person, livinz in the 
same dwellinghouse. 

(2) The non-contact condition is automatically suspended for 
any period during which the protected person end the 
respondent, with the express consent of the protected person, 
live in the same dwellinghouse. 


(3) Where the non-contact condition is susperied in 
accordance with subsection (2) of this section, and the protected 
person subsequently withdraws his or her consent œ the 
respondent living in the same dwellinghouse, then (urless the 
protection order has been sooner discharged) the nor-contact 


(4) The non-contact condition: 


(a) May become suspended in accordance with subsection (2) 
of this section on 1 or more occasions: 


(b) May revive in accordance with subsection (3) of this 
section on 1 or more occasions. 


(5) Where, pursuant to a direction made under section 17 of 

this Act, a protection order applies against an associated 

respondent, the provisions of this section apply, with all 
necessary modifications, in respect of the associated respondent. 

(6) References in this section to the consent of a protected 

person, or to the withdrawal of a protected person’s consent, 

include, as the case requires: 

(a) The consent of a person (other than the respondent or, as 
the case may be, the associated respondent) who is 
specified, in a special condition of the protection order 
imposed pursuant to section 27 (3) of this Act, as a person 
who is entitled to consent, on the protected person’s behalf, 
in relation to the matter, 


(b) The withdrawal of consent by such a person. 
Standard Condition Relating to Weapons 
21. Standard condition relating to weapons 


(1) Subject to section 22 of this Act, it 1s a condition of every 
protection order: 


(a) That the respondent must not possess, or have under his or 
her control, any weapon; and 


(b) That the respondent must not hold a firearms licence; and 


(c) That the respoudent must, 


(1) As soon as practicable after the service on him or her of a 
copy of the protection order, but in any case no later than 
24 hours after such service; and 

(ii) On demand made, at any time, by any member of the 
Police, 


surrender to a member of the Police 


(ii) Any weapon in the respondent's possession or under the 
respondent's control, whether or not any such weapon is 
lawfully in the respondent's possession or under the 
respondent' s control; and 

(iv) Any firearms licence held by the respondent. 


ee 
Special Conditions of Protection Orders 
27. Court may impose special conditions 


(1) Where the Court makes a protection order, it may impose 


any conditions that are reasonably necessary, in the opinion of 
the court, to protect the protected person from further domestic 
violence by the respondent, or the associated respondent, or 
both. 


(2) Without limiting subsection (1) of this section, a condition 
imposed under subsection (1) of this section may relate to: 


(8) The manner in which arrangements for access to a child are 
to be implemented; 


(b) The manner and circumstances in which the respondent or 
the associated respondent, or both, may make contact with 
the protected person. 


(3) Without limiting subsection (1) of this section, the Court 
may impose, as a condition of a protection order, a condition 
specifying a person who, for the purposes of sections 19 (2), 20, 
and 28 of this Act, is entitled: 


(a) To cansent on behalf of the protected person; and 

(b) To withdraw such consent. 

(4) Where the Court imposes a condition under this section, it 
may specify the period during which the condition is to have 
effect. 

(5) In the absence of a direction under subsection (4) of this 
section, and subject to section 28 of this Act, a special condition 
has effect for the duration of the protection order, unless sooner 
varied or discharged. 


»». 


Programmes 
29. Programmes for protected persons 


(1) Subject to subsection (4) of this section, where the Court 
makes a protection order, the applicant may request a Registrar 
to authorise the provision of & programme to all or any of the 
following persons: 


(a) The applicant, 
(b) A child of the applicant's family; 


(c) A specified person. 


(2) Subject to subsection (4) of this section, where the Court 
makes a protection order, a specified person (other than a child) 
may request a Registrar to authorise the provision of a 
programme to that specified person. 


(3) Subject to subsection (4) of this section, where a request 1s 
made to a Registrar under subsection (1) or subsection (2) of 
this section, the Registrar must arrange for the matter to be 
referred to a programme provider without delay. 
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(4) The following provisions apply with respect to the making 
of a request pursuant to this section, and with respect to the 
authorising of the provision of a programme in response to such 
a request: 


(a) Where, at the time the protection order is made, the 
applicant has not made a request pursuant to this section, 
and the applicant is not legally represented, the Judge or 
Registrar must cause tlie applicant to be informed of the 
applicant's right to make such a request; 


(b) A request may be made under this section, on behalf of an 
applicant, by a representative; 


(c) Subject to paragraphs (d) and (g) of this subsection, a 
request may be made under this section at any time while 
the protection order remains in force; 


(d) A Registrar may not act on any request made after the 
protection order has been in force for 3 years or more, 
unless the Registrar is satisfied that there are special 
; yustifvine the Registrar 30 act 

(e) Subject to paragraphs (d) and (g) of this subsection, 1 or 


more requests may be made under this section, by the 
applicant, in relation to the same protection order, 


(f) A specified person may not make a request if the applicant 
has already made a request for a programme to be provided 
to the specified person, 


(g) No person is entitled to the provision of more than | 
programme in relation to the same protection order. 


(5) Where, pursuant to this section, a Registrar authorises the 
provision of a programme to a protected person, the number of 
programme sessions to be provided are to be determined in 
accordance with regulations made under this Act, or if no such 
regulations apply, by the Registrar. 


(6) Every lawyer acting for an applicant for a protection order 
must 


(a) Ensure that the applicant is aware of the applicant's right to 
make a request under this section; and 


(b) Where the applicant wishes to exercise that right, take such 
further steps as the lawyer considers necessary to enable 
the applicant to do so. 


Enforcement of Protection Orders 
49. Offence to contravene protection order 


(1) Every person commits an offence who, without reasonable 
excuse: 
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(a) Does any act in contravention of a protection order, or 


(b) Fails to comply with any condition of a protection order, not 
being a condition to which paragraph (c) of this subsection 
relates; or 


Fails to comply with a direction made under section 32 (1) or 
section 32 (2) of this Act to attend a programme on such 
occasions as are specified in accordance with section 33 of this 
Act. 


(2) Subject to subsection (3) of this section, every person wao 
commits an offence against subsection (1) of this section is 
liable on summary conviction to imprisonment for a term not 
exceeding 6 months or to a fine not exceeding $5,000. 


(3) Every person who commits an offence against paragraph (a) 
or paragraph (b) of subsection (1) of this section is liable, where: 


(a) That person has previously been convicted on at least 2 
different occasions of a qualifying offence; and 


(b) At least 2 of those qualifying offences were committed not 
earlier than 3 years before the commission of the offence 
being dealt with by the Court, 

on conviction on indictment, to imprisonment for a term net 

exceeding 2 years. 

(4) For the purposes of subsection (3) of this section, a 

qualifying offence is: 


(8) An offence against paragraph (a) or paragraph (b) cf 
subsection (1) of this section; or 


(b) An offence against section 18 of the Domestic Protectioa 
Act 1982. 


50. Power to arrest for breach of protection order 


(1) Where a protection order is in force, any member of the 
Police may arrest, without warrant, any person whom the 
member of the Police has good cause to suspect has committed a 
breach of the order (other than a breach that constitutes am 
offence against section 49 (1) (c) of this Act). 


(2) In considering whether or not to arrest a person pursuant ta 


subsection (1) of this section, the member of the Police mus 
take the following matters into account 


(a) The risk to the safety of any protected person if the arrest i2 
not made, 


(b) The seriousness of the alleged breach of the protectior 
order; 


> 


(c) The length of time since the alleged breach occurred; 


(d) The restraining effect on the person liable to be arrested of 
other persons or circumstances. 


51. Release of person arrested 


(1) Subject to subsection (2) of this section, where a person is 
arrested pursuant to section 50 of this Act and charged with an 
offence against section 49 of this Act, the person must not be 
released on bail by a member of the Police pursuant to section 


51 of the Summary Proceedings Act 1957 during the 24 hours 
immediately following the arrest. 


(2) Nothing in subsection (1) of this section limits or affects 
the obligation of the Police to bring a person who is charged 
with an offence before a Court as soon as possible. 


(3) Where a person to whom subsection (1) of this section 
applies is not brought before a Court during the 24 hours 
immediately following the arrest, the person may, at the expiry 
of that period, be released on bail by a member of the Police 
pursuant to section 51 of the Summary Proceedings Act 1957. 


(4) Where a person to whom subsection (1) of this section 
applies has also been charged with another or other offences 
arising out of the same incident, the person must not be released 
on bail by a member of the Police pursuant to section 51 of the 
Summary Proceedings Act 1957 in respect of any of those 
offences during the 24 hours immediately following the arrest 
for an offence against subsection (1) (a) or subsection (1) (b) of 
section 49 of this Act. 


Part IIL Orders Relating to Property 


Occupation Orders 
52. Application for occupation order 


Any person (other than a child) who is or has been in a domestic 
relationship with another person may apply for an order granting 
the applicant the right to live in a dwellinghouse which, at the 
time the order is made, either party to the proceedings owns or 
in which either has a legal interest (including, but not limited to, 
a tenancy). 

53. Power to make occupation order 

(1) Subject to section 74 of this Act and to subsection (2) of 
this section, on hearing an application for an occupation order, 
the court may, notwi anything in the Matrimonial 
Property Act 1976, make an order granting to the applicant the 
right to personally occupy a specified dwellinghouse. 


(2) The Court may make an order under subsection (1) of this 
section only if it is satisfied that the order: 


(a) Is necessary for the protection of the applicant; or 
(b) Is in the best interests of a child of the applicant's family. 


(3) An order may be made under this section in respect of a 
dwellinghouse whether or not 


(a) The parties have ever lived in the same dwellinghouse, 
whether in the dwellinghouse to which the order relates or 
any other dwellinghouse; or 


(b) Either party lives in the dwellinghouse at the time the order 
is made. 

(4) In determining whether to make an order under this section, 

the Court must have regard to the reasonable accommodation 

needs of all persons who may be affected by the order. 

(5) An order made under this section may be: 

(a) For such period or periods, and 


(b) On such terms and conditions relating to the occupation of 
the dwellinghouse to which the order relates, 


as the Court thinks fit. 
54. Effect of occupation order 


(1) The person m whose favour an occupation order is made is 
entitled, to the exclusion of the person against whom the order is 
made, to personally occupy the dwellinghouse to which the order 
relates, together with any land, buildings, or improvements 
appurtenant to that dwellinghouse which are used, or ordinarily 
would be used, for the purposes of a household. 


(2) An occupation order is enforceable as if it were an order for 
the recovery of land made pursuant to section 31 (1) (d) of the 
District Courts Act 1947. 


see 
Tenancy Orders 
56. Application for tenancy order 
(1) Any person (other than a child) who is or has been in a 
domestic relationship with another person may apply to the 
Court for an order vesting in the applicant the tenancy of any 
dwellinghouse of which, at the time the order is made, the other 
party to the proceedings is: 


(a) The sole tenant, or 
(b) A tenant holding jointly, or in common, with the applicant. 


(2) In this section, “dwellinghouse” includes: 


(a) Any furniture or other household effects let with the 
dwellinghouse, and 


(b) Any land, outbuildings, or parts of buildings included in the 
tenancy. 
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57. Power to make tenancy order 

(1) Subject to section 74 of this Act and to subsection (2) of 
this section, on hearing an application for a tenancy order, the 
court may, notwi anything in the Matrimonial 
Property Act 1976, make an order vesting in the applicant the 
tenancy of a specified dwellinghouse. 

(2) The Court may make an order under subsection (1) of this 
section only if it is satisfied that the order: 

(a) Is necessary for the protection of the applicant, or 

(b) Is in the best interests of a child of the applicant's family. 
(3) In determining whether to make an order under this section, 
the court must have regard to the reasonable accommodation 
needs of all persons who may be affected by the order. 

58. Effect of tenancy order 


(1) Where a tenancy order takes effect, then, unless the tenancy 
is sooner lawfully determined: 


(a) The applicant becomes the tenant of the dwellinghouse 
upon and subject to the terms and conditions of the tenancy 
in force at the time the order 1s made; and 

(b) The other party ceases to be a tenant. 

(2) Every tenancy order has effect and may be enforced as if it 


were an order of the court for possession of the land granted in 
favour of the applicant. 


(3) Nothing in this Act or in any tenancy order: 


(a) Limits or affects the operation of any enactment or rule of 
law for the time being applicable to: 


(i) Any tenancy to which section 56 of this Act applies, or 
(ii) The dwellinghouse held under the tenancy, or 


(b) Authorises the Court to vary any express or implied term or 
condition of the tenancy except by: 


(i) Vesting the tenancy pursuant to section 57 of this Act; or 
(11) Revesting the tenancy pursuant to section 59 of this Act. 


ees 


62. Application for ancillary furniture order 


(1) Where a person applies for an occupation order or a tenancy 
order in respect of any dwellinghouse, the person may: 


(a) At the time of making that application, or at any time 
before that application is determined; or 
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(b) If the Court makes an occupation order or a tenancy order 
on that application, at any time while that order remains in 
force, 


apply to the Court for an order granting to the applicant -he 
possession and use of all or any of the furniture, household 
appliances, and household effects in that dwellinghouse. 


(2) Nothing in subsection (1) of this section prevents a Count 
that makes an occupation order or a tenancy order from makimg, 
of its own motion, an ancillary furniture order in respect of all or 
any of the furniture, household appliances, and household effests 
in the dwellinghouse specified in the occupation order, or, as the 
case may be, the tenancy order. 


eee 


66. Application for furniture order 
Where a person (other than a child): 
(2) Applies for a protection order, and 


(b) That person: 


(i) And the person against whom the application is made lite 
in the same dwellinghouse, or have lived in the same 
dwellinghouse at the same time (regardless of which 
ground in section 4 of this Act is relied on as establishmz, 
for the purposes of a protection order, that the parties hare 
or have had a domestic relationshipy, but 

(ii) Does not apply for an occupation order or a tenancy order n 
respect of that dwellinghouse, 


that person may: 


(c) At the time of making that application, or at any time 
before that application is determined; or 


(d) If the Court makes the protection order sought, at any time 
while that order remains in force, 


apply to the Court for an order for the possession and use of al 
or any of the furniture, household appliances, and householi 
effects in that dwellinghouse. 


see 


PANAMA. Law No. 27 of 16 June 1995 defining cnmes of 
intrafamily violence and the mistreatment of minors, ordering 
the establishment of specialized agencies for the care of the 
victims of these crimes, amending and adding articles to the 
Penal and Judicial Codes, and ing other measures 
(Gaceta Oficial, Vol. 92, No. 22811, 23 June 1995, pp. 2-11.) 


Chapter L Penal Provisions 


Article 1. Article 209 of the Penal Code shall read as follows: 


"Article 209. Whoever, with knowledge of the ties that 
connect them, has sexual relations with relatives by blood or 
adoption in a straight ascending or descending line, or in a 
collateral line up to two degrees away, using organs, other parts 
of the body, or any other object in the genitalia or other natural 
orifices, shall be punished with three to five years' 
imprisonment." 


Article 2. A Chapter V, entitled “Intrafamily Violence and the 
Mistreatment of Minors,” shall be added to Title V of the Penal 
Code. This Chapter consists of Articles 215 A, 215 B, 215 C, 
and 215 D. 


Article 3. An Article 215 A reading as follows shall be added 
to the Penal Code: 


"Article 218 A. A family member who physically or 
psychologically assaults another family member, shall be 
punished with six months’ to one year’s imprisonment, or with 
remedial measures (medida de seguridad curativa), or both. 


In the case of psychological assault, duly verified by a forensic 
psychiatric doctor, the primary assailant shall be punished with 
the application of remedial measures, in conformity with Article 
115 of the Penal Code, duly supervised by the Department of 
Corrections. 


If the remedial measures are not completed, the judge may 
replace them with six months' to one year's imprisonment. 


For the purposes of this chapter, natural persons united by ties 
of kinship or marriage and those who live with them in a 
permanent manner shall be considered family members, with the 
exception of those whose cohabitation is based on ties of a 
contractual nature." 


Article 4. An Article 215 B reading as follows shall be added 
to the Penal Code: 


"Article 215 B. If the conduct described in the preceding 
Article produces permanent debilitation of a sense or an organ, 
or a permanent sign on the face that is visible to plain view, or, 
if inflicted upon a pregnant woman, it hastens her childbirth, the 
punishment shall be two to four years! imprisonment. 


If the conduct described in the preceding Article produces 
incurable bodily or psychic harm; the loss of a sense, an organ, 
or an extremity, impotence or loss of the ability to procreate; 
permanent alteration of vision, life-long deformation of the face 


or the body, or permanent incapacity to work, the punishment 
shall be three to five years' imprisonment." 


Article 5. An Article 215 C reading as follows shall be added 
to the Penal Code: 


“Article 215 C. Whoever mistreats a minor shall be punished 
with one to six years' imprisonment. 


The following conduct typifies the mistreatment of minors: 


d 


1. Causing, permitting, or acting so as to cause a minor 
physical, mental, or emotional harm, including physical injuries 
occasioned by corporal punishment, 

2. Committing, inducing, or aiding another to commit sexual 
abuse against a minor, or other lewd or immodest acts, even 
though not involving sexual intercourse; 


3. Using or inducing another to use a minor, for the purpose of 
profit, in begging, pornographic photography or films, or 
publicity or advertising inappropriate to the minor's age; 

4. Employing a minor in work that is prohibited or contrary to 
morals, or that put his life or health in danger, 


5. Subjecting a minor to negligent treatment and harmful acts 
that may affect his physical or mental health." 


Article 6. An Article 215 D reading as follaws shall be added 
to the Penal Code: 


“Article 215 D. A public official or an individual who has 
knowledge of the performance of an act typified as intrafamily 
violence or the mistreatment of a minor and who does not make 
the commission of the offense known to the authorities, shall be 


punished with fifty to one hundred and fifty days' fine. 


In the case in which the commission of an offense is not proven, 
the public official or individual shall be exempt from any legal 
responsibility for his or her accusation.” 


Article7. Article 216 of the Penal Code shall read as follows: 


“Article 216. Whoever has sexual intercourse with a person of 
either sex, utilizing his genital organs or other parts of the body; 
or introducing any object into the genitalia, mouth, or anus of 
the victim, shall be punished with three to ten years’ 
imprisonment, in the following cases: 

1. When violence or intimidation is used; 

2. When the injured person is deprived of reason or senses, or 
when, due to physical or mental infirmity or for any other 
Teason, is unable to resist; 

3. When the victim is detained or arrested and is entrusted to 
the guilty party for supervision or to be transported from one 
place to another, and 


4. When the person of either sex is less than fourteen years 
old, even when none of the circumstances provided for above is 
present." 


Article 8. Article 217 of the Penal Code is repealed. 
Article 9. Article 219 of the Penal Code shall read as follows: 


"Article 219. Whoever has sexual intercourse with a woman 
over the age of fourteen and under the age of eighteen who is a 
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virgin, with her consent, shall be punished with one to three 
years’ imprisonment. If the crime is committed by means of a 
promise of marriage or by a relative, minister of the religion that 
the victim professes, guardian, teacher, or other person with 
responsibility, for any reason, for the victim’s education, 
custody, or rearing, the penalty shall be increased by twofold.” 


Article 10. Article 220 of the Penal Code shall read as 
follows: 


"Article 220. Whoever, without the purpose of having sexual 
intercourse, carries out lewd acts that harm a person of either 
sex, by means of violence or intimidation, or when the victim is 
under the age of fourteen or unable to resist, shall be punished 
with three to aix years' imprisonment. 

The punishment shall be increased by one-third to one-half, if 
the act was carried out under the circumstances set forth in the 
second paragraph of Article 219.” 


Article 11. Article 225 of the Penal Code shall read as 
follows: 


"Article 225. In the case of Articles 219 and 222, the action or 
the punishment shall be terminated if, as the case may be, the 
perpetrator marries the injured party. The effects of this 
termination shall apply to all participants." 


Article 12. Article 226 of the Penal Code shall read as 
follows: 


"Article 226. Whoever corrupts or facilitates the corruption of 
a person under the age of eighteen, carrying out an immodest act 
with that person or inducing her to carry out, or be present at, - 
the act, shall be punished with two to four years' 
imprisonment." 


Article 13. Article 227 of the Penal Code shall read as 
follows: 


"Article 227. In the case of the preceding Article, the 
punishment shall be increased by one-third to one-half, when: 


1. The victim is under the age of twelve; 
2. The act was carried out for profit, 


3, The act was carried out by means of deceit, violence, abuse 
of authority, or any other means of intimidation or coercion; or 


4. The perpetrator was a close relative, guardian, or person 
with responsibility for the education, direction, custody, or care 
of the victim." 


Article 14. Article 230 of the Penal Code shall read as 
follows: 


"Article 230. Whoever causes another person to support him 
or her, although only partially, by engaging in prostitution, shall 
be punished with 2 to 4 years’ imprisonment.” 
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Chapter IL Procedural Provisions 


Article 15. Article 1978 of the Judicial Code shall read as 
follows: 


"Article 1978. The crimes of kidnapping, rape, and -he 
corruption of minors and sexual offenses are tried under 
proceedings shall not be carried out except upon a complaint by 
the aggrieved party, whatever the person's age; by his or her 
legal representative, if the party is a minor, or by the perzon 
exercising (gwarda) over the person, even though 
this person may not be the legal guardian (tutor o curador). 


* 8 


Nevertheless, the proceedings shall be initiated without need for 
a complaint in the following cases: 

1. When the act has caused the death of the victim or has been 
accompanied by another crime that is punishable by loss of 
liberty and that can be investigated on the initiation of legal 
authorities; 


2. When the act is committed in a public place, and 


3. When it is committed through abuse of parental authority or 
the authority of guardian (tutor o curador), or by a person with 
responsibility for the victim of the crime, for any reason." 


Article 16. An Article 1984-A reading as follows shall be 
added to the Judicial Code: 


“Article 1984-A. In cases of intrafamily violence, the affected 
party may waive the proceedings when he or she is an adult, 
provided that the following conditions are present: 


1. The accused is not a repeat offender with respect to this or 
other intentional crimes provided for in the criminal law of 
Panama. 


2. The accused presents a certificate of good prior conduct and 
the evaluation of two (2) psychiatric or mental health doctors, 
appointed by the Public Attorney. 


3. The accused submits to treatment by a multidisciplirary 
mental health team, under the supervision of the judge in the 
action." 


Chapter TIL Specialized Units for the Care of Victims of 
Mistreatment and Intrafamily Violence 


Article 17. All health centres, emergency rooms, medical and 
hospital centres, clinics, and doctor's offices, whether publi: or 
private, are, within their regular working hours, to attend tc all 
cases of intrafamily violence and the mistreatment of minors. 


Those who work in these institutions may not deny medical or 
hospital care to the victims of intrafamily violence and the 


mistreatment of minors, without prejudice to the fact that the 
victims can afterwards be sent to other centres for their 
continuing care, provided that their transfer does not involve 
risks to their health or integrity. 


Article 18. Doctors, paramedics, and administrative personnel 
who work in the health institutions referred to in the preceding 
Article, are to document, by means of 2 form distributed by the 
Ministry of Health, the medical history, clinical findings, 
diagnosis, and the temporary incapacity of a patient who 
declares himself or herself to have been the victim of intrafamily 
violence or the mistreatment of minors. 


The form in question shall be sent to the Institute of Legal 
Medicine within forty-eight (48) hours of attending to the 
patient so that the Institute can evaluate the medical report 
contained therein and continue procedures appropriate to the 
preliminary investigation (sumarias) carried out for this 
purpose. 


The certificate of final incapacity is to indicate incapacity for 
employment, total physical incapacitation until the patient's 
recovery, or the permanent injuries that resulted from the 
assault. 


*»*9 


Article21. The Ministry of Health shall, in regional and 
national hospitals and in other places where they are required, 

organize specialized public centres for the care and protection of 
the victims of intrafemily violence or the mistreatment of 
minors. 


Article 22. The victims of intrafamily violence and the 
mistreatment of minors may go directly to specialized centres or 
be referred there by health institutions for continuing care and 


temporary protection, if necessary. 


The Secretary of Health shall regulate all matters relating to 
specialized centres. 


Article 23. Specialized centres shall function twenty-four (24) 
hours per day, every day of the year. They are to be equipped, at 
a minimum, with suitable personnel in such branches of 
medicine as traumatology, pediatrics, geriatrics, gynaecology, 
and psychiatry, as well as psychology, hospital work, dentistry, 
and social work, they are also to be equipped with departments 
of police protection if these are necessary. These centres are to 
work in direct collaboration with the Public Attorney. 


Article 24. Lists shall be drawn up of suitable professionals in 
the specialties mentioned in the preceding Article, so that they 
can collaborate as experts and specialists, and as assistants to 
justice in the courts and agencies of the Public Attomey. 
Honoraries approved by the agent of the Public Attorney or the 
judge who ordered the expert’s investigation shall not be subject 
to Income tax. 


SAINT LUCIA. Domestic Violence (Summary Proceedings) 
Act, 1995 (Act No. 7 of 1995), 20 April 1995. (Saint Lucia 
Gazette, 1995, pp. 111-127.) 


Part L Preliminary 
2. In this Act — 


"applicant" means any person who applies or on whose behalf an 
application is made, pursuant to this Act, for an order, 


"child" means a person under the age if 18 who is — 
(a) achild of both parties to a marriage; 


(b) a child, whether or not a child of either party to a marriage, 
who is or has been living in the household residence as a 
member of the family, 


(c) achild of a man and a woman who, although not married to 
each other are living or have lived together in the same 
household; or 


(d) a child, whether or not a child of the man and woman 
referred to in paragraph (c) or either of them who — 


(i) is or has been a member of their household; 
(ii) resides in that household on a regular basis; or 
(iii) is a child of whom either the man or woman is a guardian; 


"cooling off period" means a period not exceeding two days, 


: means the Family Court or a court of summary 
urisdiction: 

' "common law spouse" in relation to a person, means someone of 
the opposite sex who is living with that person as husband or 
wife although not legally married to that person; 


"dependant" in relation to a person includes a dependant person 
under the age of eighteen years who normally resides or resides 
on a regular basis with the first-mentioned person; 


"domestic violence" means any act of violence whether physical 
or verbal abuse perpetrated by a member of a household upon a 
member of the same household which causes or is likely to 
cause physical, mental or emotional injury or harm to the abused 
party or any other member of the household; 

"ex parte application" means an application made without notice 
to the respondent, 


"household residence" means — 


(a) in relation to both spouses, the dwelling-house that is 
habitually used by both parties or either of them as the only or 
principal family residence together with any land, buildings or 
improvements appurtenant to it and wholly or mamly used for 
the purpose of the household; 
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(b) inrelation to a man or a woman who are no longer spouses, 
the dwelling-house that was last habitually used by either of 
them, before or after they ceased to be spouses, as the only or 
principal family residence, together with any land, buildings, or 
improvements appurtenant to it, used wholly or mainly for the 
purpose of the household; 


"Minister" means the Minister responsible for Social Affairs; 


"occupation order" means an order made under section 7 and 
includes an interim order made under that section: 


“parent” means — 
(a) the parent or grandparent of a spouse; 


(b) the parent or grandparent of a respondent, either by 
consanguinity or affinity, or 


(c) the parent of a child of the household; 


"specified person" means the spouse of the respondent, a parent, 
a child or dependant of that person; 


“spouse” includes a former spouse, common law spouse and 
former common law spouse; 


"protection order" means an order or interim order made under 
section 4; 


"respondent" means a person against whom an order is granted 
pursuant to this Act; 


"tenancy order” means an order made under section 11 of an 
interim order made under section 12; 


"tenant", in relation to any dwelling house, includes any per- 
gon — 


(a) whose tenancy has expired or has been determined; and 


(b) who is for the time being deemed under or by virtue of any 
enactment or rule of law to contmue to be the tenant of the 
dwelling house. 


3. (1) An application for an order other than a tenancy order 
under this Act may be made by — 


(a) the spouse of the respondent who is the person on whom 
the alleged conduct has been, or is likely to be perpetrated by 
the respondent, 


(b) any member of the household on his own behalf or on 
behaif of any other member of the household; or 


(c) the parent of the specified person or of the respondent 
though not residing in the household, on behalf of the specified 
person, 
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(2) The application under subsection (1) may be made by — 


(a) a person with whom the child or dependant normally 
resides or resides on a regular basis or any other member of the 
household; or 


(b) aparent or guardian of the child or dependant; 
where the alleged conduct involves a child or dependant. 
(3) The application under subsection (1) may be made by — 


(a) & person experienced or qualified in social welfare 
approved by the Minister in writing, or 


(b) a police officer; ot 


(c) a person holding the office or performing the duties o^ a 
probation officer or medical social worker 


where the dependant is mentally disabled. 


(4) An application for a tenancy order may be made bv he 
respondent's spouse in the circumstances in subsection (1X2) or 
by a parent or guardian of a child or a dependant. 


4. (1) Application may be made to the court in accordamce 
with Form 1 of the Schedule for a protection order prohibit-ng 
the respondent — 


(a) from entering or remaining in the household residence cf a 
specified person; 


(b) from entering or remaining in a specified area whers the 
household residence of a specified person is located; 


(c) from entering the place of work or education of a specified 
person, 


(d) from entering or remaining in any place where a specified 
person happens to be; or 


(e) from molesting a specified person by — 


(i) watching or besetting the specified person's household 
residence, place of work or education; 

(ii) following or waylaying the specified person in any place; 

(iii) making persistent telephone calls to a specified persomr, or 

(iv) using abusive language or behaving towards a specified 
person in any other manner which is of such nature and 
degree as to cause annoyance to, or result in ill-treatment of 
the specified person. 

(2) On hearing an application under subsection (1) the court 

may make a protection order if it is satisfied that — 


(a) the respondent has used, or threatened to use, violence 
against, or caused physical, mental or emotional injury t a 
specified person and is likely to do so again; or 


(b) having regard to all the circumstances, the order is 
necessary for the protection of a specified person, 


and the court may, if it thinks fit, attach a power of arrest to the 
order. 


(3) A protection order may be made on an ex parte application 
if the court is satisfied that the delay that would be caused be 
proceeding on notice would or might entail — 


(a) risk to the personal safety of a specified person; or 
(b) serious injury or undue hardship. 


(4) Any protection order made on an ex parte application shall 
be an interim order. 


(5) Where a protection order is granted on an ex parte 
application, the respondent may apply immediately for it to be 
discharged. 


` 


5. (1) Where a protection order or an interim protection 
order is made and — 


(a) itis served personally on the respondent; and 
(b) the respondent catuivenar tha order in any Térpect. 


the respondent commits an offence and is liable on conviction to 
a fine not exceeding five thousand dollars or to imprisonment for 
a term not exceeding six months or to both such fine and 
ae | 


(2) Subject to this section, where a protection order is in force, 
a police officer may arrest without warrant a person who he has 
reasonable cause to suspect has committed a breach of the order. 


(3) No person shall be arrested under this section unless the 
police officer believes that the arrest of that person is reasonably 
necessary for the protection of the applicant. 


(4) For the purpose of subsection (2), the police officer shall 
take into account — | 


(a) the seriousness of the act which constituted the alleged 
breach; and 


(b) the restraining effect of other persons or circumstances on 
the respondent. 


(5) Notwithstanding this section a police officer may in the 
absence of a protection order take such steps as may be 
necessary and appropriate including the exercise of the power of 
arrest for the protection of any member of a household where he 
knows or has good cause to believe that a person is the object of 
domestic violence and is likely to be further abused. 


6. (1) A protection order may cease to have effect if a party 
to the proceedings in which the order was made applies to the 


Court for it to be discharged. 


(2) A copy of an application under subsection (1) shall be 
served personally on each person who was a party to the 
proceedings in which the original order was made. 


(3) In determining whether to discharge a protection order the 
court shall have regard to the matters referred to in section 4 (2). 


Part IL Occupation Orders 


7. (1) Application may be made in accordance with Form 2 
of the Schedule to the court for an occupation order granting a 
specified person named in the order the right to live in the 
household residence. 


(2) Subject to section 14 and subsection (3) of this section, the 
Court may, on an application under subsection (1), make an 
occupation order granting to the applicant, for such period or 
periods and on such terms and subject to such conditions as the 
Court thinks fit, the right to occupy the household residence or 
any other premises forming part of the household residence. 


(3) The court may make an occupation order under subsection 
(2) only if the Court is satisfied that such an order — 


(a) is necessary for the protection of a specified person; or 
(b) isinthe best interest of a child. 


8. (1) Where an occupation order is made, the specified 
person to whose benefit it is made is entitled, to the exclusion of 
the respondent, personally to occupy the household residence to 
which that order relates. 


(2) The conditions attached to an occupation order may include 
such arrangements as may be necessary for tho financial support 
of the member of the household where appropriate. 


9. (1) An occupation order may be made on an ex parte 
application if the Court is satisfied that — 


(a) the respondent has used violence against or caused physical 
or mental injury to a specified person; and 


(b) the delay that would be caused by proceeding on notice 
could or might expose the specified person to physical injury. 


(2) Any occupation order made on an ex parte application shall 
be an interim order. 


(3) Where the Court grants an occupation order on an ex parte 
application, the Court shall at the same time make an interim 
protection order unless it considers that there are special reasons 
why such an order should not be made. 


(4) An occupation order which is made on an 


Appendix ~ 330 - Saint Lucia — 629 


respondent are living together in the same household residence 
shall exptre — 


(a) on the discharge of the occupation order by the Court, 


(b) on the discharge of an interim protection order made 
pursuant to subsection (3); or 


(c) inany other case, at the expiration of a period of seven days 
after the date on which the occupation order was made. 


(5) Where an occupation order is made on an ex parte 


application, the respondent may apply immediately for a 
variation or discharge of that order. 


10. The Court may, if it thinks fit, on the application of either 
party, make an order — 


(a) extending or reducing any period specified by the Court 
pursuant to subsection (2) of section 7; or 


(b) varying or discharging the terms and conditions imposed by 
the Court pursuant to that subsection. 


Part ITE Tenancy Orders 

11. (1) An application may be made to the Court in 
accordance with Form 3 of the Schedule for a tenancy order 
vesting in the applicant, the tenancy of any dwelling house — 


(a) of which the respondent is either the sole tenant or a tenant 
holding jointly or m common with the applicant, and 


(b) which is the household residence of the applicant or the 
respondent, 


at the time of the making of the order. 


(2) Subject to section 16, the Court may make a tenancy order 
in an application under subsection (1) if the court is satisfied 
that such an order — 

(a) is necessary for the protection of the applicant; or 

(b) is m the best interest of a child or a dependant, 

on such terms and conditions as the Court may think fit 
including a condition that the respondent shall continue to 
maintain and pay the whole or part of the rent as may seem to 
the Court to be appropriate in the circumstances of the case, 
taking into consideration the financial means of both parties. 
12. (1) A tenancy order may be made on an ex parte 
application if the court is satisfied that — 


(a) the respondent has used violence against, or caused 
physical or mental injury to, the applicant, child or dependant, 
and 
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(b) the delay that would be caused by proceeding on noüce 
would or might expose the applicant, child or dependant. to 
physical injury. 


(2) Any tenancy order made on an ex parte application shall be 
an interim order. 


(3) Where the Court makes a tenancy order on an ex perte 
application the Court shall, at tbe same time, make an interim 
reasons why such an order should not be made. 


(4) A tenancy order which is made on an ex parte application 
while the applicant and the respondent are living together in the 
said household shall expire — 


(a) onthe discharge of the tenancy order by the Court; 


(b) onthe discharge of an interim protection order made under 
subsection (3), or 


(c) in any other case, at the expiration of a period of seven days 
after the date on which the order was made. 


(5) Where a tenancy order is made on an ex parte application 
the respondent may apply immediately for variation or discharge 
of that order. 


. (1) Where a tenancy order is made the applicant shall, 
unc cu. Ee 
the dwelling-house subject to the terms and conditions of -he 
tenancy in force at the time of the making of that order, and zhe 
respondent shall cease to be the tenant. 


(2) Every tenancy order shall have effect and may be enforced 
as if it were an order of the Court for possession of the lend 
granted in favour of the applicant. 

(3) Nothing in this Act or in any tenancy order — 

(a) limits or affects the operation of any enactment or rule of 
law for the time being applicable to any tenancy to whick a 
tenancy order applies, or to the dwelling-house held under -he 
tenancy, or 

(b) authorizes the Court to vary, except by vesting the tenancy 
pursuant to section 15, any express or implied term or conditon 
of the tenancy. 


14. (1) The Court may, if it thinks fit, on the application of — 
(a) the applicant or respondent, or 
(b) the legal representative of either party, 


make an order (in this section referred to as a "revesting order") 
revesting the tenancy accordingly. 


(2) Where a revesting order is made under subsection (1), the 
person in whose favour it is made shall, unless the tenancy is 
sooner lawfully determined, become the tenant of the dwelling 
house subject to the terms and conditions of the tenancy in force 
immediately before the date on which the revesting order was 
made. 


Part IV. Provisions Relating to Occupation Orders and 
Tenancy Orders 


15. (1) Before making any occupation order other than an 
interim occupation order or any tenancy order other than an 
interim tenancy order, the Court shall direct that notice be given 
to any person having an interest in the property which would be 
affected by the order. 


(2) The person referred to m subsection (1) shall, upon being 
notified pursuant to that subsection, be entitled to appear and to 
be heard in the matter of the application for the occupation order 
or tenancy order as a party to that application. 


(3) Where an application is made for an occupation order, the 
Court may treat that application as an application for a tenancy 
order or an occupation order or both and may make a tenancy 
order, whether or not it makes au occupation order, if it is 
satisfied that — 


(a) it has jurisdiction to make the tenancy order and that the 
making of such an order is appropriate; and 


(b) subsection (1) has been complied with in respect of the 
making of a tenancy order. 


(4) Where an application is made for a tenancy order, the Court 
may treat that application as an application for am occupation 
order or a tenancy order or both and may make an occupation 
order, whether or not it makes a tenancy order, if it is satisfied 
that — 


(a) it has jurisdiction to make an occupation order and that the 
making of such an order is appropriate; and 

(b) subsection (1) has been complied with in respect of the 
making of an occupation order. 


16. (1) On or after making an occupation order or a tenancy 
order, the court may, subject to subsection (2), make an order 
granting the applicant the use, for such period, on such terms 
and subject to such conditions as the court thinks fit, all or any 
of — 


(a) the furniture, 
(b) household appliances; and 


(c) household effects, 


in the household residence or otber premises to which the 
occupation order relates or in the dwelling-house to which the 
tenancy order relates. 


(2) Notwithstanding subsection (1), an order made under that 
subsection shall continue in force for a period of three months 
beginning on the date on which the order is made unless the 
Court otherwise directs, but in any event, shall expire if the 
occupation order made in relation to the household residence or 
other premises or the tenancy order made in relation to the 


dwelling-house expires or is discharged. 

17. (1) Every interim order made under this Act on an ex 
parte application shall specify a date which shall be as soon as 
reasonably practicable thereafter, for a hearing on whether an 
order should be made in substitution for the interim order. 

(2) The copy of any such interim order which is served on the 
respondent shall notify the respondent that unless he attends on 
the specified date to show cause why an order should not be 
made m substitution for the interim order, the Court may 
discharge the interim order and make an order in substitution 
therefor. 

(3) Atthe hearing referred to in subsection (1) the Court may — 
(a) discharge the interim order, or 

(b) discharge the interim order and make an order in 
substitution for it; or 

(c) on good cause being shown, adjourn the hearing to such 
date and place as the Court may specify. 

(4) Where a hearing is adjourned under subsection (3) (c) the 
Court shall, at the adjourned hearing, exercise either the power 
conferred by paragraph (a) or by paragraph (b) of that 
subsection. 

(5) In this section — 


"interim order" means an interim protection order, an interim 
occupation order or an interim tenancy order as the case may be; 


"order' means a protection order, an occupation order or a 
tenancy order, as the case may be, not being an interim order. 


Part V. Miscellaneous Provisions 


18. (1) No person shali be present during the hearmg of any 
proceedings under this Act except — 


(a) officers of the Court; 
(b) parties to the proceedings and their counsel; 
(c) witnesses, or 


(d) any other person permitted by the Magistrate to be present. 
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(2) A witness shall leave the courtroom if asked to do so by the 
Magistrate. 
(3) Nothing in this section shall limit any other power of the 


Court to hear proceedings in camera or to exclude any person 
from the Court. 


19. Every question of fact arising in any proceedings under this 
Act (other than criminal proceedings) shall be decided on a 
balance of probabilities. 


20. (1) Subject to subsection (4), no person shall publish any 
report of proceedings under this Act (other than criminal 
proceedings) except with the leave of the Court which heard the 


(2) Any person who contravenes subsection (1) commits an 
offence and is liable on summary conviction to a fine not 
exceeding five thousand dollars. 


(3) Nothing in this section limits — 

(a) the provisions of any other enactment relating to the 
prohibition or regulation of the publication of reports or 
particulars relating to judicial proceedings; or 

(b) the power of the Court to punish any contempt of court. 


(4) This section shall not apply to the publication of any report 
in any publication that — 


(a) isofa bona fide professional or technical nature; or 

(b) is intended for circulation among members of the legal or 
medical professions, officers of the Public Service, 
psychologists, marriage counsellors or social welfare workers. 


21. In any proceedings under this Act a Court may make any 
order with the consent of all the parties to such proceedings. 


22. (1) The Court shall, on making an order under this Act, 
recommend either or both parties to participate in counselling of 
such nature as the Court may specify. 

(2) A party who refuses or neglects to attend such counselling 
may be summoned to re-appear before the Court and may, in the 


absence of reasonable excuse, be fined a sum not exceeding five 
hundred dollars. 


23. (1) Any person aggrieved by — 
(a) anorder by the Court; or 
(b) the refusal of the Court to make an order, 


may, within twenty-eight days after the decision of the Court, 
appeal to the High Court. 
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(2) Except where the Court which makes an order under this 
Act otherwise directs, the operation of such order shall not be 
suspended by virtue of an appeal under this section, and every 
order may be enforced in the same manner and in all respects as 
if no appeal under this section were pending. 


24. (1) Any person who perpetrates domestic violeace 
commits an offence and is liable summarily to a fine not 
exceeding five thousand dollars or to imprisonment for a term 
not exceeding six months ar to both such fine and imprisonment. 


(2) Any person found guilty of an offence under this Act for 
which no penalty is prescribed shall be liable to a fine not 
exceeding five thousand dollars or to imprisonment for a term 
not exceeding six months or to both such fine and imprisonment. 


25. (1) The rights conferred on any person in respect of any 
property by an order made under this Act shall be subject to the 
rights of any other person entitled to the benefit of any 
mortgage, security, charge or encumbrance registered before the 
order was registered or if the rights of that other person entitled 
to that benefit arise under an instrument executed before the 
date of the making of the order. 


(2) Notwithstanding anything in any enactment or in any 
instrument, no money payable under any such mortgage, 
security, charge or encumbrance shall be called up or become 
due by reason of the making of an order under this Act. 


26. Rules of Court may be made for the purpose of regule ing 
the practice and procedure of the Court in proceedings urder 


this Act, providing for such matters as are necessary for giving 
full effect to this Act and for its administration. 


27. This Act shall be in addition to and not in derogation of any 
jurisdiction of the High Court in respect of matters referred in 
this Act. 


28. Nothing in this Act shall be construed as altering the right 
of a spouse to ownership of property. 


SAINT VINCENT AND THE GRENADINES. Domestic 
Violence (Summary Proceedings) Act, 1995 (Act No. 1: of 
1995), 17 October 1995. 


Preliminary 
2. In this Act — 


“applicant” means any person who applies or on whose behalf 
application is made, pursuant to this Act, for an order, 


“child” means — 


(a) achild of both parties to a marriage; 


(b) achild (whether or not a child of either party to a marriage) 
who is or has been living in the household residence as a 
member of the family, 

(c) achild of a man and a woman who, although not married to 
each other, are living or have lived together in the same 


household; 
(d) a child (whether or not a child of the man and woman 
referred to in paragraph (c) or either of them) — 


(i) who is or has been a member of their household; or 
(ii) who resides in that household on a regular basis; or 
(iii) is a child of whom either the man or woman is a guardian; 


"court" means the Family court; 


“common law spouse” in relation to a person, means someone of 
the opposite sex who is living with that person as husband or 
wife although not legally married to that person; 


"dependant" in relation to a person, includes a dependant person 
over the age of eighteen years who normally resides or resides 
on a regular basis with the first-mentioned person; 


"ex-parte application" means an application. made without 
notice to the respondent; 


“household residence" means — 


(a) in relation to both spouses, the dwelling-house that is 
habitually used by both parties or either of them as the only 


or mainly used for the purposes of the household, 

(b) inrelation to a man or a woman who are no langer spouses, 
the dwelling-house that was last habitually used by either 
of them, before or after they ceased to be spouses, as the 
only or principal family residence, together with any land, 
buildings, or improvements appurtenant thereto and used 

wholly or mainly for the purposes of the household; 


“Minister” means the Minister responsible for social welfare, 


“occupation order” means an order made under section 7 and 
includes an interim order made under that section; 


“parent” means — 


(a) the parent or grandparent of a spouse; 

(b) the parent or grandparent of a respondent, either by 
consanguinity or affinity, 

(c) the parent of a child of the household; 


“police officer” includes any member of the Royal Saint Vincent 
and the Grenadines Police Force; 


“prescribed person” means the spouse of the respondent, a 
parent or a child or dependant of that person; 


“spouse” includes a former spouse, common law spouse and 
former common law spouse; 


“protection order" means an order or interim order made under 
section 4; 


^respondent" means a person against whom an order is granted 
pursuant to this Act, 


"tenancy order" means an order made under section 11 and an 
interim order made under section 12; 


“tenant” in relation to any dwelling-house, includes any person — 


(a) whose tenancy has expired or has been determined; and 

(b) who is for the time being deemed under or by virtue of any 
enactment or rule of law to continue to be the tenant of the 
dwelling-house. 


3. (1) An application for an order other than a tenancy order 
under this Act may be made by — 


(a) the spouse of the respondent being the spouse in respect of 
whom the alleged conduct has been, or is likely to be, 
perpetrated by the respondent, 

(b) any member of the household on his own behalf or on 
behalf of any other member of the household, 

(c) a parent or relative of either spouse not being a member of 
that household; 

(d) where the alleged conduct involves a child or dependant — 


(i) a person with whom the child or dependant normally 
resides or resides on a regular basis or any other member of 
the 

(ii) a parent or guardian of the child or dependant; 

(iti) where the dependant is not mentally disabled, the 
dependant, 


or 

(iv) a person experienced or qualified in social welfare 
approved by the Minister in writing; ot 

(V) a police officer, or 

(vi) a person holding the office or performing the duties of a 
probation officer or medical social worker; or 

(vii) the Solicitor General. 


(2) An application for a tenancy order may be made by the 
spouse of the respondent in the circumstances in subsection 
(1X8) or by a parent or guardian of a child or a dependant. 


4. (1) Application may be made to the court in accordance 
with this Act for a protection order on Form A in the Schedule 
hereto prohibiting the respondent — 


(a) fram entering or remaining in the household residence of 
any prescribed person; 

(b) from entering or remaining in any area specified in the 
order, being an area in which the household residence of a 
prescribed person is located, or in any other specified place, 

(c) from entering the place of work or education of any 
prescribed person; 
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(d) from molesting a prescribed person by - 


(i) besetting the household residence, place of work or 
education of the prescribed person; 

(ii) following or waylaying the prescribed person in any place; 

(iii) making persistent telephone calls to a prescribed person; or 

(iv) using abusive language to or behaving towards a prescribed 
person in any other manner which is of such nature and 
degree as to cause annoyance to, or result in ill-treatment 
of, the prescribed person. 


(2) On hearing an application under subsection (1) the court 
may not make a protection order unless it is satisfied that the 
respondent 


(a) has used or threatened to use, violence against, or caused 


physical or mental injury to a prescribed person and is ikely 
to do so again; or 


(b) has committed or attempted to commit any sexual offence 
listed in Part VIII of the Criminal Code (Cap. 124) or has 
conducted himself in a manner which is sexually offensive, 


and in either case having regard to all the circumstances, the 
order is necessary for the protection of a prescribed person and 
the cour: may also, if it thinks fit, attach a power of arrest to the 
order. 


(3) A protection order may be made on an ex parte application 
if the ccurt is satisfied that the delay that would be caused by 
proceeding on notice would or might entail — 


(a) risk to the personal safety of a prescribed person; or 
(b) serious injury or undue hardship, 


and any protection order made on an ex parte application shall 
be an interim order. 


(4) Where a protection order is granted on sn ex parte 
application, either party may apply immediately for it to be 
discharged. 


S. (1) Where a protection order or an interim protection 
order is made and — 


(a) itis served personally on the respondent, and 
(b) the respondent contravenes the order in any respect, 


the respondent commits an offence and is liable on conviction to 
a fine not exceeding five thousand dollars or to imprisonment for 
a term 2ot exceeding six months or to both such fine and 
ien 


(2) Subject to the provisions of this section, when a protection 
order is in force, a police officer may arrest without a warrant a 
person whom he has reasonable cause to suspect of having 
committed a breach of the arder. 
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(3) Notwithstanding the provision of subsections (1) and (21 no 
person shall be arrested under this section unless the police 
officer believes that the arrest of that person is reasonably 
necessary for the protection of the applicant or of some oher 
person for whom the applicant exercises responsibility and on 
whose behalf the application has been made. 


(4) For the purposes of subsection (2), the police officer saall 
take into account — 


(a) the seriousness of the act which constituted the alleged 


breach; 
(b) the time that has elapsed since the alleged breach was 
committed and any need for a further cooling off period; 
(c) the restraining effect of other persons or circumstances of 
the respondent; 


Provided that a cooling off period in custody shall not exceed 
twenty four hours. 


(5) Notwithstanding the provisions of this section a pclice 
officer may, in the absence of a protection order, take such s-eps 
as may be necessary and appropriate including the exercis= of 
the power of arrest for the protection of any member of a 
household where he knows or has good cause to believe that a 
person is the object of domestic violence and is likely tc be 
further abused. 


6. (1) The Court may order the termination of a protection 
order if either party to the proceedings applies to the Court for 
the order to be discharged. 


(2) A copy of an application under sub-section (1) shal. be 
served personally on each person who is a party to the 
proceedings in which the original order was made. 


(3) In determining whether to discharge a protection order the 
court shall have regard to the matters referred to in section 42). 


Occupation Order 


7. (1) Application may be made to the court in Form B ir the 
Schedule hereto for an occupation order granting the prescribed 
person named in the order the right to live m the household 
residence. 


(2) Subject to section 14 and subsection (3) of this section, the 
court may, on an application under subsection (1), make an 
occupation order granting to the applicant, for such period or 
periods and on soch terms and subject to such conditions as the 
Court thinks fit, the right to occupy the household residence or 
any other premises forming part of the household residence. 


(3) The Court may make an occupation order under subsection 
(2) only if the Court is satisfied that such an order — 


(a) is necessary for the protection of a prescribed person; o7 
(b) isin the best interest of a child. 


8. (1) Where an occupation order is made the prescribed 
person to which it relates shall be entitled, to the exclusion of 
the respondent, personally to occupy the household residence to 
which that order relates. 


(2) The conditions attached to an occupation order may include 
such arrangements as may be necessary for the financial support 
of the members of the household where appropriate. 


9. (1) An occupation order shall not be made on an ex parte 
application except in the most exceptional circumstances and 
where the court is satisfied that — 


(a) the respondent has used violence against, or caused 
physical or mental injury to, a prescribed person; or 

(b) the delay that would be caused by proceeding on notice is 
likely to expose the prescribed person to further physical or 


(2) Any occupation order made on an ex parte application shall 
be an interim order. 


(3) Where the Court grants an occupation order on an ex parte 
application, the court shall at the same time make an interim 
protection order unless it considers that there are special reasons 
why such an order should not be made. 


(4) An occupation order which is made on an ex parte 
application while the prescribed person concerned and the 
respondent are living together in the same household residence 
shall expire — 


(a) on the discharge of the occupation order by the Court; 

(b) on the discharge of an interim protection order made 
pursuant to subsection (3), 

(c) in any other case, at the expiration of a period of seven days 
after the date on which the occupation order was made. 


(5) Where an occupation order is made on an ex parte 
application, either party may apply immediately for a variation 
or discharge of that order. 


10. The Court may if it thinks fit on the application of either 
party, make an order — 


(a) extending or reducing any period specified by the Court 
pursuant to subsection (2) of section 7; or 

(b) varying or discharging the terms and conditions imposed by 
the Court pursuant to that subsection. 


Tenancy Orders 


11. (1) An application may be made to the Court on Form C in 
the Schedule hereto in accordance with this Act for a tenancy 
order vesting in the applicant, the tenancy of any dwelling-house 


(a) of which the respondent is either the sole tenant or a tenant 
holding jointly or in common with the applicant, and 


(b) which is the household residence of the applicant or the 
respondent, 


at the time of the making of the order. 


(2) Subject to section 16 the Court shall not make a tenancy 
order on an application under subsection (1) unless the court is 
satisfied that such an order — 


(a) is clearly necessary for the protection of the applicant, or 
(b) is clearly in the best interest of a child or a dependant, 


in which event an order may be made on such terms and 
conditions as the Court may think fit including in exceptional 
circumstances a condition that the respondent shall continue to 
pay the whole or part of the rent as may seem to the court to be 
appropriate in the circumstances of the case taking into 
consideration the financial means and obligations of both 
parties. 


12. (1) A tenancy order may be made on an ex parte 
application if the court 1s satisfied that — 


(a) the respondent has used violence against, or caused 
physical or mental injury to, the applicant or a dependant, 
and 


(b) the delay that would be caused by proceeding on notice is 
likely to expose the applicant, child or dependant, as the 
case may be, to further physical or mental injury. 


(2) Any tenancy order made on an ex parte application shall be 
an interim order. 


(3) Where the court makes a tenancy order on an ex parte 
application the court shall, at the same time, make an interim 
reasons why such an order should not be made. 


(4) A tenancy arder which is made on an ex parte application 
while the applicant and the respondent are living together in the 
same household shall expire — 


(a) onthe discharge of the tenancy order by the Court, 

(b) on the discharge of an interim protection order made under 
subsection (3), 

(c) im any other case, at the expiration of a period of seven days 
after the date on which the order was made. 


(5) Where a tenancy order is made on an ex parte application 


either party may apply immediately for a variation or discharge 
of that order. 


13. (1) Where a tenancy order is made the applicant shall, 
unless the tenancy is sooner determined, become the tenant of 
the dwelling-house upon and subject to the terms and conditions 
of the tenancy in force at the time of the making of that order, 
and the respondent shall cease to be the tenant. 
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(2) Every tenancy order shal] have effect and may be enforced 
as if it were an order of the Court for possession of the premises 
granted in favour of the applicant. 


(3) Nothing in this Act or in any tenancy order — 


(a) limits or affects the operation of any enactment or rule of 
law for the time being applicable to any tenancy to which a 
tenancy order applies, or to the dwelling-house held under 
the tenancy, or 

(b) authorizes the court to vary, except by vesting the tenancy 
pursuant to section 11, amy express or implied term or 
condition of the tenancy. 


14. (1) The Court may, if it thinks fit on the application of - 


(a) die: gpplicent on respondent: or 
(b) the legal representative of either party. 


make an order (in this section referred to as a “revesting order") 
revesting the tenancy accordingly. 


(2) Where a re-vesting order is made under subsection (1), the 
person in whose favour it is made shall, unless the tenancy is 
sooner lawfully determined, become the tenant of the dwelling- 
house upon and subject to the terms and conditions of the 
tenancy in force immediately before the date on which the 
revesting order was made. 


Provisions relating to occupation orders and tenancy orders 


15. (1) Before making any occupation order (other than an 
interim cccupation order) or any tenancy order (other than an 
interim tenancy order) the Court shall direct that notice be given 
to any person having an interest in the property which would be 
affected by the order. 


(2) The person referred to m subsection (1) shall, upon being 
notified pursuant to that subsection, be entitled to appear and to 
be heard in the matter of the application for the occupation order 
or tenancy order as a party to that application. 


(3) Where an application is made for an occupation order, the 
court may treat that application as an application for a tenancy 
order or an occupation order or both and may make a tenancy 
order (whether or not it makes an occupation order) if it is 
satisfied that ~ 


(a) it has jurisdiction to make the tenancy order and that the 
making of such an order is appropriate; and 

(b) subsection (1) has been complied with in respect of the 
making of a tenancy order. 


(4) Where an application is made for a tenancy order, the Court 
may treat that application as an application for an occupation 
order or a tenancy order or both and may make a tenancy order 
(whether or not it makes an occupation order) if it is satisfied 
that — 
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(a) it has jurisdiction to make the tenancy order and that the 
making of such an order is ; and 

(b) subsection (1) has been complied with in respect cf the 
making of an occupation order. 


16. (1) On or after making an occupation order, the Court 
may, subject to subsection (2), make an order granting to the 
applicant the use, for such period and on such terms and subiect 
to such conditions as the Court thinks fit, of all or any of — 


in the household residence or other premises to which the 
occupation order relates or in the dwelling-house to which the 
tenancy order relates. 


(2) Notwithstanding subsection (1), an order made under -hat 
subsection shall continue in force for a period of three moaths 
beginning on the date on which the order is made unless the 
Court otherwise directs, but in any event shall expire if the 
occupation order made in relation to the household residence or 
other premises or the tenancy order made in relation to the 
dwelling-house expires or is discharged. 


17. (1) Every interim order made under this Act on ar ex 
parte application shall specify a date (which shall be as soon as 
reasonably practicable thereafter) for a hearing on whether an 
order should be made in substitution for the interim order. 


(2) The copy of any such interim order which is served on the 
respondent shall notify the respondent that unless he attend: on 
the specified date to show cause why an order should no: be 
made in substitution for the interim order, the court may 
discharge the interim order and make an order in substitution 
therefor. 


(3) At the hearing referred to in subsection (1) the court may — 


(a) discharge the interim order, or 

(b) discharge the interim order and make an order in 
substitution therefor, or 

(c) on good cause being shown, adjourn the hearing to such 
date and place as the court may specify. 


(4) Where a hearing is adjourned under subsection (3) ic the 
Court shall, at the adjourned hearing, exercise either the power 
conferred by paragraph (a) or by paragraph (b) of that 
subsection. 

(5) In this section — 

“interim order" means an interim protection order, an intzrim 
occupation order or an interim tenancy order as the case may be; 


"order" means a protection order, an occupation order or a 
tenancy order, as the case may be, not being an interim orde-. 


General 


18. (1) No person shall be present during the hearing of any 
proceedings under this Act (other than criminal proceedings) 
except — 


(a) officers of the Court, 

(b) parties to the proceedings and their counsel; 

(c) witnesses, 

(d) any bona fide journalist; 

(e) any other person permitted by the presiding officer to be 
present. 


(2) A witness shall leave the courtroom if asked to do so by the 
presiding officer. 


(3) Nothing in this section shall limit any other power of the 
Court to hear proceedings in camera or to exclude any person 
from the court. 


19. Every question of fact arising in any proceedings under this 
Act (other than criminal proceedings) shall be decided on a 
balance of probabilities. 


20. (1) Subject to subsections (4) and (5) no person shall 
publish any report of proceedings under this Act (other than 
criminal proceedings) except with the leave of the Court which 


heard the proceedings. 


(2) Every person who contravenes subsection (1) commits an 
offence and is liable on summary conviction to a fine not 
exceeding five thousand dollars. 


(3) Nothing in this section limits — 


(a) the provisions of any other enactment relating to the 


particulars 
(b) the power of the Court to punish any contempt of Court. 


(4) This section shall not apply to the publication of any report 
in any publication that — 


(a) isofa bona fide professional or technical nature; or 

(b) is intended for circulation among members of the legal or 
medical professions, officers of the Public Service, 
psychologists, marriage counsellors or social welfare 
wotkers. 


(5) Notwithstanding the provisions of subsection (1) the 
following particulars may be published or printed — 


(a) a concise statement of the charges, defences and counter 
charges in support of which evidence has been given; 

(b) submission on any point of law arising in the course of such 
proceedings and the decision of the Court thereon; 

(c) summing up and judgement of the Court. 


21. In any proceedings under this Act a Court may make any 
order available under this Act with the consent of all the parties 
to such proceedings. 


22. (1) The Court may, on making an order under this Act, 
order either or both parties to participate in counselling of such 
nature and for such period as the Court may specify. 


(2) A party who refuses or neglects to attend such counselling 
may be summoned to re-appear before the Court and may in the 
absence of reasonable excuse be fined a sum not exceeding five 
hundred dollars. 


23. (1) Any person aggrieved by — 


(a) the making of an order by the Court, 
(b) the refusal of the Court to make an order, 


may, within twenty-eight days after the decision of the Court, 
appeal to the High Court 


Provided that appeals from decisions of the High Court under 
this section shall be to the Court of Appeal. 


(2) Except where the Court which makes an order under this 
Act otherwise directs, the operation of such order shall not be 
suspended by virtue of an appeal under this section, and every 
order may be enforced in the same manner and in all respects as 
if no appeal under this section were pending. 


24. (1) The rights conferred on any person in respect of any 
propesty by an order made under this Act shall be subject to the 
legal and equitable rights of any third party including any party 
entitled to the benefit — 


(a) ofany mortgage, security or charge; 

(b) under an instrument executed before the date of the making 
of the order; 

(c) as landlord or tenant. 


(2) Notwithstanding anything in any enactment or in any 
instrument, no money payable under any such mortgage, 
security, charge or other encumbrance shall be called up or 
become due by reason only of the making of an order under this 
Act. 


25. Application shall be made to the Court for an order under 
sections 4, 7 and 11 in the forms prescribed in the Schedule. 


"B (1) Nothing in this Act shall apply so as to derogate from 
the operation of the Domestic Violence and Matrimonial 
Proceedings Act. 


(2) Where a spouse has made an application to the High Court 
for relief under the Domestic Violence and Matrimonial 
Proceedings Act no application may be made for similar relief 
by virtue of a protection order or other relevant order under this 
Act. 
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27. A matter filed pursuant to this Act or any other enactment 
may be transferred from the Family Court to a Magistrates Court 
or vice versa in appropriate circumstances with the consent of, 
or on the application of, the parties if the Court thinks fit. 


28. Nothing in this Act shall be construed as altering the rights 
of a spouse to ownership of property. 


MONGOLIA. The Civil Code of Mongolia, 1 November 1994. 
(Lexadin database, 118 p.) 


Part L General Principles 


Chapter One. General Provisions 


k & 
Chapter Two. Citizens and Legal Persons 
Articie & Civil Law Status of Citizens 


l. Subject to law, citizens of Mongolia are entitled to own 
things and intellectual values, or to conclude transactions or to 
enjoy copyrights and inherit the property and rights or to make 
testament of their own property, or to engage in business 
without creating a legal entity or to choose their place of 
residence, occupation, and profession, or to carry out the other 
activities which are not prohibited by Law and to enjoy the other 
property and personal non-property rights. 


2. Citizens of Mongolia shall equally enjoy a civil law 
capacity equally, i.e. capacity to have the rights and duties of 
citizens. 


3. The civil law capacity of citizens shall arise at the moment 
of his/her birth and terminate upon his/her death. 


4. The conditions and rules on engagement by citizens in 
business without creating a business entity shall be determined 
by the Law. 
Article 9. Full legal capacity of citizen 

The legal capacity, i.e. capacity of citizen to acquire rights and 
create civil liabilities for himself or herself by his/her actions, 
shall fully arise upon attainment of cighteen years of age 
thereby. 


Article 10. Limited legal capacity of minors 


l. Transactions by minors or persons less than fourteen years 
of age shall be concluded by their legal representatives — 
parents or guardians in their name. 


2. Minors may conclude petty domestic transactions which are 
harmless for them, and which are executed at the moment of 
conclusion thereof. 
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3. Damages caused by minors to the other persons shall be 
recovered subject to procedures set forth in Article 381 of this 
Code. 


Article 11. Partial legal capacity of citizens 


1. Minors or persons between fourteen and eighteen years of 
age shall conclude transactions with the consent of ther legal 
representatives — parents or guardians. 


2. Minors may exercise the following rights withcut the 
consent of their legal representatives: 

a) to dispose their wage, stipends, and other income similar 
thereto as well as the property transferred to their disposal at 
b) to conclude petty domestic transactions which are herriless 
to them and which are executed at the moment of conclusion 
thereof, 


c) to transfer the income mentioned in Section 2 (1) of this 
Article to the banking and credit institutions and to dispose [of] 
it; 

3. Persons between sixteen and eighteen years of age mey be 
members of a cooperative. 


4. Damages caused by minors to the others shall be recorered 
subject to procedures set forth in Article 383 of this Code. 


Article 12. Declaration of acquisition by minors of full egal 
capacity 

1. If there are sufficient grounds, then a court may declare a 
person between sixteen and eighteen years of age to have full 
legal capacity upon its request. 

2. Parents and guardians shall not be liable for discharge of 
obligations of [a] person who has been declared to have full 


. legal capacity. 


3. Upon request by parents or guardians, a court may 
withdraw a declaration concerning full legal capacity. 


*»** 


Article 17. Place of Residence 


1. The place of residence of a citizen shall be determined by 
the administrative and territorial unit where she/he is registered 
under the Law. 


2. The place of residence of minors or citizen wnder 
guardianship of the others shall be determined by the place of 
residence of their parents or guardians. 


+ wg 


Article 43. Void Transactions 
The following transactions shall be void: 
eos 
transactions by minors, 
$ 4+ 


The provisions of Section 1(3) of this Article shall not apply to 
petty domestic transactions which are harmless for minors and 
which are executed at the conclusion thereof. 


Article 44. Voidable Transactions Due To Actions By An 
Interested Party 


Upon action by an interested person, a court may consider the 
following transactions to be voidable: 


eag 


transactions which are concluded by minors without the consent 
of their parents or guardians, except those which are not subject 
to authorization thereto; 


*»* 


2. An action for violable transaction on the grounds set forth 
in this Article may be filed only by the person who has suffered 
losses or its legal representative. 


ee 


Article 46. Consequences arising out of void transactions 
which are concluded with minors 


1. If any transactions, except for petty domestic transactions 
which are harmless and which are executed at the moment of 
conclusion thereof under (Section 1 (3) of Article 43), were 
concluded with minors, then the parties shall be obliged to make 
restitution to each other concurrently or to pay the price if it is 
impossible. 


2. If a citizen with full legal capacity has known or ought to 
have known the other person to be a minor, then such a citizen 
shall be obliged to compensate for damages caused thereto. 


ee 


Out of Voidable 


Article $1. Consequences Arising 
Transaction Concluded by Minors 


1. Ifa transaction which is concluded by minors without the 
consent of their parents or guardians (Section 1 (4) of Article 
44) is considered to be void, then the parties shall be obliged to 
make restitution to each other concurrently or to pay the price if 
it is impossible. 


2. Where the person who has concluded a transaction with the 
minors has known or ought to have known the impossibility for 
concluding such a transaction without the consent of the parents 
or guardians, then this person shall be obliged to compensate for 
the damages caused thereto. 


3. This provision shall not apply to persons who are declared 
to have full legal capacity. 


*** 
Part Two. Property Law 


Chapter Six. General Provisions 


eee 


Article 94. Ownership Of Community Property 


1. Family property shall be one form of community property. 


2. The other forms of community property shall be determined 
by the law. 


Article 95. Community of family property 


]. Any other property except the separated property of spouses 
shall be a community property of the family members. 


2. Spouses and other family members are entitled to 
ownership of community property of the family. 


3. Spouses and other family members shall have an equal 
right to possess, use and dispose of the commumity property. 
such rights with all of the adult family members and seek their 
written permission for disposal of the immovable property. Any 
transaction which has not complied to this requirement shell be 
void. 


4. A family member shall be liable for his/her own obligations 
within the amount of part of the family property due thereto. 


Article 96. Separated Property Of Spouses 


l. If spouses did not agree upon transfer into common 
ownership, the following property shall be their own property: 


1) property, sums of money and property rights which were 
acquired by the spouses before their marriage; 


2) sums of money, property and property rights which were 
transferred to the spouses by inheritance and gift as well as 
the property and money which was acquired as a result of 
the sale and trading therein. 


3) property which is designated for the meeting of individual 
consumption of spouses; 
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4) price of objects of intellectual property or authors fees, 


5) income derived from the reward of individual talents, 
capacity and achievements; 


6) property which the spouses have acquired as their own 
property and which is thereby needed for [the conduct] of 


2. Spouses arc entitled to possess, use and dispose of their 
separated property at their discretion. 


3. Unless otherwise agreed between the spouses, they shall be 
their separated property. 


Article 97. Community property of family members 


l. The following property shall be community property of the 
family members: 


1) property and sums of money except those listed in section 1 
of Article 96 of this Code; 


2) property and sums of money which have accrued in the 
course of labor and economic activities of the spouses and 
otber family members after the marriage; 


3) property and sums of money which were transferred by a 
family member out of his/her own property for the purpose 
of community property, 


4) profit, revenue and fruits earned in the course of joint labor 
of family members as well as property which has accrued a 
newly, 


5) any other property which is needed for the household 
consumption of family members. 

2. Where the price of the separated property of spouses 

increases substantially due to improvement by a family member, 

of its quality, then it may become a community property by 

agreement. 


Article 98. Determination of part of family community 
property due to its members 


1. Part of the family community property due to its members 
shall be determined in the following cases: 


1) when the leaving of a family member leads to disputes on 
part due thereto; 


2) the separated property of spouses is insufficient for 
completion of their payment, 


3) in position of payment on the other family members, 
4) opening of inheritance due to the death of a family member. 
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2. The amount of part of the property due to each family 
member shall be equal in respect to all of the members 
including minors and members who are unable to work. 


3. Subject to dissolution of marriage or annulmeat of 
marriage, a court may determine the part of the property cue to 
one family member differently, taking into consideration the 
health of spouses and interests of children. 


4. In the determination of the part of the property duc to a 
family member who is able to work except those listed in 
Section 3 of this Article, a court may reduce the amount of such 
a part or decide not to give it thereto taking into consideration 
his/her labor participation in, and size of property contripution 
to the formation of family community property. 


5. Where a family member who is able to work could not 
participate in the formation of family community property by 
hig/her labor or property for such good reasons as the military 
service, academic study and long term illness, etc., then Section 
4 of this Article shall not be applied. 


6. A court shall decide on disputes arismg from the 
determination of part of the family community property due to 
its members. 

Article 99. Member Leaving The Family 

1. When one or several family members leave the family, they 
shall take the part of common property due thereto and not be 
entitled to property which is essential for the further 
conduct[ing] of family business. 

2. If it is impossible to give due part in kind, then xs price 
shall be paid. 


Chapter Seven. Ownership of land and other propery rights 
relating to land. 


Article 100. Ownership Of Land 


1. The land, except that in the private ownership of citizens of 
Mongolia, shall be the property of the State. 


2. In the exercise of its rights a landowner may not cause 
damages to the environment and violate the right and legitimate 
interests of the other person in the exercise of its rights. 

3. When a landowner transfers its land to the other's use, the 
former shall indicate its utilization. It is not allowed to use such 
land given for the concrete purpose contrary thereto. 

4. The tenn "landowner" mentioned in this Chapter shall be 
understood as the State until the establishment of the procedure 
for private ownership of land by the citizens of Mongol a. 
Article 101. Public Use Of Land 


Citizens are entitled to enter into the land under state ownership 


which may be subject to public use without any permission, and 
to use the natural things in such land within the legal 
framework. 


Article 102. Rights Of Non-landowner 


A non-landowner shall possess and use land in conformity with 
the terms and conditions established by the law or contract 
concluded with the owner. 


Article 103. Right To Lifetime Possession Of Land And 
Inheritance Of Such A Right 
l. A citizen may acquire the right to lifetime possession of 
land under state ownership on the grounds and procedure 
subject to law as well as the right to inheritance of his/her right 
to such possession. 
2. A citizen who has the right to lifetime possession of land 
and inheritance of his/her right to such possession shall possess 
and use such land subject to its utilization and terms at that 
time. 

wo» & 
Chapter Eight. Ownership of apartments and other property 
rights relating to apartments. 


ee 


Article 120. Ownership of private residential houses 


l. An owner of private residential houses is entitled to 
possess, use and dispose of it at its own discretion. 

2. In the disposal of the residential house indicated in Section 
1 of this Article, an owner thereof shall get a written consent of 
all of the adult family members thereto. 


Article 121. Rights of family members of owner of | 
apartment or of private residential house 


l. A family member of the owner of an apartment or private 
residential house is entitled to possess snd use such an 
apartment or house like the owner himself/herself. 

2. If a family member of an apartment or private residential 
house considers his/her right thereto to have been violated, then 
it shall be entitled to claim the removal of such violations. 


**»5* 


Chapter Twenty-Five. Hire For Apartments 
*** 
Article 250. Family Member of Hirer 


1. Spouse, children and parents who are living in a permanent 


A! 


community with a hirer shall be considered as the latter's family 
member. 


2. Any other relatives of family members listed in Section 1 of 
this Article and persons maintained who are under his/her care, 
and are unable to work, and have been living in a permanent 
community with him/her not less than one year period and have 
a common business may be considered as a family member. 


3. A court shall decide on disputes conceming a family 
member. 


Article 251. Right of Family Members of Hirer 


l. Family members who are living in a permanent community 
with a hirer of apartments shall have all rights and obligations of 
hirer, provided by the law or contract for hire of apartments. 


2. Upon request by a hirer of apartments or by any of his/her 
family members, a contract for hire of apartments may be 
concluded with any of his/her members. 


3. Where a hirer of apartments has deceased or has moved 
from such apartments, a contract for hire of apartments may be 
concluded with any of his/her family members. 

4. When an adult family member leaves the family, the 


disputes arising fram the possession and use of apartments shall 
be decided by a court without consideration of [the fact of] 
whom a contract for hire of apartments has been concluded with. 


es x 


Part VL Right of Inheritance 
Chapter Fifty-One. General Provisions 
Article 398. Grounds for Inheritance 


1. Property and rights of the person to be inherited are subject 
to succession. 


2. Inheritance is subject to statute and testament. 


3. A statutory inheritance order may be changed only by 
testament of the person to be inherited. 


4. Only citizens who are alive at the death of the person to be 
inherited as well as child born after the death thereof may be 
heirs. 


5. Where there are no heirs or they refused mheritance or all 
of heirs renounced their right of inheritance, then the inheritable 
property of the deceased person shall be transferred to the State 
ownership (like a property without ownership). 


6. If some part of the property of the person to be inherited is 
subject to testament or there are no heirs to inberit the 
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remaining part, then it also shall be transferred to the State 
ownership like mislaid property. 


oes 
Chapter Fifty-Two. Statutory Inheritance 
Article 403. Statutory Heirs 


The following persons shall be statutory heirs and be entitled to 
equal part of inheritable property: 


1) spouse, sons, daughters, adopted children, heirs of the 
body, parents and foster parents who were under the 
maintenance of the descendent and arc not able to work; 


2) Parents and foster parents, grandfathers, grandmothers, 
foster grandfathers, foster grandmothers who are able to 
work, as well as brothers and sisters of descendent if there 
are no heirs listed in paragraph 1 of this Section or such 
heirs refused their inheritance or renounced their right to 
SUCCESSION, 


3) Grandsons, granddaughters and their descendants of (he 
person to be inherited whom statutory parents are deceased 
at the date for opening inheritance are entitled to equal part 
in inheritable property due to their parents to be included m 


4) The citizen who was under maintenance of the person to be 
inherited not less than one year prior to the latter’s death, 
and is unable to work except persons listed in Section 1, 2 
of this Article shall be considered as a statutory heir. If 
there's no other heir, then such person shall be entitled to 
equal part in inheritance therewith. 

4. Household effects shall be transferred to a statutory heir 

who has been living with the person to be inherited at the time 

of the latter's death irrespective of [the] inheritance order and 

nature of the part of inheritable property. 


5. The spouse’s own property is subject to succession uncer 
Sections 1, 2 and 3 of this Article. 


6. Only persons listed in Paragraph 1, Section 1 of this Article 
are entitled to inherit the part of common property due to fam:ly 
members in kind or in the form of monies. 


Article 404. Inheritance of Remaining Property Not 
Covered by Testament 


Should some part of the property be transferred by testament to 
heirs, then the remainder shall be transferred to statutory heirs. 


Chapter Fifty-Three. Inheritance by Testament 
Article 405. Contents of Testament 
l. Each citizen may at his/her own discretion bequeath all or 
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part of his/her property and rights to one or several citizens who 
are or are not statutory heirs, or to the State and legal entities. 


2. A testator who bequeaths his/her property to the Stat= or 


3. A testator may deprive one or several or all of statctory 
heirs of their inheritance right by his/her testament on the way 
of indicating the former's name therein . 


The provisions of Section 4 of this Article and Section 2 of 
Article 406 shall not be applied to the person who has lost 
his/her right of inheritance in this way. 


4. In case, the testator has bequeathed all of his/her property 
to another person, children of the person to be inherited whc are 
minors or are not able to work, heirs of the body, a spouse who 
was under his/her maintenance and is not able to work, parents 
and foster parents and other statutory heirs shall be entitled to 
not less than two thirds of the property inheritable thereto 
subject to law. In the determination of size of this inheritable 
part the price of ordinary household effects and bank accouncs of 
the person to be included shall be included. 


$ $ $ 
Part VIL International Private Law 


Chapter Fifty-Eight 


$s + 


Artide 428. Civil Law Capacity and Legal Capacitr of 
Foreign Citizen and Stateless Persons 


1. The foreign citizens and stateless persons shall have the 
similar civil law capacity to that of citizens of Mongolia. Their 
civil status may be restricted by the Mongolian law. 


2. A legal capacity of foreign citizens shall be determined by 
the law of the State [of] which such citizens are nationals. 


3. A legal capacity of stateless persons shall be determined 
the law of the State where they have a permanent residence. 


4. A legal capacity of foreign citizens regarding their 
contractual obligations and torts occurred on the territory of 
Mongolia shall be determined by the Mongolian law. 

5. Deprivation of legal capacity or limitation of legal capacity 
of any persons on the territory of Mongolia shall be determined 
by the Mongolian law. 

6. Declaration of any person to have been missing or to have 
deceased on the territory of Mongolia shall be determined by the 
Mongolian law. 


**"* 


TERRITORY OF HONG KONG.  Intestntes! Estates 
(Amendment) Ordinance 1995 (Ordinance No. 57 of 1995), 13 
July 1995. (Hong Kong Government Gazette, Vol. 137, No. 28, 
Legal Supplement 1, 14 July 1995, pp. A1417-A1442.) 


3. Succession to estate on intestacy 
Section 4 is amended — 


*»»* 


(b) by repealing subsections (3) and (4) and substituting — 


"(3) If the intestate leaves a husband or wife and issue, 
whether or not persons mentioned in subsection (2)(b) also 
survive, the surviving husband or wife shall take the personal 
chattels absolutely and, in addition, the residuary estate of the 
intestate (other than the personal chattels) shall stand charged 
with the payment of a net sum of $500,000, free of death duties 
and costs, to the surviving husband or wife with interest on that 
sum from the date of the death at the rate determined from time 
to time by the Chief Justice for the purpose of section 49(1)(5) 
of the Supreme Court Ordinance (Cap. 4) until paid or 
appropriated and, subject to providing for that sum and interest, 
the residuary estate (other than tbe personal chattels) shall be 
held — 


(a) as to one half, in trust for the surviving husband or wife 
absolutely, and 


(b) as to the other half, on the statutory trusts for the issue of 
the intestate. 


(4) If the intestate leaves no issue but does leave a husband or 
wife and one or more of the following, namely a parent, a 
brother or sister of the whole blood, or issue of a brother or 
sister of the whole blood, the surviving husband or wife shall 
take the personal chattels absolutely and, in addition, the 
residuary estate of the intestate shall stand charged with the 
payment of a net sum of $1,000,000, free of death duties and 
costs, to the surviving husband or wife with interest on that sum 
from the date of death at the rate determined from time to time 
by the Chief Justice for the purpose of section 49(1)(5) of the 
Supreme Court Ordinance (Cap. 4) until paid or appropriated 
and, subject to providing for that sum and interest, the residuary 
estate shall be held — 


(a) as to one half, in trust for the surviving husband or wife 
absolutely, and 


(b) asto the other half — 


(i) where the intestate leaves one parent or both parents 
(whether or not brothers or sisters of the intestate or their issue 
also survive), in trust for the parent absolutely or, as the case 
may be, for the 2 parents in equal shares absolutely, or 


(i) where the intestate leaves no parent, on the statutory trusts 
for the brothers and sisters of the whole blood of the intestate."; 


(c) by repealing subsection (8) and substituting — 


"(8) Ifthe intestate leaves no husband or wife and no issue and 
no parent, then the residuary estate of the intestate shall be held 
in trust for the following persons living at the death of the 
intestate, and in the following order and manner, namely — 


firstly, on the statutory trusts for the brothers and sisters of the 
whole blood of the intestate; but if no person takes an absolutely 
vested interest under such trusts; then 


secondly, on the statutory trusts for the brothers and sisters of 
the half blood of the intestate, but if no person takes an 
absolutely vested interest under such trusts, then 


thirdly, for the grandparents of the intestate and, if more than 
one survive the intestate, in equal shares, but if there is no 
member of this class, then 


fourthly, on the statutory trusts for the uncles and aunts of the 
intestate who are brothers or sisters of the whole blood of a 
parent of the intestate; but if no person takes an absolutely 
vested interest under such trusts; then 


fifthly, on the statutory trusts for the uncles and aunts of the 
intestate who are brothers or sisters of the half blood of a parent 
of the intestate."; 


ee 


7. Right of surviving spouse to acquire residence 


Schedule 2 shall have effect for enabling the surviving husband 
or wife of an intestate to acquire the premises in which the 
surviving husband or wife was residing at the time of the 
intestate's death. 


11. Schedule added 
The following is added — 
"SCHEDULE 2 


L Right of surviving spouse to require residence to be 
appropriated 


(1) Where the residuary estate of the intestate comprises or 
includes an interest in premises in which the surviving husband 
or wife was residing at the time of the intestate’s death (referred 
to in this Schedule as the "residence") and the surviving 
husband or wife so elects, the personal representatives shall 
appropriate that interest — 


(a) in or towards satisfaction of any interest of the surviving 
husband or wife in the estate of the intestate, or 
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(b) partly in satisfaction of an interest of the surviving husband 
or wife in the estate of the intestate and partly in return for a 
payment of money by the surviving husband or wife to fhe 
personal representatives. 


(2) Subparagraph (1) does not apply where the interest is — 


(a) a tenancy that at the date of the intestate's death was a 
tenancy fhat would determine within a period of 2 years from 
that date; or 


(b) a tenancy that the landlord by notice given after that date 
could determine within the remainder of that period. 


(3) For the purposes of such appropriation, the personal 
representatives shall ascertain and fix the value of the interest in 
the residence and shall for that purpose employ a duly qualified 
valuer and may make any transfer or conveyance (including an 
assent) that may be necessary for giving effect to that 


2. Restrictions on exercise of election 
Where the residence — 


(a) forms part of a building and the residuary estate comprises 
or includes an interest in the whole of the building; or 


(b) was, at the time of the intestate's death, partly used for 
purposes other than domestic purposes, 


an election under paragraph 1 shall not be exercisable unless the 
court, on being satisfied that the exercise of that election is not 
likely to diminish the value of the assets in the residuary estate 
(other than the interest in the residence) or make them more 
difficult to dispose of, so orders. 


3. Exercise of election 
(1) An election under paragraph 1 — 


(a) shall not be exercisable after the expiration of 12 months . 
from the first taking out of representation with respect to the 
intestate's estate; 


(b) shall not be exercisable after the death of the surviving 
husband or wife; 


(c) shall be exercisable 
tetives in writ 


(2) A notification in writing under subparagraph (1)(c) is not 
revocable except with the consent of the personal 
representatives, but the surviving husband or wife may require 
the personal representatives to have the interest in the residence 
valued in accordance with paragraph 1(3) and to inform him or 
her of the result of that valuation before he or she decides 
whether to exercise the right. 


by notifying the personal 
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s Paragraph 1(2) of Schedule 1 shall apply for the purposes 
the construction of the reference in this paragraph to the first 


aking ou of representation. 
4. —— —"— 


(1) During the period of 12 months mentioned in paragraph 3, 
consent of the surviving husband or wife sell or otherwise 
dispose of the interest in the residence except in the course of 
administration owing to want of other assets. 


(2) ‘An application to the court under paragraph 2 may be made 
by the personal representatives as well as by the surviving 
husband or wife, and if, on an application under that paragraph, 
the court does not order that an election under paragraph | shall 
be exercisable by the surviving husband or wife, the court may 
authorize the personal representatives to dispose of the interest 
in the residence within the period of 12 months referred to. 


(3) This paragraph shall not apply where the surviving husoand 
or wife is the sole personal representative or one of 2 or more 
personal representatives. 


(4) Nothing in this paragraph shall confer any right or. the 
surviving husband or wife as against any person who in good 
faith acquires an interest in property for valuable consideration 
(including marriage but not including a nominal consideration in 
money) from the personal representatives. 


5. Purchase of residence by personal representative 


Where the surviving husband or wife is one of 2 or more 
personal representatives, the rule that a trustee may not be a 
purchaser of trust property shall not prevent the surviving 
husband or wife from purchasing the residence in accordance 
with this Schedule. 


6. Persons of unsound mind and infants 


(1) Where the surviving husband or wife is a perscn of 
unsound mind, an election, requirement or consent under this 
Schedule may be made or given on his or her behalf by the 
guardian or committee, or where there is no guardien or 
committee, by the court. 


(2) An election, requirement or consent made or given ander 
this Schedule by a surviving husband or wife who is an infant 
shall be as valid and binding as it would be if he or she were of 
age.". 


CHILE. Decree with force of law No. 1 of 7 January 1994 
establishing the reformulated, coordinated, and systematized 
text of the Labour Code. (Diario Oficial, No. 34772, 24 January 
1994, as reproduced in Leyes, 1994, pp. 276-393.) 


Preliminary Title 


Article 1. Labour relations between employers and workers 
are regulated by this Code and by its supplementary laws. 


Nonetheless, these rules shall not be applicable to officials of 
the centralized and decentralized State Admmistration, the 
National Congress, and the Judiciary, nor to workers in state 
businesses and institutions and in businesses and institutions to 
which the State contributes or in which it participates or has 
representation, provided that these officials or workers are 
subject by law to a special statute. 


Nevertheless, workers in the entities designated in the preceding 
paragraph shall be subject to the rules of the Code with respect 
to aspects or matters not regulated in their respective statutes, 
provided that these rules do not contradict the statutes. 


Article 2. This Code recognizes the social function that labour 
fulfills and the freedom of people to enter into contracts and 
dedicate their efforts to the legal employment of their choice. 


Discrimination, exclusions, and preferences based on the 
grounds of race, colour, sex, union status, religion, political 
opinion, nationality, or social origin are contrary to the 
principles of labour laws. As a consequence, no employer may 
condition the contracting of workers on these factors. 


The State is responsible for protecting workers in their right 
freely to choose their work and for ensuring compliance with the 
rules that govern the provision of services. 


es ¢ 


Chapter IL The Ability to Enter into Contracts and Other 
Rules Relating to the Employment of Minors 


Article 13. For the purposes of the labour laws, persons over 
eighteen years old shall be considered adults and may freely 
contract for the provision of their services. 


Persons under eighteen years old and over fifteen years old may 
execute employment contracts if they do so with the express 
authorization of their father or mother, or, if these are lacking, 
their paternal or maternal grandparent, or, if these are lacking, 
their guardians or persons or institutions that have taken 
responsibility for the minors, or, if all the above are lacking, the 
respective labour inspector. 


Persons under fifteen years old and over fourteen years old may 
enter into contracts for the provision of their services, provided 
that they do so with the authorization indicated in the preceding 
peragraph, that they have fulfilled their scholastic obligations, 
and that they only perform light work that does not endanger 
their health or development or hinder their attendance at school 
and their participation in educationa! or training programmes. 


A labour inspector who has authorized the employment of a 
minor in the cases indicated in the preceding paragraphs shall 


x 


bring the background of the minor to the attention of the 
appropriate minors judge, who may nullify the authorization if 
he or she deems it inappropriate for the worker. 


Once authorization has been granted, the rules in Article 246 of 
the Civil Code shall be applied to the minor, and he or she shall 
be considered fully competent to carry out the corresponding 
activities. 


The provisions of the second paragraph shali not apply to a 
married woman, who shall be governed in this respect by the 
provisions of Article 150 of the Civil Code. 


In no case may persons under eighteen years old work more than 
eight hours per day. 


Artide 14. Minors under eighteen years old shall not be 
engaged in work underground, im tasks that require excessive 
strength, or in activities that might endanger their health, safety, 
or morality. 


Minors under eighteen years old may not be contracted for work 
underground without submitting first to a fitness test. 


An employer who contracts a minor under eighteen years old 
without having met the requirement established in the preceding 
paragraph shall incur a fine of three to eight monthly tax units, 
which shall be doubled in the case of & repeat offense. 


Article 15. The employment of minors under eighteen years 
old in cabarets or other similar establishments presenting live 
performances, as well as those establishments serving alcoholic 
beverages to be consumed in the same establishment, is 
prohibited. 


However, minors who have the express authorization of their 
legal representative and the minors judge minors may act in 
those performances. 


Article 16. In duly certified cases, and with the authorization 
of their legal representative or the minors judge, persons under 
fifteen years old may be permitted to execute labour contracts 
with persons or entities devoted to the theatre, cinema, radio, 
television, the circus, or other similar activities 

i 


Article 17. If a minor is contracted when the provisions of the 
preceding Articles have not been complied with, the employer 
Shall be subject to all obligations inherent in the contract while 
it applies; however, the labour inspector, either on his oc her 
own authority or upon the request of a party, is to order the 
termination of the relationship and shall apply the corresponding 
penalties to the employer. 


Article 18. Minors under eighteen years old are prohibited 
from all night work in industrial and commercial establishments 
that is carried out between 10:00 P.M. and 7:00 A.M., with the 
exception of those establishments in which only members of a 
family are employed, under the authority of one of them. 
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Males over sixteen years old are exempt from this prohibition 
with respect to industries and businesses designated by 
regulation that, by reason of their nature, must necessarily 
operate during the day and the night. 


Chapter IIL Nationality of Workers 


Article 19. At least 85 per cent of the workers who serve the 
same employer shall be of Chilean nationality. 


An employer employing not more than twenty-five workers is 


Article 20. For the purposes of computing the percentage 
referred to in the preceding Article, the following rules shall be 
followed: 


1) the total number of workers that an employer employs 
within the national territory shall be taken into account—not the 
number employed at distinct, separate branches, 


2) technically specialized personnel who cannot be replaced 
by national personnel shall be excluded; 


3) aforeigner whose spouse or children are Chilean or who is 
a widow or widower of a Chilean spouse shall be considered 
Chilean, and 


4) —— P E 
without counting incidental absences, shall also be considered 
Chilean. 


***5 


Chapter VL Protection of Remuneration 


eee 


Article 59. An amount that a worker assigns for the 
maintenance of his or her family may be established in a 
contract. 


A married woman may receive up to fifty percent of the wage of 
her husband, if he has been declared immoral (vicioso) by the 
appropriate Labour Judge. 


In the cases of the preceding paragraphs, the employer shall be 
obligated to make the respective reductions and pay the sums tc: 
the assignee. 


se 


Title IL Protection Of Maternity 


Article 194. The protection of maternity shall be governed by 
the provisions of this Title, and the following shall be subject to 
hen publi iuuat. dennen ` financial 
departments — (servicios ^ semifiscales), departments of 
autonomous administration, municipal departments, and all 
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industrial, mining, agricultural, or commercial departments, 
establishments, cooperatives, or businesses, whether they are a 
taxable or semi-taxable entity, an entity of autonomous or 
independent administration, ot a municipal or private entit”, or 
they belong to a public or private law corporation. 


The preceding provisions extend to branches or dependencies of 
the indicated establishments, businesses, or departments. 


These provisions shall benefit all women workers who are 
subject to any employer, including those who work at hme, 
and, in general, all women who are protected by any social 
security system. 


Article 195. Women workers shall have the right <o a 
maternity leave of six weeks preceding childbirth and twelve 
weeks following it. 


If the mother dies in childbirth or during the period of leave 
following it, this leave or the remainder of it that is designated 
for the care of children shall belong to the father; he shall rot be 
able to enjoy the benefit established in Article 201 of this Code, 
but shall have a right to the subsidy referred to in Article 198 
refers. 


The rights referred to in the first paragraph may not be 
renounced, and pregnant women and women who have given 
birth are prohibited from working during periods of leave. 


In addition, notwithstanding any stipulation to the contrary. their 
work and positions are to be reserved during these periods. 


Article 196. If, during the pregnancy, an illness resulte from 
the pregnancy, as evidenced by a doctor's certificate, a female 
worker shall have a right to supplementary prenatal leave, the 
duration of which shall be fixed, as the case may be, >y the 
departments responsible for preventive or curative medica! care. 


If childbirth takes place after six weeks following the date on 
which the woman began maternity leave, prenatal leave shall be 
understood as extended until childbirth and postnatal leave shall 
be calculated from the date of childbirth; this is to be evidenced 
before the expiration of the period by a corresponding doctor's 
or midwife's certificate. 


If, due to childbirth, an illness results (as evidencec by a 
doctor's certificate) that impedes a return to work for a period 
greater than that of postnatal leave, this leave shall be prolonged 
for a time fixed, as the case may be, by the department in charge 
of preventive or curative medical attention. 


The certificates to which this Article refers shall be issued free- 
of-charge when requested by doctors or midwives who, in any 
capacity, receive remuneration from the State. 


Article 197. In order to make use of the maternity leave 
described in article 195, the head of the establishment, business, 
or department or the employer is to be presented with a Joctor's 


or midwife’s certificate proving that the state of pregnancy has 
reached the point set for leave to be taken. 


Leave shall be granted in conformity with the formal 
requirements specified by regulatian. 


Certificates shall be issued free-of-charge by the doctors or 
midwives referred to in the final paragraph of the preceding 
article. 


Article 198. In the period of maternity leave referred to in 
Article 195 or of supplementary or extended leave described in 
Article 196, the woman shall receive an allowance equal to the 
full amount of remuneration and allowances that she receives, 
reduced only by the corresponding social security taxes and legal 
deductions (descuentos legales). 


Article 199. When, due to a serious illness as evidenced by 
means of a medical certificate issued or confirmed by the 
departments that are responsible for the medical care of minors, 
the health of a minor child requires home care, a working 
mother shall have the right to the leave and allowance 
established by the preceding Article for the period that the 
respective department determines. In the case in which both 
parents are workers, either of them, at the mother’s choice, may 
enjoy the leave and allowance referred to. Nonetheless, the 
father shall enjoy these if the mother has died or he has legal 
responsibility for the minor, according to a judicial decision. 


A worker who has in his or her care a minor under one year old 
and who has been judicially granted legal responsibility for or 
personal care of that minor for the purposes of guardianship 
(medida de protección) shall also have a right to this leave and 
allowance. This right shall extend to the spouse, in the terms 
described in the preceding paragraph. 


If the above benefits have been obtained in an illegal manner, 
the workers involved shall be jointly and severally responsible 
for the restitution of the monetary payments received, without 
prejudice to possible corresponding criminal penalties. 


Article 200. A worker who has in his or her care a minor 
under six months old and who has been judicially granted legal 
responsibility for or personal care of the mmor for the purposes 

of guardianship, shall have a right to leave and an allowance for 
twelve weeks. 


The corresponding request for leave is necessarily to be 
accompanied by a his or her swom declaration that he or she has 
under his or her personal care the minor that gives rise to the 
benefit and a certificate of the court that has granted him or her 
legal responsibility for or personal care of the minor for the 
purposes of guardianship. 


Article 201. During the period of pregnancy and for one year 
after the expiration of maternity Jeave, a female worker shall be 
subject to the provisions of Article 174. 


If, through ignorance of the worker's state of pregnancy, the 
termination of her contract has been arranged in contravention of 
the provisions of Article 174, the measure shall be without 
effect, and the worker shall return to work, without prejudice to 
the right to remuneration for the time during which she unjustly 
remained away from work, if during this time she did not have a 
right to an allowance. To this end, the presentation of the 
corresponding doctor's or midwife's certificate is sufficient. The 
affected worker shall assert this right within a period of sixty 
working days starting from her discharge. 


Notwithstanding the provisions of the first paragraph, if she hus 
been deprived of her rights during the period in which she is 
was enjoying maternity leave, as referred to in Articles 195 and 
196, she shall continue to receive the allowance established in 
Article 198 until the end of the period of leave. For the 
purposes of the severance pay, if there is such, the labour 
contract shall be understood to expire at the moment at which 
she no longer received her maternity allowance. 


The provisions of this Article shall not apply to workers in a 
private firm (casa particular). 


Article 202. During the period of pregnancy, a female worker 
who is customarily employed in work generally considered 
harmful to health is to be transferred, without a reduction in 
remuneration, to another job that is not harmful to her condition. 


For these purposes, all work that does the following, in 
particular, shall be understood to be harmful to health: 


a) requires the worker to lift, pull, or push large weights, 

b) requires physical strength, including requiring the worker 
to remain on her feet for long periods of time; 

C) is performed on a night schedule, 

d) is performed during extraordinary work hours, and 

e) isdeclared by a competent authority to be unsuitable to the 
condition of pregnancy. 


Article 283. Establishments that employ twenty or more 
workers of any age or civil status are to have separate rooms 
connected to the workplace in which woman can feed their 
children who are under two years old and leave them while they 
work. 


These nurseries (salas cunas) are to meet hygiene and safety 
standards determined by regulation. 


Nevertheless, establishments that are referred to in the first 
paragraph and that are located in fhe same geographical area 
may, upon a favorable report by the National Committee on 
Nursery Schools, construct and maintam common nursery 
services for the care of the children of female workers in all of 
the establishments. 


out the functions of nurseries. For these purposes, the National 
Committee on Nursery Schools may enter into agreements with 
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the National Women’s Agency, munictpalities, or other public 
or private entities. 


An employer shall be understood as having met the obligation 
set out in this Article if he or she pays the costs of nurseries 
directly to an establishment where a female worker brings her 
children under two years old. 


The employer shall designate the nursery referred to in the 
preceding paragraph from among those that have received the 
authorization of the National Committee on Nursery Schools. 


The work break referred to in Article 206 shall include the time 
necessary for the mother’s round-trip to feed her children. 


The employer shall pay the minor's transportation costs to and 
from the respective establishment and the costs incurred by the 
mother in the situation referred to in the preceding paragraph. 


Article 204. Prior to the construction or conversion of 
nurseries, the owners of the respective establishments are to 
submit plens for the approval of the technical commission for 
the national plan on school buildings, within the Ministry of 
Public Education. 


Article 205. The costs of maintaining nurseries shall be borne 
exclusively by the employer, who is to have a competent person 
in charge of looking after and caring for the children; preferably, 
this person is to hold an auxiliary nursing certificate granted by 
the competent authority. 


Article 206. For the purpose of feeding their children, mothers 
shall have a right to make use of two periods of time that 
together shall not exceed one hour, these periods shall be 
considered, effectively, as hours worked for the purposes of 
payment of salary, whatever the system of remuneration. 


The right tc use this time for the purpose indicated may not be 
renounced in any way. 


Article 207. The National Committee on Nursery Schools and 
the Directorate of Labour have responsibility for ensuring that 
the provisions of this Title are complied with. 


Any person may file a complaint with the above organizations on 
violations of which he or she has knowledge. 


Rights of action and rights arising from this Title shall be 
extinguished after a period of sixty days starting at the time of 
the expiration of the period referred to in article 201. 


Article 208. Violations of the provisions of this Title shall be 
punished with a fine of fourteen to seventy monthly tax units 
calculated at the time at which the violation was carried out; this 
fine shall double in the case of a repeat offense. 

An equal penalty shall be incurred by employers through whose 


fault the institutions that are to pay the benefits established in 
this Title do not do so. 
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. Without prejudice to the above penalty, these employers Rave 
direct responsibility for payment of the respective allowar-cs to 
their female workers. 


ESTONIA. The Republic of Estonia Holidays Act, 7 July 1992. 
(Estonian Legislation in Translation, No. 11, November 1997, 
pp. 97-119.) 


L General Provisions 


*w* 


Sec. 2. Definition and classification of holiday 


(1) A holiday means the suspension of an employment coatract 
pursuant to the procedure and under the conditions prescaibed in 
this Act. 


(2) Holidays granted according to the nature of the wark and 
working conditions are the following: 


1) base holiday, including extended holiday (Sec. 9 cf this 
Act}, 
2) additional holiday (Sec. 10 of this Act). 


(3) In addition to the holidays specified in subsect.cn 2 
of this section, this Act regulates: 

1) leave for parents (Secs. 38-31 of this Act), 

2) holiday without pay (Secs. 32-34 of this Act). 


&*»* 


Sec. 5. Restriction on termination of employment -entract 
during holidays 


It is prohibited for an employer to initiate terminatior: of an 
employment contract during a holiday, except du- to the 
liquidation of an enterprise, agency, other organisafacn or a 
structural unit with the rights of an employer, or the bznkruptcy 
of the employer. 


ee $ 


IL Procedure for Granting Holidays 
Sec. 13. Grant of holidays during first working year 


(1) Employees who have worked at least six month; during 
their first working year have the right to receive a 3oliday in 
proportion to the number of months worked. Holiday time 
which has not been received is granted during the woking year 
at another time, is added to the holiday of the following: working 
year with the consent of the employee, or is granted = another 


(2) Regardless of the amount of time worked, the following 
have the right to receive a holiday in full during the first 
working year: 


Minors, 

2) disabled persons, 

3) women before or after pregnancy leave or maternity leave; 

4) men whose wives are on pregnancy leave or maternity 
leave; 

5) employees who are partially incapacitated for work dne to a 
work-related injury, 

6) in other cases prescribed by law, administrative legislation, 

a collective agreement or employment contract. 


(3) By agreement of the parties, a holiday may be granted in 
idus E aac 


* x* ow 


Sec. 16. Grant of holidays at time suitable for employees 


An employer 1s required to grant a holiday at the time requested 
by the employee to: 


]) a woman before and after pregnancy or maternity leave or 
after parental leave; 

2) a man during or after the pregnancy leave or maternity 
leave of his wife; 

3) a woman raising a child of up to three years of age; 

4) a man raising a child of up to three years of age alone, 

5) aminor, 

6) anemployee who is partially incapacitated for work due to 
a work-related injury, 


* ** 


IV. Holiday Pay and Monetary Compensation for Unused 
Holiday 


Sec. 24. Holiday pay 

Employers shall pay employees holiday pay for base holiday, 
additional holiday and additional child care leave, which are 
calculated pursuant to the procedures established by the 
Government of the Republic. 


ee 


V. Leave for Parents 
Sec. 28. Pregnancy leave and maternity leave 


Based on a certificate for maternity leave, a woman is granted a 
pregnancy leave of 70 calendar days before giving birth and a 
maternity leave of 56 calendar days after giving birth. In the 
case of a multiple birth or a delivery with complications, a 
maternity leave of 70 calendar days is granted. Pregnancy leave 


and maternity leave are added together and granted in full, 
regardless of the date of birth of the child. Compensation for the 
period of pregnancy leave and maternity leave is paid pursuant 
to the Medical Insurance Act. 


Sec. 30. Parental leave 


(1) A mother or father is granted parental leave at his or her 
request until the child attains three years of age. 


(2) Ifa mother or father does not use a parental leave, the leave 
may be granted to the actual caregiver of the child who lawfully 
resides in the Republic of Estonia. 


(3) Parental leave may be used at once or in parts at any time 
until the child attains three years of age. 


(4) Parental leave is not granted if the child is wholly or partly 
maintained by the State. 


(5) For the duration of a parental leave, an employment 
contract is suspended and for this period of time the employee is 
paid state maintenance allowance pursuant to the Child Benefits 
Act. 


Sec. 31. Additional child care leave 


(1) A mother or father is granted an additional child care leave 
of three calendar days per working year at his or her request if 
the mother or father has one or two children under fourteen 
years of age, and six calendar days if the mother or father has 
three or more children under fourteen years of age or at least one 
child under three years of age. A guardian raising a child 
without parents is also entitled to such leave. 

(2) An additional child care leave is granted in the year that a 
child reaches fourteen years of age regardless of whether the 
child's birthday is before or after the leave. 

(3) An additional child care leave is added to a base holiday, 
additional holiday and extended base holiday, and is granted 
together with the same or, by agreement of the parties, at 
another time. 


(4) An additional child care leave is not granted if the child is 
wholly or partly maintained by the State. 


VL Holiday without Pay or with Partial Pay 
A eg 
Sec, 34. Duty to grant holiday without pay 


(1) At the request of the employee, the employer is required to 
grant a holiday without pay to: 


1) awoman raising a child of up to fourteen years of age; 
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2) a man (guardian) raising a child of up to fourteen years of 
age alonc; 

3) one of the parents (guardian, curator) raising a disabled 
child; 


4) an employee who is admitted to the entrance examinations 
of a vocational institution, institution of applied higher 
education or university, l 

5) in other cases prescribed by law, administrative legislation, 
a collective agreement or employment contract. 


(2) In the cases prescribed in clauses (1) 1)-3) of this section, a 
holiday without pay is granted for up to fourteen calendar days 
during a working year at a time established by agreement of the 
parties. Holidays without pay are granted for taking entrance 
examinations on the basis of a statement from the educational 
institution for the time indicated therein. In other cases, 
holidays without pay are granted to the extent prescribed in the 
corresponding Act, administrative legislation, a collective 
agreement or employment contract. 


Sec. 35. Formalization of holiday without pay 


Holidays without pay are formalised pursuant to the procedure 
established by the employer. 


VIL Final Provisions 
Sec. 36. Liability of employer 


An employer bears liability for refusing to grant a holiday, 
shortening a holiday, violating the procedure for granting 
holidays, or failure to pay holiday pay compensation for unused 
holidays pursuant to procedure prescribed by law. 


Sec. 37. Resolution of disputes 


Disputes arising between employees and employers upon 
applicatian of this Act are resolved pursuant to the procedures 


prescribed for the resolution of individual labour disputes. 


IRELAND. Matemity Protection Act, 1994 (Act No. 34 of 
1994), 27 December 1994. (Irish Current Law Statutes 
Annotated, Release 42, February 1995, pp. 34-[1)-[21].) 

Part IL Maternity Leave 

Interpretation of Part II 


7. (1) In this Part "the minimum period of maternity leave" 
has the meaning assigned by section 8. 


(2) References in this Part to an employee are references to a 
female employee only. 


(3) References in this Part to a pregnant employee include, as 
respects any time before the expiry of her maternity leave, an 
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employee who was pregnant immediately before that leave 
began. 


Entitlement to maternity leave 


8. (1) Subject to this Part, a pregnant employee shall be 
entitled to leave, to be known (and referred to in this Act) as 
"maternity leave," from her employment for a period (in this 
Part referred to as "the minimum period of maternity leave") of 
not less than 14 consecutive weeks. 


(2) The Minister may by order, made with the consent of the 
Minister for Social Welfare and the consent of the Minister for 
Finance, amend subsection (1) so as to extend the period 
mentioned in that subsection. 


Notification to employer 


9. (1) Entitlement to the minimum period of maternity leave 
shall be subject to a pregnant employee — 


(a) having, as soon as reasonably practicable but not later -han 
four weeks before the commencement of maternity leave, 
notified in writing her employer (or caused her employer t5 be 
so notified) of her intention to take maternity leave; and 


(b) having, at the time of the notification, given to her 
employer or produced for her employer's inspection a medical or 


(2) A notification under this section may be revoked by a 
further notification in writing by the employee concerned tc her 
employer. 


Allocation of minimum period of maternity leave 


10, (1) Subject to subsection (2) and sections 11 to 13 the 
minimum period of maternity leave shall commence on suck day 
as the employee selects, being not later than four weeks before 
the end of the expected week of confinement, and shall end on 
Such day as she selects, being not earlier than four weeks after 
the end of the expected week of confinement. 


(2) Where an employee is employed under a contract for a 
fixed term and that term expires before the day which, apart 
from this subsection, would be the last day of her maternity 
leave, then — 


(a) notwithstanding any other provisions in this Part, the last 
day of her maternity leave shall be the day on which the term 
expires, and 

(b) nothing in this Part shall affect the termination o? the 
employee's contract of employment on that day. 


Variation in allocation of minimum perlod of maternity 
leave 


11. (1) Where it is certified by a registered medical 
practitioner or otherwise to the satisfaction of the Minister and 
the Minister for Social Welfare that, for an employee specified 
in the certificate, the minimum period of maternity leave should 
for a medical reason so specified commence on a date so 
specified, and the certificate is produced for inspection by the 
employer concerned within such period as may be prescribed by 
regulations made by the Minister under this section, the 
minimum period of maternity leave for that employee shall 
commence on the date so specified. 


(2) Where a certificate under this section is issued and the 
requirement in subsection (1) relating to the production of the 
certificate for the employer's inspection is complied with, the 
employee specified in the certificate — 


(a) shall be taken to have informed her employer of her 
pregnancy (if she had not previously done so), and 


(b) shall be deemed to have complied also with section 9(1)(a). 
Extension of maternity leave 


12. (1) Where the date of confinement of a pregnant employee 
occurs in a week after the expected week of confinement, the 
minimum period of maternity leave shall be extended by such 
number of consecutive weeks (subject to a maximum of four 
consecutive weeks) after the week in which the date of 
confinement occurs as ensures compliance with section 10. 


(2) Where the minimum period of maternity leave is proposed 
to be extended under this section, the employee concerned 
shall — 


(a) as soon as practicable after the proposal for such extension, 
notify in writing her employer (or cause her employer to be so 
notified) of the proposed extension; and 


(b) as soon as practicable after the date of confinement, 
confirm in writing to her employer the notification under 
paragraph (a) and specify the duration of the extension. 


Commencement of maternity leave (early confinement) 


13. (1) Where, in relation to a pregnant employee, the date of 
confinement occurs in a week that is four weeks or more before 
the expected week of confinement, the employee shall, where 
the circumstances so require, be deemed to have complied with 
section 9(1)(a) if the notification required by that section is 
given in the period of 14 days cammencing on the date of 
confinement. 


(2) Notwithstanding section 10(1), but subject to regulations 
under section 11, the minimum period of maternity leave for an 
employee referred to in subsection (1) shall be a period of not 


less than 14 consecutive weeks commencing on whichever of the 
following is the earlier — 


(a) the first day of maternity leave taken in accordance with 
section 10, and 


(b) the date of confinement. 
Entitlement to additional maternity leave 


14 (1) An employee who has taken maternity leave shall, if 
she so wishes, be entitled in accordance with this section to 
further leave, to be known (and referred to in this Act) as 
"additional maternity leave," for a maximum period of four 
consecutive weeks commencing immediately afler the end of her 
maternity leave. 


(2) An employee shall be entitled to additional maternity leave, 
whether or not the minimum period of maternity leave has been 
extended under section 12. 


(3) Entitlement to additional maternity leave shall be subject to 
an employee having notified in writing her employer (or caused 
her employer to be so notified) in accordance with subsection (4) 
of her intention to take such leave. 


(4) Notification under subsection (3) shall be given either at 
the same time as the relevant notification under section 9 or not 
later than four weeks before the date which would have been the 
employee's expected date of return to work under Part IV if she 
had not taken the additional maternity leave. 


(5) A notification under this section may be revoked by a 
further notification in writing given by or on behalf of the 
employee concerned to her employer not later than four weeks 
before the date which would have been her expected date of 
return to work under Part IV if she had not taken the additional 
maternity leave. 


(6) The Minister may by order amend subsection (1) so as to 
extend the period of four consecutive weeks mentioned in that 
subsection. 

Right to time off from work for ante-natal or post-natal care 
15. (1) For the purpose of receiving ante-natal or post-natal 
care or both, an employee shall be entitled to time off from her 


work, without loss of pay, in accordance with regulations made 
under this section by the Minister. 


(2) Without prejudice to the generality of subsection (1), 
regulations under this section may make provision in relation to 
all or any of the following matters — 


(a) the amount of time off to which an employee shall be 


(b) the terms or conditions relating to such time off, 
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(c) the notice to be given in advance by an employee so 
entitled to her employer (including any circumstances in which 
such notice need not be giveny, 


(d) the evidence to be furnished by an employee so entitled to 
her employer of any appropriate medical or related appointment. 


Entitlement of employed father to leave on death of mother 


16. (1) If a woman (in this section referred to as "the mother") 
who has been delivered of a living child dies at any time before 
the expiry of the fourteenth week following the week of her 
confinement, the father of the child (if he is employed under a 
contract of employment) shall be entitled in accordance with this 
section to leave from his employment for a period ending as 
follows — 


(a) if the mother dies before the expiry of the tenth week 
following the week of her confinement, the period ends at the 
end of that tenth week; and 


(b) ifthe mother dies at any time after the expiry of that tenth 
week, the period ends at the end of the fourteenth week 
following the week of her confinement. 


(2) Entitlement to leave under subsection (1) shall be subject to 
the father — 


(a) notifying his employer in writing (or causing his employer 
to be so notified) not later than the day on which his leave 
begins of the death of the mother, of his intention to take leave 
under subsection (1) and of the length of the leave to which he 
believes he is so entitled; and 


(b) if requested by his employer, causing his employer to be 
supplied, as soon as is reasonably practicable, with a copy of the 
death certificate made in respect of the mother and of the birth 
certificate in respect of the child. 


(3) The period of leave under subsection (1) shall commence 
within 7 days of the mother's death; and in this section — 


(a) a period of such leave which ends as mentioned in 
paragraph (a) of subsection (1) is referred to as "subsection 
(1)(a) leave", and 


(b a period of such leave which ends as mentioned in 
paragrapk (b) of that subsection is referred to as "subsection 
(Db) leave." 


(4) A father who has taken subsection (1)(a) leave shall, if he 
80 wishes, be entitled to further leave for a maximum period cf 
four consecutive weeks commencing immediately after the end 
of his subsection (1) (a) leave. 


(5) Entitlement to further leave under subsection (4) shall be 
subject to the father having notified in writing his employer (or 
caused his employer to be so notified) in accordance with 
subsection (6) of his intention to take such leave. 
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(6) Notification under swbsection (5) shall be given either at 
the same time as the notification under subsection 2(a) ox (if it 
is later) not later than four weeks before the date which wculd 
have been the father's expected date of return to work under Part 
IV if he had not taken the further leave under subsection (4). 


(7) A notification under this section may be revoked by a 
further notification in writing given by or on behalf of the fa:her 
to his employer — 


(a) if it relates to subsection (1)(a) leave or subsection (1)(b) 
leave, not later than the day on which the leave is due to bezin; 
and 


(b) ifitrelates to leave under subsection (4), not later than the 
latest date on which, under subsection (6), the notification which 
is to be revoked could have been given. 


(8) The Minister may by order, made with the consent of the 
Minister for Social Welfare and with the consent of the Min:ster 
for Finance, amend subsections (I) and (4) so as to extend the 
periods mentioned in those subsections. 

(9) Any reference in this section to the week of the mother's 
confinement is a reference to the week in which fell the date of 
her confmement. 


Part HL Leave to Protect Health and Safety of Preg31ant 
Employees, etc. 


Employees to whom Part ITI applies 
17. (1) This Part applies to — 

(a) pregnant employees, 

(b) employees who have recently given birth; and 
(c) employees who are breastfeeding. 

Leave on health and safety grounds 


18. (1) If, by regulations under the 1989 Act implementimnz the 
1992 Directive, an employer is required to move an employee to 
whom this Part applies to other work (whether as a result of a 
risk assessment or because the employee cannot be requirzd to 
perform night work), but — 


(a) itis not technically or objectively feasible for the employer 
to move the employee as required by the regulations, ot 


(b) such a move cannot reasonably be required on duly 
substantiated grounds, or 


(c) the other work to which the employer proposes to move the 
employee is not suitable for her, 


the employee shall be granted leave from her employment ander 
this section. 


(2) Where an employee is granted leave under this section, she 
shall be entitled to receive, on request to her employer, a 
certificate, in such form as may be determined by regulations — 


(a) stating that she has been granted leave for whichever of the 
ugripiot duin E ee 
in the circumstances and containing such supplementary 
Rc eus c D e E 


(b) specifying the date on which the leave began and its 
expected duration. 


(3) For the purposes of subsection (1)(c), other work is suitable 
for an employee if it is — 


(a) of a kind which is suitable in relation to the employee 
concerned, as an employee to whom this Part applies, and 


(b) appropriate for the employee to do in all the circumstances. 


(4) For the first 21 days of leave granted to an employee by an 
employer under this section in any relevant period, the emplayee 
shall be entitled to receive from the employer remuneration of 
an amount determined in accordance with regulations. 


(5) Regulations under subsection (2) or subsection (4) shall be 
made by the Minister after consultation with — 


(a) the Minister for Finance, 
(b) the Minister for Social Welfare; and 


(c) the Minister for Enterprise and Employment. 


(6) In subsection (4) "relevant period," in relation to an 
employee, means the period beginning with her pregnancy and 
continuing beyond any confmement resulting from that 
pregnancy until she ceases to be an employee who has recently 
given birth or, as the case may be, an employee who is 
breastfeeding. 


(7) Regulations under subsection (4) may provide that such day 
or days as may be determined under the regulations shall be left 
out of account in calculating the 21 days referred to in that 
subsection. 


Ending of leave under section 18 where no change of 
circumstances 


19. (1) Subject to subsection (2) and section 20, leave granted 
to an employee under section 18 shall end — 


(a) in the case of leave granted to a pregnant employee, 
immediately before her maternity leave begins; and 


(b) in any other case, on the date on which she ceases to be an 
employee to whom this Part applies. 


(2) Where an employee to whom leave is granted under section 
18 1s employed under a contract for a fixed term and that term 
expires before the day which, apart from this subsection, would 
be the day an which that leave would end, then — 


(a) the last day of the leave so granted to her shall be the day 
on which the term expires; and 


(b) nothing in this Part shall affect the termination of the 
employee's contract of employment on that day. 


Ending of leave under section 18 on change of circumstances 


20. (1) If an employee to whom leave has been granted under 
section 18 as being an employee who is breastfeeding ceases 
breastfeeding, she shall, at the earliest practical time, notify her 
employer in writing that she has so ceased. 


(2) Without prejudice to swbsection (1), if, during a period of 
leave granted to an employee under section 18, the employee 
becomes aware that her condition is no longer such that she is 
vulnerable to the risk by virtue of which she was granted the 
leave, she shall at the earliest practical time notify her employer 
in writing that she 1s no longer at risk. 


(3) Where an employer receives notification from an employee 
under subsection (1) or subsection (2), and has no reason to 
believe that, if the employee returned to work, she would be 
vulnerable to risk as an employee to whom this Part applies — 


(a) the employer shall take all reasonable measures to enable 
the employee to retum to work m the job which she held 
immediately before the start of her leave and shall then notify 
her in writing that she can resume work in that job; and 


(b) the leave granted to the employee under section 18 shall 
end seven days after the notification under paragraph (a) is 
received by her or, if it is earlier, on the day she returns to work. 


(4) 1f, during a period of leave granted to an employee under 
section 18, her employer — 


(a) either takes whatever measures are necessary to ensure that 
she will no longer be exposed to any risk by virtue of which she 
was granted the leave or becomes able to move the employee as 
mentioned in section 18(1), and 


(b) notifies the employee in writing that she can return to work 
without exposure to that risk or, as the case may be, that other 
work is available to her which is suitable for her as mentioned 
in section 18(3), 


the leave granted to the employee under section 18 shall end 
seven days after the notification under paragraph (b) is received 
by her or, if it is earlier, on the day she returns to work or, as the 
case may be, takes up the other work. 
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Part IV. Employment Protection 

Interpretation of Part IV 

21. (1) in this Part — 

"natal care absence," in relation to an employee, means a period 
of absence from ber work to which the employee is entitled in 
accordance with regulations under section 15, and 
"protective leave" means — 

(a) maternity leave; 

(b) additional maternity leave; 


(c) leave to which a father is entitled under subsection (1) or 
subsection (4) of section 16; ot. . 


(d) leave granted under section 18. 


(2) Where protective leave of one description is immediate.y 
followed by protective leave of another description, the time an 
leave shall be treated for the purposes of this Part as one 
contmuous period of protective leave. 


Preservation or suspension of certain rights, etc., while on 
protective leave, etc. 


22. (1) During a period of absence from work by an employee 
while on — 


(a) maternity leave, 
(b) subsection (1)(a) leave, as defined in section 16(3), or 
(c) leave granted under section 18, 


and during a period of natal care absence, the employee shall be 
deemed to have been in the employment of the employer and, 
accordingly, while so absent the employee shall, subject to 
subsection (6) and section 24, be treated as if she had not been 
so absent, and such absence shall not affect any right (other 
than, except in the case of natal care absence, the employee's 
right to remuneration during such absence), whether conferred 
by statute, contract or otherwise, and related to the employee's 
employment. 


(2) In respect of a period of absence from work by an employee 
while on — 


(a) additional maternity leave, 
(b) subsection (1)(b) leave, as defined in section 16(3), or 
(c) further leave under section 16(4), 


the period of employment before such absence shall be regarded 
as continuous with the employees employment following such 
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absence in respect of any right (other than the right to 
remuneration during such absence) whether conferred by stetute, 
contract or otherwise, and related to the employee's employnent. 


(3) Nothing in this section affects — 


(a) an employees right to be offered suitable alterracive 
employment under section 27, or 


(b) an employee's right to remuneration in accordance with 
section 18(4). 


(4) A period of absence from work while on protective leave 
shall not be treated as part of any other leave (including sick 
leave or annual leave) to which the employee concerned is 
entitled. 


(5) An employee shall be deemed not to be an emoabyed 
contributor for the purposes of the Social Welfare 
(Consolidation) Act, 1993, for any contribution week (witLia the 
meaning of that Act) in a period of absence from wer on 
protective leave if the employee does not receive any reckomable 
earnings (within the meaning of that Act) in respect «f that 
week. 


(6) Where subsection (1) applies during a period of absenze by 
an employee while she is on leave granted under secío3 18, 
nothing in this section shall entitle her to benefits under section 
4 of the Holidays (Employees) Act, 1973 in respect of & public 
holiday (within the meaning of that Act) falling duritg that 
period of absence. 

Voidance of certain purported terminations of emplcyment, 
etc. 


23. Each of the following shall be void: 


(a) any purported termination of an employee's empcyment 
while the employee is absent from work on protective lezvz; 


(b) any purported termination of an employee's employment 
durmg a period of natal care absence; 


(c) any notice of termination of an employee's employment 
given while the employee is absent from work on [-ctective 
leave and expiring subsequent to such a period of absenze; 


(d) any notice of termination of an employees em>byment 
given during a period of natal care absence and expiring 
subsequent to such a period; 

(e) any purported suspension from an employee's erp oyment 
imposed while the employee is absent from work on ~x>tective 
leave, or during a period of natal care absence. 


Extension of certain notices of termination of emplcyment or 
of certain suspensions 


24. Any notice of termination of employment given ir respect 


of an employee or any suspension from employment imposed on 
an employee — 


(a) before the receipt by the employees employer of a 
notification under section 9, 12, 14, 15, or 16 (or, where 
appropriate, under section 28), or 


(b) before the production for the employer's inspection of a 
certificate under section 11, 


and due to expire during the employee's absence from work on 
protective leave or (as the case may require) during a period of 
natal care absence shall be extended by the period of absence 
from work on protective leave or, as the case may be, the period 
of natal care absence. 


Provisions regarding periods of probation, training and 
apprenticeship 


25. (1) During an employee's absence from work while on 
protective leave, being an employee who, starting with the 
commencement of her employment with the employer — 


(a) is on probation in that employment, or 
(b) is undergoing training in relation to that employment, or 
(c) is employed under a contract of apprenticeship, 


the probation, training or apprenticeship shall stand suspended 
during such absence and shall be completed by the employee on 
her return to work after such absence. 


(2) The Minister may by regulations prescribe a period or 
periods of training in relation to which subsection (1) shall not 
apply. 


General right to return to work on expiry of protective leave 


26. (1) Subject to this Part, on the expiry of a period during 
which an employee was absent from work while on protective 
leave, the employee shall be entitled to return to work — 


(a) with the employer with whom she was working 
immediately before the start of that period or, where during the 
employee's absence from work there was a change of ownership 
of the undertaking in which she was employed immediately 
before her absence, with the owner (in this Act referred to as 
“the successor") of the undertaking at the expiry of the period of 
absence, 


(b) in the job which the employee held immediately before the 
start of that period, and 


(c) under the contract of employment under which the 


employee was employed immediately before the start of that 
period, or, where a change of ownership such as is referred to in 
paragraph (a) has occurred, under a contract of employment 
with the successor which is identical to the contract under which 


the employee was employed immediately before the start of that 
period, and (in either case) under terms or conditions not less 
favourable than those that would have been applicable to the 
employee if she had not been so absent from work. 


(2) For the purposes of subsection (1)(b), where the job held by 
an employee immediately before the start of the period of her 
absence on protective leave was not the employees normal or 
usual job, the employee shall be entitled to retum to work, 
either in her normal or usual job or in that job as soon as is 
practicable without contravention by the employee or the 
employer of any provision of a statute or instrument made under 
statute. 


(3) In this section "job," in relation to an employee, means the 
nature of the work which she is employed to do 1n accordance 
with her contract of employment and the capacity and place in 
which she 13 so employed. 


Right to suitabie alternative work in certain circumstances 
on return to work 


27. (1) Where an employee is entitled to return to work m 
accordance with section 26 but it is not reasonably practicable 
for the employer or the successor to permit the employee to 
retum to work in accordance with that section, the employee 
Shall, subject to this Part, be entitled to be offered by the 
employer, the successor or an associated employer suitable 
alternative work under a new contract of employment. 


(2) Work under a new contract of employment constitutes 
suitable alternative work for the purposes of this Act if — 


e the work required to be done under the contract is of a kind 
is suitable in relation to the employee concerned and 
appropriate for the employee to do in the circumstances, and 


(b) the terms or conditions of the contract relating to the place 
where the work under it is required to be done, the capacity in 
which the employee concerned is to be employed and any other 
terms or conditions of employment are not substantially less 
favourable to the employee than those of her contract of 
employment immediately before the start of the period of 
absence from work while on protective leave. 


E For the purposes of this Áct one employer shall be taken to 
be associated with another — 


(a) if one is a body corporate of which the other (whether 
directly or indirectly) has control; or 


(b) if both are bodies corporate of which a third person 
(whether directly or indirectly) has control. 


Notification of intention to return to work 
28. (1) Entitlement to return to work in accordance with 


section 26 or to be offered suitable alternative work under 
section 27 shall be subject to an employee who has been absent 
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from work while on protective leave in accordance with this Act 
having. not later than four weeks before the date on which she 
expects to return to work, notified in writing (or caused to te so 
notified) the employer or, where the employee is aware of a 
change of ownership of the undertaking concerned, the 
successor, of her intention to return to work and of the date on 
which she expects to return to work. 


(2) Where, in the opinion of a rights commissioner or the 
Tribunal, there are reasonable grounds -- 


(a) for an employees failure to give notification under 
subsection (1), or 


(b) for an employee giving such notification otherwise than 
within the specified time limits, 


the rights commissioner or the Tribunal, as the case may be, 
shall extend the time for giving the notification. 


(3) In the absence of reasonable grounds — 
(a) failure to give notification under subsection (1), or 


(b) the giving of such notification otherwise than within the 
specified time limits, 


are matters that may be taken into account by a mgtts 
commissioner, the Tribunal or the Circuit Court in determining 
the employee's rights under the 1977 Act, this Act or any other 
relevant enactment, so far as the remedies of re-instatement, rz- 
engagement or compensation are concerned. 


Postponement of return to work 


29. Where, because of an interruption or cessation of work at 
an employees place of employment, existing on the date 
specified in the notification under section 28 given by the 
employee, it is unreasonable to expect the employee to return to 
work on the date specified in the notification, the employee may 
retum to work instead when work resumes at the place of 
employment after the interruption or cessation, or as soon as 
reasonably practicable after such resumption. 


Part V. Resolution of Disputes 

Reference of disputes to which Part V applies 

30. (1) Subject to subsection (2), disi coeli 
dispute between the employec and the relevant employer 
relating to any entitlement of the employee under Parts II to IV 


(or any matter arising out of or related to such an entitlement) 
other than — 


(a) a dispute relating to the dismissal of an employee; or 


(b) a dispute as to a matter which is within the competence of 
the Authority under the 1989 Act; 
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and in the following provisions of this Part "dispute" means cne 
to which this Part applies. 


(2) This Part does not apply where the employee is in 
employment as a member of the Defence Forces and, 
accordingly, in the following provisions of this Part, "employze" 
does not include an employee in such employment. 


(3) In this Part "the relevant employer," in relation to an 


employee, means the employees employer or, were 
appropriate, the successor or an associated employer. 


(4) Either the employee or the relevant employer may refer a 
dispute to a rights commissioner. 


(5) The Minister may make regulations for the purposes of this 
Part, and in this Part "prescribed" means prescribed by such 
regulations. 

(6) In subsection (1)(a) "dismissal" has the same meaning as in 
the 1977 Act except that, in applying that definition for the 
purposes of subsection (1)(a), the expressions "employer" and 
"contract of employment," where used in that definition, shell be 
given the same meanings as in this Act. 


Procedure for referral of disputes to rights commissioner 


31. (1) The referral of a dispute shall be initiated bv the 
employee or the relevant employer giving a notice in writing, 
containing such particulars. (if any) as may be prescribed to a 
rights commissioner — 


(a) within the period of six months from the date on which the 
employer is informed of the initial circumstances relevant 1o the 


employee who is the father of a child, that the child's mother has 
died; or 


(b) if the rights commissioner is satisfied that exceotional 
circumstances prevented the giving of fhe notice within the 
period specified in paragraph (a), within such pericd, not 
exceeding 12 months from the date so specified, as the rights 
commissioner considers reasonable. 


(2) As soon as may be after a rights commissioner has received 
a notice under subsection (1) from one party to the dispite, the 
rights commissioner shall give a copy of the notice to tre other 
party. 


(3) Proceedings on the reference of a dispute to = rights 
commissioner shall be conducted otherwise than in publi. 


(4) The rights commissioner shal] hear the parties to the 
dispute and any evidence tendered by them. 


(5) The rights commissioner shall furnish the Tribunel with a 
copy of each decision given by the rights commissionzr under 
this Part. 


Redress 


32. (1) On the hearing of a dispute a rights commissioner or 
the Tribunal shall — 


(a) m the case of a rights commissioner, make a decision in 
relation to the dispute, or 


(b) in the case of the Tribunal, make a determination in 
relation to the dispute, 


and may give to the parties concerned such directions as the 
rights commissioner or the Tribunal, as the case may be, 
considers necessary or expedient for the resolution of the 
dispute. 

(2) If a decision or determination under subsection (1) is in 
favour of the employee then, without prejudice to the power to 
give directions under that subsection, the rights commissioner or 
Tribunal may order such redress for the employee as the rights 
commissioner or Tribunal considers appropriate, either or both 
of the following — 


(a) the grant of leave for such period as may be so specified; 


(b) an award for compensation in favour of the employee to be 
paid by the relevant employer. 


(3) Compensation under subsection (2)(b) shall be of such 
amount as the rights commissioner or Tribunal deems just and 
equitable having regard to all the circumstances of the case but 
shall not exceed 20 weeks' remuneration in respect of the 
employee's employment calculated in such manner as may be 
prescribed. 

(4) In this section "remuneration" includes allowances in the 
nature of pay and benefits in lieu of or in addition to pay. 

(S) The decision of a rights commissioner or determination of 
the Tribunal shall be in writing and shall be communicated to 
the parties by the rights commissioner or Tribunal, as the case 
may be. 


xe 


NAMIBIA. Social Security Act, 1994 (Act No. 34 of 1994), 30 
November 1994. (Government Garette of the Republic of 
Namibia, No. 992, 6 December 1994, pp. 1-47.) 


Part L Introductory provisions 

ee ¢ 
"employee" means any person younger than 65 years, who - 
(a) is employed by or working for any employer, or 


(b) in any manner assists in the carrying on or the conducting 
of the business of an employer, 


for more than two days in any week, and who is receiving or is 
entitled to receive any remuneration in respect thereof, and 
includes, in the case of an employer who carries on or conducts 
business mainly within Namibia, any such natural person so 
o or working for, such employer outside Namibia or 
assisting such employer in the carrying on or conducting of such 
business outside Namibia, if such person is a Namibian citizen 
or lawfully admitted to Namibia for permanent residence 
therein, and "employed" and "employment" shall have 
corresponding meanings, 


employer" means any person, including the State - 

(a). who employs, or provides work for, any person and 
remunerates or expressly or tacitly undertakes to remunerate 
that person; 

(b) who permits any person to assist him or her in any manner 
in the carrying on, or conducting of, his or her business, 

and "employ" and "employment' shall have corresponding 
meanings; 


t 
oe © 


"retirement age" means the age prescribed as such; 


kk m 


Part V. Maternity Leave, Sick Leave and Death Benefit Fund 


28. (1) There is hereby established a fund to be known as the 
Maternity Leave, Sick Leave and Death Benefit Fund. 


* *5* 


29. (1) Subject to the provisions of this section, maternity 
leave benefits as prescribed shall be payable to a female 
member in respect of - 


(a) the period of four weeks before the expected date of her 
confinement, certified in writing by a medical practitioner to be 
such expected date, and 


(b) the period of eight weeks after the actual date of her 
confmement. 


(2) Notwithstanding subsection (1) maternity leave benefits 


(a) if the actual date of confinement of any female member 
precedes the expected date contemplated in subsection (1), be 
payable in respect of the period of four weeks which precedes 
such actual date of confinement, 
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(b) if such expected date precedes such actual date of 
confinement, be payable in respect of the period of four weeks 
contemplated in paragraph (a) of subsection (1) and, in the 
discretion of the Commission, the number of days equal to the 
difference between such expected date and such actual date; 


(c) if the child concerned dies within two weeks after the 
actual date of confinement, be payable in respect of a further 
period of four weeks only, reckoned from the date of death. 


(3) Ifa female member dies while receiving or being entitled to 
receive maternity leave benefits, such benefits shall, subject to 
the provisions of this Act and such conditions as the 
Commission may determine, be payable to the person in whose 
care the child concerned of such member is left-or placed or any 
other person who is considered by the Commussion to be a fit 
and proper person to administer such benefits on behalf of such 
child. 

(4) No maternity benefits shall be payable to a female member 
who resumes her employment or takes up any other employment 
during any period referred to in this section. 

(5) For the purposes of this section, "medical practitioner" 
means a medical practitioner registered or authorized to practise 
as a medical practitioner under the Medical and Dental 
Professions Act, 1993 (Act 21 of 1993), and includes a nurse or 
midwife registered or authorized to practise as a nurse or 
midwife under the Nursing Professions Act, 1993 (Act 30 of 
1993). 


ee 
Part VL National Medical Benefit Fund 


32. (1) There is hereby established a fund to be known as the 
National Medical Benefit Fund. 


(2) The Fund shall be a juristic person. 
(3) There shall be peid into the Fund - 
(a) the prescribed contributions payable to the Fund; 


(b) moneys appropriated by Parliament for the purposes of the 
Fund; 


(c) any interest or dividend earned in terms of section 16; 


(d) any fines paid by virtue of penalties imposed under this Act 
in respect of an offence involving the Fund; 


(e) any other moneys which may accrue from any other source. 


(4) The Fund shall, subject to the provisions of this Act, be 
applied to provide medical benefits to every employee who is a 


~ member of the Fund by virtue of subsection (1X6) of 21 and 


who has complied with the other provisions of that section. 
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(5) The Medical Schemes Act, 1967 (Act 72 of 1967), shail, 
except in so far as the Minister determines otherwise by notice 
in the Gazette, not apply to the Fund. 


33. The medical benefits payable in respect of medical 
expenses incurred by any member, shall be as prescribed. 


ses 


SAINT VINCENT AND THE GRENADINES. Nacional 
Insurance (Benefits) Regulations, 1994 (Statutory Rules and 
Orders No. 13 of 1994), 4 August 1994. (Saint Vincent amd the 
Grenadines Statutory Rules and Orders, 1994, pp. 39-64.) 


B. Maternity Benefit 


17. Entitlement: Subject to the provisions of these 
Regulations, maternity benefit shall be awarded to a woman who 
is an insured person, in respect of her pregnancy and 
confinement. 


18. Certificate in support of claim: A claim for matemity 
benefit shall be supported by a certificate of a medical 
practitioner or a registered midwife m accordance with the First 
Schedule to these Regulations or by such other evidence as the 
Director may accept for the purpose of establishing the 
pregnancy or confinement, as the case may be. 


19. Conditions to be satisfied: Maternity benefit shall be 
payable to a woman who has been insured for thirty weeks 
where not less than twenty weekly contributions have been paid 
by, or credited to her, during the thirty weeks immediately 
preceding that contribution week: 


(a) which is six weeks before the expected week of 
confinement, or 

(b) in which occurs the day from which the allowance is 
claimed, whichever is later. 


20. Certificate of confinement: A woman who hes been 
awarded maternity benefit shall obtain a certificate of 
confmement in accordance with paragraphs 7 and 8 of the 
Schedule to these Regulations, and send it to the Directcr within 
three weeks of confinement or, within the same period. furnish 
the Director with such other evidence of her confinement as may 
be acceptable to him. 


21. Duration of maternity benefit: Subject to the provisions 
of these Regulations maternity benefit shall be payable for a 
period starting not earlier than six weeks before the zxpected 
week of confinement and continuing until the expiration of 
thirteen weeks: 


Provided always that the total period of maternity benefit 
payable shall not exceed thirteen weeks. 


22. Rate of benefit: (1) The weekly rate of maternity 


benefit shall be sixty five per centum of the sum of the insurable 
earnings or credits of the insured person in the thirty weeks 
specified in regulation 19 divided by thirty, and the daily rate 
shall be the weekly rate divided by six. 


(2) When an insured person during her confinement continues 
while on leave to receive from her employer all or part of her 
wages, the weekly rate of maternity benefit to be contributed by 
the Fund shall be sixty five per centum of her average weekly 
insurable while on leave which amount shall form part 
of, and not be in addition to, the amount paid by the employer. 


(3) When a claimant is entitled to receive from her employer 
full pay during any period of absence from work, due to 
pregnancy, the Director shall pay directly to her employer the 
weekly rate of maternity benefit payable by the Fund as 
prescribed in paragraph (2). 


23. Maternity grant: (1) A woman is entitled to a grant of 
two hundred dollars if: 


(a) she has given birth to a living child; and 

(b) she or her husband has contributed to the fund for at least 
twenty of the thirty weeks immediately preceding the week 
in which she gave birth. 


(2) For the purpose of this regulation the provision of section 
28(4) of the Act applies and the expression "husband" includes a 
single man living in a common law relationship with a single 
woman with whom he resides in the same dwelling house. 


(3) The payment made by virtue of this regulation shall in 
respect of the husband's contribution be made only to one such 
woman. 


24. Disqualification: An insured person entitled to payment 
of maternity benefit shall be disqualified from receiving such 
benefit for such period as the Director may decide if during the 
period for which benefit is payable: 


(a) she engages m remunerative work, 

(b) she fails without good cause to comply with a notice in 
writing by the Director requiring her to furnish a medical 
certificate as prescribed in the Schedule or other acceptable 
evidence of her confinement 


25. Incapacity from complications of confinement: The 
provisions of the Regulations relative to sickness benefit shall 
apply in relation to a case where there is incapacity for work 
arising from pathological complications of confinement 
immediately following the cessation of rights to maternity 
benefit: 


Provided that in such a case the conditions of regulation 12 shall 
be applied in relation to the period immediately preceding the 
first day from which maternity benefit was payable. 


**$ 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
50/153. The rights of the child, 21 December 1995. (Readex 
United Nations Index, Document No. A/RES/50/153.) 


The General Assembly, 


Recalling its resolutions 49/209, 49/210, 49/211 and 49/212 of 
23 December 1994, 


Recalling also the recommendation in the Vienna Declaration 
and Programme of Action, adopted by the World Conference on 
Human Rights on 25 June 1993,' that measures be taken to 
achieve, by 1995, universal ratification of the Convention on the 
Rights of the Child, adopted by the General Assembly in its 
resolution. 44/25 of 20 November 1989, and the universal 
signing of the World Declaration on the Survival, Protection and 
Development of Children and the Plan of Action for 
Implementing the World Declaration on the Survival, Protection 
and Development of Children in the 1990s adopted by the World 
Summit for Children, as well as their effective implementation, 


Recalling further Commission on Human Rights resolutions 
1995/78 and 1995/79 of 8 March 1995? 


Convinced that the Convention on the Rights of the Child, as a 
standard-setting accomplishment of the United Nations in the 
field of human rights, makes a positive contribution to 
protecting the nghts of children and ensuring their well-being, if 
Action urges States to withdraw such reservations, 


Reaffirming the Vienna Declaration and Programme of Action, 
which states that national and international mechanisms and 
programmes should be strengthened for the defence and 
protection of children, in particular the girl child, abandoned 
children, street children, economically and sexually exploited 
children, including through child pornography, child prostitution 
or sale of organs, children victims of diseases including acquired 
immunodeficiency syndrome, refugee and displaced children, 
children in detention, children in armed conflict and children 
victims of famine, drought and other emergencies, and also 
requires measures against female infanticide and harmful child 
labour. 


Reaffirming also that the best interests of the child shall be a 
primary consideration in all actions concerning children, 
Mindful of the important role of the United Nations and of the 
United Nations Children's Fund in promoting the well-being of 
children and their development, 

Noting with appreciation the important work carried out by the 
! A/CONF.157/24 (Part I), chap. OL 

? See A/45/625, annex. 


3 See official Records of the Economic and Social Council, 1995 
Supplement No. 3 and corrigenda (E/1995/23 and Corr.1 and 2). 
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United Nations, in particular the Committee on the Rights of the 
Child, the Special Rapporteur of the Commission on Human 
Rights on the sale of children, child prostitution and child 
parnography and the expert designated by the Secretary-General 
to undertake the study on the effect of armed conflicts on 
children, 


Recogmzing also the valuable work done by relevant 
intergovernmental and non-governmental organizations for the 
promotion and protection of the nghts of the child, 


Reaffirming that the rights of children require special protection 
and call for continuous improvement of the situation of children 
all over the world, as well as for their development and 
education in conditions of peace and security, 


Profoundly concerned about the contmuing deterioration in the 
situation of children in many parts of the world as a result of 
armed conflicts, and convinced that immediate action is called 
for, 


Convinced that children affected by armed conflicts require the 
special protection of the international community and that there 
is a need for all States to work towards the alleviation of their 
plight, 


Profoundly concerned that the situation of children in many 
parts of the world remains critical as a result of inadequate 
social and economic conditions, natural disasters, armed 
conflicts, exploitation, intolerance, unemployment, rural-to- 
urban migration, illiteracy, hunger and disability, and convinced 
that urgent and effective national and international action is 
called for, 


Deeply concerned by the persistence of the practice of the use of 
children for prostitution, sexual abuse and other activities, 
which may also often constitute exploitation of child labour, 


Recognizing the existence of a market which encourages the 
increase of such criminal practices against children, 


Concerned by the exploitation of child labour and by the fact 
that it prevents a large number of children from an early age, 
especially in poverty stricken areas, from receiving basic 
education and may unduly imperil their health and even their 
lives, 


Alarmed, in particular, by the exploitation of child labour in its 
most extreme forms, including forced labour, bonded labour and 
other forms of slavery, 


Encouraged by measures taken by Governments to eradicate the 
exploitation of child labour, 


Determined to safeguard children's right to life, and recognizing 
the duty and responsibility of Governments to investigate all 
cases of offences against children, imcluding killing and 
violence, and to punish offenders, 
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Deeply concerned about the growing number of street children 
world wide and the squalid conditions in which these children 
are often forced to live, 


Welcoming the efforts made by some Governments to take 
effective action to address the question of street children, 


Recognizing that legislation per se is not enough to prevent 
violations of human rights and that Governments should 
implement their laws and complement legislative measures 
with effective action, inter alia, in the fields of law enforczment 
and in the administration of justice, and in social, educatienal 
and public health programmes, 


L Implementation of the Convention on the Rights »f the 
Child 


l. Welcomes the unprecedented number of one hundred and 
eighty-one States which have ratified or acceded $o the 
Convention on the Rights of the Child as a unversal 
commitment to the rights of the child; 


2. Urges all States which have not yet done so to sign and 
ratify or accede to the Convention as a matter of priority, w.th a 
view to reaching universal adherence by the end of 1995; 


3. Emphasizes the importance of the full implementation by 
States parties of the provisions of the Convention; 


4. Urges States parties to the Convention which have made 
reservations to review the compatibility of their reservations 
with article 51 of the Convention and other relevant rules of 
international law, with the aim of withdrawing them, 


5. Calls upon States parties to the Convention to ensure that 
the education of the child shall be carried out in accordance with 
article 29 of the Convention and that the education be directed, 
inter alia, to the development of respect for human rigat: and 
fundamental freedoms, for the Charter of the United Netions 
and for different cultures, and to the preparation of the chi-d for 
responsible life in a free society, in the spirit of understarding, 
peace, tolerance, equality of the sexes and friendship among 
peoples, ethnic, national and religious groups and perscns of 


6. Also calls upon States parties to the Convenicn, m 
accordance with their obligation under article 42, to make the 
principles and provisions of the Convention widely known to 
adults and children alike; 

IL Protection of children affected by armed conflicts 


7. Calls upon States fully to respect the disposition contained 
in the Geneva Conventions of 12 August 1949‘ and the 
Additional Protocols thereto of 1977,’ as well as those in the 
* United Nations, Treaty Series, vol. 75, No. 970 to 973 


> Tbid., vol. 1125, No. 17512 and 17513. 


Convention on the Rights of the Child, which accord children 
affected by armed conflicts special protection and treatment, 


8. Takes note of the report of the Secretary-General on 
concrete measures taken to alleviate the situation of children in 


armed conflict, * 


9. Takes note with appreciation of the report of the Committee 
on the Rights of the Child on its eighth session! and the 
recommendations contained therein concerning the situation of 
children affected by armed conflict, 


10. Expresses its support for the work of the expert designated 
by the Secretary-General to undertake a comprehensive study of 
the situation of children affected by armed conflicts, with the 
mandate established by the General Assembly in its resolution 
48/157 of 20 December 1993; 


11. Urgently requests that appropriate measures be taken by 
Member States and United Nations agencies, within the scope of 
their respective mandates, to facilitate the extension of 
humanitarian assistance and relief and humanitarian access to 
children in situations of armed conflict and in the immediate 
aftermath of such conflict; 


12. Invites the open-ended intersessional working group of the 
Commission on Human Rights on the elaboration of a draft 
optional protocol to the Convention on the Rights of the Child 
related to the involvement of children m armed conflicts to 
pursue its mandate; 


IIL International measures for the prevention and 
eradication of the sale of children, child prostitution and 


child pornography 


13. Welcomes the provisional report of the Special Rapporteur 
of the Commission on Human Rights on the sale of children, 


child prostitution and child pornography, " 


14. Expresses its support for the work of the Special 
Rapporteur appointed by the Commission on Human Rights to 
examine, all over the world, the question of the sale of children, 


15. Takes note of thc establishment by the Economic and Social 
Council in its resolution 1994/9 of 22 July 1994 of an open- 
ended  inter-sessional working group of the Commission on 
Human Rights responsible for elaborating, as a matter of priority 
and m close cooperation with the Special and the 
Committee on the Rights of the Child, guidelines for a possible 
draft optional protocol to the Convention on the Rights of the 


$ A/50/672. 


7 Official Records of the General Assembly Fiftieth Session, 
Supplement No. 41 (A/50/41). 


€ A/50/456. 


Child related to the sale of children, child prostitution and child 
pornography, as well as the basic measures needed for the 
prevention and eradication of those abnormal practices, 


16. Requests that all States support efforts in the context of the 
United Nations system aimed at adopting efficient international 
measures for the prevention and eradication of all those 
practices and consider contributing to the drafting of an optional 
protocol to the Convention on the Rights of the Child; 


17. Welcomes the convening of the first world congress on the 
commercial sexual exploitation of children, to be held at 
Stockholm from 26 to 31 August 1996; 


IV. Elimination of exploitation of child labour 


18. Encourages Member States which have not yet done so to 
ratify the conventions of the International Labour Organization 
relating to the elimination of exploitation of child labour, in 
particular those concerning the minimum age for employment, 
the abolition of forced labour and the prohibition of particularly 
hazardous work for children, and to implement them; 


19. Calls upon Governments to take legislative, administrative, 
social and educational measures to ensure the protection of 
children from economic exploitation, in particular the protection 
from performing any work that is likely to be hazardous or to 
interfere with the child's education or to be harmful to the 
child's health or physical, mental, spiritual, moral or social 
development, 


20. Urges Governments to take all necessary measures to 
eliminate all extreme forms of child labour, such as forced 
labour, bonded labour and other forms of slavery, 


21. Requests that measures be taken by Governments, at the 
national and international levels, within the framework of 
multisectoral approaches, to end exploitation of child labour in 
line with the commitments undertaken at the World Summit for 
Social Development, held at Copenhagen in March 1995? and 
the Fourth World Conference on Women, held at Beijing in 
September 1995, and taking into account the results of other 
relevant United Nations conferences, 


22. Requests the Secretary-General, m cooperation with the 
International Labour Organization, the United Nations 
Children's Fund and other relevant actors, to report on current 
initiatives and programmes of the United Nations and its 
affiliated agencies which address the exploitation of child 
labour and on how to improve cooperation at the national and 
international levels in this field; 


> AICONF.166/9, 


10 See A/CONF.177/20 and Add.1. 
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V. The plight of street children 


23. Expresses grave concern at the continued growth in the 
number of cases world wide and at reports of street children 
being involved in and affected by serious crime, drug abuse, 
violence and prostitution; 


24. Urges Governments to continue actively to seek 
comprehensive solutions to tackle the problems of street 
children and to take measures to restore their full participation 
in society and to provide, inter alia, adequate nutrition, shelter, 
health care and education; 


25. Strongly urges all Governments to guarantee the respect for 
ali human rights and fundamental freedoms, particularly the 
right to life, and to take urgent measures to prevent the killing of 
street children and to combat torture and violence against them; 


26. Emphasizes that strict compliance with the provisions of 
the Convention on the Rights of the Child and other relevant 
human rights instruments constitutes a significant step towards 
solving the problems of street children, and recommends that the 
Committee on the Rights of the Child and other relevant treaty- 
monitoring bodies give attention to this growing problem when 
examining reports from States parties, 


27. Calls upon the international community to support, through 
effective international cooperation, the efforts of States to 
improve the situation of street children, and encourages States 
parties to the Convention on the Rights of the Child, in 
preparing their reports to the Committee on the Rights of the 
Child, to bear this problem in mind and to consider requesting 
technical advice and assistance for initiatives aimed at 
improving the situation of street children, in accordance with 
article 45 of the Convention; 


28. Invites Governments, United Nations bodies and 
organizations, including the United Nations Children's Fund and 
relevant mechanisms of the Commission on Human Rights, and 
intergovernmental and non-governmental organizations to 
cooperate ta ensure preater awareness and more effective action 
to solve the problem of children living in exceptionally difficult 
conditions by, among other measures, initiating and supporting 
development projects which can have a positive impact on the 
situation of those children; 


29. Requests the Special Rapporteur of the Commission on 
Human Rights on the sale of children, child prostitution and 
child pornography to submit an interim report to the General 
Assembly at its fifty-first session; 


30. Requests the Secretary-General to submit a report on the 
rights of the child to the General Assembly at its fifty-first 
session, containing information on the status of the Convention 
on the Rights of the Child; the findings of the expert designated 
by the Secretary-General to undertake the study on the effect of 
armed conflicts on children; and the problems of exploitation of 
child labour, its causes and consequences, in accordance with 
paragraph 22 above; 
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31. Decides to continue its consideration of this question a- its 
fifty-first session under the item entitled "The rights of the 
child". 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/154. The girl child, 21 December 1995. (Readex United 
Nations Index, Document No. A/RES/50/154.) 


The General Assembly, 


Recalling the Beijing Declaration and the Platform for Action of 
the Fourth World Conference on Women, the Copenhagen 
Declaration on Social Development and the Prograrime of 
Action of the World Summit for Social Development,” the 
Programme of Action of the International Conference on 
Population and Development,” the Vienna Declaration and 
Programme of Action of the World Conference on Fuman 
Rights, Agenda 21 adopted by the United Nations Conference 
on Environment and Development,” the Plan of Actian for 
Implementing the World Declaration on the Survival, Protection 
and Devel of Children in the 1990s of the World Summit 
for Children, the World Declaration on Education for All and 
the Framework for Action to Meet Basic Learning Needs! 
adopted at the World Conference on Education for All: Meeting 
Basic Learning Needs, 


Recalling also that discrimination against the girl child and the 
violation of the rights of the girl child was identified as a critical 
area of concern in the Platform for Action of the Fourth World 


M^ A/CONF.177/20 and Add.1, chap. I, resolution 1, arnexes I 
and IL 


12 A/CONF.166/9, chap. I, resolution 1, annexes I and IL 


!3 Report of the Intemational Conference on Population and 
Development, Cairo, 5-13 September 1994 (United Nations 
publication, 

Sales No. E.95.XIIL 18), chap. 1, resolution 1, annex. 


14 A/CONF.157/24 (Part I), chap. III. 


E Report of the United Nations Conference on Eavironment 
and Development, Rio de Janeiro, 3-14 Jure 1992 
(A/CONF.151/26/Rev.1 (Vol. I and Vol. VCorr.1, VoL II, Vol. 
111 and Vol. III/Corr.1)) (United Nations publicatior, sales No. 
E.93.L8 and corrigenda), vol. I: 
Resolutions Adopted by the Conference, resolution 1. aanex 11. 


16 See A/45/625, annex. 


17 Final Report of the World Conference on Educatien for All: 
Meeting Basic Learning Needs, Jomtien, Thailand, 5-9 March 
1990, Inter-Agency Commission (UNDP, UNESCO, UNICEF, 
World Bank) for the World Conference on Educaticn for All, 
New York, 1990, appendix 1. 


Conference on Women in the achievement of equality, 
development and peace for women, and that the advancement 
and empowerment of women throughout their life-cycle must 
begin with the girl child, 


Noting with appreciation that the World Summit for Children 
sensitized the entire world to the plight of children, 


Reaffirming the equal rights of women and men as enshrined in 
the Preamble to the Charter of the United Nations, and recalling 
the Convention on the Elimination of All Forms of Discrim- 
ination against Women!* and the Convention on the Rights of 
the Child," 


l. Urges all States to eliminate all forms of discrimmation 
against the girl child and to eliminate the violation of the human 
rights of all children, paying particular attention to the obstacles 
faced by the girl child; 


2. Also urges all States, international organizations as well as 
non-governmental organizations, individually and collectively to 
set goals and to develop and implement gender-sensitive 
strategies to address the needs of children, in particular those of 
girls, in accordance with the Convention on the Rights of the 
Child and the goals, strategic objectives and actions contained in 
the Platform for Action of the Fourth World Conference on 
Women; 


3. Requests all States, international organizations as well as 
non-governmental organizations to increase awareness of the 
potential of the girl child and to promote the participation of 
girls and young women, on an equal basis and as partners with 
boys and young men, in social, economic and political life and in 
the development of strategies and m the implementation of 
actions aimed at achieving gender equality, development and 
peace, 


4. Calls upon Member States and organizations and bodies of 
the United Nations system, in particular, the United Nations 
Children's Fund, the United Nations Educational, Scientific and 
Cultural Organization, the Food and Agriculture Organization of 
the United Nations and the World Health Organization, to take 
into account the rights and the particular needs of the girl child, 
especially in education, health and nutrition, and to eliminate 
negative cultural attitudes and practices against the girl child; 


5. Urges all States to eliminate all forms of violence against 
children, in particular the gir] child; 


6. Calls upon States, international organizations as well as 
non-governmental organizations to help mobilize the necessary 
financial resources and political support to achieve goals, 
strategies and actions relating to the survival, development and 
protection of the girl child in all programmes for children, 


13 Resolution 34/180, annex. 


!? Resolution 44/25, annex. 


7. Requests the Secretary-General to ensure that the goals and 
actions relating to the girl child receive full attention in the 
implementation of the Platform for Action of the Fourth World 
Conference on Women through the work of all organizations and 
bodies of the United Nations system; 


8. Also requests the Secretary-General, as Chairman of the 
Administrative Committee on Coordination, to urge all the 
organizations and bodies of the United Nations system focusing 
on the advancement of women to make commitments to goals 
and actions relating to the girl child in the revision and 
implementation of the system-wide medium-term plan far the 
advancement of women for the period 1996-2001," as well as 
in the medium term plan for the period 1998-2002. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/209. Protection of children affected by armed conflicts, 
23 December 1994. (Readex United Nations Index, Document 
No. 49/209.) 


The General Assembly, 


Reaffirming its resolution 44/25 of 20 November 1989, by which 
it adopted the Convention on the Rights of the Child, and its 
resolution 3318 (XXIX) of 14 December 1974, by which it 
proclaimed the Declaration on the Protection of Women and 
Children in Emergency and Armed Conflict, 


Recalling that the Geneva Conventions of 12 August 19497! and 
the Additional Protocols thereto, of 1977", as well as article 38 
of the Convention on the Rights of the Child, accord children 
special protection and treatment, 


Recalling also the World Declaration on the Survival, Protection 
and Development of Children? and the Plan of Action for 
Implementing the World Declaration on the Survival, Protection 
and Development of Children in the 1990s, adopted by the 
World Summit for Children in New York in September 1990, 
and stressing the necessity of implementing their provisions, 


Noting the work of the Committee on the Rights of the Child on 
the elaboration of a preliminary draft optional protocol to the 
Convention on the Rights of the Child relating to the 
involvement of children in armed conflicts,” 

d E/1993/43, annex. 

“| United Nations, Treaty Series, vol. 75, Nos. 970-973. 

22 Ibid., vol. 1125, Nos. 17512 and 17513. 

B See A/45/625, annex. 


a E/CN.4/1994/91, annex. 
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Taking note of the report of the Committee on the Rights of the 
Child on its fifth session,” held in Geneva form 10 to 28 


January 1994, 


Recalling Commission on Human Rights resolution 1994/94 of 9 
March 1994,” 


Mindful of the strong support of the World Conference on 
Human Rights, held at Vienna in June 1993, for a proposed 
study, as reflected in paragraph 50 of section II of the Vienna 
Declaration and Programme of Action," 


Profoundly concerned about the continuing deterioration in the 
situation of children in many parts of the world as a result of 
armed conflicts, and convinced that immediate action is called 
for, 


Convinced that children affected by armed conflicts require the 
special protection of the international community and that there 
is a need for all States to work towards the alleviation of their 
plight, 


the valuable work done in this field by United 
Nations bodies and organizations, as well as other relevant 
intergovernmental and non-governmental organizations, 


Recalling its resolution 48/157 of 20 December 1993, 


l. Expresses grave concern about the tragic situation of 
children in many perts of the world as a result of armed 
conflicts, 


2. Calls upon States fully to respect the dispositions contained 
in the Geneva Conventions of 12 August 1949 and the 
Additional Protocols thereto, of 1977, as well as those in the 
Convention on the Rights of the Child, which accord children 
affected by armed conflicts special protection and treatment, 


3. Recognizes that children in situations of armed conflict and 
in the immediate aftermath of armed conflict have the right to 
adequate nutrition, proper medical care and shelter, 


4. Also recognizes the right of expectant mothers to the same 
5. Requests Member States and United Nations agencies, 
within the scope of their respective mandates, to undertake 
appropriate measures to facilitate the extension of humanitarian 


* See Official Records of the General Assembly, Forty-ninth 
Session, Supplement No. 41 (A/49/41). 

d See Official Records of the Economic and Social Council, 
1994, Supplement No. 4 (E/1994/24), chap. IL sect. A. 


^ Report of the World Conference on Human Rights, Vienna, 
14-25 June 1993 (A/CONF 157/24 (Part I)), chap. IL 
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assistance and relief and humanitarian access to chiHren in 
situations of armed conflict and the immediate aftermath of such 
conflict, 


6. Takes note of the note by the Secretary-General of 20 
September 1994 on concrete measures taken to alleviate the 
situation of children in armed conflicts.” 


7. Requests the Secretary-General to report on the cercrete 
measures which have been taken to alleviate the situa-ien of 
children in armed conflicts, based on the information b be 
provided by Member States and United Nations bodics and 
organizations, as well as by other relevant intergovernznzntal 
and non-governmental organizations, 


8. Takes note with appreciation of the report of the Committee 
on the Rights of the Child on its fifth session and the 
recommendations contained therein concerning the situat.on of 
children affected by armed conflicts,” 


9. Welcomes the appointment of an expert to undertake a 
comprehensive study of this question, with the mendate 
established by the General Assembly in resolution 48/157, 


10. Takes note of the progress report of the Secretary-General 
of 4 November 1994 on the work of the above-mento3ed 


expert; 


li. ee 
Centre for Human Rights of the Secretariat and the United 


Nations Children's Fund; 


12. Requests the Secretary-General to ensure that the Centr= for 
H Rights is ‘ded within existi “witt he 
staff and other resources it requires to assist the expert ix the 
effective discharge of her mandate; 


13. Requests Member States and United Nations bodies and 
organizations, as well as other relevant intergovernmental aad 
non-governmental organizations, including the Committee on the 
Rights of the Child, the United Nations Children's Fund, tne 
Office of the United Nations High Commissioner for Refug cs, 
the World Health Organization and the International Commi-tee 
of the Red Cross, to contribute to the study referred te n 


paragraph 9 of the present resolution; 


14. Invites the Commission on Human Rights to consider ite 
study at its fifty-first session; 


15. Requests the Secretary-General to submit a report on he 
study to the General Assembly at its fiftieth session; 


78 A/49/411. 


7 Official Records of the General Assembly, Forty-nirth 
Session, Supplement No. 41 (A/49/41), chap. I, sect. J. 


30 4/49/643. 


l6. Decides to consider this question at its fiftieth session 
prid E ee "Promotion and protection of the rights 
children." 


UNITED NATIONS, GENERAL ASSEMBLY. Resolution 
No. 49/210. Need to adopt efficient international measures for 
the prevention and eradication of the sale of children, 23 
December 1994. (Readex United Nations Index, Document No. 
A/RES/49/210.) 


The General Assembly, 


Reaffirming the Vienna Declaration and Programme of Action,” 
adopted by the World Conference on Human Rights at Vienna in 
June 1993, which requires effective measures against female 
infanticide, harmful child labour, the sale of children and their 
organs, child prostitution, child pornography and other forms of 
sexual abuse, 


Recalling the Convention on the Rights of the Child, adopted by 
its resolution 44/25 of 20 November 1989, 


Recalling also the World Declaration on the Survival, Protection 
and Development of Children" and the Plan of Action for 
Implementing the World Declaration on the Survival, Protection 
and Development of Children in the 1990s, adopted by the 
World Summit for Children in New York in September 1990, 


Bearing im mind Commission on Human Rights resolution 
1992/74 of 5 March 1992,? by which the Commission adopted 
the Programme of Action for the Prevention of the Sale of 
Children, Child Prostitution and Child Pornography, 


Recalling its resolution 48/156 of 20 December 1993, 


Recalling also Commission on Human Rights resolution 
1994/90 of 9 March 1994,” 


Recognizing the enormous efforts made in this field by the 
United Nations, particularly the United Nations Children's Fund, 
the Committee on the Rights of the Child and the Special 
Rapporteur of the Commission on Human Rights on the sale of 
children, child prostitution and child pornography, 


3! Report of the World Conference on Human Rights, Vienna, 
14-25 June 1993 (A/CONF.157/24 (Part D), chap. IL 


32 See A/45/625, annex. 


33 See Official Records of the Economic and Social Council, 
1992, Supplement No. 2 (E/1992/22), chap. II, sect. A. 


94 Ibid., 1994. Supplement No. 4 (E/1994/24), chap. IL, sect. A. 


Deeply concerned by the persistence of the practice of the use of 
children for prostitution, sexual abuse and other activities, 
which may also often constitute exploitation of child labour, 


disturbed by the persistence of the practice of the sale of 
children and other practices, which may be linked to related 
disappearances, illegal adoptions, abandonment, kidnapping and 
abductions for commercial purposes, 


Bearing in mind the different causes that influence the 
emergence and persistence of these special circumstances, 
including in particular poverty, unemployment, hunger, natural 
disaster, intolerance, exploitation of child labour and armed 
conflicts, and their harmful effects on the rights of the child, 


Recognizing the existence of a market which encourages the 
increase of such criminal practices against children, 


Taking into account the necessity that the Special Rapporteur be 
assisted by the cooperation of Governments and provided with 
information on this matter, 


Considering that it is necessary to redouble efforts at the 
national and international levels to promote and protect the 
rights of children all over the world, 


1. Welcomes the provisional report of the Special Rapporteur 
of the Commission on Human Rights on the sale of children, 


child prostitution and child pornography, 


2. Expresses deep concern at the alarming increase in 
violations of the rights of the child worldwide, in particular the 
growing number of incidents related to the sale of children, child 


prostitution and child pornography, 


3. Urges Governments to continue searching for solutions, as 
well as ways and means of enhancing international cooperation 
to eradicate such aberrant practices; 


4. Expresses its support for the work of the Special 
Rapporteur appointed by the Commission on Human Rights to 
examine all over the world the question of the sale of children, 
child prostitution and child pornography, and urges him to 
continue his efforts in the discharge of his mandate; 


5. Urges all Governments to collaborate with the Special 
Rapporteur and to assist him by providing him with all the 
6. Calls upon those States that have not done so to become 
parties to the Convention on the Rights of the Child, and calls 


upon the States parties to the Convention to implement national 
measures aimed at fulfilling the provisions of the Convention; 


7. Notes the establishment by the Economic and Social 
Council by its resolution 1994/9 of 22 July 1994 of an open- 


35 A/49/478. 
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ended working group of the Commission on Human Rights 
responsible for elaborating, as a matter of priority and in close 
cooperation with the Special Rapporteur and the Committee on 
the Rights of the Child, guidelines for a possible draft optional 
protocol to the Convention on the Rights of the Child on the sale 
of children, child prostitution and child pornography, as well as 
establishing the basic measures needed for the prevention and 
eradication of those abnormal practices, 


8. Requests the Secretary-General to transmit the report of the 
working group to Governments, the Special Rapporteur aud the 
intergovernmental and non-governmental organizations 


9. Invites the Special Rapporteur, within the framework of his 
mandate, to continue giving attention to the economic, social, 
legal and cultural factors affecting these phenomena; 


10. Requests the Special Rapporteur to submit a provisional 
report to the General Assembly at its fiftieth session; 


ll. Requests the Secretary-General to ensure that the Centre for 
Human Rights of the Secretariat is provided, within existing 
resources, with the staff and other resources it requires to assist 
the Special Rapporteur and the working group in the effective 
discharge of their mandates, 

12. Decides to consider this question at its fiftieth session 
under the item entitled "Promotion and protection of the rights 
of children". 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/212. The plight of street children, 23 December 1994. 
(Readex United Nations Index, Document No. A/RES/49/212.) 


The General Assembly, 
Recailing its resolution 48/136 of 20 December 1993, 


Recalling also Commission on Human Rights resolution 
1994/93 of 9 March 1994,56 


Welcoming the special attention given to the rights of children in 
the Vienna Declaration and Programme of Action," in particular 
in section I, paragraph 21, 

Recalling the Convention on the Rights of the Child, adopted by 


its resolution. 44/25 of 20 November 1989, as a major 
contribution to the protection of the nghts of all children, 


35 See Official Records of the Economic and Social Council, 
1994, Supplement No. 4 (E/1994/24), chap. II, sect. A. 


?' Report of the World Conference on Human Rights, Vienna, 
14-25 June 1993 (A/CONF.157/24 (Part I), chap. IIL 
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including street children, 


Reaffirming that children are a particularly vulnerable grecp in 
living under especially difficult circumstances, such as street 
children, deserve special attention, protection and assistance 
from their families and communities and as part of nacional 
efforts and international cooperation, 


Recognizing that all children have the right to health, skelter 
and education, to an adequate standard of living and to frescom 
from violence and harassment, 


Deeply concerned about the growing number of street chi il-en 
worldwide and the squalid conditions in which these chizd-en 
are often forced to live, 


Profoundly concerned that the killing of and violence against 
street children threaten the most fundamental right of all, the 


right to life, 


Alarmed at continuing serious offences of this nature ageinst 
street children, 


Recognizing the duty and responsibility of Governments to 
investigate all cases of offences against street children anc. to 
punish offenders, 


Recognizing also that legislation per se is not enough to preveat 
violations of human rights, including those of street children, 
and that Governments should implement their laws znd 
complement legislative measures with effective action, irfer 
alia, in the fields of law enforcement and in the administrat. oa 
of justice, and in social, educational and public heziti 
programmes, 


Welcoming the efforts made by some Governments to tzkc 
effective action to address the question of street children, 


Welcoming also the publicity given to and the increased 
awareness of the plight of street children, and the achievemert: 
of non-governmental organizations in promoting the rights 37 
those children and in providing practical assistance to impro-e 
their situation, and expressing its appreciation of their contmu-c 
efforts, 


Welcoming further the valuable work of the United Natiocs 
Children's Fund and its National Committees in reducing tke 
suffering of street children, 


Noting with appreciation the important work carried out in ths 
field by the United Nations, in particular the Committee on th= 
Rights of the Child, the Special Rapporteur of the Commissio 
on Human Rights on the sale of children, child prostitution an1 
child pornography and the United Nations International Druz 
Control Programme, 


Bearing in mind the diverse causes of the emergence and 
marginalization of street children, including poverty, rural-to- 


urban migration, unemployment, broken families, intolerance, 
exploitation and war, and that such causes are often aggravated 
and their solution made more difficult by serious socio-economic 
difficulties, 


Recognizing that the prevention and solution of certain aspects 
of this problem could be facilitated in the context of economic 
and social development, 


Bearing in mind that in the Vienna Declaration and Programme 
of Action all States are urged, with the support of international 
cooperation, to address the acute problem of children in 
especially difficult circumstances, and that national and 
international mechanisms and programmes should be 
strengthened for the defence and protection of children, 


1. Expresses grave concern at the continued growth in the 
number of incidents worldwide and at reports of street children 
being involved in and affected by serious crime, drug abuse, 
violence and prostitution; 


2. Urges Governments to continue actively to seek 
comprehensive solutions to tackle the problems of street 
children and to take measures to restore their full participation 
in society, and to provide, inter alia, adequate nutrition, shelter, 
health care and education; 


3. Strongly urges all Governments to guarantee the respect for 
fundamental human rights, particularly the right to life, and to 
take urgent measures to prevent the killing of street children 
and to combat torture and violence against them; 


4. Emphasizes that strict compliance with the provisions of 
the Convention on the Rights of the Child constitutes a 
significant step towards solving the problems of street children, 
and calls upon all States that have not done so to become parties 
to the Convention as a matter of priority, 


5. Calls upon the international community to support, through 
effective international cooperation, the efforts of States to 
improve the situation of street children, and encourages States 
parties to the Convention on the Rights of the Child, in 
preparing their reports to the Committee on the Rights of the 
Child, to bear this problem in mind and to consider requesting 
technical advice and assistance for initiatives aimed at 
improving the situation of street children, in accordance with 
article 45 of the Convention; 


6. Commends the Committee on the Rights of the Child for 
the attention it pays m its monitoring activities to the situation 
of children who, to survive, are forced to live and work in the 
streets, and reiterates its invitation to the Committee to consider 
the possibility of a general comment on street children; 


7. Recommends that the Committee on the Rights of tne Child 
and other relevant treaty-monitoring bodies give attention to this 
growing problem when examining reports from States parties; 


8. Invites Governments, United Nations bodies and 
organizations, including the United Nations Children's Fund, 
and intergovernmental and non-governmental organizations to 
cooperate with each other to ensure greater awareness and more 
effective action to solve the problem of street children by, 
among other measures, initiating and supporting development 
projects that can have a positive impact on the sitnation of street 
children; 


9. Calls upon special rapporteurs, special representatives and 
working groups of the Commission on Human Rights and of the 
Subcommission on Prevention of Discrimination and Protection 
of Minorities, within thezr mandates, to pay particular attention 
to the plight of street children; 


10. Decides to consider the question further at its fiftieth 
session under the agenda item entitled "Promotion and 
protection of the rights of children". 


EUROPEAN UNION. Council Directive 94/33/EC of 22 June 


1994 on the protection of young people at work. (Official 
Journal of the European Communities, No. L 216, 20 August 
1994, pp. 12-18.) 


The Council of the European Union, 


Having regard to the Treaty establishing the European 
Community, and in particular Article 118a thereof, 


Having regard to the proposal from the Commission”, 


Having regard to the opinion of the Economic and Social 
Committee” 


, 


in accordance with the procedure referred to in Article 
189c of the Treaty”, 


Whereas Article 118a of the Treaty provides that the Council 
Shall adopt, by means of directives, minimum requirements to 
encourage improvements, especially in the working 
environment, as regards the health and safety of workers, 


8 OJ No C 84, 4. 4. 1992, p. 7. 
3 OJ NoC 313, 30. 11. 1992, p. 70. 


i Opinion of the European Parliament of 17 December 1992 
(OJ No C 21, 25. 1. 1993, p. 167). Council Common Position of 
23 November 1993 (not yet published in the Official Journal) 
and Decision of the European Parliament of 9 March 1994 (OJ 
No C 91, 28. 3. 1994, p. 89). 
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Whereas, under that Article, such directives must avoid 
imposing administrative, financial and legal constraints in a way 
which would hold back the creation and development of small 
and medium-sized undertakings; 


Whereas points 20 and 22 of the Community Charter of the 
Fundamental Social Rights of Workers, adopted by the European 
Council in Strasbourg on 9 December 1989, state that: 


20. Without prejudice to such rules as may be more favourable 
to young people, in particular those ensuring their preparation 
for work through vocational training, and subject to derogations 
limited to certain light work, the minimum employment age 
must not be lower than the minimum school-leaving age and, in 
any case, not lower than 15 years, 


22. Appropriate measures must be taken to adjust labour 
regulations applicable to young workers so that their specific 
development and vocational training and access to employment 
needs are met. 


The duration of work must, in particular, be limited — without it 
being possible to circumvent this limitation through recourse to 
overtime — and night work prohibited in the case of workers of 
under eighteen years of age, save in the case of certain jobs laid 
down in national legislation or regulations.‘ 


Whereas account should be taken of the principles of the 
International Labour Organization regarding the protection of 
young people at work, including those relating to the minimum 
age for access to employment or work; 


Whereas, in this Resolution on child labour", the European 
Parliament summarized the various aspects of work by young 
people and stressed its effects on their health, safety and 
physical and intellectual development, and pointed to the need 
to adopt a Directive harmonizing national legislation in the field; 


Whereas Article 15 of Council Directive 89/391/EEC of 12 June 
1989 on the introduction of measures to encourage 
improvements in the safety and health of workers at work” 
provides that particularly sensitive risk groups must be protected 
against the dangers which specifically affect them; 


Whereas children and adolescents must be considered specific 
risk groups, and measures must be taken with regard to their 
safety and health; 


Whereas the vulnerability of children calls for Member States to 
prohibit their employment and ensure that the minimum 
working or employment age is not lower than the minimum age 
at which compulsory schooling as imposed by national law ends 
or 15 years in any event; whereas derogations from the 
prohibition on child labour may be admitted only in special 


*' OJ No C 190, 20. 7. 1987, p. 44. 


* OJ NoL 183, 29. 6. 1989, p. 1. 
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whereas, under no circumstances, may such derogaticrs be 
detrimental to regular school attendance or prevent cli dren 


Whereas, in view of the nature of the transition from chiEIsood 
to adult life, work by adolescents should be strictly regulated 
and protected; 


Whereas every employer should guarantee young people 
working conditions appropriate to their age; 


Whereas employers should implement the measures necessary to 
protect the safety and health of young people on the basis 2^ an 
assessment of work- related hazards to the young, 


Whereas Member States should protect young people agacnst 
any specific risks arising from their lack of experience, abseace 
of awareness of existing or potential risks, or from lFeir 
immaturity, 


Whereas Member States" should therefore prohibit be 
employment of young people for the work specified by tis 
Directive, 


Whereas the adoption of specific minimal requirement: in 
respect of the organization of working time is likely to imp-owe 
working conditions for young people; 


Whereas the maximum working time of young people shoulc be 
strictly limited and night work by young people should be 
prohibited, with the exception of certam jobs specified by 
national legislation or rules, 


Whereas Member States should take the appropriate measures 
to ensure that the working time of adolescents receiving school 
education does not adversely affect their ability to benefit fram 
that education; 


Whereas time spent on training by young persons working uncer 
a theoretical and/or practical combined work/training scheme o- 
an in-plant work-experience should be counted as working time, 


Whereas, in order to ensure the safety and health of young 
people, the latter should be granted minimum daily, weekly anc 
annual periods of rest and adequate breaks, 


Whereas, with respect to the weekly rest period, due accouat 
should be taken of the diversity of cultural, ethnic, religious ard 
Other factors prevailing in the Member States; whereas m 
particular, it is ultimately for each Member State to decice 
whether Sunday should be included in the weekly rest perioc, 
and if so to what extent; 


Whereas appropriate work experience may contribute to the air1 
of preparing young people for adult working and social life, 
provided it is ensured that any harm to their safety, health and 
development is avoided; 


Whereas, although derogations from the bans and limitations 
imposed by this Directive would appear indispensable for 
certain activities or particular situations, applications thereof 
must not prejudice the principles underlying the established 
protection system; 

Whereas this Directive constitutes a tangible step towards 
developing the social dimension of the internal market, 


Whereas the application m practice of the system of protection 
laid down by this Directive will require that Member States 
implement a system of effective and proportionate measures, 


Whereas the implementation of some provisions of this 
Directive poses particular problems for one Member State with 
regard to its system of protection for young people at work; 
whereas that Member State should therefore be allowed to 
refrain from implementing the relevant provisions for a suitable 
period, 

Has Adopted this Directive: 

Section I 


Article 1. Purpose 


1 Member States shall take the necessary measures to 
prohibit work by children. 


They shall ensure, under the conditions laid down by this 
Directive, that the minimum working or employment age is not 
lower than the minimum age at which compulsory full- time 
schooling as imposed by national law ends or 15 years in any 
event. 


2. Member States ensure that work by adolescents is strictly 
regulated and protected under the conditions laid down in this 
Directive. 


3. Member States shall ensure in general that employers 
guarantee that young people have working conditions which suit 
their age. 


They shall ensure that young people are protected against 
economic exploitation and against any work likely to harm their 
safety, health or physical, mental, moral or social development 
or to jeopardize their education. 


Article 2. Scope 


1. This Directive shall apply to any person under 18 years of 
age having an employment contract or an employment 
relationship defined by the law in force in a Member State 
and/or governed by the law in force in a Member State. 


2. Member States may make legislative or regulatory 
provision for this Directive not to apply, within the limits and 
under the conditions which they set by legislative or regulatory 
provision, to occasional work or short-term work involving: 


(a) domestic service in a private household, or 


(b) work regarded as not being harmful, damaging or 
dangerous to young people in a family undertaking. 


Article 3. Definitions 
For the purposes of this Directive: 


(a) ‘young person' shall mean any person under 18 years of age 
referred to in Article 2 (1); 


(b) 'child' shall mean any young person of less than 15 years of 
age or who is still subject to compulsory full-time schooling 
under national law, 


(c) 'adolescent' shall mean any young person of at least 15 
years of age but less than 18 years of age who is no longer 
subject to compulsory full-time schooling under national law, 


(d) ‘light work' shall mean all work which, on account of the 
inherent nature of the tasks which it involves and the particular 
conditions under which they are performed: 


(i) is not likely to be harmful to the safety, health or 
development of children, and 


(ii) is not such as to be harmful to their attendance at school, 
their participation im vocational guidance or training 
programmes approved by the competent authority or their 
capacity to benefit from the instruction received; 


(e) 'working time' shall mean any period during which the 


young person is at work, at the employer's disposal and carrying 
out his activity or duties in accordance with national legislation 
and/or practice; 


(f) ‘rest period’ shall mean any period which is not working 
time. 


Article 4. Prohibition of Work by Children 


l. Member States shall adopt the measures necessary to 
prohibit work by children. 


2. Taking into account the objectives set out in Article 1, 


Member States may make legislative or regulatory provision for 
the prohibition of work by children not to apply to: 


(a) children pursuing the activities set out in Article 5; 


(b) children of at least 14 years of age working under a 
combined work/training scheme or an in-plant wock-experience 
scheme, provided that such work is done in accordance with the 
conditions laid down by the competent authority, 


(c) children of at least 14 years of age performing light work 
other than that covered by Article 5; light work other than that 
covered by Article 5 may, however, be performed by children of 
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13 years of age for a limited number of hours per week in the 
case of categories of work determined by national legislation. 


3. Member States that make use of the opinion referred to in 
paragraph 2 (c) shall determine, subject to the provisions of this 
Directive, the working conditions relating to the light work in 
question. 


Article 5. Cultural or Similar Activities 


l. The employment of children for the purposes of 
performance in cultural, artistic, sports or advertising activities 
shall be subject to prior authorization to be given by the 
competent authority in mdividual cases. 


2. Member States shall by legislative or regulatory provision 
lay down the working conditions for children in the cases 
referred to in paragraph 1 and the details of the prior 
authorization procedure, on condition that the activities: 


(i) are not likely to be harmful to the safety, health or 
development of children, and 


(i) are not such as to be harmful to their attendance at school, 
thej ücipetion «dd ional id de dou 
programmes approved by the competent authority or their 
capacity to benefit from the instruction received. 


3. Bv way of derogation from the procedure laid down in 
paragraph 1, m the case of children of at least 13 years of age, 
Member States may authorize, by legislative or regulatory 
provision, in accordance with conditions which they shall 

ine, the employment of children for the purposes of 
performance in cultural, artistic, sports or advertising activities. 


4. The Member States which have a specific authorization 
system for modelling agencies with regard to the activities of 
children may retain that system. 


Section II 
Article 6. General Obligations on Employers 


1. Without prejudice to Article 4 (1), the employer shall adopt 
the measures necessary to protect the safety and health of young 
people, taking particular account of the specific risks referred to 
in Article 7 (1). 


2. Theemployer shall implement the measures provided for in 
paragraph 1 on the basis of an assessment of the hazards to 
young people in connection with their work. 

The assessment must be made before young people begin work 
and when there is any major change in working conditions and 
mus: pay particular attention to the following points: 


(a) the fitting-out and layout of the workplace and the 
workstation; 
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(b) the nature, degree and duration of exposure to pirzsical, 
biological and chemical agents; 


(c) the form, range and use of work equipment, in pe-ticular 
agents, machines, apparatus and devices, and the way ir which 
they are handled; 


(d) the arrangement of work processes and operations end the 
way in which these are combined (organization of work), 


(e) the level of traming and instruction given to young people. 


Where this assessment shows that there is a risk to the safety, 
the physical or mental health or development of young rzople, 
an appropriate free assessment and monitoring of their 3ealth 
shall be provided at regular intervals without prejud ce to 
Directive 89/391/EEC. 


The free health assessment and monitoring may form par- Df a 
national health system. 


3. The employer shall inform young people of possible rsks 
and of all measures adopted concerning their safety and healt. 


Furthermore, he shall mform the legal representatives of 
children of possible risks and of all measures adaried 
concerning children's safety and health. 


4. The employer shall involve the protective and preveafive 
services referred to in Article 7 of Directive 89/391/EEC m he 
planning, implementation and monitoring of the safety end 
health conditions applicable to young people. 


Article 7. Vulnerability of Young People - Prohibition of Work 


1. Member States shall ensure that young people are protected 
from any specific risks to their safety, health and developnent 
which are a consequence of their lack of experience, of absence 
of awareness of existing or potential risks or of the fact ibat 
young people have not yet fully matured. 


2. Without prejudice to Article 4 (1), Member States shall to 
this end prohibit the employment of young people for: 


(a) work which is objectively beyond their physical or 
(b) work involving harmful exposure to agents which are tozis, 


carcinogenic, cause heritable genetic damage, or harm to te 
unborn child or which in any other way chronically affect hurr.an 


health; 

(c) work involving harmful exposure to radiation; 

(d) work involving the risk of accidents which it may be 
assumed cannot be recognized or avoided by young perscn3 
owing to their insufficient attention to safety or lack of 
experience or training; or 


(e) work in which there is a risk to health from extreme cold or 
heat, or from noise or vibration. 


Work which is likely to entail specific risks for young people 
with the meaning of paragraph 1 includes: 


- work involving harmful exposure to the physical, biological 
and chemical agents referred to in point I of the Annex, and 


- processes and work referred to in point II of the Annex. 


3. Member States may, by legislative or regulatory provision, 
authorize derogations from paragraph 2 in the case of 
adolescents where such derogations are indispensable for their 
vocational training, provided that protection of their safety and 
health is ensured by the fact that the work is performed under 
the supervision of a competent person within the meaning of 
Article 7 of Directive 89/391/EEC and provided that the 
protection afforded by that Directive is guaranteed. 


Section III 
Article 8. Working Time 


1. Member States which make use of the option in Article 4 
(2) (b) or (c) shall adopt the measures necessary to limit the 
working time of children to: 


(a) eight hours a day and 40 hours a week for work performed 
under a combined work/training scheme or an in-plant work- 
experience scheme; 


(b) two hours on a school day and 12 hours a week for work 
performed in term-time outside the hours fixed for school 
attendance, provided that this is not prohibited by national 
legislation and/or practice; 


in no circumstances may the daily working time exceed seven 
hours, this limit may be raised to eight hours in the case of 
children who have reached the age of 15; 


(c) seven hours a day and 35 hours a week for work performed 
during a period of at least a week when school is not operating; 
these limits may be raised to eight hours a day and 40 hours a 
week in the case of children who have reached the age of 15; 


(d) seven hours a day and 35 hours a week for light work 
perfarmed by children no longer subject to compulsory full-time 


2. Member States shall adopt the measures necessary to limit 
the working time of adolescents to eight hours a day and 40 
hours a week. 


3. The time spent on training by a young person working 
under a theoretical and/or practical combined 


work/training 
scheme or an in-plant work-experience scheme shall be counted 
as working time. . 


4. Where a young person is employed by more than one 
employer, working days and working time shall be cumulstive. 


5. Member States may, by legislative or regulatory provision, 
authorize derogations from paragraph 1 (a) and paragraph 2 
either by way of exceptian or where there are objective grounds 
for so doing. 


Member States shall, by legislative or regulatory provision, 
determine the conditions, limits and procedure for implementing 
such derogations. 


Article 9. Night Work 


l. (a) Member States which make use of the option in 
Article 4 (2) (b) or (c) shall adopt the measures necessary to 
prohibit work by children between 8 p.m. and 6 a.m. 


(b) Member States shall adopt the measures necessary to 
prohibit work by adolescents either between 10 p.m. and 6 a.m. 
or between 11 p.m. and 7 a.m. 


2. (a) Member States may, by legislative or regulatory 
provision, authorize work by adolescents in specific areas of 
activity during the period in which night work is prohibited as 
referred to in paragraph 1 (b). 

In that event, Member States shall take appropriste measures to 


ensure that the adolescent is supervised by an adult where such 
supervision is necessary for the adolescent's protection. 


(b) If point (a) is applied, work shall continue to be prohibited 
between midnight and 4 a.m. 


However, Member States may, by legislative or regulatory 
provision, authorize work by adolescents during the period in 
which night work is prohibited in the following cases, where 
there are objective grounds for so doing and provided that 
adolescents are allowed suitable compensatory rest time and that 
the objectives set out in Article 1 are not called into question: 


- . work performed in the shipping or fisheries sectors, 


- work performed in the context of the armed forces or the 
police, 

- work performed in hospitals or similar establishments; 

- cultural, artistic, sports or advertising activities. 

3. Prior to any assignment to night work and at regular 
intervals thereafler, adolescents shall be entitled to a free 
assessment of their health and capacities, unless the work they 
do during the period during which work is prohibited is of an 
exceptional nature. 

Article 10. Rest Period 


l. (a) Member States which make use of the option in 
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Article 4 (2) (b) or (c) shall adopt the measures necessary to 
ensure that, for each 24-hour period, children are entitled to a 
minimum rest period of 14 consecutive hours. 


(b) Member States shall adopt the measures necessary to 
ensure that, for each 24-hour period, adolescents are entitled to a 
minimum rest period of 12 consecutive hours. 


2. Member States shall adopt the measures necessary to 
ensure that, for each seven-day period: 


- children in respect of whom they have made use of the 
option in Article 4 (2) (b) or (c), and 


- adolescents 


are entitled to a minimum rest period of two days, which shall 
be consecutive if possible. 


Where justified by technical or organization reasons, the 
minimum rest period may be reduced, but may in no 
circumstances be less than 36 consecutive hours. 


The minimum rest period referred to in the first and second 
subparagraphs shall in principle include Sunday. 


3. Member States may, by legislative or regulatory provision, 
provide for the minimum rest periods referred to in paragraphs 1 
and 2 to be interrupted in the case of activities involving periods 
of work that are split up over the day or are of short duration. 

4. Member States may make legislative or regulatory 
proviso fie derapatious from persecph 1. (5) and perspici 2 
in respect of adolescents in the following cases, where there are 
objective grounds for so doing and provided that they are 
granted appropriate compensatory rest time and that the 
objectives set out in Article 1 are not called into question: 

(a) work performed in the shipping or fisheries sectors; 


(b) work performed in the context of the armed forces or the 
police; 

(c) work performed in hospitals or similar establishments; 

(d) work performed in agriculture; 


(e) work performed in the tourism industry or in the hotel, 
restaurant and cafe sector, 


(f) activities involving periods of work split up over the day. 
Article 11. Annual Rest 


Member States which make use of the option referred to in 
Article 4 (2) (b) or (c) shall see to it that a period free of any 
yg a datu ag rir oe acetal eagle 
children subject to compulsory full-time schooling under 
national law. 
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Article 12. Breaks 


Member States shall adopt the measures necessary to ensure 
that, where daily working time is more than four and a half 
hours young people are entitled to a break of at least 30 
minutes, which shall be consecutive if possible. 


Article 13. Work by Adolescents in the Event of Force Majeure 


Member States may, by legislative or prowision, 
authorize derogations from Article 8 (2), Article 9 (:) (b), 
Article 10 (1) (b) and, in the case of adolescents, Article 12, for 
work in the circumstances referred to in Article 5 :4) of 
Directive 89/391/EEC, provided that such work is of a 
temporary nature and must be performed immediately, that adult 
workers are not available and that the adolescents are a lowed 
equivalent compensatory rest time within the following three 
weeks. 


Section IV 
Article 14. Measures 


Each Member State shall lay down any necessary measures to be 
applied in the event of failure to comply with the provisions 
adopted in order to implement this Directive; such measures 
must be effective and proportionate. 


Article 15. Adaptation of the Annex 


Adaptations of a strictly technical nature to the Annex .n the 
light of technical progress, changes in international ru.es or 
specifications and advances in knowledge in the field covered by 
this Directive shall be adopted in accordance with the procedure 
provided for in Article 17 of Directive 89/39]/EEC. 


Article 16. Non-Reducing Clause 


Without prejudice to the right of Member States to develop, in 
the light of changing circumstances, different provisions on the 
protection of young people, as long as the minimum 
requirements provided for by this Directive are complied with, 
the implementation of this Directive shall not constitute valid 
grounds for reducing the general level of protection afforced to 
young people. 


Article 17. Final Provisions 


l. (a) Member States shall bring into force the laws, 
regulations and administrative provisions necessary to comply 
with this Directive not later than 22 June 1996 or ensure, by that 
date at the latest, that the two aides of industry introduce the 
requisite provisions by means of collective agreements, with 
Member States being required to make all the necessary 
provisions to enable them at all times to guarantee the results 
laid down by this Directive. 


(b) The United Kingdom may refrain from implementing the 
first subparagraph of Article 8 (1) (b) with regard to tbe 


provision relating to the maximum weekly working time, and 
also Article 8(2) and Article 9 (1) (b) and (2) for a period of four 
years from the date specified in subparagraph (a). 


The Commission shall submit a report on the effects of this 
provision. 


The Council, acting 1n accordance with the conditions laid down 
by the Treaty, shall decide whether this period should be 
extended, 


(c) Member States shall forthwith inform the Commission 
thereof. 


2. When Member States adopt the measures referred to in 
paragraph 1, such measures shall contain a reference to this 
Directive or shall be accompanied by such reference on the 
occasion of their official publication. The methods of making 
such reference shall be laid down by Member States. 


3. Member States shall communicate to the Commission the 
texts of the main provisions of national law which they have 
already adopted or adopt in the field governed by this Directive. 


4. Member States shall report to the Commission every five 
years on the practical implementation of the provisions of this 
Directive, indicating the viewpoints of the two sides of industry. 
The Commission shall inform the European Parliament, the 
Council and the Economic and Social Committee thereof. 


5. The Commission shall periodically submit to the European 
Parliament, the Council and the Economic and Social 
Committee a report on the application of this Directive taking 


' into account paragraphs 1, 2, 3 and 4. 


Article 18. 
This Directive is addressed to the Member States. 


Done at Luxembourg, 22 June 1994. 


AUSTRALIA. Crimes (Child Sex Tourism) Amendment Act 
1994 (Act No. 105 of 1994), 5 July 1994. 


Insertion of new Part IIIA 


3. After Part I of the Principal Act the following Part is 
inserted: 


Part IIIA. Child Sex Tourism 
Division 1. Preliminary 
General 


SOAA. (1) In this Part: 


“act of indecency” has the meaning given by section 50AB, 
“Australia” includes the external Territories, 

“induce” means induce by threats, promises or otherwise, 
“offence”, in the case of a reference to an offence against this 
Part or against a particular provision of it, has a meaning 
affected by subsections (2) and (3) of this section; 

“sexual intercourse" has the meaning given by section 50AC, 
“vagina” includes: 


(a) any part of a female person's genitalia; and 
(b) a surgically constructed vagina. 


(2) A reference in this Part (except section 50DB) to an offence 
against this Part or against a particular provision of it includes: 
(a) areference to: 

(i) an offence against section 6, 7 or 50DB; or 


(ii) an offence against subsection 86(1) because of paragraph 
86(1 Xa); 

that relates to an offence agamst this Part or against that 

provision of it; and 

(b) a reference to an offence against this Part, or against that 
provision of it, because of section 5. 


(3) A reference in section SODB to an offence against this Part 
or against a particular provision of it does not include a 
reference to such an offence because of section 5. 


(4) Section 7A does not apply to an offence against this Part. 


(5) Paragraph 86(1X8) does not apply to an offence against 
section SODB. 


Meaning of “act of indecency” 
SOAB. (1) In this Part: 
“act of indecency” means an act that: 


(a) 18 of a sexual nature; and 

(b) mvolves the human body, or bodily actions or functions, 
and 

(c) is so unbecoming or offensive that it amounts to a gross 
breach of ordinary contemporary standards of decency and 
propriety in the Australian community. 


(2) To avoid doubt, “act of indecency” includes an indecent 
assault. 
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Meaning of “sexual intercourse" 
SOAC. (1) In this Part 
“sexual intercourse” means: 


(a) the penetration, to any extent, of the vagina or anus of a 
person by any part of the body of another person, or 

(b) the penetration, to any extent, of the vagina or anus of a 
person, carried out by another person by an object, or 

(c) fellatio; or 

(d) cunnilingus; or 

(e) the continuation of any activity mentioned in paragraph (a), 
(b), (c) or (d). 


(2) Paragraph (1Xa) or (b) does not apply to an act of 
penetration if: 


(a) itis carried out for a proper medical or hygienic purpose; or 
(b) itis carried out for a proper law enforcement purpose. 


Who can be prosecuted for an offence committed overseas 


SOAD. A person must not be charged with an offence against 
this Part that the person allegedly committed outside Australia 
unless, at the time of the offence, the person was: 

(a) an Australian citizen; or 

(b) aresident of Australia; or 


(c) a body corporate incorporated by or under a law of the 
Commonwealth or of a State or Territory; or 


(d) any other body corporate that carries on its activities 
principally in Australia. 

Division 2. Sexual offences against children overseas 

Sexual intercourse with child under 16 


SOBA. A person must not, while outside Australia, engage in 
sexual intercourse with a person who is under 16. 


Penalty: Imprisonment for 17 years. 

Inducing child under 16 to engage in sexual intercourse 
SOBB. A person must not induce a person who is under 16 to 
engage in sexual intercourse with a third person outside 
Australia and m the presence of the first-mentioned person. 
Penalty: Imprisonment for 17 years. 

Sexual conduct involving child under 16 


50BC. A person (“the first person”) contravenes this section 
if, while the first person is outside Australia: - 


(a) the first person commits an act of indecency on a person 
who is under 16; or 
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(b) the first person submits to an act of indecency committed 
by a person who is under 16; or 

(c) the first person commits an act of indecency in the presence 
of a person who is under 16 (“the child”), and h= first 
person intends to derive gratification from the child's 
presence during the act; or 

(d) the first person submits to an act of i committed in 
the presence of a person who is under 16 (“the child”), and 
the first person intends to derive gratification fram the 
child’s presence during the act; or 


the first person engages in sexual intercourse with enother 
person in the presence of a person who is under 16 (“the 
child”), and the first person intends to derive gratification from 
the child’s presence during the sexual intercourse. 


Penalty: Imprisonment for 12 years. 
Inducing child under 16 to be involved in sexual conduct 


50BD. (1) A person (“the first person") must not incuze a 
person who is under 16 to commit, to submit to, or to be present 
while a third person commits, an act of indecency that: 


(8) is committed outside Australia and in the presence cf the 
first person; and 
(b) is not committed by or on the first person. 


(2) A person ("the first person") must not induce a person 
who is under 16 to be present while a third person engag=£ in 
sexual intercourse with a fourth person outside Australia amc in 
the presence of the first person. 


Penalty: Imprisonment for 12 years. 
Division 3. Defences 
Defence based on belief about age 


50CA. It is a defence to a prosecution for an offence ageinst 
Division 2 that the defendant believed at the time of the sexual 
intercourse or act of indecency that the person in relation to 
whom the offence was allegedly committed was 16 or over. 


Defence based on valid and genuine marriage 


SOCB. It is a defence to a prosecution for an offence agast 
Division 2 that: 


(a) at the time of the sexual intercourse or act of indecercy, 
there existed between the defendant and the person in 
relation to whom the offence was allegedly committed a 
marriage that was valid, or recognised as valid, under -he 
law of: 

(i) the place where the marriage was solemnised, or 


(ii) the place where the offence was allegedly committed; or 
(iii) the place of the defendant’s residence or domicile, and 


(b) when it was solemnised, the marriage was genuine. 
Defence must be proved om balance of probabilities 


50CC. A defence under this Division must be proved on the 
balance of probabilities. 


Jury may consider reasonableness of alleged belief 

50CD. In determining whether the defendant believed as 
mentioned in section 50CA, the jury may take into account 
whether the alleged belief was reasonable in the circumstances. 


Division 4. Offences of benefiting from, or encouraging, 
offences against this Part 


Benefiting from offence against this Part 
SODA. (1) A person contravenes this section if: 


(a) the person does an act, or makes an omission, whether 
within or outside Australia, with the intention of benefiting, 
whether financially or not, from conduct of a kind that 
would constitute an offence against this Part; and 

(b) the act or omission is reasonably capable of resulting in the 
person benefiting from such conduct, 


whether or not that conduct in fact occurs or has occurred. 
Penalty: imprisonment for 17 years. 

(2) An example of an act covered by paragraph (1Yb) is 
profiting from an arrangement that facilitates an offence against 
this Part. 

Encouraging offence against this Part 

SODB. (1) A person contravenes this section i£ 

(a) the person does an act, or makes an omission, whether 
within or outside Australia, with the intention of 
encouraging conduct of a kind that would comstitute an 
offence against this Part (other than this section), and 

(b) the act or omission is reasonably capable of encouraging 
such conduct, 

whether or not that conduct in fact occurs. 

Penalty. Imprisonment for 17 years. 

(2) in this section: 

“encourage” means: 

(a) encourage, incite to, or urge, by any means whatever, for 

example, by written, electronic or other form of 


communication; or 
(b) aid, facilitate, or contribute to, in any way whatever. 


(3) These are examples of acts covered by paragraph (1\b): 


(a) organising an arrangement that facilitates an offence 
against this Part (other than this section), 

(b) assisting a person to travel outside Australia in order to 
commit an act that would constitute an offence agamst 
Division 2; 

(c) advertising an offer so to assist a person or an arrangement 
for so assisting a person. 


Division 5. Video link evidence 

When court may take evidence by video link 

SOEA. In a proceeding for an offence against this Part, the 

court may direct that a witness give evidence by video link if: 

(a) the witness will give the evidence from outside Australia; 
and 

(b) the witness is not a defendant in the proceeding, and 

(c) the facilities required by section 50EC are available or can 
reasonably be made available; and 


(d) the court is satisfied that attendance of the witness at the 
court to give the evidence would: 


(i) cause unreasonable expense or inconvenience; or 

(ii) cause the witness psychological harm or unreasonable 
distress, or 

(iii) cause the witness to become so intimidated or distressed 
that his or her reliability as a witness would be significantly 
reduced; and 


(e) the court is satisfied that it is consistent with the interests 
of justice that the evidence be taken by video link. 


oes 
Division 6. Other rules about conduct of trials 
*#* % 
Division 7. Saving of other laws 
Saving of other laws 
50GA. This Part is not intended to exclude or limit the 


operation of any other law of the Commonwealth or any law of a 
State or Territory.” 


AUSTRALIA. Family Law Reform Act 1995 (Act No. 167 of 
1995), 16 December 1995. (Australasian Legal Information 
Institute database. ) 


31. Part VII of the Principal Act is repealed and the following 
Part is substituted: 
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Part VIL Children 

Division 1. Introductory 

Subdivision A. What this Division does 

What this Division does 

60A. This Division contains: 

(a) a statement of the object of this Part and the principles 
underlying it, and an outline of this Part (Subdivision B), 
and 

(b) provisions relevant to the interpretation and application of 
this Part (Subdivision C), and 


(c) provisions relevant to how this Act applies to certain 
children (Subdivision D). 

Note: The extension and application of this Part is also dealt 

with in Subdivision F of Division 12. 

Subdivision B. Object, principles and outline 

Object of Part and principles underlying it 


60B. (1) The object of this Part is to ensure that children 
receive adequate and proper parenting to help them achieve their 
full potential, and to ensure that parents fulfil their duties, and 
meet their responsibilities, concerning the care, welfare and 
development of their children. 


(2) The principles underlying these objects are that, except 
when it is or would be contrary to a child's best interests: 


(a) children have the right to know and be cared for by-both 
their parents, regardless of whether their parents are 
married, separated, have never married or have never lived 
together, and 

(b) children have a right of contact, on a regular basis, with 
both their parents and with other people significant to their 
care, welfare and development, and 


(c) parents share duties and responsibilities concerning the 
care, welfare and development of their children; and 


(d) parents should agree about the future parenting of their 
children. 


Outline of Part 
60C. An outline of this Part is set out below. 
Outline of Part 


Item Divisions and coverage 
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Division 1 - Introductory 


object of Part and principles underlying it, and ortine of 
Part 

interpretation and application of this Part 

how this Act applies to certain children 


Note: The extension and application of this Part is alsa dealt 
with in Subdivision F of Division 12. 


2. 


Division 2 - Parental responsibility 

the concept of parental responsibility 
Division 3 - Counselling etc. 

counselling of people in relation to matters affecting 
children 

preparation of reports for use in proceedings resing to 


children under 18 
provision of documents about counselling and welfzrz 


Division 4 - Parenting plans 

what parenting plans are and their registration in ceurts 
Division 5 - Parenting orders - what they are 

what parenting orders are 


Division 6 - Parenting orders other than child matntenance 
orders 


applying for and making parenting orders, other then child 
maintenance orders 

general obligations created by residence orders contact 
orders and specific issues orders 

dealitig with people who have been arrested 

obligations under parenting orders, other thar child 
maintenance orders, relating to taking or sending children 
from Australia 

Division 7 - Child maintenance orders 


objects and principles relevant to the makmg cf child 
maintenance orders 

the relationship between Division 7 and the Child Support 
(Assessment) Act 1989 

applying for and making child maintenance orders 

other aspects of courts’ powers in relation t child 
maintenance orders 

when child maintenance orders stop being in force 


Division 8 - Other matters relating to children 


liability of a father to contribute towards chill bearing 
expenses if he is not married to the child's mother 


orders for the location and recovery of children 
reporting of allegations of child abuse 

other orders about children 
Division 9 - Injunctions 


proceedings for injunctions in relation to children 


. Dhvision 10 - The best interests of children and Division 10 


- the representation of children 

determining what is in a child's best interests (including in 
situations of family violence) 

separate representation of children 


. Division 11 - Family violence 


family violence orders 


. Division 12 - Proceedings and jurisdiction 


institution of proceedings and procedure 
jurisdiction of courts 


places and people to which this Part extends and applies 


. Division 13 - State, Territory and overseas orders 


registration of State and Territory orders dealing with 
children 

registration of overseas orders dealing with children 
transmission of Australian orders to overseas jurisdictions 


. Division 14 - Miscellaneous 


miscellaneous matters relating to children 


Subdivision C. Interpretation and application of Part Defined 
expressions 


60D. (1) in this Part 


“abuse,” in relation to a child, means: 


(a) 


(b) 


an assault, including a sexual assault, of the child which is 
an offence under a law, written or unwritten, in force in the 
State or Territory in which the act constituting the assault 
OCCUITS, OT 


a person involving the child in a sexual activity with that 
person or another person in which the child is used, directly 
or indirectly, as a sexual object by the first-mentioned 
person or the other person, and where there is unequal 


wn 


power in the relationship between the child and the first- 
mentioned person; 


tek 
“artificial conception procedure” includes: 
(a) artificial i -— ' 
(b) the implantation of an embtyo in the body of a woman; 


se 


“family violence” means conduct, whether actual or threatened, 
by a person towards, or towards the property of, a member of the 
person’s family that causes that or any other member of the 
person’s family to fear for, or to be apprehensive about, his or 
her personal well being or safety, 

"family violence order" means an order (including an interim 
order) made under a prescribed law of a State or Territory to 
protect a person from family violence; 


»**5 


Subdivision D. Interpretation - how this Act applies to certain 
children 


60H. (1) If 

(a) a child is born to a woman as a result of the carrying out of 
an artificial conception procedure while the woman was 
married to a man; and 

(b) either of the following paragraphs apply: 

(i) the procedure was carried out with their consent, 

(ii) under a prescribed law of the Commonwealth or of a State 


or Territory, the child is a child of the woman and of the 
man, 


then, whether or not the child is biologically a child of the 
woman and of the man, the child is their child for the purposes 
of this Act. 

(2) If 


(a) achild is born to a woman as a result of the carrying out of 
an artificial conception procedure, and 


(b) under a prescribed law of the Commonwealth or of a State 
or Territory, the child is a child of the woman; 


then, whether or not the child is biologically a child of the 
woman, the child is her child for the purposes of this Act. 


(3) If 
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(a) a child is born to a woman as a result of the carrying out of 
an artificial conception procedure; and 

(b) unde- a prescribed law of the Commonwealth or of a State 
or Territory, the child is a child of a man; 

then, whether or not the child is biologically a child of the man, 

the child is his child for the purposes of this Act.; 


(4) Ifa person lives with another person as the husband or wife 
of the first-mentioned person on a genuine domestic basis 
although not legally married to that person, subsection (1) 
applies in relation to them as if: 


(a) they were married to each other, and 

(b) neither person were married to any other person. 

(5) For the purposes of subsection (1), a person is to be 

presumed to have consented to an artificial conception procedure 

being carried out unless it is proved, on the balance of 

probabil:ties, that the person did not consent. 

Division 2. Parental responsibility 

What th:s Division does 

61A. This Division deals with the concept of parental 
bility including. in particular- 

(a) what parental responsibility is; and 

(b) who has parental responsibility. 

Meaning of "parental responsibility" 

61B. In this Part, "parental responsibility," in relation to a 

child, means all the duties, responsibilities and 

authority which, by law, parents have in relation to children. 

Each parent has parental responsibility (subject to court orders) 


61C. (1) Each of the parents of a child who is not 18 has 
parental responsibility for the child. 


(2) Subsection (1) has effect despite any changes in the nature 
of the relationships of the child's parents. It is not affected, for 
example, by the parents becoming separated or by either or both 
of ther marrying or re-marrying. 


(3) Subsection (1) has effect subject to any order of a court for 
the time being in force (whether or not made under this Act and 
whether made before or after the commencement of this 
section). 


Parenting orders and parental responsibility 


61D. (1) A parenting order confers parental responsibility for 
a chiki on a person, but only to the extent to which the order 
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confers on the person duties, powers, responsibiltics or 
authority in relation to the child. 


(2) A parenting order in relation to a child does not take away 
or diminish any aspect of the parental responsibility of any 
person for the child except to the extent (1f any): 

(a) expressly provided for in the order, or 

(b) necessary to give effect to the order. 


Effect of adoption on parental responsibility 


61E. (1) This section applies if: 

(a) achild is adopted; and 

(b) immediately before the adoption, a person had parental 
responsibility for the child, whether in full or to a Emited 
extent and whether because of section 61C or because of a 
parenting order. 

(2) The person's parental responsibility for the child erds on 

the adoption of the child, unless the adoption is by a preszribed 

adopting parent and leave was not granted under section 60G for 

the adoption proceedings to be commenced. 


w tė 


Division 4. Parenting plans 
What this Division does 


63A. This Division explains what parenting plans are and 
provides for their registration in courts. 


Parents encouraged to reach agreement 
63B. The parents of a child are encouraged: 


(a) to agree about matters concerning fhe child rather tkan 
seeking an order from a court, and 


(b) in reaching their agreement, to regard the best interests of 
the child as the paramount consideration. 


Meaning of “parenting plan" and related terms 

63C. (1) A parenting plan is an agreement that: 

(a) isin writing, and 

(b) is or was made between the parents of a child; and 

(c) deals with a matter or matters mentioned in subsection (2). 


(2) A parenting plan may deal with one or more of tte 
following: 


(a) the person or persons with whom a child is to live; 


(b) contact between a child and another person or other 
persons, 


(c) maintenance of a child; 
(d) any other aspect of parental responsibility for a child. 
(3) An agreement may be a parenting plan: 


(a) whether made before or after the commencement of this 
section; and 


(b) whether made inside or outside Australia; and 


(c) whether other persons as well as a child's parents are also 
parties; and 


(d) whether it deals with other matters as well as matters 
mentioned in subsection (2). 

(4) Provisions of a parenting plan that deal with any of the 

matters mentioned in paragraphs (2Xa), (b) and (d) are child 

welfare provisions. 


(5) Provisions of a parenting plan that deal with the matter 
mentioned in paragraph (2Xc) are child maintenance provisions. 


** 
Division 7. Child maintenance orders 
Subdivision A. What this Division does 
What this Division does 

66A. This Division: 


(a) contains statements of objects and principles relevant to the 
making of child maintenance orders (Subdivision By, and 


(b) deals with the relationship between this Division and the 
Child Support (Assessment) Act 1989 (Subdivision C); and 


(c) deals with applying for and making child maintenance 
orders (Subdivision D), and 


(d) deals with other aspects of courts powers in relation to 
child maintenance orders (Subdivision Ey, and 


(e) deals with when child maintenance orders stop being in 
force (Subdivision F). 


Subdivision B. Objects and principles 
Objects 


66B. (1) The principal object of this Division is to ensure that 


children receive a proper level of financial support from their 
parents. 


(2) Particular objects of this Division include ensuring: 

(a) that children have their proper needs met from reasonable 
and adequate shares in the income, earning capacity, 
property and financial resources of both of their parents, 
and 

(b) that parents share equitably in the support of their children. 

Principles - parents have primary duty to maintain 


66C. (1) The parents of a child have, subject to this Division, 
the primary duty to maintain the child. 

(2) Without limiting the generality of subsection (1), the duty 
of a parent to maintain a child: 


(a) is not of lower priority than the duty of the parent to 
maintain any other child or another person; and 

(b) has priority over all commitments of the parent ather than 
commitments necessary to enable the parent to support: 


(1) himself or herself, or 

(ii) any other child or another person that the parent has a duty 
to maintain; and 

(c) is not affected by: 

(i) the duty of any other person to maintain the child; or 

(ii) any entitlement of the child or another person to an income 
tested pension, allowance or benefit. 

Principles - when step-parents have a duty to maintain 

66D. (1) The step-parent of a child has, subject to this 

Division, the duty of maintaining a child if, and only if, a court, 

by order under section 66M determines that it is proper for the 

step-parent to have that duty. 

(2) Any duty of a step-parent to maintain a step-child: 


(a) is a secondary duty subject to the primary duty of the 
parents of the child to maintain the child; and 


(b) does not derogate from the primary duty of the parents to 
maintain the child. 

Subdivision C. Relationship with Child Support (Assessment) 

Act 


Child maintenance order not to be made etc. if application for 
administrative assessment of child support could be made 


66E. (1) A court having jurisdiction under this Part must not, 
at any time, make, revive or vary a child maintenance order in 
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relation to a child on the application of a person (the 
"applicant") against, or in favour of, a person (the "respondent") 
if an application could properly be made, at that time, under the 
Child Support (Assessment) Act 1989 for administrative 
assessment of child support (within the meaning of that Act): 





(a) by the applicant seeking payment of child support for the 
child from the respondent; or 


(b) by the respondent seeking payment of child support for the 
child from the applicant. 


(2) Subsection (1) has effect whether or not an application for 
administrative assessment of child support for the child has in 
fact beer. made (whether by the applicant, the respondent or 
another person). 


Subdivision D. Applying for and making child maintenance 
orders 


Who may apply for a child maintenance order 


66F. (1) Unless subsection (2) applies, a child maintenance 
order in relation to a child may be applied for by: 


(a) either or both of the child's parents, or 
(b) the child; or 


(c) any other person concerned with the care, welfare or 
development of the child. 

(2) A child maintenance order in relation to a child who is 

under the guardianship, or in the care (however described), of a 

person under a child welfare law may only be applied for by: 


(a) the child; or 
(b) a parent of the child who has the daily care of the child; or 
(c) arelative of the child who has the daily care of the child; or 
(d) a child welfare officer of the relevant State or Territory. 
Court's power to make child maintenance order 
66G. In proceedings for a child maintenance order, the court 
may, subject to this Division, make such child maintenance 
order as it thinks proper. Approach to be taken in proceedings 
for child maintenance order 66H. In proceedings for the making 
of a child maintenance order in relation to a child, the court 
must: 

(a) consider the financial support necessary for the 
maintenance of the child (this 1s expanded on in section 
65Jy, and 

(b) determine the financial contribution, or respective financial 
contributions, towards the financial support necessary for 
the maintenance of the child, that should be made by a 
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in section 66K). 

» a. 

Division 8. Other matters relating to children 

Subdivision A. What this Division does 

What this Division does 

67A. This Division deals with: 

(a) the liability of a father to contribute towards child beering 
expenses if he is not married to the childs mcther 
(Subdivisian By, and 


(b) orders for the location and recovery of children 
(Subdivision Cy, and 


(c) the reporting of allegations of child abuse (Subdivision Dy, 
and 


(d) other orders about children (Subdivision E). 


Subdivision B. Father's liability to contribute towards cnild 
bearing expenses if not married to mother 


Father liable to contribute towards maintenance and expenses of 
mother 


67B. The father of a child who is not married to the chi d's 
mother is, subject to this Division, liable to make a prover 
contribution towards: 


(a) the maintenance of the mother for the childbi-th 
maintenance period in relation to the birth of the child; ard 

(b) the mother's reasonable medical expenses in relation to the 
pregnancy and birth; and 


(c) if the mother dies and the death is as a result of tne 
pregnancy or birth, the reasonable expenses of the mothe-’s 
funeral, and 

(d) ifthe child is stillborn, or dies and the death is related to 
the birth, the reasonable expenses of the child's funeral. 


k k e 


Subdivision D. Allegations of child abuse 


*** 


67ZA. (l) This section applies to a person in the course cf 
inpsour duis otia functions or aing powes 
ag. 


(a) & member of the court personnel; or 


(b) a family and child counsellor, or 
(c) a family and child mediator. 


(2) If the person has reasonable grounds for suspecting that a 
child has been abused, or is at risk of being abused, the person 
must, as soon as practicable, notify a prescribed child welfare 
authority of his or her suspicion and the basis for the suspicion. 


(3) If the person has reasonable grounds for suspecting that a 
child: 


(a) has been ill treated, or is at risk of being ill treated; or 


(b) has been exposed or subjected, or is at risk of being 
exposed or subjected, to behaviour which psychologically 
harms the child; 


the person may notify a prescribed child welfare authority of his 
or her suspicion and the basis for the suspicion. 


(4) The person need not notify a prescribed child welfare 
authority of his or her suspicion that a child has been abused, or 
is at risk of being abused, if the person knows that the authocity 
has previously been notified about the abuse or risk under 
subsection (2) or subsection 67Z(3), but the person may notify 
the authority of his or her suspicion. 

(5) If notice under this section is given orally, written notice 
confirming the oral notice is to be given to the prescribed child 
welfare authority as soon as practicable after the oral notice. 
(6) If the person notifies a prescribed child welfare authority 
under this section or subsection 67Z(3), the person may make 
such disclosures of other information as the person reasonably 
believes are necessary to enable the authority to properly 
manage the matter of the subject of the notification. 


* * x* 
Division 11. Family Violence 
What this Division does 
68N. This Division deals with the relationship between 
Division 11 contact orders (as defined in section 68P) and 
family violence orders. 


Note: Other provisions dealing with family violence and family 
violence orders are: 


(a) section 60D (which contams the relevant definitions), and 
(b) paragraphs 65F(2Xb) and 68F(2X1) and (j); and 
(c) sections 68J and 68K. 


Interpretation 


68P. In this Division: 
“Division 11 contact order” means: 
(a) acantact order, or 


(b) any of the following, to the extent that it requires or 
authorises 


(expressly or impliedly) contact between a child 
and another person or other persons: 


(i) a recovery order, a specific issues order or any other order 
(however described) made under this Act, 

(i) an injunction granted under section 68B or 114; 

(i1) an undertaking given to, and accepted by, a court exercising 
jurisdiction under this Act; 

(iv) a parenting plan registered in a court under section 63E; 

(v) a recognizance entered into pursuant to an order under this 
Act; 


"section 68R contact order" means: 

(a) acontact order, or 

(b) any of the following, to the extent that it requires or 
authorises (expressly or impliedly) contact between a child 
and another person or other persons: 

(1) a recovery order, a specific issues order or any other order 
(however described) made under this Act, 

(ii) an injunction granted under section 68B or 114. 

Purposes of Division 

68Q. The purposes of this Division are: 


(a) to resolve inconsistencies between Division 11 contact 
orders and family violence orders, and 


(b) to ensure that Division 11 contact orders do not expose 
people to family violence, and 


(c) to respect the nght of a child to have contact, on a regular 
basis, with both the child’s parents where: 


(i) contact is diminished by the making or variation of a family 
violence order, and 

(ii) it is in the best interests of the child to have contact with 
both parents on a regular basis. 


Provisions about making an order for contact that is inconsistent 
with a family violence order 

68R. (1) This section applies if a court makes a section 68R 
contact order that is inconsistent with a family violence order. 


(2) The court must explain, or arrange for someone else to 
explain, the order in accordance with subsection (3) to: 
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(a) the applicant and the respondent in the proceedings for the 
section 68R contact order, and 


(b) if the person against whom the family violence order is 
directed is not covered by paragraph (a) - that person; and 


(c) if the person protected by the family violence order is not 
covered by paragraph (a) - that person. 


(3) An explanation under subsection (2) must explain, in 
language likely to be readily understood by the person to whom 
the explanation 18 given; 


(a) the purpose of the section 68R contact order, and 
(b) the obligations that the order creates; and 


(c) the consequences that may follow if a person fails to 
comply with the order; and 


(d) the covrt's reasons for making an order that is inconsistent 
with a family violence order, and 


(e) the circumstances in which a person may apply for the 
order to be revoked or varied. 


(4) In add:tion to the requirements mentioned in subsection 
(3), the court must: 


(a) include in the section 68R contact order a detailed 
explanation of how the contact provided for in the order is 
to take place; and 


(b) as soon as practicable, but not later than 14 days after 
making the section 68R contact order, give a copy of that 
order to: 


(i) e E 
section 68R contact order, and 

(ii) if the person agamst whom the family violence order is 
directed is not covered by subparagraph (i) - that person; 
and 

(iii) if the person protected by the family violence order is not 
covered by subparagraph (1) - that person; and 

(iv) the Registrar of the court that made or last varied the family 
violence order, and 

(v) the Commissioner or head (however described) of the 
police force of the State or Territory in which the person 
protected by the family violence order resides. 


(5) Failure to comply with a requirement of this section does 
not affect the validity of a section 68R contact order. 


Section 68K contact orders prevail over inconsistent family 
violence orders 


68S. (1) Ifa section 68R contact order is inconsistent with a 
family violence order, the section 68R contact order prevails and 
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the family violence order is invalid to the extent of the 


(2) Any of the following persons may apply to a court having 
Jurisdiction under this Part for a declaration of the 2xtent to 


which a section 68R contact order is inconsistent with a family 
violence order 


(a) the applicant and the respondent in the proceedings for the 
section 68R contact order, 


(b) if the person against whom the family violence crder is 
directed is not covered by paragraph (a) - that persorz 


(c) if the person protected by the family violence orde- is not 
covered by paragraph (a) - that person. 


(3) The court to which an application for a declaration -s made 
must hear and determine the application and maks such 
declaration as it considers appropriate. 


Variation etc. of Division 11 contact order by court making etc. 
Family violence order 


68T. (1) If proceedings (the "family violence proceedings") 
for the making or variation of a family violence order arc before 
a court of a State or Territory that has jurisdiction in relation to 
matters arising under this Part, the court may, subject to this 
section, exercise that jurisdiction, m the course of the family 
violence proceedings, to make, revive, vary, discharge or 
suspend a Division 11 contact order. 


(2) The courts power to make, revive, vary, suspend or 
discharge a Division 11 eee ie Dou c 
proceedings is subject to the following provisions: 


(a) the court must not exercise that power unless, whether by 
interim order or otherwise, it makes or varies £ family 
violence order in those proceedings, 


(b) the court must exercise that power having regard to the 
purposes of this Division (as stated in section 6&C) and to 
the best interests of any relevant child; 


(c) if section 68R applies to the making of a Div-sion 11 
contact order — the court must not exercise the power to 
vary, discharge or suspend the order unless it ts satisfied 
that it is appropriate to do so: 


(i) because a person has been exposed, or is likey to be 
exposed, to family violence as a result of the opezation of 
the order; and 

(ii) having regard to the matters mentioned in paragrapa (by, 


(d) if the court makes an interim family violence ozdzr, or an 
interim order varying a family violence order. the court 
must nct discharge a Division 11 contact order in those 
proceedings. 


Note: Division 10 deals with how a court determines a child's 
best interests. 


(3) This Part, and the Rules of Court, apply to the making, 
revival, variation, discharge or suspension of a Division 11 
contact order in the family violence proceedings subject to the 
following qualifications: 


(a) the following provisions do not apply: 


(i) sections 65C, 68K and 69N and subsection 65F(2), 

(ii) any provisions (for example, section 65E) that would 
otherwise make the best interests of a child the paramount 

(iii) any other prescribed provisions, 


(b) if the court makes an interim family violence order, or an 
interim order varying a family violence order, then, in 
addition to the effect of paragraph (a): 


(i) the court has a discretion whether to apply paragraph 
68F(2Xa), and 
(ii) any other prescribed provisions do not apply, 


(c) the court may dispense with such Rules of Court as it 


Note: Because of subparagraph (3XaXii), the best interests of a 
child are not the paramount consideration. They must, however, 
still be taken into account as required by paragraphs (2Xb) and 
(c). 


(4) The court may (subject to this section) make, revive, vary, 
discharge or suspend a Division 11 contact order in the family 
violence proceedings: 


(a) onits own initiative; or 

(b) on application by any person. 

(5) If, in the family violence proceedings: 

(a) the court makes an interim family violence order, or an 
interim order varying a family violence order (the “interim 
order"; and 


(b) the court makes, revives, varies or suspends a Division 11 
contact order, 


the following provisions apply: 


(c) the Division 11 contact order made, or the revival, variation 
or suspension of the Division 11 contact order, as the case 
may be, does not have effect at a time that is after 
whichever of the following occurs first: 


(i) the interim order stops being in force; 
(u) the end of the period of 21 days starting when the interim 
order was made, 


(d) no appeal lies in relation to the making, revival, variation 
or suspension of the Division 11 contact order. 


(6) The regulations may require a copy of the court's decision 
to make, revive, vary, discharge or suspend a Division 11 
contact arder to be registered in accordance with the regulations. 
Failure to comply with such a requirement of the regulations 
does not affect the validity of the court's decision. 


se © 


BELGIUM. Law of 13 April 1995 containing provisions to 
repress the trade in human beings and child pornography 
(Moniteur belge, 24 April 1995, pp. 10823-10827.) 


Chapter One. Trade in Human Beings 


[Article 1.] An Article 77 bis, reading as follows, is inserted 
in the Law of 15 December 1980 regarding access to the 
territory, stay, establishment, and removal of foreigners: 


“article 77 bis. 


Section 1. Whoever contributes, in any way whatsoever, 
directly or by way of an intermediary, to permitting the entry or 
stay of a foreigner in the Kingdom and does so: 


1) m regard to a foreigner, by making use, directly or 
indirectly, of frandulent representation, violence, threats, or any 
kind of coercion; or 


2) by taking advantage of a particularly vulnerable situation in 
which a foreigner finds himself or herself as a result of his or 
her illegal or precarious administrative status, condition of 
pregnancy, illness, infirmity, or physical or mental disability, 


Shall be punished with one to five years’ imprisonment and a 
fine of 500 to 25,000 francs 


Section 2. The offence provided for im Section 1 shall be 
punished with extended imprisonment and a fine of 500 to 
25,000 francs if it constitutes a regular activity. 


Section 3. The offence provided for in Section 2 shall be 
punished with ten to fifteen years’ forced labour and a fine of 
1,000 to 100,000 if it constitutes an act of participation in the 
principal or secondary activity of an association, without regard 
as to whether the guilty person was acting as leader or not. 


Section 4. Persons found guilty of the offences provided for in 
Sections 2 and 3 shall also be punished with the suspension of 
the rights specified in numbers 1, 3, 4, and 5 of Article 31 of the 
Penal Code. 


Section 5. The special forfeiture provided for in Article 42, 
number 1 of the Penal Code may also be applied, even if the 
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person sentenced is not the owner of the property to which it is 
applicable." 


Article 2. Article 379 of the Penal Code is replaced by the 
following provision: 


"Article 379. Whoever commits a moral offence by inciting, 
promoting, or facilitating the debauchery, corruption, or 
prostitution of a minor of either sex in order to satisfy the 
passions of another person shall be punished with extended 
imprisonment and a fine of 500 to 25,000 francs. 


He or she shall be punished with ten to fifteen years’ forced 
labour and a fine of 500 to 50,000 francs if the minor has not yet 
reached the age of sixteen. 


The punishment shall be fifteen years to twenty years' forced 
labour and a fine of 1,000 to 100,000 francs if the minor has not 
yet reached the age of ten." 


Article 3. Article 380 bis of the same Code is replaced by the 
following provision: 


"Article 380 bis. 


Section 1. The following shall be punished with one to five 
years’ imprisonment and a fine of 500 to 25,000 francs: 


1. whoever, in order to satisfy the passions of another person, 
hires, lures (entrafne), abducta, or detains a persan of legal age, 
even with his or her consent, for the purpose of debauchery or 
prostitution (. . .); 


2. whoever operates a house of debauchery or prostitution; 


3. whoever sells, rents, or makes available, for the purpose of 
prostitution, rooms or any other premises in order to realize an 
irregular profit (profit anormal, 


4. whoever, m any way whatsoever, exploits the debauchery 
or prostitution of another person. 


Section 2. An attempt to commit the offences provided for in 
the Section 1 shall be punished with six months to three years’ 
imprisonment and a fine of 100 to 5,000 francs. 


Section 3. The offences provided for in Section 1 shall be 
punished with ten to fifteen years’ forced labour and a fine of 
500 to 50,000 francs if their perpetrator: 


1) makes use, directly or indirectly, of fraudulent 
representation, violence, threats, or any kind of coercion; or 


2) takes advantage of the particularly vulnerable situation of a 
person resulting from his or her illegal or precarious 
administrative status, condition of pregnancy, illness, infirmity, 
or physical or mental disability. 
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Section 4. The following shall be punished with ten to fifteen 
years’ forced labour and a fine of 1,000 to 100,000 francz: 


1) whoever, in order to satisfy the passions of another person, 
hires, tures, abducts or detains, directly or by wa" of an 
intermediary, a minor under sixteen years old, even with his or 
her consent, for the purpose of debauchery or prostitution, 


2) whoever operates, directly or by way of an intermediary, a 


3) whoever sells, rents, or makes available to a minor, “or the 
purpose of debauchery or prostitution, rooms or ary other 
premises in order to realize an irregular profit, 


4) whoever, in any way whatsoever, exploits the deba ichery 
or prostitution of a minor under sixteen years old. 


Section 5. The offences provided for in Section 4 shall be 
punished with fifteen to twenty years’ forced labour ard a fine 
of 1,000 to 100,000 francs if they are committed with respect to 
a minor under ten years old.” 


Article 4. An Article 381 bis, reading as follows, is inse-ted in 
the same Code: 


"Article 381 bis. 


The offences provided for in Articles 379 and 380 bis, 3ectians 
3 and 4, shall be punished with fifteen to twenty years’ forced 
labour and a fme of 1,000 to 100,000 francs if they cons-itute an 
act of participation in the principal or secondary activi-y of an 
association, without regard as to whether the guilty perscn was 
acting as leader or not." 


Article 5. The following amendments are made to Art-cie 382 
of the same Code: 


1) inthe first paragraph, the reference to Articles 380, 330 ter, 
and 381 is deleted, 


2) paragraph 2 is completed as follows: 


"Regardless of whether the user, owner, tenant, or manegat is a 
physical or legal person, the tribunal may order the clesure of 
the establishment in which the offences have been commmted for 
a period of one month to three years, starting on the cay on 
which the sentence after trial or sentence by default became 
irrevocable. 


Any violation of the provisions of the judgment or the Jecision 
ordering the closure of the establishment shall be punisted with 
‘six months to three years’ imprisonment and/or a fine ef 1,000 
to 5,000 francs.” 


Article 6. An Article 382 bis, reading as follows, is mee-ted in 
the same Code: 


"Article 382 bis. 


The special forfeiture provided for in Article 42, number 1, may 
be applied, even if the person sentenced is not the owner of the 
property to which it is applicable." 


Chapter IL Child Pornography 


Article 7. An Article 383 bis, reading as follows, is inserted in 
the same Code: 


"Article 383 bis. 


Section 1. Without prejudice to the application of Articles 379 
and 380 bis, whoever exhibits, sells, rents, distributes, or gives 
out representations (emblémes), objects, films, photographs, 
slides, or other visual materials that depict sexual positions or 
acts of a pornographic nature involving or showing minors under 
sixteen years old or, for the purpose of commerce or distribution, 
manufactures or stocks them, imports them or causes them to be 
imported, or delivers them to a transportation or distribution 
agent, shall be punished with extended imprisonment and a fine 
of 500 to 10,000 francs. 


Section 2. Whoever knowingly possesses the representations, 
objects, films, slides, or other visual materials 
provided for in Section 1 shall be punished with one month to 
one year’s imprisonment and a fine of 100 to 1,000 francs. 


Section 3. The offence provided for in Section 1 shall be pun- 
ished with ten to fifteen years’ forced labour and a fine of 500 to 
50,000 francs if it constitutes of an act of participation in the 
principal or secondary activity of an association, without regard 
as to whether the guilty person was acting as leader or not? | 


Section 4. The special forfeiture provided for in Article 42, 
number 1, may be applied to the offenses provided for in 
Sections 1 and 2, even if the person sentenced is not the owner 
of the property to which it is applicable." 


Section 5. Article 382 is applicable to the offences provided 
for in Sections 1 and 3." 


Chapter HL Extraterritoriality 


Article & An article 10 ter, reading as follows, is inserted in 
the Preliminary Title of the Code of Penal Procedure: 


"Article 10 ter. 


A Belgian national or a foreigner m Belgium who, outside the 
territory of the Kingdom, has committed one of the offenses 
provided for in the following Articles may be prosecuted in 
Belgium even if the Belgian authorities have received no official 

int or notice from foreign authorities: Articles 372, 373, 
375, 376, and 377 of the Penal Code, if the offence has been 
committed on the person of a minor under sixteen years old; 
Articles 379, 380 bis, 381 bis, and 383 bis, Sections 1 and 3, of 


the same Code; Article 77 bis, Sections 2 and 3, of the Law of 
15 December 1980 regarding access to the territory, stay, 

i and removal of foreigners, and Articles 10, 11, 
12, and 13 of the Law of 9 March 1993 regulating and 
controlling the activities of matrimonial brokerage enterprises." 


BOLIVIA. Law of 18 December 1992, the Minors Code. 
(Anuario Legislativo, 1993, pp. 148-219.) 


Preliminary Title. Basic Provisions 


Article 1. (Objective of the Code). This Code establishes and 
regulates the system of integral prevention, protection, and care 
that the State and the society are to guarantee to all minors, with 
the goal of ensuring their physical, mental, moral, spiritual, and 
social development in conditions of liberty, respect, and dignity. 


Article 2. (Effects of the Code). This Code protects all 
minors from their conception until they reach the age of 
majority. 


Article 3. (Presumption of being a minor). In case of doubt as 
to the age of a person subject to this Code, it will be presumed 
that he or she is a minor unless the contrary in proven by means 
of a public document. 


Article 4. (Application). The provisions of this Code apply to 
all minors who are within Bolivian territory, whatever their 
nationality, religion, or social, cultural or economic condition 
may be. The protection of minors extends, in so far as it is 
applicable, to Bolivian minors who are outside the country. 


Article 5. (Interpretation). This Code is to be interpreted to 
ensure the best interests of the minor, in accordance with the 
objectives and principles established and recognized by the 
Political Constitution of the State, national laws, the Convention 
on the Rights of the Child, and other international conventions 
and declarations. 


Article 6. (Scope of legal protection). The defense and 
protection of minors is applicable in all the spheres of civil, 
family, i: labant. «cducstioe; -ndministave, and socii 
security legislation and in other spheres in harmony with this 
Code. 


Article 7. (Social priority). It is the duty of the family, the 
community, society in general, and the State to ensure minors, 
with absolute priority, the exercise of and respect for their rights 
to life, health, identity and nationality, food, education, dignity, 
respect, liberty, recreation, protection in work, and family and 
community coexistence (convivencia). Likewise, it is their duty 
to protect minors from all physical, social, moral, and 
peychological danger, caused by negligence, actions or 
omissions, discrimination, exploitation, violence, cruelty, 
oppression, and aggression. 
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Article 8. (Priority of care). All minors have the right to be 
cared for with priority by judicial and/or public and private 
administrative authorities and with preference in the formulation 
and execution of social and economic policies. Likewise, the 
allocation of public resources to areas that are related to the 
integral development of the minor are to be given special favour 


Article 9. (Official intervention). The National Organization, 
Woman and the Family, which shall be called the National 
Organization for the effects of this Code, shall intervene in all 
matters thet involve minors. 


The National Organization shall be a party to proceedings 
regarding minors in the cases designated by this Code and the 
Family Code. 


Article 10. (Communication with the National Organization). 
Judges and authorities who preside over proceedings involving 
minors shall officially summons the National Organization, 
subject to the penalties of nullity and administrative liability. 


Article 11. (Confidentiality and publicity). The actions of 
judges shell be confidential, as shall be those of technical- 
administrative organizations. Sworn declarations (certifica- 
ciónes) shall be ordered by the competent judges. When news 
that involves minors is published or transmitted, the media of 
social communication may not identify the minors by name or 
picture, unless an express determination by the competent 
authority has been made, ensuring in all cases the best interest 
of the minor. 


Article 12. (Free Expenses). [The National Organization shall 
be exempted from the use of stamped paper and other official 


expenses.] 


Article 13. (Public Order). The provisions of this Code are of 
public order and preferential application and may not be 
renounced or ignored in any way, subject to the penalty of 
nullity. 


Article 14. (Act or Omission). Whoever commits an offense 
involving negligence, discrimination, exploitation, violence, 
cruelty, and oppression of any kind against any minor, whether it 
be by act or omission, shall be subject in general jurisdiction for 
an attack on basic, guaranteed constitutional rights and the 
provisions established by this Code. 


First Book. Basic Rights 

TitleL The Right To Life And Health 

Chapter L 

Article 15. (Guarantees and protection of the State) All 
minors have a right to life and health The State has the 
obligation to guarantee and protect these rights through social 
policies that ensure dignified conditions for the gestation, birth, 
and integral development of minors. 
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Article 16. (Protection of maternity. Through its Stealth 
agencies, the State has the responsibility to guarantee care for 
mothers in the pre-natal, natal and post-natal stages, by means 
of specialized medical care and, when necessary, alun-ntary 
assistance. 


Pregnant minors shall, subject to a social report by the Netional 
Organization, receive free care in state hospital centers during 
the periods of gestation and birth and during the post-partum 
period. 

Article 17. (Obligations of hospital centers). Hospitals end all 
other public and private establishments providing health cere for 
gestating women are obligated to: 


1. Maintain through the use of individual medical cards a 


register of cases that are cared for, identifying the newbarn by 


means of a register of their footprints and the fingerprints of 
their mothers, without prejudice to other methods of 
identification. 


2. For the purpose of treating them adequately, subject the 
newborn to examinations. 


3. Issue certificates of live-birth or still-birth and of medical 
discharge, in which the circumstances of birth ani the 
development of the newborn shall be required to be recordad. 


4. Make possible the joint confinement of the newborr child 
and the mother. 


Article 18. (Breast feeding[lactancia materna]). It is the duty 
of public and private institutions and of employers in gen-ral to 
provide adequate conditions for breast feeding. 


Article 19. (Universal access to health) Througi the 
appropriate organizations, the State shall ensure minors 
universal and equal access to activities and services Or the 
promotion and recovery of health, as well as the provisien, for 
those who need it, of medicine, prostheses, and other resources 
relating to medical treatment, qualification (habilitación), and 
rehabilitation that are necessary. To this effect, a sliding scale 
of prices shall be established, in conformity with a socio- 
economic study. 


Article 20. (Conditions for parental stays) Health care 
establishments shall permit the stay of parents or those 
responsible for minors, in the case of the confinement of minors 
up to the age six. 


Article 21. (Health prevention programmes). Public amd pri- 
vate agencies shall develop medical and dental health procection 
programmes and health education health campaigns, w-th the 
goal of preventing illnesses that affect the infant population. 


The vaccination of minors against endemic and epidemic 
iiinesses is obligatory. 


Article 22. (Disabled minors) A disabled minor is 
understood to be a minor who has diminished physical and/or 
mental capacity such as to limit his or her full development in 
society. 


Article 23. (Special care). All minors with a physical or 
mental disability have the right to receive special care and 
attention, in order to enjoy a full life in conditions of dignity that 
permit them to participate actively in the community. 
Article 27. (Responsibility. The National Organization is 
competent to intervene in all procedural proceedings designated 
by the Law Regulating Cocaine and Controlled Substances, 
without prejudice to the powers that other organizations have. 


Article 28. (Obligatory reporting). The directors and teachers 
of educational establishments who detect among their students 
cases of possession, traffic, commercialization, or consumption 
of prohibited drugs are obligated to inform the National 
Organization for the adoption of appropriate measures. Failure 
shall be punished with a monetary fine for the benefit of the 
Rehabilitation Centre equivalent to twenty days’ work, without 
prejudice to the penalties established in the Penal Code. 


Article 29. (Obligatory treatment) Upon a decision of the 
National Organization, addicted minors shall be committed to 
the treatment necessary to bring about their rehabilitation. The 
expenses occasioned shall be charged to the parents or 
guardians, or, if there are none, to the Ministry of Social 
Security and Public Health. 


Article 30. (Sequestration and destruction of material). 
Through its Protective Service, the National Organization shall 
arrange for the sequestration and destruction of literary, 
cinematographic, television, or photographic material that 
directly or indirectly encourages drug addiction. It shall also’ 
arrange for the closure of the places and establishments 
frequented by minors where drugs are consumed. In both cases, 
ee eee Den 
authority applies the appropriate penalties. 


Title IL The Right To Family And To Coexist With The 
Community 


Chapter L General Provisions 


Article 31. (Family of origin). All minors have the right to 
develop and be educated in an environment of affection and 
safety in their family of origin and, exceptionally, in a substitute 
family that assures them of coexistence in a family and the 
community (convivencia familiar y comunitaria). 


A minor shall not be separated from his or her family except 
under special circumstances and for the exclusive purpose of 
Article 32. (Parental authority) Parental authority shall be 


exercised under equal conditions by the mother and the father, 
in the case of disagreement, both shal] be ensured the right to 


petition the competent judicial authority to resolve the 
differences. 


Article 33. (Parental duties). Parents are obligated to provide 
sustenance, care (guarda), and education to minor children; they 
also have the duty to comply with or arrange for compliance 
with judicial determinations imposed in the interest of a minor. 


Article 34. (Support for the family of origin). Lack or scarcity 
of material resources does not constitute a reason for the loss or 
suspension of parental authority. If there is no other reason that 
in itself calls for the imposition of such a measure, a minor shall 
be maintained in his or her family of origm, which shall be 
obligatorily included in programmes of family aid and support. 


Article 35. (The extinction, loss, and suspension of parental 
authority) These matters shall be resolved in accordance with 
the provisions Book III, Title I, Chapter III of the Family Code. 


Chapter IL. The Family Of Origin 


Article 36. (Concept) The family of origin 1s comprised of 
the parents, children, ascendants, descendants, and collateral 
relatives, in conformity with civil calculations (cómputo civil). 


Article 37. (Preservation). The State and the society have the 
obligation to preserve and maintain family unity and integrity, in 
order to guarantee the right of the minor to live in his or her 
family of origin. 


Title IIL The Right To Nationality And Identity 
Chapter L The Right To Nationality 


Article 107. (Nationality). All minors hold Bolivian 
nationality from the moment of their birth in the territory of the 
Republic; the same is true for those born abroad of a Bolivian 
father or mother, in accordance with rules established by the 
Political Constitution of the State. 


Article 108. (Obligation of the State). The State has the 
obligation to protect all Bolivian minors domiciled m its 
territory or abroad; the latter, through its official representatives 
outside the country. 


Article 109. (Foreign minors). All foreign minors located in 
Bolivian territory have the right to be protected by the State. 


Chapter IL The Right To Identity 


Article 110. (Concept). Immediately after birth, all minors 
have the right to a name and to the sumames of their parents. 
Before this time, a minor will be considered to be born for all 
purposes that are to his or her advantage. 


Article 111. (Register). All mmors are to be registered free- 
of-charge in the civil register immediately after their birth. If 
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the identity of a minor's parents is unknown and they cannot be 
identified, the minor is to be given a conventional name and 
surnames, without this situation being specified. 


Article 112. (Filiation). Filiation shall be governed by the 
provisions of the Family Code. 


Title IV. The Right To Liberty, Respect, And Dignity 
Chapter L Rights 


Article 113. (Rights). A minor has a right to liberty, respect, 
and dignity as a person in physical, psychological, and social 
development, guaranteed by the Constitution, laws, treaties, and 
other international instruments ratified by the Bolivian State. 


Article 114. (Right to liberty). This right includes the rights: 


1. to free movement and residency in the national territory, 
except for legal restrictions. 


2. to freedom of opmion and expression. 
3. to freedom of belief and religious worship. 


4. to participate in sports and healthy entertainment, 
according to the necessities and characteristics of his or her 
age. 


5. to perticipate in family and community life, without 
discrimination. 


6. to seek refuge, help, and guidance when he or she is 
endangered. 


7. to petition the competent authority in the case of conflicts 
of interest with parents or those with responsibility for the minor 


8. to belong to student, community, union, sporting, and social 
organizations. 


Article 115. (Right to respect) This consists of the 
inviolability of the physical, psychological, and moral mtegrity 
of the minor, and includes the preservation of his or her image, 
identity, values, opinions, and personal work spaces and 
materials. 


Article 116. (Right to defense [amparo] and protection). All 
minors have the right to be protected by the society, and are to 
be defended against any inhumane, violent, humiliating, or 
repressive treatment. 


Chapter IL. Mistreatment 


Article 117. (Mistreatment). A minor who suffers injury or 
harm to his or her physical, mental, or emotional health or well- 
being, through acts or omissions of his or her parents, or other 
persons or institutions, shall be considered to be a victim of 
mistreatment. 
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The following are examples of mistreatment: 


l. Failure to provide adequate food, clothing, losing, 
education, or health care, when there are economic mears to do 
80. 


2. Harmful bodily treatment that may cause the minor physical 
or psychological injuries. 


3. School-related discipline that does not respect the minor's 
dignity and/or integrity. 


4. Exploiting the minor or permitting him or her to be utilized 
by others for the purpose of profit—that is, in tegging, 
pornographic photographs or movies, prostitution, o- other 
activities that put the minor's physical, mental and/o- moral 
integrity at risk. 


5. Employing him or her in prohibited work or work that is 
immoral or that endangers his or her life or health. 


6. Use of the minor as an object of pressure, blackmail, 
harassment and/or arbitrary retention in family conflicts. 


7. Unjust deprivation of the right to recreation and relaxation. 


8. Victimization of the minor through daily incifferent 
treatment or prolonged lack of communication on the part of his 


or her parents or guardians. 


9, Committing or permitting or instigating others to zemmit 
crimes against minors referred to in the Penal Code. 


Article 118. (Obligation to make complaints). Conplamts 
about cases involving the mistreatment of minors are to be 
obligatorily made to the Minors Judge or the Hetional 

ization, which shall bring the action to this Judge within à 
period of 48 (forty-eight) hours. 


l. All persons who, in carrying out their activMizs or 
functions, and/or in their daily life, have knowledge or s3spect 
the existence of the mistreatment of minors shall communicate 
this situation to the National Organization. 


2. All professionals and/or officials are obligated to make a 
complaint about the mistreatment of minors and may nct assert 
professional or official confidentiality or protect themselves by 
referring to any kind of orders of superiors. 


The informants and/or accusers referred to by this Arüde are 
exempt from penal and civil responsibility in respect -o the 
information that they provide, unless they act in bad faith 


3. Forensic physicians and physicians in the Hetional 
Organization shall have the obligation to evaluate each case, 
taking into account the age of the affected minor ard the 
seriousness of the physical and psychological harm, estaciishing 
the exact time of the difficulty from their activities. 


Article 119. (Obligations of institutions and professionals). 
Entities that care for minors and health professionals and 
institutions have the obligation to protect and care for minors if 
they run the risk of bemg mistreated again. 


Title V. The Right To Education, Culture, And Relaxation 
Chapter L The Right To Education 


Article 120. (Right to education). A minor has the right to an 
education that permits the integral development of his or her 
person, that prepares him or her to exercise citizenship, and that 
qualifies him or her for work, he or she shall be ensured: 


1. Equality of conditions in access to school and remaining 
there. 


2. The right to be respected by his or her educators. 

3. The right to question criteria of evaluation and to petition 
higher school authorities. 

4. The right to organize and participate in student groups. 

5. Access io educational scholarship propranunes 

6. Choice of the school closest to his or her house. 


Article 121. (Information and participation). Students and 
their parents, or those responsible for them, have the right to 
adequate information about the teaching process as well as to 
participate in the definition of the educational proposals. 


Article 122. (Duty of the State). The State has the duty to 
ensure the minor. 


1. Compulsory and free primary instruction: including for 
those who did not have access to it at a suitable age and 
ensuring the schooling of minors in rural areas, in particular. 


2. Progressive extension of compulsory middle education. 


3. Special educational attention for the extremely gifted and 
for those who suffer from disabilities, preferably within the 
formal system of instruction. 


4. Care in nurseries and pre-schools for minors up to the age 
of 5 (five). 


5. Access to higher levels of instruction, research, and artistic 
creation. 


6. The offer of formal or alternative instruction, suitable to the 
conditions of a working minor, facilitating his or her access 
without the necessity of a judicial order. 

7. Assistance in primary education, through complementary 


Poca rosnng eee) pence, trensporistun; foods 
and medical care. 


8. Through the appropriate agencies, his or her daily 
attendance, ensuring, along with parents or those responsible for 
the minor, that he or she does not miss school and takes the best 
advantage of the educational process. 


9. Through its competent agencies, the creation and 
maintenance of the nurseries and pre-schools. 


Article 123. (Obligation of enrollment) Parents or those 
responsible for minors have the obligation of enrolling their 
children or wards in public or private schools. 


** © 


Title VL The Right To Labour Protection 
Chapter L General Provisions 


Article 133. (Concept) In conformity with the General 
Labour Law, a minor worker is considered to be a minor who 
carries out productive activities or provides services of a 
material, intellectual, or other nature and who receives eny form 
of income; likewise, a minor who carries out agricultural and 
animal husbandry activities within a system of community 
and/or family work, subject to economic compensation. 


Article L34. (Protection). The State shall protect minors from 
economic exploitation and the performance of any work that is 
dangerous or harmful to their education or injurious to their 
health or their physical, mental, moral, or social development. 


The National Organization shall maintain a special register of 
all minor workers and shall issue them their respective Work 
Cards. 


Non-governmental and other private organizations shall assist in 
the protection of minor workers, on the basis of rules and 
regulations established by the National Organization. 


Article 135.  (Iliness and/or accident) In case of illness or 
accident, the employer is obligated to provide a minor worker 
with first aid and to transport him or her immediately to a center 
of medical care, giving notice of this fact to his or her parents or 
guardians and to the National Organization. If the minor is not 
yet affiliated with social security, the employer shall bear all of 
the expenses required for the minor's recovery. 


Chapter IL Work Prohibited To Minors 

Artide 136. (Prohibited work). Minors under the age of 18 
(eighteen) are prohibited from carrying out dangerous, 
unhealthy, or morally dangerous work. 


teg 


Chapter IIL Work Of Minors In A System Of Dependency 


Article 139. (Concept). Those activities that are carried out 
under the assignment of an employer in exchange for economic 
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remuneration are considered the work of minors in a system of 
dependency. 


*»»5 


Article 142. (Social security). Minor workers in a relationship 
of dependency are to be obligatorily affiliated with the social 
gecurity system, with all the benefits and rights established by 
the laws that govern this area. 


*** 


Article 146. (Prohibition of night work). The work of minors 
at night is prohibited. To this effect, work carried out between 
6:00(six) p.m. and 6:00 (six) a.m. of the next morning shall be 
considered night work. 

oes 


Chapter IV. Minor Workers In The Home 


set 


Chapter V. Minors Working For Themselves 
TE 
Title VIL Basic Duties 
Sole Chapter 
Article 159. (Duties). A minor has the following basic duties: 


l. To assume responsibility for his or her role as an active 
individual in the construction of a new society. 

2. To defend and preserve the implementation (cumplimiento) 
of his or her rights. 

3. To respect and preserve the cultural heritage of 
nationalities and ethnic groups, which constitute the national 
identity. 


4. To defend and preserve the natural riches and the ecology 


'" of the country. 


ESTONIA. Law of 28 June 1994 on the General Principles of 
the Civil Code. (Riigi Teataja, Part I, No. 53, 1994, as 
translated in Legal Acts of Estonia, No. 2, 12 April 1995, pp. 
35-71.) 


Part L General Provisions 
Sec. 1. Purpose of the Law 


This law shall provide for the general principles of civil law. 
The law is applicable as a general part of Family Law, Law of 
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Succession, Law of Obligations and Law of Real Rights. 


wet 


Part IL Persons 


Chapter 2. Natural Persons 
l. Legal Capacity and Capacity to Perform Juridical acts 
Sec. 8. Legal Capacity of Natural Persons 


(1) Any natural person enjoys legal capacity. Legal capacity 
begins from the moment of live birth and terminates at deat. 


(2) In cases provided for by law a human embryo acquires legal 
capacity from the moment of conception if the child is born 
alive. 


Sec. 9. Capacity of Natural Persons to Perform Juridical 
Acts 


(1) A person who has reached majority has capacity to pe-form 
juridical acts. Majority is attained upon reaching the aze of 
eighteen years. 


(2) Where the law allows to enter marriage before the age of 
18, a minor acquires capacity to perform juridical acs by 
marriage. Upon termination of marriage or its annulment for 
reasons other than age, a minor shall not lose capacty to 
perform juridical acts, acquired by marriage. 


Sec. 10. Capacity of Minors of 7-18 Years of Age to 
Perform Juridical Acts 


(1) A mmor of 7-18 years of age has limited capac.ty to 
perform juridical acts. He is entitled to enter into transactions 
by consent of a legal representative. 

(2) A transaction entered into by a minor of 7-18 years of age 


without consent of a legal representative shall be regarded valid 
if he performs the transaction by means which have been set at 


his disposal for such purpose or for free use by his legal - 


representative or, by consent of the latter, by a third party. 


(3) An institution of guardianship may award a minor who has 
reached at least 15 years of age the right to act as an 
entrepreneur unless prohibited by law. A minor who has 
acquired the right to be an entrepreneur has the capacty for 
performing all the necessary transactions for this purpose, 
except transactions for which his legal representative needs the 
consent of the institution of guardianship. 


(4) If serious reason exists, the court may, at the demard of a 
legal representative, withdraw the right provided “or in 
Paragraph 3. 


Sec. 11. Incapacity of Minors to Perform Juridical Acts 


(1) A minor under seven years of age is incapable of 
performing juridical acts. A legal representative shall enter into 
transactions in his name. 


(2) A minor under seven years of age may conclude minor 
> * * 

2. Consanguinity and Affinity 

Sec. 16. Consanguinity in Direct Line 

Persons of whom one is the issue of the other are related in 

descendants. Parents and their ancestors are ascendants. 

Children and their successors are descendants. 


Sec. 17. Collateral Consanguinity 


Persons who are not related m direct line, but descend from the 
same person, are collateral relations. 


Sec. 18. Consanguinity of Children 


(1) Children who have common father and mother are brothers 
or sisters. Children who have common father, but different 
mothers, or common mother, but different fathers, are half- 
sisters or half-brothers. 


(2) Children who do not descend from common father or 


common mother are not related to one another although their 
parents are married to one another. 


Sec. 19. Consanguinity of Adopters and Adopted 

Adopted children and their descendants are regarded, with 
respect to adopters and them relatives, as being equal to 
relatives, the same applies to adopters and their relatives with 
respect to adopted children and their descendants. 

Sec. 20. Affinity 


(1) The relatives of a spouse are related to the other spouse and 
his/her relatives by marriage. 


(2) Affinity does not end with the termination of marriage from 
which it has proceeded. 


3. Domicile 
Sec. 21. Domicile and Change thereof 


(1) The domicile of a person is the place where he resides 
permanently or habitually. 


(2) If it is not possible to ascertain the place where a person 
resides permanently or habitually, the place which he is most 


related to personally and economically is regarded as his 
domicile. 


(3) If, on the grounds of the characteristics referred to in 
Paragraph 2, it is possible to regard several places as the 
domicile of a person, the person may determine which of them is 
his domicile. If a person has not determined his domicile, an 
interested party may choose which of these places is to be 
regarded as the domicile of that person. 


(4) If, on the grounds of the characteristics referred to in 
nr ee 

different countries as the domicile of a person, the domicile of 
that person is in the country of the citizenship. 


(5) The domicile is regarded as changed when a person settles 
elsewhere with an intention to change his domicile. 


(6) Ifit is not possible to ascertain the domicile of a person, his 
whereabouts are regarded each time as his domicile. 


Sec. 22. Domicile of Minors and Persons of Full Age who 
are Incapable of Performing Juridical Acts 


(1) The domicile of a minor is that of his parents or his 
guardian. If parents do not live together, the domicile of a minor 
is that of the parent he resides with. 


(2) The domicile of a minor who has capecity to perform 
juridical acts (Sec. 9 Paragraph 2) is established according to 
Sec. 21. 


(3) The domicile of a person of full age who lacks capacity to 
perform juridical acts is that of his guardian. 


* ee 


PAKISTAN. Employment of Children Rules, 1995 (Statutory 
Rules and Orders No. 387/[1y95), 17 May 1995. (Gazette of 
Pakistan, Extraordinary, Part II, 17 May 1995, as reproduced in 
All Pakistan Legal Decisions, 1996, Central Statutes pp. 446- 
455.) 


2. Definitions. In these rules, unless the context otherwise 
requires, the following expressions shall have the meanings 
hereby respectively assigned to them, that is to say, 


(a) 'Act' means the Employment of Children Act, 1991; 

(b) ‘certifying surgeon' means a registered medical practitioner 
appointed as certifying surgeon under section 12 of the Factories 
Act, 1934 (XXV of 1934), 

(c) 'Form' means a form appended to these rules; 

(d) ‘Government' means the Federal Government, 

(e) 'section' means a section of the Act. 
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J. Notice of period of work 


(1) The occupier shall send a notice of period of work in 
respect of the adolescent and child workers to the Inspector of 
the area before commencement of work in the establishment in 
Form 'A'. 


Provided that in respect of those establishments which were 
already in existence before the commencement of the Act and 
promulgation of these rules, the notice shall be sent within a 
period of thirty days from the date of promulgation of these rules 


in Form A-1. 
(2) The notice of period of work shall be: 


(a) in Form 'B' when all the adolescent and child workers in an 
establishment are required to work within the same period and 
when the periods of work are the same on each working day of 
the week; and 

(b) in Ferm 'B-1' when all the adolescent or child workers in an 
establishment are required to work within the same periods and 
when the periods are the same on five working days in a week 
and shorter on sixth day, 


(3) The notice of period of work shall be displayed painted in 
bold letters in English as well as in vernacular language at the 
main entrance of establishment. 


4. Certificate of fitness. 


(1) A certifying surgeon shall, on the application of any child 
or adolescent who wishes to work in an establishment on which 
the provisions of Act are applicable, or, of the parent or guardian 
of such person, or of the occupier of the establishment in which 
such person wishes to work, examine such person to ascertain 
his age and fitness to work. 


(2) The certifying surgeon, after examination, may grant to 
such person, in Form 'C', a certificate of fitness to work in an 
establishment as a child worker if he is satisfied that such 
person has completed his twelfth year of age but has not yet 
reached his fourteenth year of age and a certificate of fitness to 
work in an establishment as an adolescent if he is satisfied that 
Such person has completed his fourteenth year of age, but has 
not completed his eighteenth year. 


(3) The Inspector in the absence of a certificate of age in 
respect of a person working in an establishment shall refer him 
to the certifying surgeon for ascertaining the age and issuance of 
certificate and fee to the certifying surgeon shall be paid by the 
occupier 


5. Register of Child Workers. 


(1) The register to be maintained under section 11 shall be in 
Form DD. 


(2) The register shall be preserved for three years from the date 
of commencement of work. 
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(3) The register prescribed under this rule shall alwa*s be 
available, and if it is not produced on demand made by the 
Inspector, the occupier of the establishment shall be responsible 
for its non-production, whether he was present im the 
establishment at the time of demand or not; 


6. Cleanliness in the place of work and its freedom from 
nuisance, 


(1) No rubbish, filth or debris shall be allowed to accumulate 
or to remain in any Part of the establishment, in such position 
that effluvia therefrom arise. 


(2) In every establishment all drains carrying waste or sullage 
water shall be constructed in mason or other impermeable 
material and shall be regularly flushed at least once a day and 
where possible connected with some recognised drainage line. 


(3) The floor of the rooms and the compound surrounding every 
factory and workshop shall be maintained in a strictly dmined 
and clean condition. 


(4) Proper arrengements shall be made for maintaining in a 
reasonably clean and drained condition all working and bathing 
places and the places where drinking water is distributed 10 the 
workers of the establishment. 


7. Ventilation and Temperature. 


(1) In every establishment proper ventilation in work places 
shall be provided so as to admit a continuous supply of fresh 
air/cool air. 


the workers against inhalation of such gases, dust or other 
: i 


8. Lighting. 


(1) As long as many workers are present in an establistment, 
the latrines, passages, stairs, hoists, ground and all other parts of 
the establishment in so far as the entrance of the said places is 
not closed, shall be lighted in such manner that safety is fully 
secured in passing through or remaining in the same. 


(2) The illuminance in any part of the work area must not be 
below 300 Lux. 


9, Drinking Water. 


(1) In every establishment the arrangements of drinking water 
for the child and adolescent workers shall be provided free of 
charge in the manner prescribed under the Factories Rules, 
1975. 


(2) The Inspector may, by order in writing, require the occupier 
to obtain reports, at such time or at such intervals as may be 


specified in the order regarding the fitness or otherwise for the 
purpose of drinking water supplied to child or adolescent 
workers from a competent health authority. 


(3) The Inspector may, if he thinks fit, himself take a sample of 
water supplied to child workers in any establishment and direct 
the occupier of such factory to obtain a report thereon and the 
occupier shall thereupon obtain a report on such sample and 
supply a copy of such report to the Inspector through registered 
post, within fifteen days of the directions given to him in this 
behalf. 


10. Latrines/Urinals/Washing/Accommodations. The urinals 
and latrines required to be provided under this rule shall be 
located in accessible places within the precincts of the factory 
and each such urinal and latrine shall be separated from any 
adjoining urinal or latrines by a partition wall not less than six 
feet in height. 

11. Precautions against Fire. 

(1) Every establishment shall be provided with: 


(a) ample supply of water maintained at a sufficient pressure to 
reach all parts of the establishment together with the masonry 
hose-pipe and hydrants for making effective use of the water 
during the time the factory is in operation; and 


OR 


(b) fire-buckets and chemical at the rate 


prescribed under the Sindh Factories Rules, 1975. 
12. Fencing of Machinery. 


(1) All shafts, couplings, collars, clutches, toothend wheels, 
pulleys, driving strapa, chains, projecting set screws, keys, nuts 
and belts on revolving parts, except such as are in the opinion of 
Inspector by Constructions or position equally safe to every 
person employed in the establishment, shall be securely fenced 
if in motion and within reach of a child worker. 


(2) The underside of all heavy, overhead main driving belts or 
ropes, if there is any probability of persons having to pass under 
them, shall be securely fenced. 


(3) No child worker shall be allowed to work an the following 
operations of machines when in motion: 


(e) operation of band saw or circular saw, 
(f) in blow loom of textile mills; 
(g) near cotton openers, combined openers, sketchers, 


(h) welding plant. 


(4) ee quies dale R isi e qa 
electrically connected with them, whether 

caion nly inan clectciliod casdition eic oy reson df dies 
position could cause injury to any person, shall be protected 
adequately, either by non-metallic fencing or insulation or by 
both, in such manner as to remove danger of injuty. 


(5) Instructions both in Urdu and the vernacular of the district 
for the restoration of persons suffering from electric shock shall 
be affixed in a conspicuous place in every factory using electric 
energy for lighting or power purpose. 


(6) All open tanks and vessels containmg either chemical or 
gubstances dangerous to human life or safety and all pits, gutters 
or tanks and excavations two feet or more in depth within the 
precincts of any establishment shall be securely fenced. 


(7) No child workers shall be allowed to be engaged in oiling 
or adjusting belts or in any work whatsoever within reach of 
unfenced transmission machinery. 


13. First Ald. 


(1) In every establishment there shall be maintained in good 
working condition [a] first aid box containing appliances. The 
first aid appliances shall be placed under the charge of a 
responsible person who knows to use them and shall be kept in 
[a] readily accessible place so as to be immediately available 
during working hours. ee s ipie d 
painted on the box or other receptacle containing such 
appliances. 

(2) Every child worker sustaining an injury within the 
establishment, whether while working or not, shall be 
administered "First Aid". 


14. Notice of Accident. 


(1) Notice of accidents resulting in death or such mjury that 
there is no reasonable hope that the injured child worker will be 
able to return to work within 48 hours shall be sent: 


(a) By telegram, telephone or special messenger, within 24 
hours of the occurrence, to the Chief Inspector of factories and 
Inspector of the area. 

(b) By registered post, within 24 hours of the occurrence to the 
Commissioner of Workmen's Compensation, appointed under 
the Workmen's Compensation Act, 1923. 


(2) The notice shall be sent in the Form 'E' (First accident 
repost). The telephonic notice shall be confirmed by a written 
report in the prescribed form. 


15. Excessive Weight. No child worker shall be allowed to 
lift or carry any weight in excess of ten KG. 
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PALAU. Public Law No. 3-66, 25 February 1992. (Palau 
National Code Annotated, Vol. 1, Title 21.) 


Tide 21. Domestic Relations 


eee 
Chapter 6. Child Abuse 


Sec. 601. Declaration of policy 

It is the policy of the National Government to provide for the 
protection of children who are subject to abuse, sexual abuse, or 
neglect and who, in the absence of appropriate reports 
conceming their conditions and circumstances, may be further 
abused, sexually abused or neglected by the conduct of those 
responsible for their care and protection. 


Sec. 602. Definitions 
In this chepter, unless the specific content indicates otherwise: 


(a) “Abuse” means any willful or negligent act or punishment 
which results in harm or threat of harm to the physical or mental 
health of a child which leads to consequences including, but not 
limited to, death, fractures, burns, bleeding, disfigurement, 
severe bruises, severe psychological or emotional trauma, or 
illness nct explainable on the basis of a disorder or natural 
OCCUITERCe, 


(b) "Child" means any person under 18 years of age; 


(c) "Neglect" means any willful or negligent act which results 
in the failure to provide a child who is in the person's custody 
with adequate nutrition, medical care, clothing, shelter, proper 
Supervisicn or other basic needs which results in the child's 
physical or mental health being threatened or harmed, 


(d) “Responsible official" means any physician, dentist, intern, 
health assistant, medex, nurse or practical nurse, any school 
teacher or other school official, any day care worker, and any 
peace officer or law enforcement official; 


(e) "Sexual Abuse" means any willful or negligent sexually 
related activity for the purpose of sexual gratification, pleasure 
or profit by any person, with a child under the age of 16 who is 
not the spouse of the perpetrator, including but not limited to 
sexual intercourse, sodomy, masturbation, cunnilingus, fellatio, 
and fondling. 


Sec. 603. Reporting procedure 


(a) Every responsible official examining, attending, teaching or 
treating a child and having reason to believe that such child has 
had seriois injury or injuries inflicted upon him or her as a 
result of abuse, sexual abuse or neglect shall report the matter 
within 48 hours to the Director of the Bureau of Public Safety, 
except wien the report is to be made to a different person under 
subsection (c) or (d). 
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(b) If the report is not made in writing in the first insance, it 
shall be reduced to writing by the maker within 41 hours 
thereof. The report shall contain the name and address of the 
child and his or her parents or other persons responsible for his 
or her care if known, the child's age, the nature and extent of the 
child's injuries, including any evidence of previous injures, and 
any other information that the maker of the report believes might 
be helpful in establishing the cause of the injuries ard the 
identity of the person or persons responsible therefor. 


(c) When attendance with respect to a child is pursuart to the 
performance of services as a member of the staff of a hocpstal or 
a government medical facility, such staff membe- shall 
immediately notify the Director of the Bureau of Health Services 
or another person in charge who shall make the report fositwith. 


(d) If the person attending a child is a school teacher er other 
School official, he shall report such abuse, sexual atuse, or 
neglect to his supervisor or other person in charge of the school 
and such matter shall then be promptly reported by the “acter to 
the Director of the Bureau of Public Safety within 48 hcurs [of] 
when the supervisor or other person in charge received. [the] 


(e) Promptly, and not later than 48 hours after receiving a 
report of child abuse, sexual abuse or neglect the Directcr of the 
Bureau of Public Safety shall investigate, prepare and sabmit a 
report to the Office of the Attorney General and to the Division 
of Social Services indicating the nature of abuse, sexual abuse or 
neglect along with other information pertinent to the case- 


Sec. 604. Immunity of reporting persons from liability 


Anyone participating in good faith in the making of æ report 
pursuant to this chapter shall have immunity from any l-:&»ility, 
civil or criminal, that might otherwise be incurred or imposed. 
Likewise, any such participant shall have full immuni-y with 
respect to any evidence, oral or written, or any other testimony 
which he or she might provide in any judicial proceeding 
resulting from such report. 


Sec. 605. Privilege not applicable 


In any proceeding resulting from a report made pursuant to this 
chapter, or in any proceeding where such a report or any 
contents thereof are sought to be introduced in evidence, such 
report or contents or any other fact or facts related there'o or to 
the condition of the child who is the subject of the repot shall 
not be excluded on the ground that the matter is or may te the 
subject of a privilege as to communications, between husband 
and wife, between physician and patient, or of one spouse not to 
testify against, or be testified against by, the other spouse 

Sec. 606. Violations; penalties 

Every person who shall unlawfully abuse, sexually atuse or 
neglect a child shall be guilty of a felony and upon corv ction 


shall be fined not less than $500.00, nor more than $5.020.00 
and imprisoned for not more than five years in prison or both. 


TUNISIA. Law No. 95-92 of 9 November 1995 on the 
publication of the Child Protection Code. (Journal Officiel de la 
République Tunisienne, No. 90, 10 November 1995, pp. 2095- 
2104.) 


Preliminary Title. General Principles 


Article 1. Within the framework of Tunisian national identity 
and awareness of the country's role in civilization, this Code has 
the objective of achieving the following goals: 


l. promoting children, while taking into account the 
particulars of their physical capacities, emotional tendencies, 
intellectual abilities, and skills, so as to bring about a level of 
protection that guarantees the preparation of future generations, 
this is to be accomplished while providing care for children. 


2. rearing children with pride for their national identity, 
faithfulness and loyalty to Tunisia—its land, history, and 
attainments—and a sense of their role in civilization, at the 
national, North African, Arab, and Islamic levels, while 
instilling them with a culture of human brotherhood and 
openness to differences, in conformity with the requirements of 
scientific educational policies (orientations). 


3. preparing children for a free and responsible life in an 
interdependent civil society, based on the indivisibility of the 
awareness of rights and the respect for duties, where the values 
of equity, tolerance, and moderation are predominant. 


4. introducing the rights of the child to safety and protection 
into the framework of major national choices, which have made 
human rights a noble ideal that guides the desires of Tunisians 
and permits them to develop their real experiences and achieve a 
better life, in conformity with human values. 


5. disseminating a culture of the rights of the child and 
making known its intrinsic characteristics so as to guarantee the 
harmony and equilibrium of the child's personality and to instill 
a sense of responsibility towards the child in his or her parents 
and family and in all of society. 


6. through appropriate means, bringing about the participation 
of children in every matter that concerns them and creating 
respect for and consolidating their rights, taking into 
consideration their best interests so that they acquire the virtues 
of work and of initiative, the values of personal effort, and a 
sense of self-responsibility. 


7. imbuing children with a sense of morality while developing 
a sense of respect for their parents and their family and social 
circle. 


Article 2. This Code guarantees the child the right to benefit 
from various preventive measures that are social or educational 
in nature or health-related and from other rules and proceedings 
having the goal of protecting him or her from all forms of 
violence or prejudice; physical, psychic, or sexual assault; or 


abandonment; or from negligence that generates mistreatment or 
exploitation. 


Article 3. For the purposes of this Code, a child is any human 
being under eighteen years old who has not yet reached the age 
of majority under special legal rules. 


Article 4. The best interests of the child are to be a major 
consideration in all measures adopted with respect to the child 
by courts and administrative authorities or public or private 


In addition to the child’s moral, emotional, and physical needs, 
the child’s age, state of health, family environment, and various 
factors relating to his or her condition are to be taken mto 
consideration. 


Article 5. Every child has a right to an identity from birth. 
Identity consists of a first name, family name, date of birth, and 
natianality. 


Article 6. Every child has a right to respect for his or her 
private life, taking into consideration the rights and 
responsibilities of the child’s parents or those with 
responsibility for the child, in conformity with the law. 


Article 7. In all measures adopted relating to the child, 
preventive activities within the family are to be a fundamental 
concern so as to safeguard the role of the family and consolidate 
the responsibility of parents, or those responsible for the child, 
for the child's education, school attendance, and formation, by 
means of the protection necessary for natural development. 


Artide 8. All decisions adopted are to strive to maintain the 
child in his or her family environment and to prevent his or her 
separation from his or her parents unless it appears to a judicial 
authority that this separation is necessary to safeguard the best 
interests of the child. Such a decision is to guarantee the child 
a right to continue to benefit from different living conditions and 
from the services adapted to the child's needs and age and 
corresponding to a normal family environment. 


Article 9. In all measures adopted relating to the child, 
S ee 
inform the child and his or her parents or those with 
responsibility for him or her of the detailed contents of the 
various stages of proceedings, as well as of all rights and 
guarantees established by law for their protection, including 
their right to be assisted by an attorney or to request a review or 
the invalidation of decisions adopted in the matter. 


Article 10. This Code guarantees a child the right freely to 
express his or her opinions, which are to be taken into 
consideration in accordance with his or her age and degree of 
maturity To this end, a child shall be given a special 
i ele eps end E quitus 
judicial proceedings and with respect to all social and scholastic 
measures relating to his or her situation. 
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Article 11. This Code guarantees a child who is separated 
from one or both parents the right to remain in contact in a 
regular fashion and to maintain personal relations with both 
parents, as well as with other family members, unless a court 
with jurisdiction decides otherwise, taking into consideration the 
best interests of the child. 


Article 12. This Code guarantees a child who has been 
charged the right to benefit from treatment that protects his or 
her honour and person 


Article 13. The provisions of this Code have the goal of 
finding adequate solutions based on humanitarian and equitable 
principles to the phenomenon of delinquent children, before the 
intervention of criminal justice agencies. Priority is given to 
preventive and educational measures. It is recommended that 
recourse (o police custody, preventive detention, penalties that 
deprive the child of liberty, and especially short-term penalties 
be avoided as much as possible. 


Article 14. This Code has the goal of promoting mediation 
procedures and summary rather than criminal procedures and 
bringing about the participation of services and institutions 
involved with children in reaching decisions and choosing 
measures compatible with the best interests of the child. 


Article 15. A child placed in an educational institution for 
protective care or re-education or put in a place of detention has 
a right to protection of his or her health and to physical and 
moral protection. He or she also has a right to social and 
educational assistance, taking into consideration his or her age, 
sex, possibilities, and personality. 


Article 16. During the execution of preventive measures or 
penalties, a child has a right to periodic and limited leave, which 
shall be granted to him taking into account his or her best 
interests. 


Article 17. In addition to recognized children’s rights, a 
mentally or physically disabled child has a right to protection 
and medical care as well as to a level of instruction and training 
that will consolidate his or her self-management (awto-prise en 
charge) and facilitate his or her active participation in social 
life. 


Article 18. A child shall benefit from all the guarantees of 
international humanitarian law mentioned in international 
conventions that have been ratified. Making children participate 
in wars and armed conflicts is prohibited. 


Article 19. Exploiting children in various forms of organized 
criminal activity is prohibited, including instilling in them 
fanaticism and hatred and inducing them to commit acts of 
violence and terror. 
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UNITED KINGDOM OF GREAT BRITAIN AND 
NOTHERN IRELAND. SCOTLAND. Children (Szodand) 
Act 1995 (Chapter 36 of 1995), 19 July 1995. (Curren: Law 
Statutes, Vol. 3, 1995, pp. 36-[1-[238].) 


Part I Parents, Children and Guardians 


Parental responsibilities and parental rights 
Parental responsibilities 


1. (1) Subject to section 3(1\b) and (3) of this Act, a parent 
has in relation to his child the responsibility: 


(a) to safeguard and promote the child's health, deve opment 
and welfare; 


(b) to provide, m a manner appropriate to the sage of 
development of the child: 


(i) direction; 
(i) guidance, 


to the child; 


(c) if the child is not living with the parent, to manta 
personal relations and direct contact with the chi d on a 
regular basis, and 

(d) to act as the child's legal representative, 


but only in so far as compliance with this section is practicable 
and in the interests of the child. 


(2) "Child" means for the purposes of: 


(a) paragraphs (a), (bXi), (c) and (d) of subsection (1) £bove, a 
person under the age of sixteen years; 

(b) paragraph (bXii) of that subsection, a person under the age 
of eighteen years. 


(3) The responsibilities mentioned in paragraphs (a) to (d) of 
subsection (1) above are in this Act referred to as "parental 
responsibilities"; and the child, or any person acting on his 
behalf, shall have title to sue, or to defend, in any proceedirgs as 
respects those responsibilities. 


(4) The parental responsibilities supersede any analogous 
duties imposed on a parent at common law, but this section is 
without prejudice to any other duty so imposed on him oc to any 
duty imposed on him by, under or by virtue of amy other 
provision of this Act or of any other enactment. 


Parental rights 

2. (1) Subject to section 3(1Yb) and (3) of this Act, a parent, 
in order to enable him to fulfil his parental responsibilities in 
relation to his child, has the right: 


(a) to have the child living with him or otherwise to regulate 
the child’s residence, 


(b) to control, direct or guide, in a manner appropriate to the 
stage of development of the child, the child's upbringing; 
{c) if the child is not living with him, to maintain personal 

relations and direct contact with the child on a regular 
basis, and 
(d) to act as the child's legal representative. 


(2) Subject to subsection (3) below, where two or more persons 
have a parental right as respects a child, each of them may 
exercise that right without the consent of the other or, as the 
case may be, of any of the others, unless amy decree or deed 
conferrmg the right, or regulating its exercise, otherwise 
provides. 


(3) Without prejudice to any court order, no person shall be 
entitled to remove a child habitually resident in Scotland from, 
or to retain any such child outwith, the United Kingdom without 
the consent of a person described in subsection (6) below. 


(4) The rights mentioned in paragraphs (a) to (d) of subsection 
(1) above are in this Act referred to as "parental rights". and a 
parent, or any person acting on his behalf, shall have title to sue, 
or to defend, in any proceedings as respects those rights. 


(5) The parental rights supersede any analogous rights enjoyed 
by a parent at common law, but this section is without prejudice 
to any other right so enjoyed by him or to any right enjoyed by 
him by, under or by virtue of any other provision of this Act or 
of any other enactment. 


(6) The description of a person referred to in subsection (3) 
above is a person (whether or not a parent of the child) who for 
the time being has and is exercising in relation to him a right 
mentioned in paragraph (8) or (c) of subsection (1) above; 
except that, where both the child's parents are persons so 
described, the consent required for his removal or retention shall 
be that of them both. 


(7) In this section, "child" means a person under the age of 
sixteen years. 


Provisions relating both to parental responsibilities and to 
parental rights 


3. (1) Notwithstanding section 1(1) of the Law Reform 
(Parent and Child) (Scotland) Act 1986 (provision for 
disregarding whether a person's parents are not, or have not 
been, married to one another in establishing the legal 
relationship between him and any other person): 


(a) a child's mother has parental responsibilities and parental 
rights in relation to him whether or not she is or has been 
married to his father, and 

(b) without prejudice to any arrangements which may be made 
under subsection (5) below and subject to amy agreement 
which may be made under section 4 of this Act, his father 
has such responsibilities and rights in relation to him only 
if married to the mother at the time of the child's 
conception or subsequently. 
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(2) For the purposes of subsection (1Xb) above, the father shall 
be regarded as having been married to the mother at any time 
when he was a party to a purported marriage with her which 
was: 


(a) voidable, or 
(b) void but believed by them (whether by error of fact or of 
law) in good faith at that time to be valid. 


(3) Subsection (1) above is without prejudice to any order 
made under section 11 of this Act or section 3(1) of the said Act 
of 1986 (provision analogous to the said section 11 but repealed 
by this Act) or to any other order, disposal or resolution affecting 
parental responsibilities or parental rights; and nothing in 
subsection (1) above or in this Part of this Act shall affect any 
other: 


(a) enactment (including any other provisian of this Act or of 
that Act), or 
(b) rule of law, 


by, under or by virtue of which a person may have imposed on 
him (or be relieved of) parental responsibilities or may be 
granted (or be deprived of) parental rights. 


(4) The fact that a person has parental responsibilities or 
parental rights in relation to a child shall not entitle that person 
to act in any way which would be incompatible with any court 
order relating to the child or the child’s property, or with any 
supervision requirement made under section 70 of this Act. 


(5) Without prejudice to section 4(1) of this Act, a person who 
has parental responsibilities or parental rights in relation to a 
child shall not abdicate those responsibilities or rights to anyone 
else but may arrange for some or all of them to be fulfilled or 
exercised on his behalf; and without prejudice to that generality 
any such arrangement may be made with a person who already 
has parental responsibilities or parental rights in relation to the 
child concerned. 


(6) The making of an arrangement under subsection (5) above 
shall not affect any liability arising from a failure to fulfil 
parental responsibilities; and where any arrangements so made 
are such that the child is a foster child for the purposes of the 
Foster Children (Scotland) Act 1984, those arrangements are 
subject to the provisions of that Act. 


Acquisition of parental rights and responsibilities by natural 
father 


4. (1) Where a child's mother has not been deprived of some 
or all of the parental responsibilities and parental rights in 
relation to him and, by virtue of subsection (1Xb) of section 3 of 
this Act, his father has no parental responsibilities or parental 
rights in relation to him, the father and mother, whatever age 
they may be, may by agreement provide that, as from the 
appropriate date, the father shall have the parental 
responsibilities and parental rights which (in the absence of any 


order under section 11 of this Act affecting those responsibilities 
and rights) he would have if married to the mother. 


(2) No agreement under subsection (1) above shall have effect 
unless: 


(a) in a form prescribed by the Secretary of State; and 
(b) registered in the Books of Council and Session while the 
rights which she had when the agreement was made. 


(3) The date on which such registration as is mentioned in 
iseckan (28) abore bes piece shall be the Actes dine 
date" for the purposes of subsection (1) above. 


(4) An agreement which has effect by virtue of subsection (2) 


above shall, subject only to section 11(11) of this Act, be 
irrevocable. 

Care or control of child by person without parental 
responsibilities or parental rights 

S. (1) Subject to subsection (2) below, it shall be the 


responsibility of a person who has attained the age of sixteen 
years and who has care or control of a child under that age, but 
in relation to him either has no parental responsibilities or 
parental rights or does not have the parental responsibility 
mentioned in section l(1Ya) of this Act, to do what is 
reasonable in all the circumstances to safeguard the child's 
health, development and welfare, and in fulfilling his 
responsibility under this section the person may in particular, 
even though he does not have the parental right mentioned in 
section 2(1Xd) of this Act, give consent to any surgical, medical 
or dental treatment or procedure where: 


(a) the child is not able to give such consent on his own behalf, 
and 


(b) itis not within the knowledge of the person that a parent of 
the child would refuse to give the consent in question. 


(2) Nothing in this section shall apply to a person in so far as 


he has care or control of a child in a school ("school" having the 


meaning given by section 135(1) of the Education (Scotland) Act 
1980). 


wg 
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ZAMBIA. The Affiliation and Maintenance of Children Act, 
1995 (Act No. 5 of 1995), 28 April 1995. 


Part L Preliminary 


24 Interpretation 
In this Act, unless the context otherwise requires — 


e “affiliation order" means an order declaring a man to te the 
father of a child identified in the order, 
e "attachment of earnings order" means an order under section 


e "child" means a person below the age of eighteen vears, 
whether a marital or non-marital child; 

e “court” means a subordinate court or the High Court; 

e "custodian" means a person appointed under this Act or any 
other law to be the guardian of a child; 

e "defendant", in relation to a maintenance order or a -elated 
attachment of earnings order, means the person liztle to 
make payments under that order, 

e "earnings" m relation to a dependent means any sum (other 
than expected sums) payable to the dependent — 


(a) by way of wages or salary, including a fee, bonus, 
commission, overtime pay or other emolument payab.¢ in 
addition to wages or salary, ot 


(b) by way of pension; 


e “employer” means a person by wham, as a principal emi not 
as a servant or agent, any earnings are to be paid; 

e "maintenance order" means an order made under Part IL; 

e "marital child" includes — 


(a) a legitimated person within the meaning of the Leg-timacy 
Act [Cap. 214]; 
(b) an adopted child within the meaning of the Adoptia Act 
[Cap. 218]; and 


(c) a child of either party to a marriage who has been accepted 
by the other party as a child of the family, 


e “nonmarital child" means a child who is not a marita! child; 

e "periodic payments order" means a maintenance orde” made 
in accordance with paragraph (a) of subsection (1) of section 
ten, 

e "proper officer of the court" means ~ 


(a) in the case of the High Court, such officer as the Registrar 
may designate for the purposes of the provision in wh.ca the 
expression occurs, and 


(b) in the case of the subordinate court, the clerk of that scurt, 


e "putative father" means the man alleged to be the father of a 
non-marital child; 

e "registered", in relation to a maintenance order, means 
registered under Part V; 

e "secured periodic payments order" means a maintenance 
order made in accordance with paragraph (b) of subsection 
(1) of section ten, 

e "single woman" includes a widow, a married woman who is 
divorced and a woman living apart from her husband. 


Part IL Affiliation Orders 

3. Application by single woman 

The court may make an affiliation order on the application of a 
single woman — 

(a) at any time within twelve months after giving birth to a 
non-marital child; 


(b) at any time, upon proof that the putative father of the non- 
marital child has within the period of twelve months next after 
the birth of the non-marital child paid money for its 


maintenance, or 


(c) at any time within the period of twelve months next after 
the return to Zambia of the putative father of the non-marital 
child, upon proof that he ceased to reside in Zambia within the 
period of twelve months after the birth of the non-marital child. 
4. Application by party to void marriage 

The court may, on the application of a single woman who has 
been delivered of a marital child, make an affiliation order upon 
proof that before the birth she was a party to a marriage which 
would have been valid but for the fact that she or the other party 
were under the age at which either might have legally contracted 
a marriage. 

5. Application by child 

The Court may, on the application of a non-marital child made 
through the child's next friend, make an affiliation order, subject 
to the limitations contained in section three. 

6. Evidence to be given and corroborated 


(1) On the hearing of an application for an affiliation order, the 
court shall hear — 


(a) the evidence of the mother, 

(b) such other evidence as she may produce; and 

(c) any evidence tendered by or on behalf of the putative 
father. 


(2) The Court shall not make an affiliation order unless the 
evidence of the mother is corroborated in some material 


particular by other evidence. 
Part IIL Maintenance Orders 
7. Maintenance of affiliated child 


The court may, either at the time of making an affiliation order 


or upon subsequent application for a maintenance order, make a 
maintenance order in respect of the child concerned. 


8. Maintenance of neglected children 


(1) The court may on the application of either party to a 
marriage make a maintenance order on the ground that the other 
party to the marriage has failed to provide, or to make & proper 
contribution towards, reasonable maintenance for a marital 
child. 

(2) In deciding what constitutes reasonable maintenance for the 


purposes of this section, the court shall have regard to the 
matters mentioned in section eleven. 


9. Maintenance of child on divorce, nullity or separation 


(1) The court may make a maintenance order in respect of a 
marital child on granting a decree of divorce, a decree of nullity 
of marriage, or a decree of judicial separation, or at any time 
thereafter. 


(2) In the case of a decree of divorce or of nullity of marriage, 
the order may be made whether or not the decree has been made 
absolute. 


10. Types of maintensnce orders 


(1) A maintenance order may take any of the following forms, 
that is to say: 


(a) an order that the defendant shall, for the benefit of a 
specified child, pay to a specified person or to the child itself, 
specified periodic payments for a specified term; 


(b) an order that the defendant shall, for the benefit of a 
specified child, secure to the satisfaction of the court the 


making, to a specified person or to the child itself, of specified 
periodic payments for a specified term. 

(2) In addition, a maintenance order may specify that the 
defendant shall, for the benefit of a specified child, pay to a 
specified person or to the child itself, a specified lump sum. 

(3) Where the court — 


(a) makes an order under this section for the payment of a 
lump sum; and 


(b) directs that — 


(i) payment of that sum or any part of it shall be deferred; or 
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(ii) that sum or any pert of it shall be paid by instalments, 


the court may order that the amount deferred, or the instalments, 
shall carry interest at a rate specified at a rate specified by the 
order, from a specified date (not being a date earlier than the 
date of the order) until the date when payments thereof is 
effected. 


11. Matters for consideration when making maintenance 
order 


(1) It shall be the duty of the court before making any 
maintenance order to have regard to all the circumstances of the 
child concerned. 


(2) Without limiting the generality of subsection (1), the court 
shall have regard to the following matters: 


(a) the welfare of the child while an infant, including any 
preliminary expenses, 

(b) the income, earning capacity, property and other financial 
resources which each interested person has, or is likely to have, 
in the foreseeable future, including, in the case of earning 
capacity, any increase in that capacity which it would, in the 
opinion of the court, be reasonable to expect a person to take 
steps to acquire; 

(c) the financial needs, obligations and responsibilities which 
each interested person has or is likely to have in the foreseeable 
future, 


(d) the standard of living enjoyed by the family before the 
breakdown of the marriage, in the case of persons who are 
divorcing; 

(e) the age of the child and of each interested person; 

(f) any physical or mental disability of the child; 

(g) the contributions which each person has made, or 1s likely 
in the foreseeable future to make, to the welfare of the child, 
including any contribution made or to be made by looking after 
the home or caring for the child; 

(h) the financial needs of the child; 


(i) the income, earning capacity, property and other financial 
resources, if any, of the child; and 


(j) the manner in which the child was being, and in which its 
parents expected it to be, educated and trained. 


12. Duration of maintenance order 


(1) A maintenance order shall not be made in favour of a child 
who has attained the age of eighteen y ears. 


(2) The term to be specified in periodic payments or secured 
periodic payments order in favour of a child may begin with the 
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date of the making of an application for the order in quest. on or 
any later date but shall not extend beyond the date of the child's 
eighteenth birthday. 


(3) Subsections (1) and (2) shall not apply if it appear- -o the 
court that — 


(a) the child is or will be receiving instructions m some 
profession or vocation (or would be, if an order were made 
without complying with either or both of those subsections), 
whether or not he is or will be in gainful employment as well; or 


(b) there are special circumstances which justify the meking of 
an order notwithstanding either or both of those provisiors. 


(4) Any periodic payments order in favour of a child shall, 

anything in the order, cease to have efect on 
the death of the child in respect of whom the order is made, 
except in relation to any arrears due under the order on the date 
of the death. 


13. Variation of discharge of maintenance orders 


(1) The court shall have power to vary or dischwge a 
maintenance order or to suspend any provision thereof 


temporarily and to revive the operation of any proven so 
suspended. 


(2) In exercising its power under this section, the court shall 
take into account the same matters as it is required to trke into 
account when it makes a maintenance order. 


14 Persons to whom payments to be made 


(1) Subject to the other provisions of this Act, the person 
entitled to any payment to be made under a maintenanee order 
shall be the child's mother, father or custodian. 


(2) When making or varying a maintenance order, the court 
may order that the money shall be paid into court and thea paid 
to the mother, father or custodian in such manner and srb ect to 
such conditions as it may direct. 


(3) A custodian who is entitled to receive moneys xder a 
maintenance order shall have the same power to recover item as 
the mother or father would have had. 


Part IV. Custody of Children 
15. Custody and access 


(1) Where the court makes a maintenance order in respect of a 
child, the court shall also have power to make whatever order it 
thinks fit with respect to the custody of the child, and fhe right 
of access thereto of either parent, but the power conferred by 
this subsection and any order made in exercise of the: power 
shall have effect only during any period while the mairtenance 
order is in force. 


(2) In making any order as to custody or access, the court shall 
regard the welfare of the child as the paramount consideration, 
and shall not take into account whether from any other point of 
view the claim of the father in respect of custody is superior to 
that of the mother, or vice versa. 


(3) If the court is satisfied that — 


(a) the mother or father of a child is not a fit and proper person 
to have custody of the child; 


(b) the mother or father of a child has died or become of 
unsound mind or is serving a term of imprisonment of more than 
six months, or 


(c) there are exceptional circumstances making it impracticable 
for the child to be entrusted to the custody of either of its 
parents, 


the court may, at the time of making a maintenance order or at 
any time thereafter, appoint any other persan as custodian of the 
hild 


(4) The appointment of a custodian under this subsection may 
be made on the application of — 


(a) The Minister responsible for community development and 
social welfare, or of any person authorised in that behalf by the 
Minister in writing either generally or specially, or 

(b) the father or mother, 


and such an appointment may be revoked and another person 
appointed as custodian. 


16. Declarations of unfitness for custody 


(1) Where the court makes an affiliation order, or grants or 
makes absolute a decree of divorce, or grants a decree of judicial 
separation, it may include in the order or decree a declaration 
that either party to the proceedings is unfit to have custody of a 
child. 


(2) Where such a declaration is made, then, if the party to 
whom the declaration relates is a parent of any child, that party 
shall not, on the death of the other parent, be entitled as of right 
to the custody or the guardianship of that child. 


(3) Where an order in respect of a marital child is made under 
this section, the order shall affect the rights over or with respect 
to the child of any person, other than a party to the marriage in 
question, unless the child is the child of one or both of the 
parties to that marriage and that person was a party to the 
proceedings on the application for an order under this section. 


(4) The court shall have power to vary or discharge an order 
made under this section or to suspend any provision thereof 
temporarily and to revive the operation of any provision so 
suspended. 


^ 
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Part V. Registration of Maintenance Orders 
17. Interpretation of Part V 
(1) In this Part, unless the context otherwise requires — 


e "certified copy", in relation to an order of the court, means a 
copy certified by the proper officer of the court to be a true 
copy of the order or of the official record thereof, 

e "court of registration", in relation to a maintenance order, 
means the court in which the order is, or is to be, registered; 

e "High Court order" means a maintenance order made by the 
High Court; 

e “original court", in relation to a maintenance order, means 
the court by which the order was made, 

e "subordinate court order", means a maintenance order made 


provisions of this Part, and "registration" shall be construed 
accordingly. 


(2) For the purposea of this Part, an order for the payment by 
the defendant of any costs incurred in proceedings relating to a 
maintenance order, being an order for the payment of costs made 
while the maintenance order is not registered, shall be deemed 
to form a part of that maintenance order. 


18. Registration of High Court orders 


(1) A person entitled to receive payments under a High Court 
order may apply to the original court for the registration of the 
order in a subordinate court, and the court may, if it thinks fit, 
grant the application. 


(2) Where an application for the registration of such an order is 
granted 


(a) no proceedings shall begin, and no writ, warrant or other 
process shall be issued, for the enforcement of the order before 
registration of the order or before the expiry of the prescribed 
period (in this Part referred to as the "registration period") from 
the grant of the application, whichever first occurs, and 


(b) the original court shall, on being satisfied within the 
registration period by the person who made the application that 
no such proceedings or process begun or issued before the grant 
of the application remain pending or in force, cause a certified 
copy of the order to be sent to the clerk of a subordinate court 
within whose area of jurisdiction the defendant appears to be. 


(3) If at the expiration of the registration period the original 
court has not been satisfied as referred to in paragraph (b) of 
subsection (1), the grant of the application shall become void. 


(4) The proper officer of the court of registration shall, upon 
receipt of a certified copy of an order sent to him under this 
section, cause the order to be registered in that court. 
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19. Registration of subordinate court orders 


(1) A person entitled to receive payments under a subordinate 
court order, who considers the order could be more effectively 
enforced if it were registered in the High Court or another 
subordinate court, may apply to the original court for the 
registration of the order, and the court shall grant the application 
being satisfied in the prescribed that, at that time when the 
application was made, the amount due under the first mentioned 
order was unpaid. 


(2) Where an application for the registration of a subardinated 
court order is granted — 


(a) no proceedings for the enforcement of the order shall be 
begun before the registration takes place and no warrant or other 
process for the enforcement thereof shall be issued in 
consequence of any such proceedings begun before the grant of 
the application; 


(b) any warrant of commitment issued for the enforcement of 
the order shall cease to have effect when the person in 
possession of the warrant is informed of the grant of the 
application, unless the defendant has already been detained in 
pursuance of the warrant; and 


(c) the original court shall, on being satisfied in the prescribed 
manner that no process for the enforcement of the order issued 
before the grant of the application remains in force, cause a 
certified copy of the order to be sent to the proper officer of the 
court of registration. 


(3) The proper officer of the court of registration shall, upon 
receipt of a certified copy of an order sent to him under this 
section, cause the order to be registered in that court. 


20. Effect of registration 


(1) Where a maintenance order is registered in any court under 
this part — 


(a) any provision of the order by virtue of which sums payable 
thereunder are required to be paid through or to any officer or 
person on behalf of the person entitled to them shall be of no 
effect so long as the order is registered in that court; and 


(b) the court shall, unless it is satisfied that it is undesirable to 
do so, order that all payments to be made under the maintenance 
order (including any arrears accrued before the date of the 
registration ) shall be made through the proper officer of the 
court of registration. 


(2) An order made under paragraph (b) of subsection (1) may 
be varied or revoked by a subsequent order. 


(3) Where, by virtue of the provisions of this section or any 
order made under this section, payments under a maintenance 
order cease or become payable through or to any officer or 
person, the person liable to make the payments shall, until he is 
given the prescribed notice to that effect, be deemed to comply 
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with the maintenance order if he makes payments in acccrdance 
with the maintenance order and any order under this section of 
which he has received such notice. 


21. Registration not to be duplicated 


An order which is for the time being registered in any cou-t shall 
not be registered in any other court. 


22. Enforcement of registered order 


(1) Subject to the provisions of this section, a registeced order 
shall be enforceable in all respects as if it had been made by the 
court of registration and as if that court had jurisdictior. t» make 
it; and proceedings for or with respect to the enforcement a 


registered order may be taken accordingly. 


(2) Where an order remains or becomes registered affer the 
discharge of the order, no proceedings shall be taken by v-rtue of 
that registration except in respect of arrears which "were due 
under the order at the time of the discharge and have not been 
remitted. 


23. Variation of orders registered in subordinate ccurts 


(1) The provisions of this section shall have effect with respect 
to the variation of orders registered in subordinate ccurts, and 
references in this section to registered orders shall be co1strued 
accordingly. 


(2) The court of registration may exercise the same jurisdiction 
to vary any rate of payments specified by a registered order 
(other than jurisdiction in a case where a party to the order is not 
present in Zambia when the application for variation is made) as 
the original court. 


(3) A rate of payments specified by a registered order shall not 
be varied except by the court of registration. 


(4) A rate of payments specified by a registered order s3all not 
be varied by virtue of subsection (2) so as to exceed the rate of 
payments specified by the order as made or last varied by the 
original court. 


(5) Ifit appears to the court to which an application is made by 
virtue of subsection (2) or (3) for the variation of a rate of 
payments specified by a registered order that, by -eason of 
limitations imposed on the court's jurisdiction by subseccion (4) 
or for any other reason, it is appropriate to remit the aorlication 
to the original court, the first mentioned court shall go remit the 
application, and the original court shall thereupon dea! with the 
application as if the order were not registered. 


(6) Nothing in this section shall affect the jurisdiction of the 
original court to vary a rate of payments specified by a rezistered 
order if an application for the variation of that rate iz made to 
that court — 


(a) in proceedings for a variation of provisions of the order 
which do not specify a rate of payments, or 


(b) at a time when a party to the order is not present in 
Zambia. 


(7) No application for any variation of a registered order shall 
be made to any court while proceedings for any variation of the 
order are pending in any other court. 


(8) Where a subordinate court, in exercise of the jurisdiction 
conferred by this section, varies or refuses to vary a registered 
order, an appeal from the variation or refusal shall lie to the 
High Court. 


24. Cancellation of regístration 


(1) If a person entitled to receive payments under a registered 
order desires the registration to be cancelled, he may give notice 
under this section. 


(2) Where the original court varies or discharges an order 


(3) Where a subordinate court discharges an order registered in 
the High Court and it appears to the subordinate court, whether 
by reason of the remission of arrears by that court or otherwise, 
that no arrears under the order remain to be recovered, the 
subordinate court shall give notice under this section. 


(4) Notice under this section shall be given to the court of 
registration, and where such notice is given — 


(a) no proceedings for the enforcement of the registered order 
shall be begun before the cancellation of the registration and no 
writ, warrant or other process for the enforcement thereof shall 
be issued in consequence of any such proceedings begun before 
the giving of the notice; 


(b) where the order is registered in a subordinate court, any 
warrant of commitment issued for the enforcement of the order 
shall cease to have effect when the person in possession of the 
warrant is informed of the giving of the notice, unless the 
defendant has then already been detained in pursuance of the 
warrant, and 


(c) the court of registration shall cancel the registration on 
being satisfied in the prescribed manner — 


(i) that no process for the enforcement of the registered order 
issued before the giving of the notice remains in force; and 


(i) in the case of an order registered in a subordinate court, 
that no proceedings for the variation of the order are pending in 
a subordinate court. 


(5) On the cancellation of the registration of an order, any 
order made in relation to it under paragraph (b) of subsection (1) 
of section twenty shall cease to have effect, but until the 
defendant receives the prescribed notice of the cancellation he 
shall be deemed to comply with the order if he makes payments 


^« 
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in accordance with any order under that paragraph which was in 
force immediately before the cancellation of which he has 
notice. 


Part VL Attachment of Earnings Orders 
25. Attachment of earnings orders 


(1) If, on the application of a person entitled to receive 
payments under a maintenance order, it appears to a court by 
which payment of any arrears under the order is enforceable — 


(a) that, when the application was made, there were payments 
due under the order that were unpaid; and 


(b) that the defendant is a person to whom earnings fail to be 
paid, 


then the court may, if it thinks fit, by order (to be known as an 
attachment of earnings order) require a person appearing to the 
court to be the defendant's employer in respect of those earnings 
or a part thereof, to make out of those earnings or part thereof 
such payments as may be specified in the order. 


(2) The order shall — 


(a) specify the normal deduction rate, which shall not exceed 
the rate appearing to the court to be necessary for the purpose of 
securing — 


(i) payment of the sums falling due from time to time under 
the maintenance order, and 

(ii) payment within a reasonable period of any sums already 
due and unpaid under the maintenance order and of any 
costs incurred in proceedings relating to the maintenance 
order which are payable by the defendant. 

(b) specify the protected earnings rate, having regard to the 


resources and needs of the defendant and the needs of persons 
for whom he must or reasonably may provide; 


(c) designate the proper officer to whom any payment is to be 


made, and 


(d) contain, so far as they are known to the court making the 
order, such particulars as may be prescribed for the purpose of 
enabling the defendant to be identified by the person to whom 
the order is directed. 


(3) An attachment of earnings order shall not come into force 
until the expiration of fourteen days from the date when a copy 
of the order is served on tbe person to whom the order is 
directed. 


(4) In this section — 
e "normal deduction rate" means the rate at which attached 


earnings should be applied from time to time in satisfying 
the requirements of the maintenance order, 
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e "protected earnings rate" means the rate below which 
earnings should not be reduced by & payment made in 
pursuance of an attachment of earnings order. 


26. Orders in proceedings under other Acts Cap. 87 


Without the prejudice to the powers to make attachment of 
eamings orders conferred by section twenty-five, where 
proceedings are brought in a court under section four of the 
Debtors Act (which authorises the committal to prison of 
persons refusing or neglecting to pay certain debts which they 
have had the means to pay) in respect of a default in making 
payments under a maintenance order, and it appears to the court 
that — 


(a) at the date when the proceedings were begun, any payment 


(b) the defendant is a person to whom earnings fall to be paid; 


the court may, if it thinks fit, make an attachment of earnings 
order instead of making any other order to enforce the making of 
payments under the maintenance order. | 


27. Restriction of issue of other process 


Where an attachment of earnings order is made, no order or 
warrant of commitment shall be issued in consequence of any 
proceedings for the enforcement of the related maintenance 
order begun before the making of the attachment of earnings 
order. 


28. Variation of order on application of party 


The court by which an attachment of earnings order has been 
made may, if it thinks fit, on the applicatian of the defendant or 
a person entitled to receive payments under the related 
maintenance order, make an order discharging or varying the 
attachment cf earnings order. 


29. Variation of order to correct excess of payments 


(1) Where at any time it appeara to the proper officer whom 
payments under an attachment of earnings order made by the 
High Court are to be paid that — 


(a) the aggregate of the payments made for the purpose of the 
related maintenance order by the defendant (whether under the 
attachment of earnings order or otherwise) exceeds the 
aggregate of the payments required up to that time by the 
maintenance order, 


? 


(b) the normal deduction rate specified by the attachment of 
earnings order (or where two or more such orders are in force in 
relation to the maintenance order, the of the normal 
deduction rates specified by those orders) exceeds the rate of 
payments required by the maintenance order, and 
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(c) no proceedings for the variation or discharge of the 
attachment of earnings order are pending, 


the officer shall give the prescribed notice to the person to whom 
he is required to pay sums received under the attachment of 
earnings order and to the defendant. 


(2) The court which made the order shall — 
(a) make the appropriate variation order, and 


(b) if it thinks fit, at the request of the defendant made to the 
court in the prescribed manner and before the expiration of the 
prescribed period, make an order either discharging the 
attachment of earnings order or varying that order in such 
manner as the court thinks just. 


(3) Where at any time it appears to the proper officer to whom 
payments under an attachment of earnings order made by a 
subordinate court are to be paid that the conditions specified in 
paragraphs (a) to (c) of subsection (1) are satisfied, that officer 
shall make an application to that court for the appropriate 
variation order, and the court shall — 


(a) grant the application; or 
(b) ifit thinks fit, where the defendant appears at the hearing 


(a) upon the grant of an application for the registration of the 
related maintenance order, 


(b) where the related maintenance order is registered, upon the 


giving of notice with respect to it under section twenty-four, 


(c) upon the making of an order of commitment or the issue of 
a warrant of commitment for the enforcement of the related 
maintenance order or upon the exercise for that purpose of any 
power conferred on a subordinated court to postpone the issue of 
such a warrant, or 


(d) upon the discharge of the related maintenance order while 
it is not registered: 


Provided that where the related maintenance order is discharged 
as mentioned in paragraph (d) and it appears to the court 
discharging the order that arrears thereunder will remain to be 
recovered after the discharge, that court may direct that this 
subsection shall not apply. 


(2) Where an attachment of earnings order ceases to have effect 
as provided by subsection (1) the proper officer of the 
prescribed court shall give notice of the cessation to the person 
to whom the order was directed. 


(3) Where notice is given to a court in pursuance of subsection 


of the application and requests the court to do so, make an order _-..(4) of section thirty-three, the court shall discharge the 


either discharging the attachment of earnings order or varying 
that order in such manner as the court thinks just. 


(4) In this section "the appropriate variation order" means an 
order varying the attachment of carnings order in question by 
reducing the normal deduction rates specified thereby so as to 
ensure that the rate (or, in the case mentioned in paragraph (b) 
of subsection (1), the aggregate of the rates therein mentioned) 
is the same as the rate of payments required by the maintenance 
arder or is such lower rate as the court thinks just, having regard 
to the amount of the excess mentioned in paragraph (8) of 
subsection (1). 


30. Notice to be given of variation 

An order varying an attachment of earnings order shall not come 
into force until the expiration of seven days from the date when 
a copy thereof is served on the person to whom the attachment of 
earnings order is directed. 


31. Discharge of order on cancellation of registration of 
related maintenance order 


Where the notice is given to a court under section twenty-four, 
the court shall discharge the attachment of eamings order to 
which the notice relates. 

32. Order discharged in certain circumstances 


(1) An attachment of earnings order shall cease to have effect — 


attachment of earnings order to which the notice relates. 


(4) Where an attachment of earnings order ceases to have effect 
as provided by subsection (1), or is discharged otherwise than 
under subsection (3), the person to whom the order is directed 
shall not incur any liability in consequence of his treating the 
order as still in force at any time before the expiration of seven 
days from the date when the notice required by subsection (2) 
or, as the case may be, a copy of the discharging order, 1s served 
on him. 


33. Liability under orders 


(1) A person to whom an attachment of carnings order is 
directed shall, notwithstanding anything in any other law but 
subject to the other provisions of this Act, comply with the order 
or, if the order is subsequently varied, with the order as so 
varied. 


(2) Where, on any occasion on which earnings fail to be paid to 
a defendant, there are in force two or more attachment of 
earnings order relating to those earnings, then, for the purpose of 
complying with the order, the employer shall — 


(a) deal with those orders according to the respective dates on 
which they came into force, disregarding any later order until 
any earlier order has been dealt with; and 


(b) deal with any later order as if the earnings to which it 
relates are the residue of the defendants earnings after the 


« 


making of any payment under the order in pursuance of any 
earlier order. 


(3) An employer who, in pursuance of an attachment of 
earnings order, makes a payment under that order shall give to 
the defendant a statement in writing specifying the amount of 
that payment. 


(4) A person to whom an attachment of earnings order is 
directed who, at the time when a copy of the order is served on 
him or at any time thereafter, has on no occasion during the 
period of four weeks immediately preceding that time been the 
defendant's employer shall forthwith give notice in writing in the 
prescribed form to the court which made the order. 


(5) A person to whom an attachment of earnings order is 
directed shall, where the defendant ceases thereafter to be 
employed by him, within fourteen days of such cessation give 
notice thereof to the court that made the order. 


34. Powers of court to obtain statements of earnings, etc. 


(1) Where proceedings relating to an attachment of earnings 
arder are brought in any court, the court may, either before or at 
the hearing — 


(a) obtain — 


(i) the name and address of his employer, or of each of his 
employers if he has more than one; 

(ii) such particulars as to the defendant's earnings as may be so 
specified; and 


(iii) such prescribed particulars as may be so specified for the 
purpose of enabling the defendant to be identified by his 
employer; and 


(b) order any person appearing to the court to be an employer 
of the defendant to give to the court, within a period specified by 
the order, a statement signed by him or on his behalf of such 
particulars as may be specified by the order of all earnings of the 
defendant which fail to be paid by that person during such 
period as may be so specified. 


(2) A document purporting to be a statement of the kind 
mentioned in subsection (1) shall, in any proceeding mentioned 
in that subsection, be received in evidence and be deemed to be 
such a statement without further proof, unless the contrary is 
shown. 


35. Powers of court to determine whether payments are 
earnings 


(1) The court by which an attachment of earnings order has 
been made shall, on the application of the person to whom the 
order is directed, or of the defendant, or of the person in whose 
favour the order was made, determine whether payments to the 
defendant, or a particular class or description of such payments, 
specified by the application, are earnings for the purposes of that 
order, and the person to whom the order is directed shall be 
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entitled to give effect to any determination for the time being in 
force under this subsection. 


(2) A person to whom an attachment of earnings order is 
directed who makes an application under subsection (1) shall 
not incur any liability for failing to comply with the order in 
relation to any payments of the class or description specified by 
the application which are made by him to the defendant while 
the application, or any appeal in consequence thereof, is still on 
foot and undetermined. 


36. Misceilaneous provisions as to payments 


(1) The officer to whom an employer pays any sum in 
pursuance of an attachment of earnings order shall pay that sum, 
in accordance with rules of court, to the person specified by the 
attachment of earnings order as being the person entitled to 
receive payments under the related maintenance order. 


(2) Any sums received, by virtue of an attachment of earnings 
order, by the person entitled to them shall be deemed to be 
payments made by the defendant so as to discharge — 


(a) first, any sums for the time being due and unpaid under the 
related maintenance order (a sum due at any earlier date being 
discharged before a sum due at a later date), and 


(b) secondly, any costs incurred in proceedings relating to the 
maintenance order which were payable by the defendant when 
the attachment of earnings order was made or last varied. 


(3) Notwithstanding anything in any other law, any employer 
may retain the prescribed amount for his own use out of any 
balance of the defendant's earnings, to defray his reasonable 
costs of compliance with an attachment of earnings order. 


37. Earnings paid by the government 


(1) In relation to earnings failing to be paid by the 
Government, this Act shall have effect subject to the following 
modification, that is to say: 


(a) the earnings shall be treated as failing to be paid by the 
chief officer for the time being of the department, office or other 
body concerned; and 


(b) section thirty-eight shall not apply except in relation to a 
failure by the defendant to comply with an order under section 
thirty-four. 


(2) If any question arises, in connection with any proceedings 
relating to an attachment of earnings order, as to what 
department, office or other body is concerned for the purposes of 
this section, or as to whom for those purposes is the chief officer 
thereof, that question shall be referred to and determined by the 
Minister responsible for finance. 


(3) A document to set out a determination of the 
Minister responsible for finance under subsection (2) and to be 
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signed by an official of the Ministry responsible for community 
development and social welfare shall in any proceedings 
mentioned in that subsection, be admissible in evidence and 
shall be deemed to contain an accurate statement of such a 
determination unless the contrary is shown. 


(4) The provisions of this Act shall extend to appr 
Sea eo ees E 
(Local Conditions) Pensions Act [Cap. 410] or the European 
Officers Pensions Act [Cap. 400]. 


38. Offences 
(1) A person who — 


(a) fails to comply with an attachment of earnings order or any 
order of the court given under this Part, or 


(b) gives a notice or statement in pursuance of such ex order, 
knowing the same to be false in a material particular, 


shall be guilty of an offence and shall be liable on conviction to 
a fine not exceeding five thousand penalty unit: or to 
imprisonment for a term not exceeding six months or to both. 


(2) It shall be a defence for a person charged with ar. >ffence 
by virtue of paragraph (a) of subsection (1) to prove tha: 3e took 
all reasonable steps to comply with the order in questior.. 


Part VIL Miscellaneous 
39. Special provisions for subordinate courts 


(1) Notwithstanding anything in this Act, the clerx of the 
subordinate court who is entitled to receive payments under a 
maintenance order for transmission to another person shall not 
apply for an attachment of earnings order, or (except as required 
under section twenty-nine) an order discharging or verying an 
attachment of earnings order, in respect of those osyments 
unless he is requested in writing to do so by a person en-itled to 
receive the payments through him; but where such a sequest is 
made — 


(8) he shall comply with the request, and 


(b) the person by whom the request was made shall Fave the 

same liabilities for all the costs properly incurred in or 3bout any 
i taken in pursuance of the request zs if the 

proceedings had been taken by that person; 


and, for the purposes of paragraph (b), any applicatior made by 
the clerk as required by section twenty-nine shall be ce=med to 
be made on the request of the person in whose farour the 
attachment of earnings order in question was made. 


(2) A subordinate court by which payment of any arrcars under 
a maintenance order is enforceable shall have jurielction to 
issue and entertain complaints under this Act against cny person 
resident in Zambia, whether within or cutside the tzrritorial 


jurisdiction of the subordinate court. 
40. Regulation and rules 


(1) The Minister may, by statutory instrument, make 
regulations for or with respect to any matter that by this Act is 
required or permitted to be prescribed, or that is necessary or 
convenient to be prescribed for carrying out or giving effect to 
this Act. 


(2) The Chief Justice may, by statutory instrument, make rules, 
not inconsistent with the regulations, for the better carrying into 
effect of this Act. 


41. English law to cease to apply 


Except for any claim for affiliation or maintenance or other 
cause which was instituted before the commencement of this 
Act, the Bastardy Laws Amendment Act, 1872, of the United 
Kingdom and any provision of the England law providing for the 
maintenance or custody of children, shall cease to apply in 
Zambia. 


42. Transitional provision 


An order made under any law referred to in section forty-one, to 
the extent that it could have been made under this Act if this Act 
had been in force at the time it was made, shall be deemed to 
have been made under this Act, and may be varied or discharged 
accordingly. 

43. Certain laws of Zambia to cease to apply to 
maintenance of children 


The Maintenance Orders Act [Cap. 219] and the Maintenance 


Orders (Enfarcement) Act [Cap. 212] shall cease to apply to the 
maintenance of children or orders made in respect thereof. 


44. Consequential amendments 


Paragraph (d) of subsection (1) of section twenty of the 
Subordinate Courts Act is amended — 


(a) in the first proviso thereto, by the deletion of paragraph (11) 
of that proviso; 


(b) in the second proviso thereto, by the deletion of "either the 
spouse and children or the children alone" and the substitution 
therefor of the words “the spouse". 


UNITED NATIONS. COMMISSION ON HUMAN 
RIGHTS. Resolution No. 1995/85. The elimination of 
violence against women, 8 March 1995. (International Digest 
of Health Legislation, Vol. 46, No. 3, 1995, pp. 399-401.) 


Reaffirming that discrimmation on the basis of sex is contrary to 
the Charter of the United Nations, the Universal Declaration of 


bs’ 


Homan Rights, the Convention on the Elimination of All Forms 
of Discrimination against Women and other international human 
rights instruments, and that its elimination is an integral part of 
efforts towards the elimimatian of violence against women, 


Recalling its resolution 1994/45 of 4 March 1994, in which it 
decided to appoint a special rapporteur on violence against 
women, its causes and consequences, 


Welcoming the adoption by the General Assembly, in its 
resolution 48/104 of 20 December 1993, of the Declaration on 
the Elimination of Violence against Women, which recognizes 
that violence against women both violates and impairs or 
nullifies the enjoyment by women of human rights and 
fundamental freedoms, and expresses concern about the long- 
standing failure to protect and promote these nghts and 
freedoms in relation to violence against women, 


Deeply concerned at continuing and endemic violence against 
women, noting that the Declaration on the Elimination of 
Violence against Women sets out various forms of physical, 
sexual and psychological violence against women, and noting 
that violence against women encompesses, but is not limited to, 
battering, sexual abuse of female children in the household, 
dowry-related violence, marital rape, female genital mutilation 
and other traditional practices harmful to women, non-spousal 
violence, violence related to exploitation, rape, sexual abuse, 
sexual harassment and intimidation at work, in education 
institutions and elsewhere, trafficking in women and forced 
prostitution, 


Mindful that the Vienna Declaration and Programme of Action 
(A/CONF.157/23), adopted by the World Conference on Human 
Rights, affirmed that gender-based violence and all forms of 
sexual harassment and exploitation, including those resulting 
incompatible with the dignity and worth of the human person 
and must be eliminated, 


Alarmed by the marked increase in acts of sexual violence 
directed notably against women and children, as expressed in 
the Final Declaration of the International Conference for the 
Protection of War Victims (Geneva, 30 August-1 September 
1993), and reiterating that such acts constitute grave breaches of 
international humanitarian law, 


Deeply concerned that women and girls constitute the majority 
of the world's refugees and internally displaced, and recognizing 
the need to cooperate in eliminating all forms of discrimination, 
sexual exploitation and violence against female refugees, asylum 
seekers and displaced persons and in promoting tbeir active 
involvement in decisions affecting their lives and communities, 


Stressing that the implementation of the Convention on the 
Elimination of All Forms of Discrimination against Women will 
contribute to the elimination of violence against women and that 
the implementation of the Declaration on the Elimination of 
Violence against Women strengthens and complements this 
process, and welcoming the Special Rapporteur’s meeting with 
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the members of the Committee on the Elimination of 
Discrimination against Women at its fourteenth session in 


January 1995, 


Bearing in mind that the Vienna Declaration and Programme of 
Action calls for action to integrate the equal status and human 
rights of women into the mainstream of United Nations system- 
wide activity, stresses the importance of working towards the 
elimination of violence against women in public and private life 
and urges the eradication of all forms of discrimination against 
women, 


Noting the comments of the Special Rapporteur concerning the 
precepts of all the world’s religions in favour of the pursuit of 
the equality of all hnman beings and to that end the protection of 
women’s rights and dignity, 


Looking forward to the Fourth World Conference on Women, to 
be held in Beijing in 1995, and mindful that the issue of 
violence against women is among those bemg addressed as a 
critical area of concern in the preparations for the Conference, 


1. Welcomes the preliminary report of the Special Rapporteur 
on violence against women, its causes and its consequences 
(E/CN.4/1995/42), 


2. Commends the Special Rapporteur for her analysis of the 
general nature of the problem and the specific causes and 
consequences of violence against women, 


3. Encourages the Special Rapporteur to make 
recommendations concerning situations in which advisory 
services and technical assistance might assist Governments 
concerned, 


4. Condemns all acts of gender-based violence against women, 
and in this regard calls for, in accordance with the Declaration 
on the Elimination of Violence against Women, the elimination 
of gender-based violence in the family, within the general 
community and where perpetrated or condoned by the State, and 
emphasizes the duty of governments to refrain from engaging in 
violence against women and to exercise due diligence to 
prevent, investigate and, in accordance with national legislation, 
to punish acts of violence against women and to take appropriate 
and effective action concerning acts of violence against women, 
whether those acts are perpetrated by the State or by private 
persons, and to provide access to just and effective remedies and 
specialized assistance to victims, 


5. Condemns all violations of the human rights of women in 
situations of armed conflict, recognizes them to be violations of 
international human rights and humanitarian Jaw, and calls for a 
particularly effective response to violations of this kind, 
including in particular murder, systematic rape, sexual slavery 
and forced pregnancy, 


6. Stresses the recommendation of the Special Rapporteur that 
States should implement the Declaration on the Elimination of 
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Violence against Women, and in particular calls on States to 
take steps at the national level to: 


(a) Consider formulating national plans of action to exminate 
violence against women; 


(b) Consider ratifying the Convention on the Elimination cf All 
Forms of Discrimination agamst Women by the year 2C0C and 
limit the extent of any reservation they enter to the Convertion, 
formulate any reservations as precisely and as narrowly as 
possible, ensure that no reservation is incompatible w:tr the 
object and purpose of the Convention or otherwise contrary to 
international law and review their reservations regularly, *w th a 
view to withdrawing them expeditiously, 


(c) Develop legal and administrative mechanisms to -nsure 
access to the mechanisms of justice and, as provided “or by 
national legislation, to just and effective remedies for women 
victims of violence; 


(d) Provide access to specialized assistance for women v.chims 
of violence; 


(e) Educate and sensitize law enforcement officers and public 
officials with regard to issues concerning violence acamst 
women and develop strategies to ensure that revictimization of 
women victims of violence does not occur because of ge-xier- 
insensitive laws, or judicial or enforcement practices; 


(f) Adopt all appropriate measures, especially in the fie-d of 
education curricula, so as to instill values which will prevent 
violence against women; 


(g) Condemn violence against women and not invoke cuscom, 
tradition or practices in the name of religion to avoid their 
obligations to eliminate such violence; 


(h) Promote research with regard to the issues concermirg 
violence against women, its causes and its consequences; 


(i) Include reporting on violence against women, its causes ari 
its consequences in their reports to international human rights 
mechanisms, 


7. Encourages the Commission on the Status of Womer to 
discuss further the issue of the development of an opticnal 
protocol to the Convention on the Elimination of All Forms o 
Discrimination against Women, in keeping with -he 
recommendations of the Special Rapporteur in this regard; 


8. Requests all Governments to cooperate with and assist the 
Special Rapporteur in the performance of the tasks and dutes 
mandated, and in particular to respond to the Secretary- 
General’s request of 29 July 1994 by providing all relevent 
information and data requested, 


9. Requests human rights treaty bodies, other specal 
rapporteurs responsible for various human rights questions, 
United Nations bodies and organs, specialized agencies ard 


information on violence against women, its causes and its 
consequences; 


10. Renews its request to the Secretary-General to continue to 
provide the Special Rapporteur with all necessary assistance, in 
particular the staff and resources required to perform all 
mandated functions, especially in carrying out and following up 
on missions undertsken either separately or jointly with other 
special rapporteurs and working groups, and adequate assistance 
for periodic consultations with the Committee on the 
Elimination of Discrimination against Women and all other 
treaty bodies, 


Requests the Secretary-General to ensure that the 
Bi nici cda EE 
women, its causes and its consequences is made available to the 
Fourth World Conference on Women and to work with the High 
Commissioner for Human Rights, the Special Rapporteur and 
the Secretary-General of the Conference to ensure an integral 
role for the Special Rapporteur at the conference; 


12. Also requests the Secretury-General to ensure that the 
reports of the Special Rapporteur are brought to the attention of 
the Commission on the Status of Women to assist in the 
Commission's work in the area of violence agninst women, as 
well as to the attention of the Committee on the Elimination of 
Discrimination aeninst W 


13. Decides to continue consideration of the question as a 
matter of high priority at its fifty-second session " 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/167. Traffic in women and girls, 22 December 1995. 
(Readex United Nations Index, Document No. A/RES/50/167.) 


The General Assembly, 

Reaffirming the principles set forth in the Universal Declaration 
of Human Rights, the Convention on the Elimination of All 
Forms of Discrimination against Women, the International 
Covenants on Human Rights, the Convention against Torture 
and Other Cruel, Inhuman or Degradmg Treatment or 


Punishment,‘ the Convention on the Rights of the Child? and the 
Declaration on the Elimination of Violence against Women, 


! Resolution 217 A (III) 
2 Resolution 34/180, annex. 
> Resolution 2200 A (XXI), annex. 


^ Resolution 39/46, annex. 


Recalling that the Vienna Declaration and Programme of Action, 
adopted by the World Conference on Human Rights on 25 June 
1993," affirmed the human rights of women and the girl child as 
an inalienable, integral and indivisible part of universal human 
rights, 

Welcoming tbe Programme of Action of the International 
Conference on Population and Development! which, inter alia, 
called upon all Governments to prevent all mternational 
trafficking in migrants, especially for the purpose of prostitution, 
and for the adoption by Governments of both receiving 
countries and countries of origin of effective sanctions against 


form of international traffic of women and children, 


Recalling the recognition by the World Summit for Social 
Development, held at Copenhagen from 6 to 12 March 1995,’ of 
the danger to society of the trafficking in women and children, 


Welcoming the initiatives taken by the Commission on Crime 
Prevention and Criminal Justice” and the Ninth United Nations 
Congress on the Prevention of Crime and the Treatment of 
Offenders, held at Cairo from 29 April to 8 May 1995," towards 
criminalizing clandestine traffic in illegal migrants, 

Concurring with the conclusion in the Platform ior Action 
adopted by the Fourth World Conference on Women at Beijing 
on 15 September 1995," that the effective suppression of 
trafficking in women and girls for the sex trade is a matter of 


Recalling its resolution 49/166 of 23 December 1994, and taking 
note of Commission on the Status of Women resolution 39/6 of 


> Resolution 44/25, annex. 
6 Resolution 48/104. 
 AICONF.157/2A (Part I), chap. III. 


5 Report of the International Conference on Population and 
Development, Cairo, 5-13 September 1994 (United Nations 
ugue 


Sales No. E.95.XIIL 18), chap. I, resolution 1, annex, chap. X. 
? See A/CONF.166/9. 


! See Official Records of the Economic and Social Council, 
1995, Supplement No. 10 (E/1995/30), chap. I, sect. BIL 


! See A/CONF.169/16. 


12 A/CONF.177/20, chap. I, resolution 1, annex I. 
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29 March 1995," 


Acknowledging the work done by intergovernmental and non- 
governmental organizations in compiling information on the 
Suis aid com ddexity df the problem of akena, f ao dne 
shelters for trafficked women and children and in effecting their 
voluntary repatriation to their countries of origin, 


Noting with concern the increasing number of women and girl 
children from developing countries and from some countries 
with economies in transition who are being victimized by 
traffickers, and acknowledging that the problem of trafficking 
also victimizes young boys, 


Convinced of the need to eliminate all forms of sexual violence 
and sexual trafficking, including for prostitution and other forms 
of commercial sex, which are violations of the human rights of 
women and girl children and are incompatible with the dignity 
and worth of the human person, 


Realizing the urgent need for the adoption of effective measures 
nationally, regionally and internationally to protect women and 
girl children from this nefarious traffic, 


l. Takes note with appreciation of the report of the Secretary- 
General on the traffic in women and girls;! 


2. Appeals to Govemments to take appropriate measures to 
address the root factors, including external factors, that 
encourage trafficking in women and giris for prostitution and 
other forms of commercialized sex, forced marriages and forced 
labour, so as to eliminate trafficking in women, including by 
strengthening existing legislation with a view to providing better 
protection of the rights of women and girls and to punishing 
perpetrators, through both criminal and civil measures; 


3. Invites Governments to combat trafficking in women and 
children through nationally and internationally coordinated 
measares, at the same time establishing or strengthening 
institutions for the protection of the victims of trafficking of 
women and children, and to ensure for victims the necessary 
and culturally accessible, for their full protection, treatment and 


4. Also invites Governments to consider the development of 
standard minimum rules for the humanitarian treatment of 
trafficked persons, consistent with human rights standards; 


5. Urges concerned Governments to support comprehensive, 
practical approaches by the international community to assist 
women and children victims of transnational trafficking to return 
home and be reintegrated into their home societies; 


!5 See Official Records of the Economic and Social Council, 
1995, Supplement No. 6 (E/1995/26), chap. I, sect. C. 


4 A/50/369. 
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6. Encourages Member States to consider signing and 
ratifying or acceding to the Convention for the Suppreasion of 
the Traffic in Persons and the Exploitation of the Prostitution of 
Others, international agreements on the suppression of s. avery 
and other relevant international instruments, 


7. Invites the United Nations High Commissioner for -1iman 
Rights, in addressing the obstacles to the realization of the 
human rights of women, in particular, through his contac.s with 
the Special Rapporteur of the Commission on Human Rights on 
violence against women and the Special Rapporteur 3f the 
Commission on Human Rights on the sale of children, child 
prostitution and child pornography, to include the tramc in 


8. Also encourages the Centre for Human Rights cf the 
Secretariat to include the traffic in women and girls m its 
programme of work under its advisory, training and information 
services, with a view to providing assistance to member 
Governments, upon their request, in instituting prevenive 
measures against trafficking through education and appropr ate 
information campaigns, 


9. Requests the Commission on Human Rights to encourage 
the Working Group on Contemporary Forms of Slavery o^ -he 
Subcommission on Prevention of Discrimination and Protecton 
of Minorities to continue to address the issue of the traffic in 
women and girls under its draft programme of action on the 
traffic in persons and the exploitation of the prostitution of 
others; 


10. Requests the Commission on Crime Prevention amd 
Criminal Justice to consider appropriate follow-up to the N-n-h 
United Nations Congress on the Prevention of Crime and the 
Treatment of Offenders on measures to address the problem of 
trafficking in women and children and to submit a report therecn 
to the Secretary-General, through the usual channels, fcr 
inclusion in his report to the General Assembly, 


11. Invites relevant intergovernmental and non-governmersi 


for victims of trafficking and in training personre- 
who will be directly involved in the implementation of these 
programmes, 
12. Decides to focus the International Day for the Abolition 3f 
Slavery, 2 December 1996, on the problem of trafficking m 
human persons, especially women and children, and to devoe 
one meeting of the fifty-first session of the General Assembly to 
the discussion of this problem; 


13. Requests the Secretary-General to submit to the Generel 
Assembly at its fifty-first session, under the item entitled 


'S Resolution 317 (IV), annex. 


16 See E/CN.4/Sub.2/1995/28/Add 1. 


"Advancement of women", a comprehensive report on the 
implementation of the present resolution, with due regard for 
possible measures to improve the reporting procedure. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 50/192. Rape and abuse of women in the areas of armed 
conflict in the former Yugoslavia, 22 December 1995. (Readex 
United Nations Index, Document No. A/RES/50/192.) 


The General Assembly, 


Guided by the purposes and principles of the Charter of the 
United Nations, the Universal Declaration of Human Ri 

the International Covenants on Human Rights, the Convention 
on the Prevention and Punishment of the Crime of Genocide,” 
the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment,” the Convention on the 
Elimination of All Forms of Discrimination against Women,” 
the Convention on the Rights of the Child” and other 
instruments of human rights and international humanitarian law, 
including the Geneva Conventions of 12 August 1949” and the 
Additional Protocols thereto, of 1977,” 


Recalling its resolution 3074 (XXVIII) of 3 December 1973, 
entitled "Principles of international cooperation in the detection, 
arrest, extradition and punishment of persons guilty of war 
crimes and crimes against humanity", as well as Commission on 
Human Rights resolution 1994/77 of 9 March 1994,” entitled 
"Rape and abuse of women in the territory of the former 
Yugoslavia", General Assembly resolutions 48/143 of 20 
December 1993 and 49/205 of 23 December 1994, both entitled 
"Rape and abuse of women in the areas of armed conflict in the 
former Yugoslavia", and relevant resolutions of the Commission 
on the Status of Women, 


'7 Resolution 217 A (III). 

!5 Resolution 2200 A (XXD, annex. 

1? Resolution 260 A (III). 

2 Resolution 39/46, annex. 

2! Resolution 34/180, annex. 

7? Resolution 44/25, annex. 

2 United Nations, Treaty Series, vol. 75, Nos. 970-973. 

24 Ibid., vol. 1125, Nos. 17512 and 17513. 

25 Official Records of the Economic and Social Council, 1994, 


Supplement No.4 and corrigendum (E/1994/24 and Corr.l), 
chap. II, sect. A. 


Reaffirming the relevant Security Council resolutions, in 
particular resolution 798 (1992) of 18 December 1992, in which, 
inter alia, the Council strongly condemned those acts of 
unspeakable brutality, 


Welcoming the initialing of the General Framework Agreement 
for Peace in Bosnia and Herzegovina and the annexes thereto? 
by the Republic of Bosnia and Herzegovina, the Republic of 
Croatia and the Federal Republic of Yugoslavia (Serbia and 
Montenegro) and other parties thereto at Dayton, Ohio, on 21 
November 1995, 


Noting with deep concern all reports of the Special Rapporteur 
of the Commission on Human Rights on the situation of human 
rights in the territory of the former Yugoslavia, regarding rape 
and abuse of women in the territory of the former Yugoslavia, 
particularly in the Republic of Bosnia and Herzegovina, 


Convinced that this heinous practice constitutes a deliberate 
weapon of war in fulfilling the policy of ethnic cleansing carried 
out by Serbian forces in the Republic of Bosnia and 
Herzegovina, and recalling General Assembly resolution 47/121 
of 18 December 1992, in. which the Assembly stated, inter alia, 
that the abhorrent policy of ethnic cleansing was a form of 
genocide, 


Desirous of ensuring that persons accused of authorizing, aiding 
and perpetrating rape and sexual violence as a weapon of war in 
the areas of armed conflict in the former Yugoslavia will be 
brought to justice without further delay by the International 
Tribunal for the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law Committed in the 
Territory of the Former Yugoslavia since 1991, where 
appropriate, 

Underlining, in thia context, the need for the protection of the 
rape victims and the provision of effective guarantees of privacy 
and confidentiality of the rape victims, and desirous of 
facilitating their participation in the proceedings of the 
International Tribunal and ensuring that further traumatization 
will be prevented, 


Deeply alarmed at the situation facing victims of rape in armed 
conflicts in different parts of the world and any use of rape as a 
weapon of war, in particular in fhe Republic of Bosnia and 
Herzegovina, 


Noting with appreciation the efforts of Governments and the 
work of the United Nations High Commissioner for Refugees, 
the United Nations Educational, Scientific and Cultural 
Organization, humanitarian organizations, and non- 
governmental organizations aimed at supporting the victims of 
rape and abuse and alleviating their suffering, 


Welcoming the report of the Secretary-General of 4 August 


26 See A/50/790-8/1995/999 
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1995,7 submitted pursuant to resolution 49/205, 


l. Strongly condemns the abhorrent practice of rape and abuse 
of women and children in the areas of armed conflict in the 
former Yugoslavia, which constitutes a war crime; 


2. Expresses its outrage that the systematic practice of rape 
has been used as a weapon of war and an instrument of ethnic 
cleansing against women and children in the Republic of Bosnia 


and Herzegovina; 


3. Reaffirms that rape in the conduct of armed conflict 
constitutes a war crime and that under certain circumstances it 
constitutes a crime against humanity and an act of genocide as 
defined in the Convention on the Prevention and Punishment of 
the Crime of Genocide, and calls upon States to take all 
measures required for the protection of women and children 
from such acts and to strengthen mechanisms to investigate and 
punish all those responsible and bring the perpetrators to justice; 
who have failed to ensure that persons under their control 
comply with the relevant international instruments are 
accountable, together with the perpetrators; 


4. Reminds all States of their obligation to cooperate with the 
International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International 
Humanitarian Law Committed in the Territory of the Former 
Yugoslavia since 1991 and also with the Office of the Prosecutor 
in the investigation and prosecution of persons accused of using 
rape as a weapon of war; 


5. Calls pon States to put experts, including experts in the 
prosecution of crimes of sexual violence, as well as adequate 
resources and services, at the disposal of the Chief Prosecutor 
and the International Tribunal, 


6. Urges all States and relevant organizations to continue to 
give serious consideration to the recommendations in the reports 
of the Special Rapporteur of the Commission on Human Rights 
on the situation of human rights in the former Yugoslavia, in 
particular the recommendation concerning provision for the 
continuation of necessary medical and psychological care to 
victims of rape within the framework of programmes to 
rehabilitate women and children traumatized by war, as well as 
the provisicn of protection, counselling and support to victims 
and witnesses; 


7. Recognizes the extraordinary suffering of the victims of 
rape and sexual violence and the necessity for an appropriate 
response to provide assistance to those victims, and expresses 
its concern, in particular, for the welfare of those victims who 
are currentiy among the internally displaced or otherwise 
affected by the war and who have experienced severe trauma 
and require psychosocial and other assistance; 


8. Also urges all States and all relevant intergovernmental and 


T A5023 
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ee e cediliqec ge 
Childrens Fund, the Office of the United Nations High 
Commissioner for Refugees, the United Nations High 
Commissioner for Human Rights, the United Nations 
Educational, Scientific and Cultural Organization and the "World 
Health Organization, to continue to provide to the victims of 
such rape and abuse appropriate assistance for their physical and 
mental rehabilitation and to extend their support to the 
community-based assistance programmes, 


9. Demands that the parties cooperate fully with the 
International Committee of the Red Cross, the United Nations 
High Commissioner for Human Rights, the Special Rapporteur 
of the Commission on Human Rights and her staff, as vell as 
other mechanisms of the Commission on Human Rights, the 
United Nations High Commissioner for Refugees the 
monitoring and other missions of the European Union amd the 
Organization for Security and Cooperation in Europe, incuding 
by providing full access; 


10. Encourages the new Special Rapporteur to continue to pay 
particular attention to the use of rape as a weapon o: war, 
particularly in the Republic of Bosnia and Herzegovina; 


-General to submit a report, as 
the implementation of the present resolution; 


12. Decides to continue its consideration of this questiom at its 
fifty-first session. 


EUROPEAN UNION. Resolution No. A3-0349/94 of 5 May 
1994 of the European Parliament on violations of the freedoms 
and fundamental rights of women. (Official Journal of the 
European Communities, No. C 205, 25 July 1994, pp. 485492 ). 


The European Parliament, 
— having regard to the motions for resolutions by: 


' (a) Mr. Papayannakis and Mrs. Napoletano, on humar. rights 
violations against women (B3-0890/91); 

(b) Mrs. Breyer, on human rights violations against women 
(B3-1479/91}, 

(c) Mrs. Van Hemeldonck, on discrimination against women 
journalists in Afghanistan (B3-1353/92), 

(d) Mrs. Ernst de la Graete, on discrimination against women 
in Islamic countries (B3-1640/92); ; 

(e) Mr. Glinne, on the need to ban the practice of exc.sion or 
infibulation on women or girls in the European Community 
(B3-1148/93), 

(f) Mrs. Pucci, on female genital mutilation (infibulation) in 
Africa (83-1162/93), 


— having regard to Rule 45 of its Rules of Procedure, 


— having delegated the power of decision to the Committee 
on Women's Rights, pursuant to Rule 52 of its Rules of 
Procedure, 


— having regard to the report of the Committee on Women's 
Rights (A3-0349/94), 


A. where fundamental human rights violations against women 
are manifold, take extremely diverse and specific forms and 
deserve more attention from the Member States of the Union, 


B. whereas European citizens must not expect their 
governments to do everything but must themselves take the 
initiative to inform the general public about abuses perpetrated 
against women and children, 


C. whereas the European Parliament, the legitimate 
representative of 350 million citizens, is in the best position to 
take such initiatives, in cooperation with national parliaments, 


D. regretting that the Committee on Women's Rights was not 
consulted on the Union's accession to the European Convention 
on Human Rights, but nonetheless welcoming the content of the 
report of the Committee on Legal Affairs and Citizens Rights on 
the subject, 

E. whereas women have a right to the integrity of their bodies, 


F. having regard to the many instances of discrimination faced 
by immigrant women, in particular the fact of not being given 
residence permits in their own right and discrimination as 
regards access to employment and training. 


l. Calls on the Commission to make proposals to the Council 
to promote the accession of the Union to the European 
Convention for the Protection of Human Rights and 
Fundamental Freedoms, so as to reinforce Community powers in 
the field; 


2. Calis, therefore, on the Union institutions and the 
governments and parliaments of the Member States to: 


death, notably where women are concerned; 


(ii) ensure that the Union's foreign policy applies [to] Inman 
rights clauses, taking account of abuses perpetrated specifically 
against women, 


(iii) consider applications for asylum for women at risk of 
persecutions specific to their sex as seriously as traditional 
applications for asylum by men; 

(iv) recognize the essential role played in training and 
information, conveyed through all possible channels; primary 


health care centres, family planning, health care at school, 
centres for immigrant families, etc., and to provide immigrants 
with the health care necessary to make it possible to eradicate 
all ritual or traditional practices which are detrimental to the 
integrity of the woman's body or detrimental to her general 
health and that of the children she bears, 


as regards the systematic practice of rape in areas of armed 
conflict 


(v) recognize that the responsibilities of military forces 
deployed in an area of conflict must encompass the protection of 
the dignity of individuals involved in the conflict; 


(vi) consider the systematic rape of women as a war crime 
which should be brought before the UN ad hoc commission, at 
Jeast half of whose members must be women; 


(vii) make available the necessary funds to help victims on the 
spot (antenatal and postnatal medical care, improved hygiene 
and counselling), encourage the admission of women and child 
victims of rape in need of medical care and, finally, recognize 
rape in a period of armed conflict as a legitimate basis for the 
right of asylum; 


as regards sex tourism, prostitution and the trade in women 


(viii) denounce the practices of those European countries which 
play the part of 'consumers as clear infringements of the 
fundamental rights and individual liberties of under-age victims 
and, therefore, to take all the necessary measures to ban 
advertising for sex tourism from the Member States of the Union 
to Third World countries in Ásia and the Americas, 


(ix) examine the possibility of a Directive to penalize the 
activities of tour operators promoting sex tourism; 


(x) develop, as a matter of urgency, a policy of international 

cooperation to be initiated by those European countries where 

demand for women from third countries has been growing 

constantly over the last 15 years, whilst such women are living 

in a situation of increasingly severe economic and social 
aa 


(xi) commission studies (by a working party at European level) 
to enable a legal status to be drawn up for such women and 
facilitate the issue of residence permits — even if only 
temporarily — in their own names, 

(xii) ensure, in the context of the agreements currently being 
drawn up on the opening of the external borders, that the 
Member States devote particular attention to the abuses which 
networks and international prostitution and human slavery 
networks, 


as regards pornography 
(xui) harmonize European laws -- both preventive and 
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repressive — on pornography and unify the struggle against its 
most extreme forms, in the context of the freedom of movement 
of goods, recalling that, in a field relating to Title I of the EC 
Treaty, a Community-wide approach is preferable to a treaty- 
based or intergovernmental approach, in view of the democratic 
guarantees provided by the control and vigilance of the 
European Parliament; 


as regards women in prison 


(xiv) redefine at Member State level the rights of prisoners, 
particularly of women and children, by revising the rules 
governing practice within prisons where such practice maintains 
discrimination against women prisoners (in the areas of sexual 
harassment, child visiting rights and the right to training) and 
denounce the violations of their fundamental rights suffered by 
women held in Third World prisons (prostitution, violence and 
torture); 


as regards new reproductive technologies 


(xv) take account through appropriate legislation of the 
legitimate wishes and expectations of women and couples with 
regard to technological progress, without prejudice to children's 
right to be recognized by a father and a mother, 


(xvi) provide support for the training of professionals able to 
counsel and assist those seeking information about new 
reproductive technologies, so that all requests will be the 
outcome of a choice based on mature reflection; 


3. Calls on the governments of the Member States to grant 
immigrant women residence and work permits in their own right 
and to abolish the discrimination suffered by such women, in 
particular as regards access to employment and training, 


4. Calls on the governments of the Member States to conduct 
information and public awareness campaigns, in particular 
through schools, involving measures and actions denouncing 
human rights violations; 


5. Instructs its President to forward this resolution to the 
Commission, the Council and the governments of the Member 
States. 


AUSTRALIA. VICTORIA. Prostitution Control Act 1994 
(Act No. 102 of 1994), 13 December 1994. (Acts of the 
Victorian Parliament, 1994, pp. 2451-2529.) 


Part 1. Preliminary 

l1. Purpose 

The main purpose of this Act is to seek to control prostitution in 
Victoria. The Act also amends the Crimes Act 1958 to create a 


new offence related to child sex tourism and amends the Travel 
Agents Act 1986 to provide for the disqualification of licensed 
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travel agents who are convicted of offences agains that 
provision or the similar provisions contained in the Crimes Act 
1914 of the Commonwealth. 


3. Definitions 
In this Act — 


"Advisory Committee" means the Advisory Committee 
established by section 67; 


"assault" has the same meaning as in section 31 (1) 07 the 
Crimes Act 1958; 


"authorised member of the police force" means a men:ter of 
the police force who is — 


(a) of or above the rank of sergeant, or 
(b) authorised in writing by the Chief Commissioner of Folice 
to enforce Parts 3 to 5; 


"authorised officer of the responsible authority" means an 
officer of the responsible authority who is authorised in wnting 
by the responsible authority to enforce Parts 4 and 5; 


"Board" means the Prostitution Control Board establisaed by 
section 25, 


"brothel" means any premises made available for the pir pose 
of prostitution by a person carrying on the business of previding 
prostitution services at the business's premises; 


"caretaker's house" means a dwelling on a site occupied Ey — 


(a) the owner or manager of an industry, busmzss or 
community or religious establishment conducted 5m the 
site; or 

(b) a person who has care of any building on the site ir which 
such an industry, business or establishment is conducted or 
of any plant on the site used in the conduct of that irdastry, 
business or establishment, 


"child" means a person under the age of 18 years; 


"children's services centre" has the same meaning as ir. Part 
XIA of the Health Act 1958, 


"director", in relation to a body corporate, has the same 
meaning as in section 9 of the Corporations Law, 


"disqualifying offence", in relation to an applicatior for a 
licence, means — 


(a) an indictable offence, or 
(b) an offence which, if committed m Victoria, woul have 
been an indictable offence — 


that, in the opinion of the Board, is of a kind that renders the 
applicant ineligible to hold a licence; 


"drug of dependence" has the same meaning as in the Drugs, 
Poisons and Controlled Substances Act 1981, 


"entry authority" means writing issued m accordance with the 
procedure set out in section 64 (2), 


"escort agency" means a business of providing, or facilitating 
the provision of, prostitution services to persons at premises not 
made available by the agency, 


"Fund" means the Prostitution Control Board Fund; 


"hospital" means public hospital, private hospital or 
denominational hospital within the meaning of the Health 
Services Act 1988; 


"law enforcement agency" means — 


(a) the police force of Victoria or of any other State or of the 
Northern Territory, or 

(b) the Australian Federal Police, or 

(c) the National Crime Authority established by the National 
Crime Authority Act 1984 of the Commonwealth; 


"license" means a licence granted under Part 3 authorising the 
holder to carry on business as a prostitution service provider, 


"member" means chairperson or other member of the Board; 


"office hours" means between the hours of 9:00 a.m. and 5:00 
p.m. on any day other than — 


(a) a Saturday or Sunday, or 
(b) a day appointed under the Public Holidays Act 1993 as a 
public holiday in the relevant place; 


"officer", in relation to a body corporate, has the meaning given 
by section 82A of the Corporations Law, 


"owner" means the person for the time being entitled to receive 
the rent of the land with respect to which the word is used or 
who would be entitled to receive the rent if the land were let at a 
rent, 


"payment" includes any form of commercial consideration; 


"prostitution" means the provision by one person to or for 
another person (whether or not of a different sex) of sexual 
services in return for payment or reward, 


"prostitution service provider" means a person carrying on a 
business of a kind referred to in the definitions in this section of 
"brothel" and "escort agency"; 


"public place" has the same meaning as m the Summary 
Offences Act 1966; 


"publish" means — 


(a) insert in a newspaper or other publication; or 

(b) disseminate by broadcast, telecast or cinematograph; or 

(c) exhibit by means of posters, film or videotape; or 

(d) send or deliver to any person by any means whatever; or 

(e) throw or leave upon premises in the occupation of any 
person; or 

() bring to the notice of the public or any member of the 
public by any other means whatever, 


"registrar" means registrar of the Board; 
"relevant financial interest", in relation to a business, means— 


(a) any share in the capital of the business; or 

(b) any entitlement to receive any income derived from the 
business, or 

(c) any entitlement to receive any payment as a result of money 
advanced to the business, 


"relevant position", in relation to a business, means the 
position of director, manager or other executive position or 
secretary, however that position is designated; 

"relevant power", in relation to a business, means any power, 
Whether exercisable by voting or otherwise and whether 
exercisable alone or in association with others — 

(a) to participate in any directorial managerial or executive 
decision in the business; or 

(b) toelect or appoint any person to any relevant position in the 
business; 

"responsible authority" has the same meaning as in the 

Planning and Environment Act 1987; 

"school" means State school within the meaning of the 

Education Act 1958 or any other school within the meaning of 

Part IN of that Act, 

"sexual services" includes — 

(a) taking part with another person in an act of sexual 
penetration within the meaning of Subdivisions (8A) to 
(8G) of Division 1 of Part I of the Crimes Act 1958; and 


(b) masturbating another person; 
"sexually transmitted disease" means — 
(a) a disease or condition prescribed by the regulations to be a 


sexually transmitted disease; or 
(b) HIV as defined by section 3 of the Health Act 1958. 


4. Objects of Act 
The objects of this Act are — 
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(a) to seek to protect children from sexual exploitation and 
coercion; 

(b) to lessen the impact on the community and community 
amerities of the carrying on of prostitution-related 

(c) to seek to ensure that criminals are not involved in the 

(d) to seek to ensure that brothels are not located in residential 
areas or in areas frequented by children; 

(e) to maximise the protection of prostitutes and their clients 
from health risks, 

() to maximise the protection of prostitutes from violence and 
exploitation; 

(g) to ensure that brothels are accessible to law enforcement 
officers, health workers and other social service providers, 

(h) to promote the welfare and occupational health and safety 
of prostitutes. 


Part 2. Offences Connected with Prostitution 


5. Causing or inducing a child to take part in prostitution 


(1) A person must not cause or induce a child to take part in an 
act of prostitution, whether as the prostitute or as the client or in 
any other capacity, or to continue to take part in such acta. 


Penalty: Imprisonment for 7 years. 
(2) An offence against sub-section (1) is an indictable offence. 
(3) In a proceeding for an offence against sub-section (1) — 


(a) it is not necessary for the prosecution to prove that the 
accused knew that the person concerned was a child; but 
(b) it is a defence to the charge for the accused to prove that, 
having taken all reasonable steps to find out the age of the 
person concerned, the accused believed on reasonable 
grounds, at the time the offence 1s alleged to have been 
committed, that the person concerned was aged 18 years or 

more. 


6. Obtaining payment for sexual services provided by a 
child 


(1) A person must not receive a payment (except in the 
ordinary course of a business unrelated to prostitution) knowing 
that it or any part of it has been derived, directly or indirectly, 
from sexual services provided by a child. 

Penalty: Imprisonment for 7 years. 

(2) An offence against sub-section (1) is an indictable offence. 
(3) Ifin a proceeding for an offence against sub-section (1) it is 
proved that the accused was residing with a prostitute who was a 


child, the accused must be presumed to be guilty of the offence 
in the absence of proof to the contrary. 
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(4) In a proceeding for an offence against sub-section (17 — 


(a) itis not necessary for the prosecution to prove that the 
accused knew that the person concerned was a child; bat 

(b) itis a defence to the charge for the accused to prowe that, 
having taken all reasonable steps to find out the age cf the 
person concemed, the accused believed on reasomable 
grounds, at the time the offence is alleged to have been 
committed, that the person concerned was aged 18 years or 
more. 


7. Agreement for provision of sexual services by a child 


(1) A person must not enter mto or offer to enter irto an 
agreement under which a child is to provide sexual services <o or 
for that person or another person in return for payment cr in 
exchange for drugs of dependence. 


Penalty: Imprisonment for 7 years. 
(2) An offence against sub-section (1) is an indictable offence. 
(3) Ina proceeding for an offence against sub-section (1) — 


(a) it is not necessary for the prosecution to prove thet the 
accused knew that the person who was to provide the 
sexual services was a child; but 

(b) if the person concerned was aged 16 years or more zt the 
time the offence is alleged to have been committed, © s a 
defence to the charge for the accused to prove that, having 
taken all reasonable steps to find out the age of the person 
concerned, the accused believed on reasonable grounsis, at 
the time the offence is alleged to have been committed that 
the person concerned was aged 18 years or more. 


8. Forcing person into or to remain in prostitution 


(1) A person must not with intent to induce another person 

aged 18 years or more to engage or continue to engage in 

prostitution — 

(a) assault or threaten to assault that other person or any ether 
person; or 

(b) intimidate that other person or any other person, or 

(c) supply or offer to supply a drug of dependence to that cther 
person or any other person; or 


(d) make a false representation or use any false pretenc- or 
other fraudulent means. 


Penalty: Imprisonment for 7 years. 
(2) An offence against sub-section (1) is an indictable offen-e. 


9. Forcing person to provide financial support out vf 
prostitution 


(1) A person must not with intent to induce another persen 
aged 18 years or more to provide or continue to provide him >r 


her with a payment or payments derived, directly or indirectly, 
from prostitution engaged in by that other person —_ 


(a) assault or threaten to assault that other person or any other 
person; or 

(b) intimidate that other person or any other person; or 

(c) supply or offer to supply a drug of dependence to that other 
person or any otber person. 


Penalty: Imprisonment for 7 years 
(2) An offence against sub-section (1) is an indictable offence. 


10. Living on earnings of prostitute 


(1) A person must not knowingly live wholly or in part on, or 
derive a material benefit from, the earnings of prostitution. 


Penalty: Imprisonment for 4 years. 
(2) An offence against sub-section (1) is an indictable offence. 


(3) A person is not guilty of an offence against sub-section (1) 
only because of deriving income as a prostitution service 
provider if — 


(a) there has been granted, and is in force, any licence required 
under Part 3 to authorise the person who is carrying on the 
business to carry on that business; and 

(b) there has been granted, and is in force, any permit required 
under the Planning and Environment Act 1987 for the 
use or development of the land for the purposes of the 
business. 


(4) In a proceeding for an offence against sub-section (1) it is a 
defence to the charge for the accused to prove that he or she did 
not hold a relevant position (whether in his or her own right or 
on behalf of any other person) in the prostitution service 
providing business or exercise a significant influence over or 
with respect to the management or operation of that business. 


11. Allowing child to take part in prostitution 


(1) A person who owns or occupies any premises or who 
manages or assists in the management of any premises must not 
allow a child to enter or remain on the premises for the purpose 
of taking part in an act of prostitution, whether as the prostitute 
or as the client or in any other capacity. 


Penalty: Imprisonment for 4 years. 

(2) An offence against sub-section (1) is an indictable offence. 

(3) In a proceeding for an offence agamst sub-section (1) — 

(a) it is not necessary for the prosecution to prove that the 
accused knew that the person concerned was a child; but 


(b) itis a defence to the charge for the accused to prove that, 
having taken all reasonable steps to find out the age of the 


person concerned, the accused believed on reasonable 
grounds, at the time the offence is alleged to have been 
committed, that the person concerned was aged 18 years or 
more. 


(4) Ifin a proceeding for an offence against sub-section (1) it is 
proved 


(a) that a child was on premises used for the purposes of the 
operation of a brothel and in respect of which a permit is 
required under the Planning amd Environment Act 1987 
for their use or development for those purposes; and 

(b) that the child was on those premises for the purpose of 
taking part in an act of prostitution — 


the accused must be presumed to have allowed the child to enter 
or remain on those premises for that purpose unless the accused 
satisfies the court on the balance of probabilities that he or she 
did not know, and could not reasonably have known, that a child 
was on those premises for that purpose at the time the offence is 
alleged to have been committed. 


12. Sireet prostitution (offences by clients) 


(1) A person must not for the purpose of, or with the intention 
of, inviting or soliciting any person to prostitute himself or 
herself with him or her or another person or of being accosted by 
or on behalf of a prostitute, intentionally or recklessly loiter in 
or near — 


(a) aplace of worship; or 

(b) a hospital; or 

(c) a school, kindergarten or children's services centre; or 

(d a public place regularly frequented by children and in 
which children are present at the time of the loitering. 


Penalty: For a first offence — 30 penalty units or imprisonment 
for 3 months: 
For a second offence — 60 penalty units or imprisonment for 6 


months, 
For a subsequent offence — 90 penalty units or imprisonment for 
9 months. 


(2) A person must not — 


(a) loiter in or frequent a public place for the purpose of, or 
with the intention of, inviting or soliciting any person to 
prostitute himself or herself with him or her or another 
person or of being accosted by or on behalf of a prostitute; 
or 


(b) ma public place invite or solicit any person to prostitute 
himself or herself with him or her or another person. 


Penalty: For a first offence — 10 penalty units or imprisonment 
for 1 month; 

For a second offence ~ 30 penalty units or imprisonment for 3 
months, 

For a subsequent offence — 60 penalty units or imprisonment for 
6 months. 
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13. Street prostitution (offences by prostitutes) 


(1) A person must not for the purpose of prostitution 
intentionally or recklessly solicit or accost any person or loiter in 
or near — 


(a) a place of worship; or 

(b) a hospital; or 

(c) aschool, kindergarten or children's services centre; or 

(d a public place regularly frequented by children and in 
which children are present at the time of the soliciting, 
accosting or loitering. 

Penalty: For a first offence — 10 penalty units or imprisonment 

for 1 month; 

For a second offence — 30 penalty units or imprisonment for 3 


months; 
For a subsequent offence — 60 penalty units or imprisonment for 
6 months. 


(2) A person must not for the purpose of prostitution solicit or 
accost any person or loiter in a public place. 


Penalty: For a first offence — 5 penalty units or imprisonment 
for 1 month; 


For a second offence — 15 penalty units or imprisonment for 3 
months; 

For a subsequent offence — 25 penalty units or imprisonment for 
6 months. 


14. Exceptions to street prostitution offences 


(1) An act done in a brothel or in any premises on which an 
escort agency carries on business which, but for this sub-section, 
would constitute an offence against section 12 or 13 does not 
constitute an offence against that section if the act is not visible 
to a person m a public place outside the brothel or those 
premises. 


(2) An act done by a member of the police force or other person 
which, but for this sub-section, would constitute an offence 
against section 12 or 13 or render him or her an accomplice to 
the commission of such an offence does not have that 
consequence if the act is done under written instructions given 
in relation to a particular case by a member of the police force 
not below the rank of senior sergeant. 


15. Being in, entering or leaving unlicensed brothel 


A person must not be found, without reasonable excuse, in or 
entering or leaving a brothel in respect of which there is not in 
force any licence required under Part 3. 


Penalty: For a first offence — 10 penalty units or imprisonment 
for 1 month; 

For a second offence — 30 penalty units or imprisonment for 3 
months, 

For a subsequent offence — 60 penalty units or imprisonment for 
6 months. 
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16. Offensive behaviour towards prostitutes 


A person must not in or near a public place with the intention of 
intimidating, insulting or harassing a prostitute — 


(a) behave in an indecent, offensive or insulting manner, cr 
(b) use threatening, abusive or msulting words. 


Penalty: 30 penalty units or imprisonment for 3 months. 

17. Controls on advertising by prostitution service provicers 
(1) A person must not publish or cause to be published an 
advertisement for prostitution services that — 

(a) describes the services offered; or 

(b) contravenes the regulations. 

Penalty. 40 penalty units. 


(2) A person must not cause an advertisement for prostitution 
services to be broadcast or televised. 


Penalty. 40 penalty units. 

(3) A person must not publish or cause to be published a 
statement which is intended or likely to induce a person t» seek 
employment — 

(a) asa prostitute; or 


(b) ina brothel or with an escort agency or any other brsmess 
that provides prostitution services. 

Penalty: 40 penalty units. 

(4) A prostitution service provider or any other business that 


provides prostitution services must not publish or cause to be 
published an advertisement for the business that — 


(a) uses (either alone or in combination with any other word or ' 


words or letters) the words "massage", “masseur,” 
"remedial" or any other words that state or imply that the 
business provides massage services, or 

(b) holds the business out either directly or by implication as a 
provider of massage services. 


Penalty: 40 penalty units. 


(5) If in & proceeding for an offence against this section it is 
proved to the court that — 


(a) an advertisement has been published for or relating to a 
brothel, escort agency or any other business that provides 
prostitution services; and 

(b) a person is the owner or occupier of the premises om which 
the brothel, escort agency or that other business is carried 
on ~ 


that person must, in the absence of proof to the contrary, be 
presumed to have caused the advertisement to be published. 


18. Advertising regulations 


The Governor in Council may make regulations for or with 
respect to — 


(a) the size, form and content of advertisements for prostitution 
services or any class of prostitution services, 
(b) prohibiting the advertising — 


(i) in a specified publication or specified class of publication; 
or 
(il) 1n a specified manner — 


of advertisements for prostitution services or any class of 
prostitution services; 


(c) generally prescribing any other matter or thing required or 
permitted by section 17 to be prescribed or necessary to be 
prescribed to give effect to section 17. 


19. Permitting prostitute infected with a disease to work in a 
brothel etc. 


(1) A person who — 


(a) isa prostitution service provider; or 
(b) manages a brothel or an escort agency or any other business 
that provides prostitution services — 


must not permit a prostitute to work (whether under a contract 
of service or a contract for services) in a brothel or for the escort 
agency or other business during any period in which he or she 
knows that the prostitute 1s infected with a sexually transmitted 
disease. 


Penalty: 50 penalty units. 


(2) If it is proved to a court that a person referred to in sub- 
section (1) permitted a prostitute to work as mentioned in that 
sub-section during a period in which the prostitute was infected 
with a sexually transmitted disease, that person must be 
presumed to have known that the prostitute was so infected 
unless that person proves that at the time the offence is alleged 
to have been committed that person believed on reasonable 
grounds — 


(a) that the prostitute had been undergoing regular medical 
examinations, on at least a fortnightly basis, for the purpose 
of determining whether he or she was infected with a 
sexually transmitted disease; and 

(b) that the prostitute was not infected with a sexually 


20. Prostitute working while infected with a disease 


(1) A person must not work as a prostitute during any period in 
which he or she knows that he or she is infected with a sexually 
transmitted disease. 


Penalty: 20 penalty units. 


(2) Ifit is proved to a court that a person worked as a prostitute 
during a period in which he or she was infected with a sexually 
transmitted disease, he or she must be presumed to have known 
that he or she was so infected unless he or she proves that at the 
time the offence is alleged to have been committed — 


(a) he or she had been undergoing regular medical 
examinations, on at least a fortnightly basis, for the purpose 
of determining whether he or she was infected with a 
sexually transmitted disease, and 

(b) heor she believed on reasonable grounds that he or she was 
not infected with a sexualty transmitted disease. 


21. Consmming liquor in brothel 
(1) A prostitution service provider must not — 


(a) sell, supply or consume liquor at a brothel; or 
(b) permit liquor to be sold, supplied or consumed at a brothel 


Penalty: 100 penalty units. 

(2) If in a proceeding for an offence against sub-section (1)(5) 
it is proved to the court that liquor was sold, supplied or 
consumed at a brothel, the prostitution service provider must, in 
the absence of proof to the contrary, be presumed to have 
permitted the liquor to be sold, supplied or consumed. 

(3) This section applies despite anything to the contrary in the 
Liquor Control Act 1987 or in any licence or permit granted or 
having effect under that Act. 


Part 3. Licensing System 
Division 1. Requirement To Be Licensed 
22. Prostitution service providers to be licensed 


(1) A person must not carry on business as a prostitution 
service provider -- 


(a) without holding a licence; or 
(b) in breach of any condition of a licence. 


Penalty: 360 penalty units or imprisonment for 3 years or both. 
(2) In a proceeding for an offence against sub-section (1) it isa 


defence to the charge for the accused to prove that he or she was 
exempted by section 23 from the requirement to hold a licence. 
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(3) À person must not assist in the carrying on of a prostitution 
service providing business at a time when he or she knows that 
sub-section (1) is being contravened or is reckless as to whether 
or not sub-section (1) is being contravened. 


Penalty: 360 penalty units or imprisonment for 3 years or both. 


(4) An offence against sub-section (1) or (3) is an indictable 
offence. 


(5) In a proceeding for an offence against sub-section (1) or (3) 
evidence of the presence on premises of materials commonly 
used in safe sexual practices is inadmissible for the purpose of 
establishing that a prostitution service provider carried on 
business on those premises. 


23. Special provisions for small owner-operated businesses 


(1) Subject to this section, the following are exempt from the 
requirement to hold a licence: 


(a) a person carrying on a business of a kind referred to in the 
definition of "brothel" in section 3 at premises in 
accordance with a permit granted under the Planning and 
Environment Act 1987 if only that person works as a 
prostitute at those premises or only that person and one 
other particular person so work; 

(b) two persons who either jointly or separately carry on such a 
business at premises in accordance with a permit granted 
under the Planning and Environment Act 1987 if only 
those persons work as prostitutes at those premises. 


(2) An exemption referred to m sub-section (1) does not apply 


(a) clients are managed or directed to the premises or 
otherwise attended to by a person who does not work at the 
premises and who performs this function in the course of a 
business, or 

(b) a person who works at the premises directs clients to a 
prostitute who does not work at the premises; or 

(c) the business being carried on at the premises is associated 
with another business of a kind referred to in the definition 
of “brothel” in section 3. 


*% $ 
Division 2. Prostitution Control Board 
25. Prostitution Control Board 


(1) There is established a Board to be known as the 
Prostitution Control Board. 


(2) The Board consists of 7 members appointed by the 
Governor in Council on the recommendation of the Minister of 
whom — 
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(a) one, who is to be the chairperson, shall have been enrolled 
for not less than 7 years as a barrister and solicitor of the 
Supreme Court or of the High Court of Australia; 

(b) two shall be barristers and solicitors of the Supreme Cou-t 
or of the High Court of Australia with knowledge, 
experience and expertise in criminal law, company law or 
another area of law relevant to the functions of the Board; 

(c) one shall be a member of the police force of or above the 
rank of inspector nominated by the Chief Commissioner of 
Police; 

(d) three shall be persons with knowledge of the prostitution 
industry in Victoria or of health, occupational health and 
safety, enforcement or general community issues relevant to 
the functions of the Board. 


(3) In recommending people for appointment as Board 
members, the Minister must have regard to the desirability of 
ensuring that the Board is comprised of both women and men. 


(4) The chairperson or, in his or her absence, a member 
appointed by the Board, shall preside at a meeting of the Boa-d. 


(5) Schedule 1 applies to members of the Board. 
(6) Schedule 2 applies to the chairperson. 

26. Functions of Board 

The functions of the Board are — 


(a) to determine licence applications, 

(b) to determine licence renewal applications, 

(c) to determine manager approval applications; 

(d) to determine manager approval renewal applications; 

(e) to review current licenses, 

g) to monitor the operation of prostitution service providers, 

(g) to cause an investigation to be made by the police force of 
prostitution-related complaints, including complaints from 
prostitutes; 

(h) to liaise with the police force so as to assist in the carrying 
out of the functions of the police force in relaton to 

(i) to refer relevant matters for investigation by the 
Occupational Health and Safety Authority, the Australian 
Taxation Office or the Commonwealth Department of 
Immigration and Ethnic Affairs or any other body, 

@ to inform the Advisory Council about issues and trends 
relevant to its functions; 

(k) to assist organisations involved in helpmg prostitutes to 
leave the industry, 

(D to develop educational programmes about the prostitution 
industry for magistrates, police and community workers, 
(m) to disseminate information about the dangers (includmg the 
dangers to health) inherent in prostitution, especial y street 

prostitution. 
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Division 3. Applications 
33. Application for licence 


(1) A natural person aged 18 years or more who is not already 
a licensee may apply to the Board for a licence authorising him 
or her to carry on business as a prostitution service provider, 
whether of the kind referred to in the definition of "brothel" in 
section 3 or as an escort agency or both. 


(2) An application — 


(a) must be in writing in the prescribed form; 
(b) must specify — 


(i) the name, address, occupation and date of birth — 
(A) ofthe applicant; and 


(B) of the owner of the premises on which the applicant intends 
to carry on the business or, if the owner is a body corporate, of 
each director and the secretary of the body corporate; 


(i) the address of the premises at which, and the name or 
names under which, the applicant intends to carry on the 


business, 

(iii) whether the applicant intends to carry on the business in 
partnership with, or otherwise in association or conjunction 
with, another person; 

(1v) any other matters that are prescribed; 


(c) must be signed by the applicant; 
(d) must be accompanied by — 


(i) the prescribed application fee; 
(ii) any other things that are prescribed. 


+ $+ 


36. Investigation of application 


(1) The Board must carry out, or cause to be carried out, all 
investigations and inquiries that it considers necessary to enable 
it to consider the application properly. 


(2) The Chief Commissions of Police must cause appropriate 
inquiries to be made in relation to each application and report 
the results of those inquiries to the Board. 


37. Circumstances im which Board must refuse licence 
applicetion 


(1) The Board must refuse to grant a licence to a person, or 
renew the licence of a person, wham it is satisfied — 


(a) is not a suitable person to carry on business as a 
prostitution service provider, or 

(b) has, within the preceding 5 years, been convicted or found 
guilty of a disqualifying offence; or 


A 


(c) has, within the preceding 5 years, had a licence granted to 
him or her cancelled under section 47 (1) or (2), or 

(d) is an associate of a person who has, within the preceding 5 
years, been convicted or found guilty of a disqualifying 
offence; or 

(e) is an associate of a body corporate a director or secretary of 
which has, within the preceding 5 years, been convicted or 
found guilty of a disqualifying offence. 


(2) For the purposes of sub-section (1)(d) a person is an 
associate of another person if he or she — 


(a) is a spouse or defacto partner of that other person; or 
(b) isa business partner of that other person; or 
(c) has entered into a business arrangement or relationship 
with that other person in respect of a prostitution service 
wis binneas 


(3) For the purposes of sub-section (1)(e) a person is an 
associate of a body corporate if he or she — 


(a) is a director or secretary of the body corporate or a spouse 
or defacto partner of such a director or secretary, or 

(b) holds or will hold any relevant financial interest, or is or 
will be entitled to exercise any relevant power (whether in 
his or her own right or on behalf of any other person), in 
the business of the body corporate and thereby is able or 
will be able to exercise a significant influence over or with 
respect to the management or operation of that business; or 

(c) holds or will hold any relevant position (whether in his or 
her own right or on behalf of any other person) in the 
business of the body corporate. 


38. Matters to be considered in determining suitability of 
applicant 


(1) In determining whether an applicant for a licence or for the 
renewal of a licence is a suitable person to carry on business as a 
prostitution service provider, the Board must consider — 


(a) whether the applicant is of good repute, having regard to 
character, honesty and integrity, 

(6) whether the applicant has, or is or will be able to obtain, 
financial resources that are adequate to ensure the financial 
viability of the business, ' 

(c) whether the applicant has sufficient business ability to 
establish and maintain a successful business, 

(d) whether the applicant will have in place arrangements to 
ensure the safety of persons working in the business that 
are adequate and comply with the prescribed requirements 
or the conditions or restrictions that might be set out in a 


licence, 

(e) whether the business structure is sufficiently 
transparent to enable all associates of the applicant 
(whether natural persons or bodies corporate) to be readily 
identified for the purposes of section 37; 

() any other matters that are prescribed. 
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(2) The Board must not class a person as not being a suitable 


person to carry on business as a prostitution service provider 
only because he or she has worked as a prostitute. 


*** 


Division 4. Licence Cancellation or Suspension 
47. Licence cancellation 


(1) The Board must cancel a licence if it is satisfied that since 
the granting or last renewal of the licence — 


(a) the licensee has been convicted or found guilty of an 
offence against the Drugs, Poisons and Controlled 
Substances Act 1981 or against a law of another State or 
of a Territory of the Commonwealth which the Governor in 
Council, by Order published in the Government Gazette, 
declares to be a law that makes provision substantially 
similar to the provisions of that Act or aguinst a 
corresponding law within the meaning of that Act; or 

(b) the licensee has been convicted or found guilty of an 
indictable offence punishable by imprisonment for 12 
months or more or of an offence which, if committed in 
Victoria, would have been an indictable offence punishable 
by imprisonment for 12 months or more; or 

(c) the licensee has been convicted or found guilty of an 
offence against section 45 (1), or 

(d) the licensee has served a sentence of imprisonment, 
whether in Victoria or outside Victoria. 


(2) The Board may cancel a licence if it is satisfied that since 
the granting or last renewal of the licence — 


(a) any use or development of land for the purposes of the 
licensed business is or was in contravention of a condition 
of a permit granted under the Planning and Environment 
Act 1987, or 

(b) the licensee has been convicted or found guilty of an 
offence against section 19 (1), 21 (1) (6), 43, 46 or 49 (1), 


or 

(c) the licensee has been convicted or found guilty of an 
offence against the regulations made under section 146 of 
the Health Act 1958; or 

(d) the licensed business has been managed in such a way that 
it is desirable that the licence should be cancelled; or 

(e) an offence under the Drugs, Poisons and Controlled 
Substances Act 1981-0r an indictable offence punishable 
by imprisonment for 12 months or more has been 
committed on premises at which the licensee is carrying on 
business as a prostitution service provider. 

*» * v 
Division 5. Approved Managers 
49. Personal supervision of business 


(1) A licensed prostitution service providing business must at 
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all times when open for business be personally supervised by the 
licensee or a manager approved under section 52 (1). 


(2) A licensee or manager who is not on the premises at which 
the business is being carried on at a particular time cannot be 
regarded as personally supervising the business at that time. 


be 


Part 4. Planning Controls on Brothels 
Division L Definitions 
71. Definitions 


Words and expressions used in this Part have the same 
meanings as they have in the Planning and Environment Act 
1987. 


Division 2. Permits 
72. Restriction on certain permit applications 


Despite anything to the contrary in the Planning and 
Environment Act 1987, an application for a permit for a use or 
development of land for the purposes of the operation of a 
brothel may only be made by — 


(a) a licensee; or 
(b) a person or two persons exempted under section 23 (1) 
from the requirement to hold a licence. 


73. Matters to be considered by responsible authority 


Without limiting section 60 of the Planning and Environment 
Act 1987, before deciding on an application for a permit for a 
use or development of land for the purposes of the operation of a 
brothel, the responsible authority must consider — 


(a) any other brothel in the neighbourhood; 
(b) the effect of the operation of a brothel on children in the 


neighbourhood; 

(c) inthe case of land within the area of the City of Melbourne 
bounded by Spring, Flinders, Spencer and LaTrobe Streets, 
whether the land is within 200 metres of a place of 
worship, hospital, school, kindergarten, children's services 
centre or of any other facility or place regularly frequented 
by children for recreational or cultural activities and, if so, 
the effect on the community of a brothel being located 
within that distance of that facility or place, 

(d) other land use within the neighbourhood involving similar 
hours of operation and creating similar amounts of noise or 
traffic (including pedestrian traffic), 

(e) any guidelines about the size or location of brothels issued 
by the Minister administering the Planning and 
Environment Act 1987; 

() the amenity of the neighbourhood; 

(g) the provision of off-street parking; 

(h) landscaping of the site; 


(i) access to the site; 

() the proposed size of the brothel and the number of people 
that it is proposed will be working in it; 

(k) the proposed method and hours of operation of the brothel. 


74. Restriction on granting of permits 


(1) The responsible authority must refuse to grant a permit for 
a use or development of land for the purposes of the operation of 
a brothel if — 


(a) the land is within an area that is zoned by a planning 
scheme as being primarily for residential use; or 

(b) the land is within 100 metres or, in the case of land within 
the area of the City of Melbourne bounded by Spring, 
Flinders, Spencer and LaTrobe Streets, 50 metres of a 
dwelling other than a caretaker's house; or 

(c) except in the case of land within the area of the City of 
Melbourne bounded by Spring, Flinders, Spencer and 
LaTrobe Streets, the land is within 200 metres of a place of 
worship, hospital, school, kindergarten, children's services 
centre or of any other facility or place regularly frequented 
by children for recreational or cultural activities; or 

(d) unless there exists special circumstances as set out in 
Planning and Environment Act 1987, more than 6 rooms 
in the proposed brothel are to be used for prostitution. 


(2) For the purposes of sub-section (1) distances are to be 
measured according to any route which reasonably may be used 
in travelling. 

(3) Despite section 71, in this section " development" does not 
include — 


(a) the exterior alteration or exterior decoration of a building; 
and 
(b) the demolition or removal of a building or works. 


#2 E. 


Part 5. Proscribed Brothels 
80. Declaration of proscribed brothel 


(1) The Magistrates’ Court may declare premises to be a 
proscribed brothel if it is satisfied on the balance of probabilities 


(a) on the application of an authorised member of the police 
force, that a person carrying on business as a prostitution 
service provider in contravention of section 22 (1) is 
making those premises available for the purpose of 
prostitution; or 

(b on the application of an authorised officer of the 
responsible authority, that they are being used for the 
purposes of the operation of a brothel and that there has not 
been granted, or is not in force, in respect of them any 


permit required under the Planning and Environment Act 
1987 for their use or development for those purposes. 


**t 


82. Offences with respect to proscribed brothels 


(1) A person must not be found in or entering or leaving 
premises in respect of which there is m force a declaration 
declaring those premises to be a proscribed brothel notice of the 
making of which was published in accordance with section 8] 
(1) @). 


Penalty: 60 penalty units or imprisonment for 12 months. 


(2) In a proceeding for an offence against sub-section (1) it is a 
defence to the charge for the accused to prove that he or she was 
in or entering or leaving the premises in ignorance of the making 
of the declaration or for some lawful purpose. 


(3) In a proceeding for an offence against sub-section (1), the 
accused cannot as a defence to the charge rely on the fact that — 


(a) the Chief Commissioner of Police or the responsible 
authority (as the case requires) has failed to comply with 
section 81 (1) or 

(b) a declaration posted up under section 81 (1) (c) has been 
covered, removed, defaced or destroyed. 


(4) If any premises in respect of which there is in force a 
declaration declaring those premises to be a proscribed brothel 
are used as a brothel at any time after service of notice of the 
making of the declaration on the owner or occupier in 
accordance with section 81 (1) (b), the owner or occupier (as the 
case requires) is guilty of an offence and liable to a penalty of 
not more than 120 penalty unita or to imprisonment for not more 
than 12 months. 


(5) In a proceeding for an offence against sub-section (4) it is a 


defence to the charge for the accused to prove that he or she took 


all reasonable steps to prevent the premises being used as a 
brothel. 


Part 7. Repeals and Amendments 


91. Repealof Prostitution Regnlation Act 1936 
The Prostitution Regulation Act 1986 is repealed. 


92. Repeal of Town and County Planning (Miscellaneous 
Provizions) Act 1961 


The Town and Country Planning (Miscellaneous Provisions) 
Act 1961 is repealed. 


93. Amendment of Crimes Act 1958 
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In Subdivision (8C) of Division 1 of Part I of the Crimes Act 
1958 after section 49 insert — 


"49A. Facilitating sexual offences against children 


(1) Subject to this section, a person who in Victoria makes 
travel arrangements for another person or does or omits to do 
any other act that aids, facilitates or contributes to in any way 
whatever the commission by another person of an offence 
against this Subdivision (other than this section) or against 
Division 2 of Part IIIA of the Crimes Act 1914 of the 
Commonwealth or against a law in force only in a place outside 
Victoria the necessary elements of which consist of or include 
elements which, if present or occurring in Victoria, would 
constitute an offence against this Subdivision (other than this 
section) is guilty of an indictable offence and liable to level 2 
imprisonment. 


(2) For a person to be guilty of an offence against sub-section 
(1) the person — 


(a) mus: make the travel arrangements or do or omit to do the 
other act with a view to personal gain or gain for another 
person; and 

(b) must — 


(i) intend that the conduct would aid, facilitate or contribute to 
the commission of an offence of the type committed by the other 
person; or 


(ii) be reckless as to whether or not the conduct would aid, 
facilitate or contribute to the commission of an offence of the 
type committed by the other person." 


teet 


COSTA RICA. Law No. 7398 of 3 May 1994 amending the 
Penal Code and the Code of Penal Procedure. (Colección de 
Leyes, Decretos y Reglamentos, Vol. 1, 1994, pp. L202-1204.) 


Article 1. Rape. Articles 55, 111, 112, 156, 157, 158, 159, 
160, 161, and 162 of the Penal Code are amended to read as 
follows: 


“Article 156. Whoever has carnal access with a person of 
either sex under the following circumstances shall be punished 
with ten to sixteen years’ imprisonment: 


1) wher the victim is under the age of twelve. 

2) wher the person who is the object of the offense is deprived 
of reason ar is incapable of resisting. 

3) wher physical violence or intimidation is used. 


Article 157. More Serious Cases Of Rape. The prison sen- 
tence shall be twelve to eighteen years when the perpetrator is 
an ascendant, descendant, or sibling by blood or affinity or when 
the death of the victim results. 
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Article 158. Aggravated Rape. The punishment shell be 
twelve to eighteen years' imprisonment when serious hirm to 
die calif ot the victim results because of fae rape óc wies the 
offense is carried out by a person with responsibility 2o- the 
education, custody, or guardianship (custodia) of the victim or 
when the act is committed with the aid of one or more persons, 
or is carried out by religious ministers, professionals + any 
members of the police who take advantage of the exercise of 


Article 159. Statutory Rape. Two to six years’ impriscnment 
shall be imposed on whoever has carnal access with a caaste 


(honesta) woman who is over the age of twelve and under the 
age of fifteen, even if she consents. 


Article 160. Aggravated Statutory Rape. Six to eteen 

years’ imprisonment shall be imposed when, in the case cf the 
uon un eis Gasman LR I 7 
157 and 158 causes the death of the victim. 


Article 161. Sexual Abuse. Whoever, without having carnal 
access, sexually abuses a person of either sex, under any cf the 
circumstances set forth in Article 156, shall be punished with 
two to six years’ imprisonment. 


If any of the circumstances provided for in Articles 157 and 158 
also occurs, the punishment shall be four to twelve years. 


Article 162. General Provisions On Statutory Raps And 
Sexual Abuse. In the crime of statutory rupe, a pardon is possible 
“in conformity with the provisions of Article 81, so long as it is 
approved by the National Institution of Childhood. 


A pardon is not possible when the perpetrator is an ascerdant, 
descendant, or sibling by blood or affinity, a person with 
responsibility for education, or a religious minister. 


PERU. Law No. 26293 of 11 February 1994 amending serious 
articles of the Penal Code. (EI Peruano, 14 February 1364, as 
reproduced in Normas Legales, Revista de Legislacfón y 
Jurisprudencia, Vol. 213, February 1994, Item No. 66, po. 101- 
102.) 


Article 1. Articles 170, 171, 172, 173, 174, 176, and 177 of 
the Penal Code are amended to read as follows: 


“Article 170. Whoever, with violence or serious threats "orces 
a person to perform a sexual or other similar act, siell be 
punished with the penalty of deprivation of freedom for nct less 
than four and not more than eight years. 


If the transgression (violación) is carried out with force of arms 
and by two or more individuals, the penalty shall be rot less 
than eight and not more than fifteen years. 


Article 171. Whoever performs a sexual or other simular act 
with a person, after having, for this purpose, placed that person 


in a state of unconsciousness or rendered that person unable to 
resist, shall be punished with the penalty of deprivation of 
freedom for not less than five and not more than ten years. 


Article 172. Whoever, knowing the state of his or her victim, 
performs a sexual or other similar act with a person suffering 
from a psychic abnormality, serious alteration of consciousness, 
or mental retardation, or who is incapable of resisting, shall be 
punished with the penalty of deprivation of freedom for not less 
than five and not more than ten years. 


Article 173. Whoever performs a sexual or other similar act 
with a person under the age of fourteen, shall be punished with 
the penalty of deprivation of freedom for the following terms: 


l. If the victim is under the age of seven, the penalty shall be 
not less than twenty and not more than twenty-five years. 


2. Ifthe victim is between seven and ten years old, the penalty 
shall be not less than fifteen and not more than twenty years. 


3. If the victim is between ten and fourteen years old, the 
penalty shall be not less than ten and not more than fifteen 
years. 


If the perpetrator has any position, responsibility; or family ties 
that give him or her particular authority over the victim or 
motivates the victim to place his or her trust in the perpetrator, 
the penalty shall be not less than twenty-five and not more than 
thirty years, not less than twenty and not more than twenty-five 
years, and not less than fifteen and not more than twenty years 
for, respectively, each of the situations provided for in numbers 
1, 2, and 3 of the previous paragraph. 


Article 174. Whoever, taking advantage of a situation. of 
dependence, authority, or supervision, performs a sexual or 
other similar act with a person admitted to a hospital, institution 
(asilo), or other similar establishment, or who is detained, 
confined, or interned, shall be punished with the penalty of 
deprivation of freedom for not less than five and not more than 
eight years, and with disqualification [from carrying out his or 
her employment] for two to four years, in accordance with 
Article 36, numbers 1, 2, and 3. 


Article 175. Whoever, by means of deceit, performs a sexual 
or other similar act with a person between the ages of fourteen 
and eighteen shall be punished with the penalty of deprivation of 
freedom for not more than three years or with the performance 
of community service for thirty to seventy-cight days. 


Article 176. Whoever, not intending to perform a sexual or 
other similar act, commits an indecent act (cantario al pudor) 
upon another person with violence or serious threats, shall be 
punished with the penalty of deprivation of freedom for not more 
than three years. 


If the act is performed by the perpetrator in the circumstances 
provided for in Article 174, the penalty shall be not more than 
five years. 
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If the provisions of Articles 171 or 172 apply to the victim, the 
penalty shall be not more than six years. 


Article 177. In the cases of Articles 170, 171, 172, 174, 175, 
and 176, if the acts committed cause the death of the victim or 
produce a serious injury and if the perpetrator could have 
foreseen this result or behaved with cruelty, the penalty of 
deprivation of freedom shall be, respectively, not less than 
twenty and not more than twenty-five years and not less than ten 
and not more than twenty years." 


Artide2. The following Articles shall be incorporated into 
Chapter IX of Title IV of the Second Book of the Penal Code: 


“Article 173A. If the acts provided for in numbers 1, 2, and 3 
of the previous Article cause the death of the victim or produce a 
serious injury and if the perpetrator could have foreseen this 
result or behaved with cruelty, the penalty shall be, respectively, 
life imprisonment and not less than twenty-five and not more 
than thirty years." 


“Article 176A. Whoever, not intending to perform a sexual or 
other similar act, commits an indecent act upon a person under 
fourteen years old, shall be punished with the penalty of 
deprivation of freedom for not less than four and not more than 
six years. 


If any of the conditions provided for in the last paragraph of 
Article 173 apply to the victim, the penalty shall be not less than 
five and not more than eight years.” 


“Article 178A. Whoever is sentenced to the penalty of 
effective deprivation of freedom for the offenses contained in 
this chapter shall, following a medical or psychological 
examination that determines the need, be caused to undergo 
therapeutic treatment in order to facilitate his or her social 
rehabilitation. 


In cases in which the executian of the penalty is suspended and 
Es acura nar one ae E duce a hea 

and psychological examination of the convicted person for the 
purposes referred to in the previous paragraph. Causing that 


The penal benefits of semi-freedom, parole, and substitution of 
work and education for the penalty and the right to benefit from 
a pardon or commutation of the penalty shall not be granted 
without a corresponding medical and psychological report 
getting forth the evolution of the therapeutic treatment.” 


(Consolidation) (Scotland) Act 1995 (Chapter 39 of 1995), 8 
November 1995. (Current Law Statutes, Vol. 3, 1995, pp. 
39{1}-{58].) 


Part I. Sexual Offences 


Incest and related offences 
Incest 
1. (1) Any male person who has sexual intercourse with g 


person related to him in a degree specified in column 1 of the 
Table set ont at the end of this subsection, or any female persor. 
who has sexual intercourse with a person related to her in & 
degree specified in column 2 of that Table, shall be guilty of 
incest, unless the accused proves that he or she — 


(a) did now know and has no reason to suspect that the person 
with whom he or she had sexual intercourse was related in & 


. degree so specified; or 


(b) did not consent ío have sexual intercourse, or to have 
sexual intercourse with that person; or 

(c) was married to that person, at the time when the sexual 
intercourse took place, by a marriage entered into outside 
Scotland and recognised as valid by Scots law. 


TABLE. Degrees of Relationship 


Column 1 Column 2 
l. Relationships by consanguinity 
Mother Father 
Daughter Son 
Grandmother Grandfather 
Grandson 
Sister Brother 
Aunt Uncle 
Niece Nephew 
Great grandmother Great grandfather 
Great grand-daughter Great grandson 
2. Relationships by adoption 
Adoptive mother or former Adoptive father or 
adoptive mother former adoptive 
father 
adoptive mother adoptive father 
Adopted daughter or former Adopted son or former 
adopted daughter adopted son 


(2) For the purpose of this section, a degree of relationship 
exists in the case of a degree specified in paragraph 1 of the 
Table — 


(a) whether it is of the full blood or the half blood; and 
(b) even where traced through or to any person whose parents 
are nct or have not been married to one another. 
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(3) For the avoidance of doubt sexual intercourse between 
persons who are not related to each other in a degree re-erred to 
in subsection (1) above is not incest. 


Intercourse with step-child 


2. Any step-parent or former step-parent who ha: sexual 
intercourse with his or her step-child or former step-ch ld shall 
be guilty of an offence if that step-child is either under the age 
of 21 years or has at any time before attaining the age of 18 
years lived in the same household and been treated as a child of 
his or her family, unless the accused proves that he or she — 


(a) did not know and had no reason to suspect that th» person 
with whom he or she had sexual intercourse was a step- 
child or former step-child; or 

(b) believed on reasonable grounds that that person was of or 
over the age of 21 years; or 

(c) did not consent to have sexual intercourse, or to have 
sexual intercourse with that person; or 

(d) was married to that person, at the time when th- sexual 
intercourse took place, by a marriage entered intc outside 
Scotland and recognised as valid by Scots law 


Intercourse of person in position of trust with child under 16 
3. (1) Any person of or over the age of 16 years who — 
(a) has sexual intercourse with a child under the age of 16 


years, 
(b) isa member of the same household as that child; ard 
(c) is in a position of trust or authority m relation to thet child, 


shall be guilty of an offence, unless the accused proves that 
subsection (2) below applies in his or her case. 


(2) This subsection applies where the accused — 


(8) believed on reasonable grounds that the person wita whom 
he or she had sexual intercourse was of or over the age of 
16 years; or 

(b) did not consent to have sexual intercourse, or 1o have 
sexual intercourse with that person, or 

(c) was married to that person, at the time when the sexual 
intercourse took place, by a marriage entered mtc outside 
Scotland and recognised as valid by Scots law. 


Proceedings and penalties for offences under sections 1 to 3 


4. (1) Proceedings in respect of an offence under secaon 1, 2 
or 3 of this Act may be brought of indictment or, if the Lord 
Advocate so directs, on a summary complaint before the sheriff. 


(2) Summary proceedings in pursuance of this section may be 
commenced at any time within the period of 6 months rom the 
date on which evidence sufficient in the opinion of the Lord 
. Advocate to justify the proceedings comes to his knowlexge. 


(3) Subsection (3) of section 136 of the Criminal P-ocedure 


(Scotland) Act 1995 (date of commencement of summary 
proceedings) shall have effect for the purposes of subsection (2) 
above as it has effect for the purposes of that section. 


(4) For the purposes of subsection (2) above, a certificate of the 
Lord Advocate as to the date on which the evidence in question 
came to his knowledge is conclusive evidence of the date on 
which it did so. 


(5) Subject to subsection (6) below, a person guilty of an 
offence under section 1, 2 or 3 of this Act shall be liable — 


(a) on conviction on indictment, to imprisonment for any term 
of imprisonment up to and including life imprisonment; and 

(b) on summary conviction, to imprisonment for a term not 
exceeding '3' months. 


(6) Before passing sentence on a person convicted of any such 
offence, the court shall — 


(8) obtain mformation about that person's circumstances from 
an officer of a local authority or otherwise and consider that 
information; and 


(b) take into account any information before it which 1s 
relevant to his character and to his physical and mental 
condition. 


(7) In subsection (6) above, "local authority" has the meaning 
assigned to it by section 1(2) of the Social Work (Scotland) Act 
1968. 


Intercourse with girl under 16 


5. (1) Any person who has unlawful sexual intercourse with 
any girl under the age of 13 years shall be liable on conviction 
on indictment to imprisonment for life. 


(2) Any person who attempts to have unlawful sexual 
intercourse with any girl under the age of 13 years shall be 
liable on conviction on indictment to imprisonment for a term 
not exceeding two years or on summary conviction to 
imprisonment for a term not exceeding three months. 


(3) Without prejudice to sections 1 to 4 of this Act, any person 
who has, or attempts to have, unlawful sexual intercourse with 
any girl of or over the age of 13 years and under the age of 16 
years shall be liable on conviction on indictment to 
imprisonment for a term not exceeding two years or on summary 
conviction to imprisonment for a term not exceeding three 
months. 


(4) No prosecution shall be commenced for an offence under 
subsection (3) above more than one year after the commission of 
the offence. 


(5) It shall be a defence to a charge under subsection (3) above 
that the person so charged — 


«k 
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(a) had reasonable cause to believe that the girl was his wife; 
or 

(b) being a man under the age of 24 years who had not 
previously been charged with a like offence, had reasonable 
cause to believe that the girl was of or over the age of 16 


years 
(6) In subsection (5) above, "a like offence" means an offence 
under 


(a) subsection (3) above; or 

(b) section 4(1) or 10(1) of the Sexual Offences (Scotland) Act 
1976 or section 5 or 6 of the Criminal Law Amendment Act 
1885 (the enactments formerly creating the offences 
mentioned in subsection (3) above and section 10(1) of this 
Act}, or 

(c) section 6 of the Sexual Offences Act 1956 (the provision 
for England and Wales corresponding to subsection (3) 
above), or with an attempt to commit such an offence; or 

(d) section 9(1) of this Act. 


(7) For the purposes of subsection (4) above, a prosecution 
shall be deemed to commence on the date on which a warrant to 
apprehend or to cite the accused is granted, if such warrant is 
executed with undue delay. 


Indecent behaviour towards girl between 12 and 16 


6. Any person who uses towards a girl of or over the age of 12 
years and under the age of 16 years any lewd, indecent or 
libidinous practice or behaviour which, if used towards a giri 
under the age of 12 years, would have constituted an offence at 
common law shall, whether the girl consented to such practice or 
behaviour or not, be liable on conviction on indictment to 
imprisonment for a term not exceeding two years or on summary 
conviction to imprisonment for a term not exceeding three 
months. 


Procuring 
7. (1) Any person who procures or attempts to procure — 


(a) any woman under 21 years of age or girl to have unlawful 
sexual intercourse with any other person or persons in any 
part of the world; or 

(b) any woman or girl to become a common prostitute in any 
part of the world; or 

(c) any woman or girl to leave the United Kingdom, with intent 
that she may become an inmate of or frequent a brothel 
elsewhere; or 

(d) any woman or girl to leave her usual place of abode m the 
United Kingdom, with intent that she may, for the purposes 
of prostitution, become an inmate of or frequent a brothel in 
any part of the world, 


shall be liable on conviction on indictment to imprisonment for a 
term not exceeding two years or on summary conviction to 
imprisonment for a term not exceeding three months. 


(2) Any person who — 


(a) by threats or intimidation procures or attempts to procure 
any woman or girl to have any unlawful sexual intercourse 
in any part of the world; or 

(b) by false pretences or false representations procures any 
woman or girl to have any unlawful sexual intercourse in 
any part of the world; or 

(c) applies or administers to, or causes to be taken by, any 
woman or girl any drug, matter or thing, with intent to 
stupefy or overpower so as thereby to enable any person to 
have unlawful sexual intercourse with such woman or girl, 


shall be liable on conviction on indictment to imprisonment for a 
term not exceeding two years or on summary conviction to 
imprisonment for a term not exceeding three months. 


(3) A man who induces a married woman to permit him to have 
sexual intercourse with [her] by impersonating her husband shall 
be deemed to be guilty of rape. 


(4) A constable may arrest without a warrant any person whom 
he has good cause to suspect of having committed, or of 
attempting to commit, any offence under subsection (1) above. 


Abduction and uniawful detention 


8. (1) Any person who, with intent that any unmarried girl 
under the age of 18 years should have unlawful sexual 
intercourse with men or with a particular man, takes or causes to 
be taken such girl out of the possession and against the will of 
her father or mother, or any other person having the lawful care 
or charge of her, shall be liable on conviction on indictment to 
imprisonment for a term not exceeding two years or on summary 
conviction to imprisonment for a term not exceeding three 
months. 


(2) It shall be a defence to any charge under subsection (1) 
above that the person so charged had reasonable cause to believe 
that the girl was of or over the age of 18 years. 


(3) Any person who detains any woman or girl against her will 


(a) in or upon any premises with intent that she may have 
unlawful sexual intercourse with men or with a particular 
man; or 

(b) in any brothel, 


shall be liable on conviction on indictment to imprisonment for a 
term not exceeding two years or on summary conviction to 
imprisonment for a term not exceeding three months 


(4) Where a woman or girl is in or upon any premises for the 
purpose of having unlawful sexual intercourse, or is in a brothel, 
a person shall be deemed to detain such woman or girl in or 
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upon such premises or brothel if, with intent to compel or incuce 
her to remain in or upon the premises or brothel, he withholds 
from her any wearing apparel or other property belonging to her 
or, where wearing apparel has been lent or otherwise supplied to 
the woman or girl by or by the direction of such person he 
threatens the woman or girl with legal proceedings if she takes 
away with her the wearing apparel so lent or supplied. 


(5) No legal proceedings, whether civil or criminal, shal! be 
taken against a woman or girl mentioned in subsection (4) above 
for taking away or being found in possession of any such 
wearing apparel as was necessary to enable her to leave such 
premises or brothel mentioned in that subsection. 


Permitting girl to use premises for intercourse 


9. (1) Any person who, being the owner or occupier of any 
premises, or having, or acting or assisting in, the managemeat or 
control of any premises, induces or knowingly suffers any girl of 
such age as is mentioned in this subsection to resort to or be in 
or upon such premises for the purpose of having unlawful sexual 
intercourse with men or with a particular man — 


(a) if such girl is under the age of 13 years, shall be liable on 
conviction on indictment to imprisonment for life; and 

(b) if such girl is of or over the age of 13 years and under the 
age of 16 years, shall be liable on conviction on indictnent 
to imprisonment for a term not exceeding two years or on 
summary conviction to imprisonment for a term not 
exceeding three months. 


(2) It shall be a defence to a charge under this section thet the 
person so charged, being a man under the age 24 years who had 
not previously been charged with a like offence, had reasonable 
cause to believe that the girl was of or over the age of 16 years. 


(3) In subsection (2) above, "a like offence" means an offence 


(a) subsection (1) above; or 

(b) section 5(3) of this Act, or 

(c) section 4(1) or 10(1) of the Sexual Offences (Scotlanc) Act 
1976 or section 5 or 6 of the Criminal Law Amendment Act 


1885 (the cnactments formerly the offences 
mentioned in paragraphs (a) and (b) above). 

Seduction, prostitution, etc., of girl under 16 

10. (1) If any person having parental ibilities (within 


the meaning of section 1(3) of the Children (Scotland) Act 
1995), in relation to, or having charge or care of a girl under the 
age of 16 years causes or encourages — 


(a) the seduction or prostitution of, 
(b) unlawful sexual intercourse with; or 
(c) the commission of an indecent assault upon ber, 


shall be liable on conviction on indictment to imprisonment for a 
term not exceeding two years or on summary conviction to 
imprisonment far a term not exceeding three montha. 


(2) For the purposes of this section, a person shall be deemed 
to have caused or the matters mentioned in 
seals e cdam, modice pd uen 

been seduced or indecently assaulted, or who has had unlawful 
sexual intercourse or who has become a prostitute, if he has 
knowingly allowed her to consort with, or to enter or continue in 


the employment of, any prostitute or person of known immoral 
character. 


(3) Subsections (1) and (2) above shall apply to a contravention 
of section 6 of this Act in like manner as they apply to an 
indecent assault, and any reference to the commission of such an 
assault or to being indecently assaulted shall be construed 
accordingly. 

(4) Where on the trial of any offence under this Part of this Act 
it is proved to the satisfaction of the court that the seduction or 
prostitution of a girl under the age of 16 years has been caused, 
encouraged or favoured by her father, mother or guardian it shall 
be in the power of the court to divest such person of all authority 
over her, and to appoint auy person or persons willing to take 
charge of such girl to be her guardian until she has attained the 
age of 21 years, or such lower age as the court may direct. 


(5) The High Court of Justiciary shall have the power from 
time to time to rescind or vary an order under the subsection (4) 
above by the appointment of any other person or persons as such 
guardian, or in any other respect. 


Trading in prostitution and brothel-keeping 
11. (1) Every male person who — 


(a) knowingly lives wholly or in part on the earnings of 
prostitution; or 

(b) in any public place persistently solicits or importunes for 
immoral purposes, 


shall be liable on conviction on indictment to imprisonment for a 
term not exceeding two years or on summary conviction to 
imprisonment for a term not exceeding six months. 


(2) Yfitis made to appear to a court of summary jurisdiction by 
information an oath that there is reason to suspect that any house 
or any part of a house is used by a female for purposes of 
prostitution, and that any male person residing in or frequenting 
the house is living wholly or in part on the earings of the 
prostitute, the court may issue a warrant authorising a constable 
to enter and search the house and to arrest that male person. 


(3) Where a male person is proved to live with or to be 
habitually in the company of a prostitute, or is proved to have 
exercised control, direction or influence over the movements of 
a prostitute in such a manner as to show that he is aiding, 
abetting or compelling her prostitution with any other person, or 
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generally, he shall, unless he can satisfy the court to the 
contrary, be deemed to be knowingly living on the earnings of 
prostitution. 

(4) Every female who is proved to have, for the purposes of 
gain, exercised control, direction or influence over the 
movements of a prostitute in such a manner as to show that she 
is aiding, abetting or compelling her prostitution with any other 
person, or generally, shall be liable to the penalties set out in 
subsection (1) above. 


(5) Any person who — 


(a) keeps or manages or acts or assists in the management of a 
brothel; or 

(b) being the tenant, lessee, occupier or person in charge of any 
premises, knowingly permits such premises or any part 
thereof to be used as a brothel or for the purposes of 
habitual prostitution; or 

(c) being the lessor or landlord of any premises, or the agent of 
such lessor or landlord, lets the same or any part thereof 
with the knowledge that such premises or some part thereof 
are or is to be used as a brothel, or is wilfully a party to the 
continued use of such premises or any part thereof as a 
brothel, 


shall be guilty of an offence. 


(6) A person convicted of an offence under subsection (5) 
above shall be liable ~ 


(a) in the sheriff court to a fine not exceeding level 4 on the 
standard scale or to imprisonment for a term not exceeding 
six months; and 

(b) in the district court to a fine not exceeding level 3 on the 
standard scale or to imprisonment for a term not exceeding 
three montha, 


or, in either case, to both such fine and imprisonment. 
Allowing child to be in brothel 


12. (1) If any person having parental responsibilities (within 
the meaning of section 1(3) of the Children (Scotland) Act 
1995), in relation to, or having charge or care of a child who has 
attained the age of four years and is under the age of 16 years, 
allows that child to reside in or to frequent a brothel, he shall be 
liable on conviction on indictment, or on summary conviction, to 
a fine not exceeding level 2 on the standard scale or 
alternatively, or in default of payment of such a fine, or in 
addition thereto, to imprisonment for a term not exceeding six 


months. 


(2) Nothing in this section shall affect the liability of & person 
to be indicted under section 9 of this Act, but upon the trial of a 
person under that section it shall be lawful for the jury, if they 
are satisfied that he is guilty of an offence under this section, to 
find him guilty of that offence. 


tees 


Miscellaneous 


Power, om indictment for rape, etc, to convict of other 
offences 


14. If, in the trial of an indictment for rape or an offence under 
section 5(1) of this Act, the jury — 


(a) are not satisfied that the accused is guilty of the charge or 
of an attempt to commit the charge; but 

(b) are satisfied that the accused is guilty of an offence under 
section. 5(2) or (3) or 7(2) or (3) of this Act, or of an 
indecent assault, 


the jury may acquit the accused of the charge mentioned in 
paragraph (8) above, and fine him guilty of such offence as is 
mentioned in paragraph (b) or of an indecent assault, and the 
accused shall be liable to be punished in the same manner as if 
he had been convicted upon an indictment for such offence or for 
indecent assault. 


Defence to charge of indecent assault 


15. it shall be a defence to a charge of indecent assault 
committed against a girl under the age of 16 years that the 
person so charged has reasonable cause to believe that the girl 


Power of search 


16. (1) Ifit appears to a justice on information on oath by any 
parent, relative or guardian of any woman or girl, or any other 
person who, in the opinion of the justice, is bona fide acting in 
the interest of any woman or girl, that there is reasonable cause 
to suspect that such woman or girl is unlawfully detained for 
immoral purposes by any person in any place within the 
jurisdiction of the justice, he may issue a warrant authorising 
any person named therein to search for, and, when found, to take 
to and detain in a place of safety, such woman or girl until she 
can be brought before a justice, and the justice before whom 
such woman or girl is brought may cause her to be delivered up 
to her parents or guardians, or otherwise dealt with as 
circumstances may permit and require. 


(2) The justice issuing such warrant may, by the same or any 
other warrant, cause any person accused of so unlawfully 
detaining such woman or girl to be apprehended and brought 
before a justice, and proceedings to be taken for punishing such 
person according to law. 


(3) A woman or girl shall be deemed to be unlawfully detained 
for immoral purposes if she is so detained for the purpose of 
having unlawfol sexual intercourse with men or with a particular 
man, and she — 


(a) is under the age of 16 years; or 
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(b) if of or over the age of 16 years and under the age of 18 
years, is so detained against her will, or against the will of 
her father or mother or of any other person having the 
lawful care or charge of her, or 

(c) if of or over the age of 18 years, is so detained against her 
will, 


(4) Any person authorised by warrant under this section to 
search for any woman or girl so detained as aforesaid may enter 
(if need be by force) any house, building, or other place 
specified in the warrant, and may remove the woman or girl 
therefrom. 


(5) Every warrant issued under this section shall be addressed 
to and executed by a constable, who shall be accompanied by the 
parent, relative, or guardian or other person giving the 
information, if that person so desires, unless the justice directs 
otherwise. 


(6) In this section, "justice" has the same meaning as in section 
307 of the Criminal Procedure (Scotland) Act 1995. 


Liability to other criminal proceedings 


17. This Part of this Act shall not exempt any person from any 
proceedings for an offence which is punishable at common law, 
or under any enactment other than this Part, but nothing in this 
Part of this Act shall enable a person to be punished twice for 
the same offence 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/164. Convention on the Elimination of All Forms of 
Discrimination against Women, 23 December 1994. (Readex 
United Nations Index, Document No. A/RES/49/164). 


The General Assembly, 


Bearing in mind that one of the purposes of the United Nations, 
as stated in Articles 1 and 55 of the Charter, 1s to promote 
universal respect for human rights and fundamental freedoms 
for all without distinction of any kind, including distinction as to 
sex, 


Affirming that women and men should participate equally in 
Social, economic and political development, should contribute 
equally to such development and should share equally in 
improved conditions of life, 


Recalling its resolution 34/180 of 18 December 1979, by which 
it adopted the Convention on the Elimination of All Forms of 
Discrimination against Women, 


Recalling also 1ts previous resolutions on the Convention, and 
taking note of Economic and Social Council resolution 1994/7 of 
21 July 1994, 


Welcoming the growing number of States parties to the 
Convention, which now stands at one hundred and thirty-four, 


Noting with deep concern that the Convention is still one of the 
human rights instruments with a large number of reservations, 
many of which run contrary io the object and purpose of the 
Convention, despite the fact that some States parties have 
withdrawn their reservations to it, 


Recalling the Vienna Declaration and Programme of Action, 
adopted by the World Conference on Human Rights on 25 June 
1993,' in which the Conference stipulated that the human rights 
of women and the girl child were an inalienable, integral and 
indivisible part of universal human rights, 


Recalling also that, in the Vienna Declaration and Programme 
of Action, the Conference recommended the adoption of new 
procedures to strengthen implementation of the commitment to 
women's equality and human rights, including a call upon the 
Commission on the Status of Women and the Committee on the 
Elimination of Discrimination against Women to examine 
quickly the possibility of introducing the right of petition 
through the preparation of an optional protocol to the 
Convention, 


Taking note of the decision adopted at the Sixth Meeting of 
States Parties to the Convention, on 4 February 1992,” 


Aware of the important contribution that the implementation of 
the Nairobi Forward-looking Strategies for the Advancement of 
Women? can make to eliminating all forms of discrimination 
against women and to achieving legal and de facto equality 
between women and men, 


Having considered the reports of the Committee on the 
Elimination of Discrimination against Women on its twelfth‘ 
and thirteenth’ sessions, 


Taking note of the suggestions and general recommendations 
made by the Committee in accordance with its mandate, as 
demonstrated most recently by the Committee at its thirteenth 
session, at which the Committee adopted suggestion No. 6 on 


! A/CONF.157/24 (Part D, chap. IL 
? See CEDAW/SP/1992/4. 


> Report of the World Conference to Review and Appraise the 
Achievements of the United Nations Decade for Women: 
Equality, Development and Peace, Nairobi, 15-26 July 1985 
(United Nations publication, Sales No. E.85.IV.10), chap. I, 
sect. A. 


^ Official Records of the General Assembly, Forty-eighth 
Session, Supplement No 38 (A/48/38). 


> Tbid., Forty-ninth Session. Supplement No. 38 (A/49/38). 


» 


the International Conference on Population and Development 
and general recommendation No. 21 related to articles 9, 15 and 
16 of the Convention as its contribution to the International Year 
of the Family, as well as other general recommendations made 
by the Committee, 


Noting that the workload of the Committee has increased 
because of the growing number of States parties to the 
Convention, that the annual session of the Committee is still the 
shortest of all the annual sessions of the human rights treaty 
bodies and that, in spite of the recommendation by the 


. Economic and Social Council in its resolution 1992/17 of 30 


July 1992, which was supported by the General Assembly in its 
resolution 47/94 of 16 December 1992, that three weeks be 
allowed for each session of the Committee to enable the 
Committee to consider the reports submitted by the States 
parties until the backlog in reports has been eliminated, a 
considerable backlog still remains, 


Convinced of the need to adopt measures to enable the 
Committee to consider in a thorough and timely manner the 
reports submitted by States parties and to discharge all its 
responsibilities under the Convention, 


Taking note of the report of the Secretary-General on the 
working methods of the Committee and its capacity to fulfil its 
mandate effectively? which included a comparison of other 


treaty bodies, 


Welcoming the efforts of the Committee to improve furtber its 
working methods by adopting concluding observations 
containing specific suggestions and recommendations, 


Recalling that, under article 17, paragraph 9, of the Convention, 
the Secretary-General is required to provide the necessary staff 
and facilities for the effective performance of the functions of 
the Committee, 


Recalling also its resolutions 44/73 of 8 December 1989, 45/124 
of 14 December 1990 and 47/94 of 16 December 1992, in 
which, inter alia, it strongly supported the view of the 
Committee that the Secretary-General should accord higher 
priority to strengthening support for the Committee, 


Strongly supporting a general recommendation No. 19 of the 
Committee on violence against women, and calling upon States 
parties to prepare their periodic reports m sccordance with this 
and other general recommendations of the Committee, 


Noting with satisfaction the appomtment of a Special 
Rapporteur of the Commission on Human Rights on violence 
against women, including its causes and consequences, 

1. Expresses its satisfaction with the increasmg number of 


States that have ratified or acceded to the Convention on the 
Ehmination of All Forms of Discrimination against Women, 


í 


® A/49/308, sect. IIT. 
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and supports the general recommendation of the Committee on 
the Elimination of Discrimination against Women to draw 
attention to those reservations which are incompatible with the 
objective and purpose of the Convention; 


2. Urges all States that have not yet ratified or acceded to the 
Conventian to do so as soon as possible; 


3. Emphasizes the importance of the strictest compliance by 
States parties with their obligations under the Convention; 


4. Encourages States to consider limiting the extent of any 
reservation they lodge to the Convention, to formulate any 
reservations as precisely and as narrowly as possible and to 
ensure that no reservation is incompatible with the object and 
purpose of the Convention or otherwise contrary to international 
law, 


5. Requssts States parties to the Convention to review their 
reservations regularly, with a view to withdrawing them 
expeditiously so that the Convention may be fully implemented; 


6. Takes note of the report of the Secretary-General on the 
status of the Convention,’ and requests him to continue to report 
annually to the General Assembly, 


7. Takes note also of the reports of the Committee on the 
Eliminaticn of Discrimination against Women on its twelfth and 
thirteenth sessions, 


8. Recommends that the States parties to the Convention, in 
the light af the reports mentioned in paragraphs 6 and 7 above, 
review the working situation of the Committee and its capacity 
to fulfil its mandate more effectively, and in this context also 
that the States parties consider the possibility of amending 
article 20 of the Convention so as to allow for sufficient meeting 
time for the committee, 


9. Requests the States parties to the Convention to meet in 
1995 in order to consider the review of article 20 of the 
Convention mentioned in paragraph 8 above, 


10. Invites States parties to the Convention to make all possible 
efforts to submit their initial as well as their second and 
Subsequent periodic reports on the implementation of the 
Convention, in accordance with article 18 thereof and with the 
guidelines provided by the Committee, and to cooperate fully 
with the Committee in the presentation of their reports, 


11. Welcomes the efforts made by the Committee to rationalize 
its procedures and expedite the consideration of periodic reports, 
and strongly encourages the Committee to continue those 
efforts, 


: Ibid., sect. IL 
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12. Welcomes also, in accordance with zeneral 
recommendation No. 11 of the committee, the initiatives taken 
to provide regional training courses on tbe preparation and 
drafting of reports of States parties for government officals and 
training and information seminars for States consicering 
acceding to the Convention, and urges the relevant orgers and 
organizations of the United Nations to support such initia-i"es; 


13. Requests the Secretary-General to continue his eforts to 
provide secretariat staff, including legal staff members expert in 
the effective performance by the Committee of its functions, 


14. Strongly supports the view of the Committee thet the 
Secretary-General should accord higher priority, within casting 
resources, to strengthening technical and substantive supocct for 
the Committee, in particular to assist in preparatory resea-ch; 


15. Requests the Secretary-General to continue to prov de for, 
facilitate and encourage, within existing resources, the 
dissemmation of information relating to the Commitee, its 
decisions and recommendations, the Convention and the -cncept 
of legal literacy, taking into account the Committees own 
recommendations to that end; 


16. Supports the request of the Committee at its tweEth and 
thirteenth sessions for additional meeting time, with adequate 
support from the Secretariat, so as to allow for the Committee 
to meet once a year for three weeks for its fourteerth and 
fifteenth sessions, and recommends that the request made by 
the Committee for additional meeting time be considerec within 
the existing level of budgetary resources, 


17. Requests the Secretary-General to ensure adequate 3cpport 
to the Committee, and also requests that sufficient resources be 
provided for that purpose from within the existing regular 
budget to enable the Committee to deal in a thorough anc timely 
manner with reports submitted by States parties; 


18. Decides that, at its fifty-first session, it will review once 
again whether the backlog of the Committee in considering 
reports has been reduced; 


19. Recommends that meetings of the Committee be sckeduled, 
whenever possible, to allow for the timely transmissior 5f the 
results of its work to the Commission on the Status of Women, 
for information, in the same year, 


20. Requests the Secretary-General to submit to the 3zneral 
Assembly at its fifty-first session a report on the mplemcrtation 
of the present resolution and to make the report availabE to the 
Commission on the Status of Women at its forty-first session. 


5 Official Records of the General Assembly, Fort;-fourth 
Session, Supplement No. 38 (A/44/38), sect. V. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/161. Implementation of the Nairobi Forward-looking 
Strategies for the Advancement of Women, 23 December 1994. 
(Readex United Nations Index, Document No. A/RES/49/161). 


| The General Assembly, 


Recalling all its relevant resolutions, in particular resolution 
44/77 of 8 December 1989, in which, ínter alia, it endorsed and 
reaffirmed the importance of the Nairobi Forward-looking 
Strategies for the Advancement of Women’ for the period up to 
the year 2000 and set out measures for their immediate 
implementation and for the overall achievement of the 
interrelated goals and objectives of the United Nations Decade 
for Women: Equality, Development and Peace, 


Recalling also its resolutions 46/98 of 16 December 1991, 47/95 
of 16 December 1992 and 48/108 of 20 December 1993, 


Taking into consideration the resolutions adopted by the 
Economic and Social Council on issues ing to women since 
the adoption of its resolution 1987/18 of 26 May 1987, 


Reaffirming its determmation to encourage the full participation 
of women in economic, social, cultural, civil and political affairs 
and to promote development, cooperation and international 
peace, 


Conscious of the important and constructive contribution to the 
improvement of the status of women made by the Commission 
on the Status of Women, the specialized agencies, the regional 
commissions and other organizations and bodies of the United 
Nations system and non-governmental organizations concerned, 


Concerned that the resources available in the Secretariat to the 
programme on the advancement of women are insufficient to 
ensure adequate support to the Committee on the Elimination of 
Discrimination against Women and effective implementation of 
other aspects of the programme, especially the preparations for 
the Fourth World Conference on Women: Action for Equality, 
Development and Peace, to be held in 1995, 


Taking into account Commission on tbe Status of Women 
resolutions 36/8 of 20 March 1992," 37/7 of 25 March 1993!! 
and 38/10 of 18 March 1994!" on the preparations for the Fourth 


? Report of the World Conference to Review and Appraise the 
Achievements of the United Nations Decade for Women: 
Equality, Development and Peace, Nairobi, 15-26 July 1985 
(United Nations publication, Sales No. E.85.IV.10), chap. I, 
sect. A. 


10 See Official Records of the Economic and Social Council, 
1992, Supplement No. 4 (E/1992/24), chap. 1, sect. C. 


11 Ibid., 1993, Supplement No. 7 (E/1993/27 chap. I, sect. C. 


12 Thid., 1994, Supplement No. 7 (E/1994/27, chap. I, sect. C. 


World Conference on Women, 


Bearing in mind the important role non-governmental 
organizations play in all activities for the advancement of 
women and the fact that some of them, especially those from 
developing countries, do not enjoy consultative status with the 
Economic and Social Council, 


Noting with satisfaction that the preparations for the Fourth 
World Conference on Women have entered a substantive stage, 
that the relevant United Nations bodies, China, as the host 
country, and other countries all attach great importance to the 
preparations for the Conference and that the various preparatory 
activities are being conducted in an in-depth and comprehensive 


manner, 


Considering that 1995 will be a year of crucial importance to the 


preparations for the Fourth World Conference on Women and 


that the Commission on the Status of Women will deliberate the 
content of the Platform for Action at its thirty-ninth session, 


Welcoming the report of the Secretary-General" containing the 
executive summary of the 1994 World Survey on the Role of 
Women in Development, 


Expressing its satisfaction that the Programme of Action of the 
International Conference on Population and Development" 
establishes that the empowerment of women is a key issue for 
the Fourth World Conference on Women, 


Also expressing its satisfaction that the regional preparatory 
conferences for the Fourth World Conference on Women have 
produced plans or platforms for their regions, which provide 
useful inputs for the Platform for Action of the Conference, 


1. Takes note of the report of the Secretary-General, '° 


2. Reaffirms section I, paragraph 2, of the recommendations 
and conclusions arismg from the first review and appraisal of 
the implementation of the Nairobi Forward-looking Strategies 
for the Advancement of Women, contained in the annex to 
Economic and Social Council resolution 1990/15 of 24 May 
1990, which called for an improved pace in the implementatian 
of the Forward-looking Strategies in the crucial last decade of 
the twentieth century, since the cost to societies of failing to 
implement them would be high m terms of slowed economic and 
social development, misuse of human resources and reduced 
progress for society as a whole; 


3. Urges Governments, international organizations and non- 


13 A/49/378. 
‘4 A/CONF.171/13, chap. I, resolution 1, annex. 


15. A/49/349. 
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governmental organizations to implement the recommendations; 


4. Calls again upon Member States to give priority to policies 
and programmes relating to the sub-theme "Employment, health 
and education", in particular to literacy for self-reliance of 
women and the mobilization of indigenous resources, as well as 
to issues relating to the role of women in economic and political 
science and technology, 


5. Reaffirms the central role of the Commission on the Status 
of Women in matters related to the advancement of women, and 
calls upon it to continue promoting the implementation of the 
Forward-looking Strategies to the year 2000, based on the goals 
of the United Nations Decade for Women: Equality, 
Development and Peace and the sub-theme "Employment, health 
and education", and urges all relevant bodies of the United 
Nations system to cooperate effectively with the Commission in 
this task, 


6. In 1995, namely, the Fourth World Conference on Women: 
Action for Equality, Development and Peace and the Warld 
Summit for Social Development, and to address the impact of 
technologies on women; 


7. Also requests the Commission to give special attention to 
women in developing countries, particularly in Africa and the 
least developed countries, who suffer disproportionately from 
the effects of the global economic crisis and the heavy external 
debt burden, and to recommend further measures for the 
equalization of opportunity and for the integration of tbe roles 
and perspective of women, as well as their needs, concerns and 
aspirations, into the entire development process when 
considering the priority theme of development; 


8. Emphasizes, in the framework of the Forward-looking 
Strategies, the importance of the total integration of women of 
all ages in the development process, bearing in mind the 
specific and urgent needs of the developing countries, and calls 
upon Member States to establish specific targets at each level in 
order to increase the participation of women in professional, 
management and decision-making positions in the countries, 


9. Emphasizes once again the need to give urgent attention to 

ing socio-economic inequities at the national and 
international levels as a step towards the full 
realization of the goals and objectives of the Forward-looking 
Strategies through meeting the practical and strategic needs of 
women; 


10. Strongty urges that particular attention be given by the 
competent United Nations organizations and Governments to the 
special needs of women with disabilities, elderly women and 
also women in vulnerable situations such as migrant and refugee 
women and children, 


11. Urges the international community and the competent 
United Nations bodies and organs to place more emphasis on the 
sharp increase in the incidence of poverty among rural women; 
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12. Welcomes the recommendations adopted at the United 
Nations Conference on Environment and Developmeat on 
women, environment and development in all programme areas, 
in particular those set out in chapter 24 of Agenda 21,'° entitled 
"Global action for women towards sustainable and equitable 
development"; 


13. Welcomes also the recommendations of the International 
Conference on Population and Development regarding the 
advancement of women, contained in the Programme of Action 
of the Conference; 


14. Urges organs, organizations and bodies of the United 
Nations system to ensure the active participation of worsen in 
the planning and implementation of programmes for susteinable 
development, and requests Governments, in the context of 
General Assembly resolution 47/191 of 22 December 1£92, to 
consider nominating women as representatives to the 
Commission on Sustainable Development, 


15. Requests the Secretary-General, in formulating the system- 
wide medium-term plan for the advancement of women “or the 
period 1996-2001 and in integrating the Forward-boking 
Strategies into activities mandated by the General Assembly, to 
pay particular attention to specific sectoral themes tbat cut 
across the three objectives, equality, development and peace, 
and to include, in particular, literacy, education, 3ealth, 
population, the impact of technology on the environment and its 
effect on women and the full participation of women in decision- 
making, and to continue to assist Governments in strengthening 
their national machineries for the advancement of women; 


16. Also requests the to continue updating 
the World Survey on the Role of Women in Development," 
bearing in mind its importance, placing particular emphasis on 
the adverse impact of the difficult economic situation affecting 
the majority of developing countries, particularly on the 
condition of women, giving special attention to worsening 
conditions for the incorporation of women into the labour force, 
as well as the impact of reduced expenditures for social services 
on opportunities available to women for education, hea th and 
child care; 


17. Requests Governments, when presenting candidatures for 
vacancies in the Secretariat, in particular at the decision-making 


m Report of the United Nations Conference on Environment 
and Development, Rio de Janeiro, 3-14 June 1992 
(A/CONF.151/26/Rev.1 (Vol. I, Vol. /Corr.1, Vol. II, Vol. III 
and Vol. Il/Corr.l)(United Nations publication, Sales No. 
E.93.18 and corrigenda) Vol. I: Resolutions adopted by the 
Conference, resolution 1, annex II. 


17? United Nations publication, Sales No. E.89.IV 2. 


18. Requests ihe Secretary-General to invite Governments, 


periodically to the Economic and Social Council, through the 
Commission on the Status of Women, on activities undertaken at 
all levels to implement the Forward-looking Strategies, 


19. Also requests the Secretary-General to continue to provide 
for the existing weekly radio programmes on women in the 
regular budget of the United Nations, making adequate 
provisions for broadcasts in different languages, and to develop 
the focal point for issues relating to women in the Department of 
Public Information of the Secretariat, which, in concert with the 
Department for Policy Coordination and Sustainable 
Development, should provide a more effective public 
information programme relating to the advancement of women; 


20. Further requests the to include im his 
report on the implementation of the Forward-looking Strategies, 
to be submitted to the General Assembly at its fiftieth session, 
an assessment of recent developments that are relevant to the 
priority themes to be considered at the subsequent session of the 
Commission and to transmit to the Commission a summary of 
relevant views expressed by delegations during the debate in the 
Assembly, 


21. Requests the Commission to continue to examine the 
implications of the World Conference on Human Rights and the 
Vienna Declaration and Programme of Action’ adopted by the 
Conference for its central role in matters related to the rights of 
women within the United Nations system and to report to the 
Economic and Social Council at its substantive session of 1995; 


22. Requests the Secretary-General to prepare a report for the 
Commission, for consideration at its thirty-ninth session, on 
steps to be taken by the Division for the Advancement of 
Women, in cooperation with other United Nations bodies, 
specifically the Centre for Human Rights of the Secretariat, to 
ensure that relevant human rights mechanisms of the United 
Nations, such as treaty-monitoring bodies, rapporteurs and 
working groups, regularly address violations of the rights of 
women, including gender-specific abuses; 


23. Recognizes that the Declaration on the Elimination of 
Violence against Women, proclaimed by the General Assembly 
in its resolution 48/104 of 20 December 1993, is essential to the 
attainment of full respect for the rights of women and is an 
important contribution to efforts aimed at achieving the 
objectives of the Forward-looking Strategies by the year 2000; 

24. Expresses its satisfaction for the smooth conclusion of the 
regional the results of which constitute 


preparatory 
inputs to the Platform for Action, the final document 
of the Fourth World Conference on Women, 


18 A/CONF.157/24 (Part I), chap. I. 


25. Requests the Secretary-General to give more support, from 
within existing resources, to the Division for the Advancement 
of Women, acting as secretariat of the Fourth World Conference 
on Women, by providing sufficient financial and human 
resources and giving wide publicity to the Conference and its 
preparatory activities, 


26. Appeals to countries that have not done so to compile their 
national reports in earnest and to forward them in time to the 
secretariat of the Conference; 


27. Decides that, in order to support developing countries, in 
particular the least developed among them, in participating fully 
and effectively in the Conference and its preperatory process, 
each least developed country, to the extent that extrabudgetary 
funds are available, may be provided from the trust fund 
established by the Secretary-General for the preparations for the 
Conference with travel expenses and, on an exceptional basis, 
daily subsistence allowance for representatives attending the 
thirty-ninth session of the Commission, which is the preparatory 
body for the Conference, and the Conference itself, 


28. Expresses its gratitude and appreciation to the 
Governments, organizations and individuals that have elready 
contributed to the Trust Fund for the Fourth World Conference 
on Women; 


29. Recommends the further development of methods of 


compilation and data collection in areas of concern identified by 
the Commission, and urges Member States to improve and 
broaden collection of -disaggregated statistical 
information and make it available to the relevant bodies of the 
United Nations system with a view to preparing, in all official 
languages, as a background document for the Fourth World 
Conference on Women, an updated edition of The World's 
Women 1970-1990: Trends and Statistics; ° 


30. Endorses the request by the Commission that the Secretary- 
General should include mformation on the decision-making 
position of women in public life and in the fields of science and 
technology in the preparation of the priority theme on peace, 
"Women in international decision-making", for the Commission 
at its thirty-ninth session, in 1995; 


31. Requests the Secretary-General to make available for the 
Fourth World Conference on Women reports and decisions of 
the World Conference on Human Rights, the Intemational 
Conference on Population and Development and the World 
Summit for Social Development, 


32. Emphasizes that the success of the Fourth World 
Conference on Women will depend largely on the follow-up to 
the Conference; 

33. Invites United Nations bodies and specialized agencies and 
other relevant intergovernmental organizations to consider 


1? United Nations publication, Sales No. E.90.XVIL3. 
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making concrete commitments and specifying actions to meet 
the global priorities for the advancement of women by the year 
2000 which will be reflected in the Platform for Action; 


.34. Invites Member States similarly to consider specific actior. 


which they could take in their own countries to bring about 
change by the year 2000, 


35. Reaffirms its decision, taking into account Commission 
resolution 37/7, to adopt the modalities for the participation in 
and contribution to the Fourth World Conference on Women 
and its preparatary process by non-governmental organizations, 
particularly those from the developing countries, set out in the 
annex to General Assembly resolution 48/108; 


36. Reqwests the Secretary-General to prepare a report for the 
Fourth World Conference on Women, to be held at Beijing in 
1995, on the extent to which gender concerns have been 
included in the activities of the relevant human rights 
mechanisms of the United Nations, such as treaty-monitoring 
bodies, rapporteurs and working groups, 


37. Requests that the report of the Fourth World Conference on 
Women be submitted to the General Assembly at its fiftieth 
session for consideration and action; 


38. Requests the Secretary-General to prepare for the 
consideration of the General Assembly at its fiftieth session a 
report on follow-up to the Fourth World Conference on Women, 
taking into consideration the recommendations made at the 
Conference; 


39. Also requests the Secretary-General to report to the General 
Assembly at its fiftieth session on measures taken to implement 
the present resolution. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution. 
No. 50/165. Improvement of the situation of women in rural 
areas, 22 December 1995. (Readex United Nations Index, 
Document No. A/RES/50/165.) 


The General Assembly, 


Recalling its resolution 34/14 of 9 November 1979, in which it 
endorsed the Declaration of Principles and the Programme of 
Action as adopted by the World Conference on Agrarian Reform 
and Rural Development,” and its resolutions 44/78 of 8 


December 1989 and 48/109 of 20 December 1993, 


Recalling a/so the importance attached to the problems of rural 
women by the Nairobi Forward-looking Strategies for the 


2 See Report of the World Conference on Agrarian Reform and 
Rural Development, Rome, 12-20 July 1979 (WCARRD/REP), 
transmitted to the General Assembly by a note by the Secretary- 
General (A/34/485). 
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Advancement of Women! and by the Beijing Declaration and 
the Platform for Action adopted by the Fourth World 
Conference on Women on 15 September 1995,? 


Recalling further its resolution 47/174 of 22 December 1992, in 
which it welcomed the adoption of the Geneva Declaration for 
Rural Women by the Summit on the Economic Advancement of 
Rural Women, held at Geneva in February 1992, and urged all 
States to work for the achievement of the goals endorsed in the 
Declaration, 


Welcoming the growing awareness of Governments of the need 
for strategies and programmes to improve the situation of 
women in rural areas, 


Noting with deep concern that the economic and financial crises 
in many developing countries have severely affected the socio- 
economic status of women, especially in rural areas, and the 
continuing rise in the number of rural women living in poverty, 


Recognizing the urgent need to take appropriate measures 
aimed at further improving the situation of women in rural 


areas, 


1. Takes note of the report of the Secretary-General;‘ 


2. Invites Member States, in their efforts to implement the 
outcome of the United Nations Conference on Environment and 
Development, the World Conference on Human Rights, the 
International Conference on Population and Development, the 
World Summit for Social Development and the Fourth World 
Conference on Women, bearing in mind also the Geneva 
Declaration for Rural Women, to attach greater importance to 
the improvement of the situation of rural women im their 
national development strategies, paying special attention to both 
their practical and their strategic needs, by, inter alia: 

(a) Integrating the concerns of rural women into national 
development policies and programmes, in particular by placing 
a higher priority on budgetary allocation related to the interests 
of rural women; 


(b) Strengthening national machineries and establishing 
institutional linkages among governmental bodies in various 


i Report of the World Conference to Review and Appraise 

the Achievements of the United Nations Decade for Women: 
Equality, Development and Peace, Nairobi, 15-26 July 1985 

(United Nations publication, Sales No. E.85.IV.10), chap. I, 

sect. A. 


?^ A/CONF.177/20 and Add. 1, chap. I, resolution 1, annexes I 
and IL. 


3 A/47/308-E/1992/97, annex. 


4 A/50/257/Rev. 1-E/1995/61/Rev. 1. 


sectors and non-governmental organizations that are concerned 
with rural development, 


(c) Increasing the participation of rural women ın the decision- 
making process, 


(d) Undertaking necessary measures to give rural women full 
and equal access to productive resources, including the right to 
inheritance and to ownership of land and other property, 
credit/capital, natural resources, appropriate technologies, 
in water and sanitation; 


(e) Investing in the human resources of rural women, 
particularly through health and literacy programmes and social 
support measures, 


3. Requests the international community and relevant United 
Nations organizations and bodies to promote the realization of 
the programmes and projects aimed at the improvement of the 
situation of rural women within the overall framework of 
integrated follow-up to recent global conferences, 


4. Invites the World Food Summit to be convened by the 
Food and Agriculture Organization of the United Nations in 
1996 to give due consideration to the issue of improving the 
situation of rural women, taking into account their role in food 
production and food security, and the United Nations 
Conference on Human Settlements (Habitat II) to give due 
consideration to the gender aspects of rural-urban migration and 
its impact on the situation of rural women, in formulating 
relevant strategies and actions, 


5. Requests the Secretary-General to prepare, in consultation 
with Member States and relevant United Nations organizations, 
a report on the implementation of the present resolution and to 
submit it, through the Economic and Social Council, to the 
General Assembly at its fifty-second session, taking into 
account possible measures to improve the reporting procedure. 


EUROPEAN UNION. EUROPEAN PARLIAMENT. 
Resolution No. A4-0142/95 of 15 June 1995 of the European 
Parliament on the Fourth World Conference on Women in 
Beijing: Equality, Development and Peace’. (Official Journal of 
the European Communities, Part C, No. 166, 3 July 1995, pp. 
92-98.) 


The European Parliament 

eee 
A. mundful of the essential part played by women in the 
economy and society, 


B. whereas the United Nations General Assembly pointed out 
in 1985 that the non-remunerated contributions made by women 
to all aspects and sectors of development should be quantified 


and included in the accounts of nations and in economic 
Statistica, as well as in GNP (point 120 of the Nairobi strategies 
for the advancement of women by the year 2000), 


C. mindful of the instances of discrimination against women in 
professional life, politics and society, 


D. convinced that equality between women and men is a vital 
precondition for the strengthening of democracy, development 
and improving the quality of life, not only in Europe, 


E. whereas at the summit on social development held in 
Copenhagen in March 1995, all the countries taking part 
undertook to submit, as soon as possible, national plans to 
reduce all forms of poverty, 


F. gratified that the process of preparing for the World 
Conference on Women has attached great importance to 
extensive participation by non-governmental organizations, 


G. deploring the fact that freedom of expression and human 
nights are not fully respected in China, 


H. expecting that the Chinese Government will fulfil all the 
commitments it has made to UN representatives and will allow 
access to the Conference to certain non-governmental 
organizations including Tibetan, Taiwanese and local Chinese 
groups, as well as lesbian and prostitute groups, and will also 
translation facilities and infrastructure, so that the NGO forum, 
like the official Conference, can take place under optimal 
conditions, 


L concerned at the condition of women in Chma, where they 
are subject to compulsory ‘medical treatment’ consisting in 
compulsory birth control and sterilization, 


J. : st deaa aati aa in that 
Chinese law allows a man to divorce his wife for having had an 
abortion which she may have been forced to have, 


K. concerned at the planning policy in China which leads to an 
unequal number of boys and girls being born and will lead to a 
serious imbalance between the number of men and women in 
society, 


L. regretting that the European Parliament, and above all the 
members of the Committee on Women's Rights, were not able to 
play a greater part in the preparatory conferences and the 
Beijing Conference, 


M. taking the view that the European Union should provide a 
model for endeavours to achieve equality for women in politics, 
the economy, the family and society in the foreseeable future, 


N. convinced that the Action Platform will only make a 
successful contribution to equality between women and men if 
governments and all bodies and institutions with political and 
social responsibility make similar efforts towards bringing this 
about in the near future, 
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O. welcoming the working documents drawn up by the 
Commission and the fruitful European preparatory conference 
held in Toledo, 


P. expecting the Council to submit in good time for the 
Beijing Conference a number of proposals on how the cause of 
women's equality can be promoted in the European Union and 
the Member States, 


1. Calls on the European Union Member States to include a 
majority of women in their delegations and ensure that female 
representalives of non-governmental organizations take part in 
the delegations, 


2. Takes the view that the NGO Forum, meeting in Beijing in 
parallel with the governmental Conference, should be supported 
and that arrangements, especially the physical proximity of the 
two Conference locations and the provision of regulated and 
regular transport, must be made to ensure access to and all 
possible contracts with the official Conference, including 
participation of women representatives as observers in the 
drafting committee, emphasizes once again its resolution of 18 
May 1995 on the organization by the Chinese Government of the 
Fourth World Conference on Women in Beijing, calling on the 
Commission and the Council to endeavour to ensure that the 
Conference is held in accordance with the conditions laid down 
above; 


3. Calls on the European Union and the Member States’ 
delegations, given that the meeting is taking place in Beijing, to 
express clearly and emphatically their belief in human rights and 
democracy, affirming that the rights of women and children are 
an integral, inalienable and inseparable part of the universal 
rights of human beings as defined in the United Nations 
Universal Declaration of Human Rights; 


4. Expects all participants from the European Union to have a 
common position at the Conference to promote the extension 
and protection of human rights with particular reference to 
women and more specifically the respect for the integrity of the 
body, 


5. Considers that the area of women's rights, which comes 
under the zeneral issue of human rights, should be specifically 
treated in all negotiations on agreements with third countries, 
and calls for a direct reference to this to be inserted in all 
negotiating mandates given to the Commission; 


6. Expects the Commission to produce a report evaluating the 
Conference in all the official languages, so that it can be widely 
used in all the Member States; 


7. Declares its intention to study the conclusions from Beijing 
together with the final declaration of the UN Conference on 
Human Rights in Vienna, the action plan from the Population 
and Development Conference in Cairo, the conclusions of the 
Environment and t Conference in Rio and the 
conclusions of the World Social Summit in Copenhagen in a 
follow-up conference on the subject and draw up an action plan 
for the European Union; 
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8. Calls on the European Union Member States to assign 
priority to the implementation of the UN Convention on the 
elimination of all forms of discrimination against women, in the 
context of safeguarding human rights at international level; 


9. Urges all UN Member States who have not signed the 
Convention on Elimination of Discrimination against Women 
(CEDAW) to do so and to lift any existing reservations, calla for 
an additional protocol in order to strengthen the monitoring 
system; 


10. Considers it vital that equality between men and women be 
taken as the basic premise for all measures derived from the 


Action Platform and that women's rights are enshrined in all. 


national constitutions, the Treaty on European Union and basic 
laws, where this is not the case already, 


11. Emphasizes that women's participation on a basis of 
equality and parity in political, economic and social decision- 
making processes must be achieved at all levels and that, to this 
end, effective instruments, including quotas, must be developed 
within a definite timescale, 

12. Stresses that this also applies to the services of the 
European Commission, the Council and Parliament and stresses 
the need for women to participate and be represented in the civil 
service, 

13. Urges that consensus should be reached on putting an end 
to every remaining form of de jure and de facto discrimination 
against women, in particular in labour, inheritance and family 
law, social security and taxation systems, and requests that the 
Union should implement this in European policy as quickly as 
possible; 

14. Advocates the enshrinement of measures to promote 
women's interests, with the following aims: 


— to guarantee access to high-quality education and training 
to facilitate the integration (or reintegration) of women in the 
employment market, 

— to guarantee programmes to combat poverty and social 
exclusion (since women and children are the main victims of 
poverty), 


— fto guarantee programmes and measures to reduce 
unemployment among women; 


— equal treatment for men and women as regards pay, access 
and promotion to jobs and social security, 


— the provision of adequate social security benefits in the 
event of loss of income or sickness, and in old age; 


— to establish policies and measures which help to reconcile 
family life and professional life; 
— to protect motherhood with economic, social and health 


measures for the benefit of mother and child both before and 
after birth; 


15. Points out emphatically that satisfactory childcare must be 
provided as one of the most urgently needed measures to make it 
possible to combine work and the family, 


16. Considers that any policy aimed at promoting equal rights 
and opportunities for men and women must allow everybody to 
take responsibility, under identical conditions, for family, 
professional and social duties; considers that in practice family 
life and work can only be reconciled if the socio-economic 
context allows people to take a decision freely, 


17. Advocates a social system which recognizes that bringing 
up children and caring for others is a socially necessary task to 
be carried out by men and women alike and takes account of this 
in state social security systems, giving women and men their 
own independent social security entitlement which does not 
depend on their partner, 


18. Underlines the need to provide all girls and all women with 
high quality education and vocational training and to ensure that 
they have equal opportunity to participate in future 
developments such as in the field of technology; calls for 
budgetary funding for education projects and programmes for 
girls and women, which should be made available to non- 
governmental organizations so that qualifications can be 
obtained in the informal sector too; 


19. Emphasizes the need to teach the idea of equality and 


20. Calls for government campaigns against trafficking in 
women and girls, child labour and exploitation of women at low 
rates of pay, and calls for care provided without remuneration to 
be included in the national economy, 


21. Calls for information and prevention campaigns regarding 
AIDS to be organized, targeting women and young girls, who are 
at present and potentially the main victims of the increasingly 
fast spread of the epidemic; 


22. Stresses the need for a joint European approach to the 
worldwide implementation of measures to combat trafficking 1n 
women, forced prostitution and sex tourism; 


23. Calls on governments, trade unions, professional and other 
interested organisations to carry out, on a permanent basis, 
information campaigns about women's rights; 


24. Calls on governments to carry out an awareness campaign 
a code of conduct designed to make the image of women in 
25. Calls for specific support measures for women in 
developing countries and im countries undergoing democratic 
change, and including women requesting asylum — in the 


European Union and elsewhere — because of persecution linked 
to the fact that they are women, who cannot rely on the 
protection of their country of origin; demands that a gender 
impact assessment be a precondition for all support measures, 


26. Advocates the recognition of women's objectives and 
demands on development and cooperation in the context of a 
multidisciplinary approach and equal participation of women in 
27. Considers that the institutions of the Union should draw up 
an integrated and coherent policy for development cooperation 
which concentrates on the advancement of women, and urges the 
Member States to work towards achieving the long-established 
target expenditure of 0.7 GNP by the year 2000; 


28. Calls on the Commission to submit a European ‘emergency 
aid plan' to improve the situation of women in the poorest 

countries, crisis areas or refugee camps, giving 
priority to combating poverty and measures to secure food 
supplies, primary health care and vaccination programmes, 
access to clean water and specific advancement programmes 
such as training in manual trades or granting small loans to set 
up or safeguard the future of small businesses, 


29. Calls on the Commission and the Member States to use 
their influence with the international financial institutions to 
persuade them to desist from structural adjustment measures 
which are proven to lead to worse poverty and deprivation for 
broad strata of society, particularly women and children, and to 
advocate debt relief measures for the poorest developing 
countries, 


30. Calls for information campaigns to reinforce women's rights 
in developing countries, for example for legal, economic and 
political or social equality, the recognition of women's rights as 
fundamental human rights, the probibition and punishment of 
violence against women and respect for a woman's right to 


31. Advocates support for local women's networks and local 


non-governmental organizations for the incorporation of 
women's activities in development cooperation; 


32. Calls for consciousness-raising and training measures for 
all Commission staff who deal with external relations, 


33. Calls for women's objectives for development cooperation 
with non-ACP countries to be included in cooperation 
agreements, 


34. Calls on the ACP-EU Joint Assembly to take the results of 
the World Conference on Women in Beijing, particularly the 
development policy implications, as a main topic for their next 
meeting, 


35. Considers that measures and projects designed to promote 
women's participation in the development process must be part 
of an interdisciplinary approach, in which the aspects of 
vocational training, agriculture, environmental safeguards, 
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family planning and the condition of women in their 
environment should be taken into account, women must 
participate in the devising, execution and evaluation of projects; 


36. Calls on the European delegation to press for: 


— an unequivocal moral rejection of systematic rape used as a 
weapon of war, both in Bosnia-Hercegovina, Rwanda and in 
other global conflicts; 


— a thorough UN investigation to identify the perpetrators and 
ensure that they are tried before a permanent internationel 
tribunal; 


— the recognition of sexual violence as a legitimate reason for 
being granted the right of asylum; 


—  aworldwide consensus condemning sexual violence against 
women inside and outside marriage; 


— the recognition that sexual violence against women is a 
violation of universal human rights, 


— measures to be taken to combat sexual violence against 
women, 


37. Expects that a universal consensus will be reached 
denouncing violence against women and calls for the European 
Union to reise at the Conference the issue of peace in relation to 
women; 


38. Supports emphatically a woman's right to self- 
determination over her own body, including her reproductive 
and sexual rights, women alone should have the power to decide 
whether or when to have children, and how many, and they must 
on a voluntary basis have sufficient access to advice and 
informatio: on reproductive health care including family 
planning and sex education and to advice and information on 
abortion and information on the prevention of HIV and sexually 
transmitted diseases, as well as reliable contraception which 
does not endanger their health; 


39. Considers that health care must not be privatized and 


restructured at the expense of access to information and advice, 


40. Does not consider abortion an acceptable contraceptive, but 
is in favour of legal terminations under the best possible medical 
conditions being available to women who make their own 
decision that there is no other solution to their predicament, 


41. States unequivocally that compulsory methods of birth 
control, particularly compulsory abortion, are to be unreservedly 
rejected; tests for the sole purpose of ascertaining the sex of the 
foetus, resulting in some countries in the abortion of a female 
foetus, should be legally prohibited; 


42. Condemns: 


— the use of coercion and punitive measures under the current 
one-child policy of the Chinese government, which leads to 
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compulsory abortion on a large scale; 


— the new eugenics law which came into force in China on 1 
June 1995 and will lead to the compulsory abortion of foetuses 
with physical and mental defects; 


— practices which have come to light in China, where it is 
above all female foetuses which are aborted, girls are sold 
because of the one child (male) mile and there is a trade in 


aborted foetuses, 


-— the reinforced implementation of these instruments in 
Tibet, which is leading insidiously to genocide of the indigenous 
Tibetan population; 


and demands that the European delegation raise this violat-on of 
human rights at the Conference, 


43. Calls on the Government of the People's Republic of China 
to permit the attendance of women from Taiwan and Tibet and 
from lesbian and prostitute groups at the NGO Forum and to 
devise a way to enable such representatives to be c.osely 
associated with the Conference itself, 


44. Calls on the Commission and Council to cossider 
supporting a move of both the official and NGO conferences to a 
proposed venue in Australia if China fails to respond to the 
requests, 


45. Instructs its President to forward this resolution to the 
Commission and Council, the governments and parliameats of 
the Member States, the Secretary-General of the United Nations 
and the Secretary-General of the Conference. 


AUSTRALIA. VICTORIA. Equal Opportunity Act 1995 (Act 
No. 42 of 1995) 14 June 1995. (Acts of the Victorian 
Parliament, 1995, pp. 817-928.) 


Part 1. Preliminary 

] Purposes 

The purposes of this Act are — 

(a) to re-enact and extend the law relating to equal oppo-tunity 
and discrimination; 

(b) to remove compulsory retirement provisions from Acts, 

(c) to repeal the Equal Opportunity Act 1984 and make 
consequential amendments to other Acts. 

2. Commencement 


(1) Part 1 comes into operation on the day on which this Act 
receives the Royal Assent. 


(2) Section 225 comes into operation on the first anniversary of 
the day on which section 29 comes into operation. 


(3) Subject to sub-section (4), the remaining provisions of this 
Act come into operation on a day or days to be proclaimed. 


(4) If a provision referred to in sub-section (3) does not come 
into operation within a period of 12 months beginning on, and 
including, the day on which this Act receives the Royal Assent, 
it comes into operation on the first day after the end of that 
period. 


3. Objectives 
The objectives of this Act are ~ 


(a) to promote recognition and acceptance of everyone's right to 
equality of opportunity, 

(b) to eliminate, as far as possible, discrimination against 
people by prohibiting discrimination on the basis of various 
attributes, 


(c) toeliminate, as far as possible, sexual harassment, 
(d) to provide redress for people who have been discriminated 
against or sexually harassed. 


(e) a caravan or caravan site, 

() amobile home or mobile home site; 

(g) a camping site, 

"appointed member of the Commission" means a member of 
the Commission other than the Chief Conciliator, 


"attribute" means an attribute in section 6; 


"carer" means a person on whom another person is wholly or 
substantially dependent for ongoing care and attention, other 
than a person who provides that care and attention wholly or 
substantially on a commercial basis; 

"Chief Conciliator" means the Chief Conciliator of the 
Commission; 

"child" means a person under the age of 18 years; 

"club," except in section 78, means a social, recreational, 


sporting or community service club, or a commumity service 


ion - 


(a) that occupies any Crown land; or 
(b) that directly or indirectly receives any financial assistance 
from the State or a municipal council; 


"Commission" means the Equal Opportunity Commission 
continued in existence by section 160; 


"complainant" means a person who lodges a complamt or on 
whose behalf a complaint is lodged; 


"complaint" means a complaint lodged under section 105; 


"de facto spouse" means a person who is living with a person 
of the opposite sex as if they were married although they are not; 


"Deputy President" means a Deputy President of the Tribunal; 
"detriment" includes humiliation and denigration; 
"discrimination" has the meaning given in Part 2; 


"educational authority" means the person or body 
administering an educational institution; 


"educational institution" means a school, college, university or 
other institution at which education or training is provided; 


"employee" includes — 
(a) a person employed under a contract of service, whether or 


not under an employment agreement within the meaning of 
the Employee Relations Act 1992; 


(b) & person employed under the Public Sector Management 
Act 1992 or appointed to a statutory office, 


(c) &person employed under a contract for services, 

(d & person who is engaged to perform amy work the 
remuneration for which is based wholly or partly on 
commission — 

but does not include an unpaid worker or volunteer; 

"employer" includes — 

(a) a person who employs another person under a contract of 
service, whether or not under an employment agreement 
within the meaning of the Employee Relations Act 1992, 

(b) a person who employs another person under a contract for 
Services, 

(c) a person who engages another person to perform any work 
the remuneration for which is based wholly or partly on 
commission — 

but does not include a person who employs another person on an 

unpaid or voluntary basis, 

"employment" includes — 

(a) employment under a contract of service, whether or not 
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under an employment agreement within the meaning of the 
Employee Relations Act 1992; 

(b employment under the Public Sector Management Act 
1992 or under a statutory appointment, 

(c) employment under a contract for services, 

(d) work that is remunerated wholly or partly on commission — 


but does not include work on a voluntary or unpaid basis, 
"employment agent" means a person who carries on a business 
of providing services for the purpose of finding employment for 
people seeking to be employed or procuring employees for 
people seeking to employ them, or both; 


"enactment" means a rule, regulation, by-law, local law, order, 
Order in Council, proclamation or other instrument of a 
legislative character, 


"expedited complaint" means a complaint that has been 
expedited under section 119 or 121; 


"firm" has the same meaning as in the Partnership Act 1958, 


"guide dog" means a dog that is trained to assist a person who 
has a visual, hearing or mobility impairment; 


"home," im relation to a person, means a private residence of 
that person; 


"jmpairment" means — 


(a) total or partial loss of a bodily function; 

(b) the presence in the body of organisms that may cause 
diseasz; 

(c) total or partial loss of a part of the body, 

(d) malfunction of a part of the body, including — 


(1) a mental or psychological disease or disorder, 

(ii) a condition or disorder that results in a person learning 
more slowly than people who do not have that condition or 
disorder, 


+ 


(e malformation or disfigurement of a part of the body, 
"industrial activity" means — 


(a) being or not being a member of, or joining, not joining or 
refusing to join, an industrial organisation; 

(b) participating in, not participating in or refusing to 
aai m sleet aci Ay ed or Onei ty An 
industrial organisation; 


"industrial organisation" means — 


(a) an organisation of employees, 

(b) an organisation of employers, 

(c) any other organisation established for the purposes of 
people who carry on a particular industry, trade, profession, 
business or employment; 
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"lawful sexual activity" means engaging in, not engaging in or 
refusing to engage in a lawful sexual activity, 


"lawyer" means a barrister and solicitor of the Supreme Court, 


"marital status" means a person's status of being — 


(c) ade facto spouse, 

(d) married but living separately and apart from his or her 
spouse, 

(e) divorced; 

( widowed, 


"member," in relation to the Tribunal, includes the P-esident 
and Deputy Presidents; 


"occupational qualification" means an authorisaticn or 
qualification that is needed for, or facilitates — 


(a) the practice of a profession; 
(b) the carrying on of a trade or business, 
(c) the engaging in of any other occupation or employmert, 


"parent" includes — 


(a) step-parent, 
(b) adoptive parent; 
(c) foster parent; 
(d) guardian; 


"party," in relation to a complaint or proceedings be“ore the 
Tribunal, means the complainant, the respondent, any thirc. party 
joined by the Tribunal and any person granted lesve to 
intervene; 

"person" includes an unincorporated association ard, in 
relation to a natural person, means a person of any age, 


"physical features" means a person's height, weight, size or 
other bodily characteristics; 


"political belief or activity" means — 


(a) holding or not holding a lawful political belief or view, 

(b) engaging in, not engaging in or refusing to engage in a 
lawful political activity, 

"President" means the President of the Tribunal; 

"proceedings," in relation to the Tribunal, mears all 

proceedings before the Tribunal in relation to a comolaint, 

including applications for interim orders and applications under 

sections 109, 121 and 124; 


"qualifying body" means a person or body that is empcwered 
to confer, renew or extend an occupational qualification; 


"race" includes — 


(a) colour, 

(b) descent or ancestry, 

(c) nationality or national origin; 

(d) ethnicity or ethnic origin; 

(e) if 2 or more distinct races are collectively referred to as a 
Trace ~- 


(i) each of those distinct races, 
(i) that collective race; 


"Registrar" means the Registrar of the Tribunal; 
"relative," in relation to a person, means — 


(a) a spouse or de facto spouse of that person; 

(b) a parent or grandparent of that person or of a spouse or de 
facto spouse of that person; 

(c) a child (whether or not under the age of 18 years) or 
grandchild of that person or of a spouse or de facto spouse 
of that person; 

(d) a brother or sister of that person or of a spouse or de facto 
spouse of that person; 

(e) a child (whether or not under the age of 18 years) of a 
brother or sister of that person or of a brother or sister of a 
spouse or de facto spouse of that person; 

() a child (whether or not under the age of 18 years) of a 
brother or sister of a parent of that person or of a brother or 
sister of a parent of a spouse or de facto spouse of that 
person; 


"religious belief or activity" means — 


(a) holdmg or not holding a lawful religious belief or view, 
(b) engaging in, not engaging in or refusing to engage in a 
lawful religious activity, 


"respondent" means a person about whom a complaint bas 
been lodged under section 105; 


"services" includes, without limiting the generality of the word 


(a) access to and use of any place that members of the public 
are permitted to enter; 

(b) banking services, the provision of loans or finance, 

(c) provision of entertainment, recreation or refreshment, 

(d) services connected with transportation or travel; 

(e) services of any profession, trade or business, including 

those of an employment agent; 

() services provided by a government department, public 
authority, State owned enterprise or municipal council — 


but does not include education or training in an educational 


"State owned enterprise" has the same meaning as in the 
State Owned Enterprises Act 1992; 


"terms" includes conditions, 


"Tribunal" means the Anti-Discrimmation Tribunal 
established by section 180. 


5. Act binds the Crown 


This Act binds the Crown in right of Victoria and, so far as the 
legislative power of the Parliament permits, the Crown in all its 


Part 2. What is Prohibited Discrimination? 
6. Attributes 


The following are the attributes on the basis of which 
discrimination is prohibited in the areas of activity set out in 
Part 3 — 


(c) industrial activity, 

(d) lawful sexual activity, 

(e) marital status; 

(f physical features, 

(g) political belief or activity; 
(h) pregnancy, 


race, 
() religious belief or activity; 
(kh) sex, 
(Ü status as a parent or carer; 
(m) personal association (whether as a relative or otherwise) 
with a person who is identified by reference to any of the 
above attributes. 


7. Meaning of discrimination 


(1) Discrimination means direct or indirect discrimination on 
the basis of an attribute. 


(2) Discrimination on the basis of an attribute includes 
discrimination on the basis — 


(a) that a person has that attribute or had it at any time, 
whether or not he or she had it at the time of the 

(b) ofa characteristic that a person with that attribute generally 
has, 

(c) of a characteristic that is generally imputed to a person with 
that attribute, 

(d) that a person is presumed to have that attribute or to have 
had it at any time. 


8. Direct discrimination 


(1) Direct discrimination occurs if a person treats, or proposes 
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to treat, someone with an attribute less favourably than the 
person treats or would treat someone without that attribute, or 
with a different attribute, in the same or similar circumstances. 


(2) In determining whether a person directly discriminates it is 
irrelevant — 


(a) whether or not that person is aware of the discrimination or 
considers the treatment less favourable; 

(b) whether or not the attribute 1s the only or dominant reason 
for the treatment, as long as it is a substantial reason. 


9. Indirect discrimination 


(1) Indirect discrimination occurs if a person imposes, or 
proposes to impose, a requirement, condition or practice — 


(a) that someone with an attribute does not or cannot comply 
with; and 

(b) that a higher proportion of people without that attribute, or 
with & different attribute, do or can comply with; and 

(c) that is not reasonable. 


(2) Whether a requirement, condition or practice is reasonable 
depends on all the relevant circumstances of the case, including 


(a) the consequences of failing to comply with the requirement, 
condition or practice, 

(b) the cost of alternative requirements, conditions or practices; 

(c) the financial circumstances of the person imposing, or 
proposing to impose, the requirement, condition or practice. 

(3) In determining whether a person indirectly discriminates it 

is irrelevant whether or not that person is aware of the 


10. Motive is irrelevant to discrimination 


— In determining whether or not a person discriminates, the 


person's motive is irrelevant. 
11. Discrimination by acting with others and by not acting 
It is irrelevant whether discrimination occurs by a person — 


(a) acting along or in association with any other person; 
(b) doing an act or omitting to do an act. 


12. Exceptions and exemptions 

This Act dees not prohibit discrimination if an exception in Part 
3 (whether or not in the same Division as the provision 
prohibiting the discrimination) or Part 4 or an exemption under 
Part 4 applies. 

Part 3. When is Discrimination Prohibited? 


Division 1. Discrimination in employment 
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13. Discrimination against job applicants 
An employer must not discriminate against a person — 


(a) in determining who should be offered employment, 

(b) im the terms on which employment is offered to the person; 

(c) by refusing or deliberately omitting to offer employment to 
the person; 

(d) by denying the person access to a guidance program, an 
apprenticeship training program or other occupational 
training or retraining program. 


14. Discrimination against employees 
An employer must not discriminate against an employee — 


(a) by denying or limiting access by the employee to 
opportunities for promotion, transfer or training [or] to any 
other benefits connected with the employment, 

(b) ee EET, 

her employment, 


(c) by denying the employee access to a guidance program, an 
apprenticeship training program or other occupational 
training or retraining program; 

(d) by subjecting the employee to any other detriment. 


15. Discrimination against contract workers 
(1) A principal must not discriminate agamst a contract wor- 


(a) in the terms on which the principal allows the contract 
worker to work, 

(b) by not allowing the contract worker to work or continue to 
work, 


(c) by denying or limiting access by the contract worker to any 
benefit connected with the work; 
(d) by subjecting the contract worker to any other detriment. 


(2) Sub-section (1) does not apply to anything done or cmitted 
to be done by a principal m relation to a contract worker that 
would not contravene this Act if done or omitted to be done by 
the employer of that contract worker. 


(3) In this section — 

"contract worker" means a person who does work for a 

principal under a contract between the person's employer and the 
incinal: 


*principal" means a person who contracts with another person 
for work to be done by employees of the other person. 


16. Exception — domestic or personal services 


An employer may discriminate in determming who shculd be 
offered employment in relation to the provision of domestic or 
personal services in, or in relation to, his or her home 


17. Exception — genuine occupational requirements 


(1) An employer may limit the offering of employment to 
people of one sex if it is a genuine occupational requirement of 
the employment that the employees be people of that sex. 


(2) Without limiting the generality of sub-section (1), it is a 
genuine occupational requirement to be a person of a particular 
sex in relation to employment if -- 


(a) the employment can be performed only by a person having 
particular physical characteristics (other than strength or 
stamina) that are possessed only by people of that sex, or 

(b) the employment needs to be performed by a person of that 
sex to preserve decency or privacy because it involves the 
fitting of clothing for people of that sex; or 

(c) the employment includes the conduct of searches of the 
clothing or bodies of people of that sex; or 

(d) the employee will be required to enter a lavatory ordinarily 
used by people of that sex while it is in use by people of 
that sex; or 

(e) the employee will be required to enter areas ordinarily used 
only by people of that sex while those people arc in a state 
of undress. 


(3) An employer may limit the offering of employment — 


(a) to people of a particular age, sex or race; 
(b) to people with or without a particular impairment — 


in relation to a dramatic or an artistic performance, 
entertainment, photographic or modelling work or any other 


employment, if it is necessary to do so for reasons of authenticity 
or credibility. 


(4) An employer may discriminate on the basis of physical 
features in the offering of employment im relation to a dramatic 
or an artistic performance, photographic or modelling work or 
any similar employment. 


18. Exception — political employment 


An employer may discriminate on the basis of political belief or 
activity in the offermg of employment to another person as a 
ministerial adviser, member of staff of a political party, member 
of the electorate staff of any person or any similar employment. 


19. Exception — welfare services 


An employer may limit the offering of employment to people 
with a particular attribute in relation to the provision of services 
for the promotion of the welfare or advancement of people with 
the same attribute, if those services can be provided most 
effectively by people with that attribute. 


20. Exception — family employment 


(1) An employer may limit the offermg of employment, in a 
business carried on by him or her, to people who are his or her 


4! 


relatives. 


(2) For the purposes of this section a person who holds a 
controlling interest in a body corporate 1s to be taken to be — 


(a) carrying on the business; and 
(b) the employer of the employees —- 


of the body corporate. 
21. Exception — small business 


(1) An employer may discriminate in determining who should 
be offered employment if the employer employs no more than 
the equivalent of 5 people on a full-time basis (including the 
people to whom employment is offered). 


(2) In ascertaining the number of people employed for the 
purposes of sub-section (1), the following people are not 
included — 


(a) relatives of the employer, and 
(b) people employed to provide domestic or personal services 
in, or in relation to, the employer's home. 


(3) For the purposes of this section — 


(à) & person who holds a controlling interest im a body 
corporate is to be taken to be the employer of the 
employees of the body corporate; 

(b) a body corporate is to be taken to be the employer of the 
employees of any of its related bodies corporate (within the 
meaning of section 9 of the Corporations Law), 

(c) “full-time basis” means a minimum of 30 hours a week. 


22. Exception — special services or facilities 


(1) An employer may discrimmate against another person on 
the basis of impairment in any of the areas specified in section 
13 or 14 if— 


(a) in order to perform the gemune and reasonable 
requirements of the employment -- 


(i) the other person requires or would require special services 
or facilities, and 

(ii) it is not reasonable in the circumstances for those special 
services or facilities to be provided; or 


(b) the other person cannot or could not adequately perform the 
genuine and reasonable requirements of the employment 
even after the provision of special services or facilities. 


(2) In determining whether or not a person can or could 
adequately perform the requirements of the employment, all 
relevant factors and circumstances must be considered, 
including — 
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(a) the person's training, qualifications and experience; 
(b) the person's current performance in the employment, if 
applicable. 


23. Exception — reasonable terms of employment 


An employer may set reasonable terms or requirements of 
employment, or make reasonable variations to those terms or 


requirements, to take into account — 
(a) the reasonable and genuine requirements of the 


employment, 

(b) any special limitations that a person's impairment or 
physical features imposes on his or her capacity to 
undertake the employment, 

(c) any special services or facilities that are required to enable 
him or her to undertake the employment or to facilitate the 
conduct of the employment. 


24. Exception — standards of dress and behaviour 


An employer may set and enforce standards of dress, appearance 
and behaviour for employees that are reasonable having regard 
to the nature and circumstances of the employment. 


25. Exception — care of children 


(1) Nothing in section 13 or 14 applies to discrimination by an 
employer against an employee or prospective employee if — 


(a) the employment involves the care, instruction or 
supervision of children; and 

(6) the employer genuinely believes that the discrimination is 
necessary to protect the physical, psychological or 
emotional well-being of the children; and 

(c) having regard to all the relevant circumstances, including, 
if applicable, the conduct of the employee or prospective 
employee, the employer has a rational basis for that belief. 


(2) Sub-section (1) does not apply to employment by a post- 
education provider (within the meaning of the 

Tertiary Education Act 1993) or a TAFE college. 

26. Exception — compulsory retirement of judicial officers 


Nothing in this Division applies to the compulsory retirement on 
the basis of age of, or the failure to appoint a person on the basis 
of age as — 


(a) ajudge of the Supreme Court or the County Court; or 
(b) a magistrate or bail justice. 


27. Exception — youth wages 


An employer may pay an employee who is under the age of 21 
years according to the employee's age. 
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28. Exemption — single sex accommodation 


The Tribunal, by granting an exemption under section 83, may 
authorise an employer to limit the offering of employment to 
people of one sex if they will be required to live in communal 
. accommodation provided by the employer that is not suitable for 
occupation by people of both sexes. 


29. 1 year exception — compulsory retirement 
An employer — 
(a) may set an age for the compulsory retirement of an 


oyee; 
(b) may retire an employee or require an employee to retre at a 
particular age. 


Division 2. Discrimination in employment-related areas 
30. Discrimination in establishing firms 
A person who intends to establish a firm comprising 5 ar more 


partners must not discriminate against another person in the 
terms on which the other person is invited to become a pactner. 


31. Discrimination by firms 
(1) This section applies to firms comprising 5 or more pertners 


(2) A firm to which this section applies must not discriminate 

against a person — 

(a) 1n deciding who should be invited to become a partner, 

(b) in the terms on which the person is invited to become a 
partner. 


(3) A firn to which this section applies must not discr-minate 
against a partner of that firm — 


(a) by denying or limiting access by the partner to any benefit 
arising from partnership in the firm; 

(b) by expelling the partner from the firm, 

(c) by subjecting the partner to any other detriment. 


32 Exception — special services or facilities 


(1) A finn, or a person intending to establish a firm, may 
discriminate against a person seeking admission to the farm as a 


partner or against a partner in the firm on the tasis of 

impairment if — 

(a) in order to perform the genuine and reasonable 
requirements of partnership in the firm — 

(i) the person or partner requires or would require special 
services or facilities; and 


(ii) it is not reasonable in the circumstances for those special 
services or facilities to be provided; or 


(b) the person or partner cannot or could not adequately 
perform the genuine and reasonable requirements of 
partnership in the firm even after the provision of special 
services or facilities. 


(2) In determining whether or not a person can or could 


adequately perform the requirements of partnership, all relevant 
factors and circumstances must be considered, including — 


(a) the person's training, qualifications and experience; 
(b) the person's current performance as a partner, if applicable. 


33. Exception — reasonable terms of partnership 


A firm, or a person intending to establish a firm, may set 
reasonable terms or requirements of partnership, or make 
reasonable variations to those terms or requirements, to take into 
account — 


(a) the reasonable and genuine requirements of partnership in 
the firm; 

(b) any special limitations that a person's impairment or 
physical features imposes on his or her capacity to 
undertake the obligations of partnership in the firm; 

(c) any special services or facilities that are required to enable 
him or her to undertake those obligations or to facilitate the 
performance of those obligations. 


34. Discrimination by industrial organisations 


(1) An industrial organisation, or a member of the committee 
of management or other governing body of an industrial 
organisation, must not discriminate against a person — 


(a) in deciding who may join the organisation; 

(b) by refusing or failing to accept the person's application for 
membership, 

(c) in the terms on which it admits the person to membership. 


(2) An industrial organisation, or a member of the committee 


of management or other governing body of an industrial 
organisation, must not discriminate against a member of the 


dian 


(a) by denying or limiting access to any benefit arising from 


membership, 
(b) by depriving the member of membership, 


(c) by varying the terms of membership, 

(d) by subjecting the member to any other detriment. 

35. Discrimination by qualifying bodies 

(1) A qualifying body must not discriminate against a person — 


(a) by refusing or failing to confer, renew or extend an 


(b) in the terms on which it confers, renews or extends an 

(c) by varying the terms on which an occupational qualification 
is held; 

(d) by revoking or withdrawing an occupational qualification; 

(e) by subjecting the person to any other detriment. 


(2) A reference to a qualifying body in this section includes a 
reference to each member of the qualifying body. 


36. Exception — reasonable terms of qualification 


A qualifying body may set reasonable terms in relation to an 
occupational qualification, or make reasonable variations to 
those terms, to take into account. any special limitations that a 
person's impairment or physical features imposes on his or her 
capacity to practise the profession, carry on the trade or business 
or engage in the occupation or employment to which the 
qualification relates. 

Division 3. Discrimination in education 

37. Discrimination by educational authorities 


(1) An educational authority must not discriminate against a 
person — 


(a) in deciding who should be admitted as a student, 

(b) by refusing, or failing to accept, the person's application for 
admission as a student, 

(c) inthe terms on which the authority admits the person as a 
student. 


(2) An educational authority must not discriminate against a 
student — 


(a) by denying or limiting access to any benefit provided by the 
authority, 

(b) by expelling the student, 

(c) by subjecting the student to any other detriment. 


38. Exception ~ educational institutions for particular 
groups 

An educational authority that operates an educational institution 
or program wholly or mainly for students of a particular sex, 


race, religious belief, age or age group; or students with a 
general or particular impairment may exclude — 


(a) people who are not of the particular sex, race, religious 
belief, age or age group; or 

(b) people who do not have a general, or the particular, 
deus i 

from that institution or program. 

39. Exception — special services or facilities 


An educational authority may discriminate against a person on 
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the basis of impairment if — 


(a) in order to participate or contmue to participate m, or to 
derive or continue to derive substantial benefit from, the 
educational program of the authority — 


(i) the person requires or would require special services or 
(ii) it is not reasonable in the circumstances for those special 
services or facilities to be provided; or 


(b) the person could not participate or continue to participate 
in, or derive or continue to derive substantial benefit from, 
the educational program even after the provision of special 
services or facilities 


40. Exception — standards of dress and behaviour 


(1) An educational authority may set and enforce reasonable 
standards of dress, appearance and behaviour for students. 


(2) In relation to a school, without limiting the generality of 
what constitutes a reasonable standard of dress, appearance or 
behaviour, & standard must be taken to be reasonable if the 
account the views of the school community in setting the 
standard. 


4L Exception — age-based admission schemes and age 
quotas 


An educational authority may select students for an educational 
program on the basis of an admission scheme — 


(a) that has a minimum qualifying age; or 
(b) that imposes quotas in relation to students of different ages 
Or age groups. 


Division 4. Discrimination in the provision of goods and 
services and disposal of land 


42. Discrimination in the provision of goods and services 
(1) A person must not discriminate against another person — 


(a) by refusing to provide goods or services to the other person; 

(b) in the terms on which goods or services are provided to the 
other person; 

(c) by subjecting the other person to any other detriment in 
connection with the provision of goods or services to him or 
her. 


(2) Sub-section (1) applies whether or not the goods or services 
are provided for payment. 


43. Exception — insurance 


(1) An insurer may discriminate against another person by 
refusing to provide an insurance policy to the other person, or in 
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the terms on which an insurance policy is provided, if — 


(a) the discrimination is permitted under thz Sex 
Discrimination Act 1984 or the Disability Discrimination 
Act 1992 of the Commonwealth; or 

(6) the discrimination is based on — 


(1) actuarial or statistical data on which it is reasonable for the 
insurer to rely, or 

(ü) if there is no such data, on other data on which it is 
reasonable to rely — 


and is reasonable having regard to that data and amy other 
relevant factors, or 


(c) if neither of the above paragraphs applies. the 
discrimination is reasonable having regard to any -elevant 
factors. 


(2) In this section — 


"insurance policy" includes an annuity, a life assurance policy, 
an accident insurance policy and an illness insurance policy, 
"insurer" means a person who is in the business of psoziding 
insurance policies. 


44. Exception — credit previders 


(1) A credit provider may discriminate against an appli-ent for 
credit on the basis of age by refusing to provide credit, oz on the 
terms on which credit is provided, if the criteria for rectsal or 
the terms imposed — 


(a) are based on — 


(i) actuarial or statistical data on which it is reasonable for the 
credit provider to rely, or 

(ii) if there is no such data, on other data on which it is 
reasonable to rely, and 


(b) are reasonable having regard to that data and ary other 
relevant factors. 


(2) in this section "credit provider" means a persom who 
provides credit in the course of a business carried on by that 
person. 


45. Exception — supervision of children 


A person may require, as a term of providing goods or services 
to a child, that the child be accompanied or supervised by an 
adult if there is a reasonable risk that, if unaccompenied or 
unsupervised, the child may — 


(a) cause a disruption; 
(b) endanger himself or herself or any other person. 


46. Exception — special manner of providing a service 


A person may refuse to provide a service, or set reasonable 
terms for the provision of a service, to another person if the 
service would be required to be provided in a special manner 
because of the other person's impairment or physical features 
and — 


(a) the person cannot reasonably provide the service in that 
manner, or 

(b) the person can only reasonably provide the service in that 
manner or more onerous terms than the person could 
reasonably provide the service to a person without that 
impairment or those physical features. 


47. Discrimination in the disposal of land 
(1) A person must not discriminate against another person — 


(a) by refusing to dispose of any land to the other person; 
(b) 1n the terms on which any land is offered to the other 
person. 


(2) Sub-section (1) does not apply to the disposal or offering of 
a leasehold interest in land for the purpose of accommodation. 


(3) The provisions of this section apply despite anything to the 
contrary — 


(a) inany Act, other than this Act; 

(b) in any document affecting or relating to the land; 

(c) if section 97 of the Transfer of Land Act 1958 or the 
Subdivision Act 1988 applies to the land, in any document 
created by or in relation to a service company or body 
corporate referred to or established under either of those 
Acts in relation to the land. 

(4) A person is not personally liabie for breach of any covenant 

or obligation contamed m any document referred to in sub- 


section (3) if the person would have contravened this section if 
the person had complied with the covenant or obligation. 


48. Exception — dispesal by will or gift 


A person may discriminate against another person in the 
disposal of land by will or as a gift. 


Division 5. Discrimination in accommodation 
49. Discrimination in offering to provide accommodation 
A person must not discriminate against another person ~- 


(a) by refusing, or failing to accept, the other person's 
application for accommodation; 


(b) in the way in which the other person's application for 
accommodation is processed; 

(c) in the terms on which accommodation is offered to the 
other person. 


50. Discrimination in providing accommodation 
A person must not discriminate against another person -—- 


(a) by varying the terms on which the accommodation is 
provided to the other person; 

(b) by denying or limiting access by the other person to any 

(c) by evicting the other person from the accommodation, 

(d) by refusing to extend or renew the provision of 
accommodation to the other person; 

(€ in the terms on which the provision of accommodation to 
the other person is extended or renewed; 

() by subjecting the other person to any other detriment in 
connection with the provision of accommodation to that 
person. 


51. Discrimination by refusing to allow alterations 


(1) A person who has provided accommodation to another 
person with an impairment must allow the other person to make 
reasonable alterations to that accommodation to meet his or her 


special needs if — 


(a) the alterations are at the expense of the other person; and 

(b) the alterations do not require any alterations to the 
premises of another occupier, and 

(c) the action required to restore the accommodation to the 
condition it was in before the alterations is reasonably 
practicable in the circumstances, and 

(d) the other person agrees to restore the accommodation to its 
previous condition before leaving it and it is reasonably 
likely that he or she will do so. 


(2) This section is in addition to, and does not affect or take 
away from, any requirements imposed by or under the Building 
Act 1993. 


52. Discrimination by refusing to allow guide dogs 


(1) A person must not refuse to provide accommodation to a 
person with a visual, hearing or mobility impairment because 
that person has a guide dog. 

(2) A person must not require, as a term of providing 
accommodation to a person with a visual, hearing or mobility 
impairment who has a guide dog — 


(a) that the dog be kept elsewhere, 
(b) that the person pay an extra charge because of the dog. 


(3) This section does not affect the liability of the person with 
the guide dog for any damage caused by the dog. 
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S3. Exception — accommodation unsuitable for children 


A person may refuse to provide accommodation to a child or a 
person with a child if the premises, because of their design or 
location, are unsuitable or inappropriate for occupation by a 
child. 


54. Exception — shared accommodation 


A person may discriminate in deciding who is to occupy 
residential accommodation — 


(a) in which the person or a relative of the person lives and 
intends to continue to live; and 

(b) that is for no more than 6 people in addition to the people 
referred to in paragraph (a). 


55. Exception — welfare measures 


A person may refuse to provide accommodation to another 
person in a hostel or similar institution established wholly or 
mainly for the welfare of persons of a particular sex, age, race or 
religious belief if the other person 1s not of that sex, age, race or 
religious belief. 


56. Exception — accommodation for students 


An educational authority that operates an educational institution 
wholly or mainly for students of a particular sex, race, religious 
belief, age or age group, or students with a general or particular 
impairment may provide accommodation wholly or mainly for — 


(a) students of that sex, race, religious belief, age or age group; 
or 
(b) students with a general, or the particular, impairment. 


57. Exception — accommodation for commercial sexual 
services 


A person may refuse to provide accommodation to another 
person if the other person intends to use the accommodation for, 
or in connection with, a lawful sexual activity on a commercial 
basis. 


58. Application ef this Division 


(1) The provisions of this Division apply despite anything to 
the contrary — 


(a) in any Act, other than this Act, 

(b) inany document affecting or relating to the land; 

(c) if the relevant accommodation is on land to which section 
97 of the Transfer of Land Act 1958 or the Subdivision 
Act 1988 applies, m any document created by or in relation 
to a service company or body corporate referred to or 
established under either of those Acts in relation to the 
Jand. 
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(2) A person is not personally liable for breach of any covenant 
or obligation contained in any document referred to in sub- 
section (1) if the person would have contravened a provision of 
this Division if the person had complied with the covenant or 
obligation. 


Division 6. Discrimination by clubs and club members 
59. Discrimination against applicants for membership 


A club, or a member of the committee of management or other 


governing body of a club, must not discriminate against a person 
who applies for membership of the club — 


(a) in determining the terms of a particular category or type of 
membership of the club; 

(b) in the arrangements made for deciding who shold be 
offered membership; 

(c) by refusing, or failing to accept, the person's application far 
membership; 


(d) in the way in which the person's application is processed; 
(e) im the terms on which the person is admitted as a member. 


60. Discrimination against club members 


A club, or a member of the committee of management or other 
governing body of a club, must not discriminate against a 
member of the club ~ 


(a) by refusing, or failing to accept, the member's application 
for a different category or type of membership, 

(b) by denying or limiting access to any benefit provided by the 
club, 

(c) by varying the terms of membership; 

(d) by depriving the member of membership; 

(e) by subjecting the member to any other detriment. 


61. Exception — clubs for disadvantaged people or minority 
cultures 


A club, or a member of the committee of management or other 
governing body of a club, may exclude from membership a 
person who is not a member of the group of people vath an 
attribute for whom the club was established if the club operates 


principally — 


(a) to prevent or reduce disadvantage suffered by people of that 


group, or 
(b) to preserve a minority culture. 


62. Exception — clnbs end bencfits for particular age g-onps 


(1) A club, or a member of the committee of management or 
other governing body of a club, may exclude a persor. from 
membership if — 


(a) the club exists principally to provide benefits for peaple of 
a particular age group; and 
(b) the person is not in that age group. 


(2) A club, or a member of the committee of management or 
other governing body of a club, may restrict a benefit to 
members who are members of a particular age group, if it is 
reasonable to do so in the circumstances. 


63. Exception — separate access to benefits for men and 


women 
A club, or a member of the committee of management or other 


governing body of a club, may limit a member's access to a 
benefit on the basis of the member's sex if — 


(a) itis not practicable for men and women to enjoy the benefit 
at the same time; and 

(b) either — 

(i) access to the same or an equivalent benefit is provided for 
men and women separately, or 


(ii) men and women are cach entitled to a reasonably 
equivalent opportunity to enjoy the benefit. 


Division 7. Discrimination in sport 
64. Definitions 
In this Division — 


"competitive sporting activity" includes any exhibition or 
demonstration of a sport, but does not include — 


(a) the coaching of people engaged in a sporting activity, 

(b) the umpiring or refereeing of a sporting activity, 

(c) the administration of a sporting activity, 

(d) the non-competitive practice of a sport, 

"participating in a sporting activity" includes — 

(a) coaching people involved in a sporting activity; 

(b) umpiring or refereeing a sporting activity, 

(c) participating in the administration of a sporting activity, 

"sport" and "sporting activity" include game and pastime. 

65. Discrimination in sport 

A person must not discriminate against another person — 

(a) by refusing or failing to select the other person in a sporting 
team, 


(b) by excluding the other person from participating in a 
sporting activity. 

66. Exception — competitive sporting activities 

(1) A person may exclude people of one sex from participating 

in a competitive sporting activity in which the strength, stamina 

or physique of competitors 1s relevant. 


(2) A person may restrict participation in a competitive 
sporting activity — 

(a) to people who can effectively compete; 

(b) to people of a specified age or age group; 

(c) to people with a general or particular impairment. 


(3) Sub-section (1) does not apply to a sporting activity for 
children under the age of 12 years. 


Division 8. Discrimination in local government 
67. Discrimination by councillors 


A councillor of a municipal council must not discriminate 

against — 

(a) another councillor of that council; 

(b a member of a committee of that council who is not a 
councillor of that council — 

in the performance of his or her public functions. 


68. Exception — political belief or activity 


Section 67 does not apply to discrimination on the basis of 
political belief or activity. 


Part 4. General Exceptions to and Exemptions from the 
Prohibition of Discrimination 


69. Things done with statutory authority 


(1) A person may discriminate if the discrimination is 
necessary to comply with, or is authorised by, a provision of — 


(a) an Act, other than this Act; 

(b) an enactment, other than an enactment under this Act 

(2) For the purpose of sub-section (1), it is not necessary that 
the provision refer to discrimination, as long as it authorises or 
necessitates the relevant conduct that would otherwise constitute 


(3) Section 47 (3) and 58 (1) prevail over this section to the 
extent of any inconsistency between them. 


70. Things done to comply with orders of courts and 
tribunals 


A person may discriminate if the discrimination is necessary to 
comply with — 


(a) an order of the Tribunal; 
(b) an order of any other tribunal or any court. 


71. Pensions 


Nothing in Part 3 affects discriminatory provisions relating to 
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pensions. 
72. Superannuation — existing fund conditions 


(1) A person may discriminate by retaining an existing 
superannuation fund condition in relation to a person who — 


(a) is a member of that fund at the commencement of this 


section; or 
(b) becomes a member of that fund within a period of 12 
months after the commencement of this section. 


(2) In this section “existing superannuation fund condition" 
means, in relation to a superannuation fund, a condition of the 
fund, or of membership of the fund, that is in operation at the 
commencement of this section. 


73. Superannuation — new fund conditions 


(1) A person may discriminate agamst another person on the 
basis of age by imposing conditions m relation to a 


superannuation fund if — 


(a) the discrimination occurs m the application of prescribed 
standards under the Superannuation Entities (Taxation) 
Act 1987 or Superannuation Industry (Supervision) Act 
1993 of the Commonwealth; or 

(b) the discrimination is required to comply with, obtain 
benefits, or avoid penalties under any other Commonwealth 
Act, or 

(c) the discrimination is based on — 


(i) actuarial or statistical data on which it is reasonable to rely, 
or 

(ii) if there is no such data, on other data on which it is 
reasonable to rely — 


and is reasonable having regard to that data and any other 
relevant factors, or 


(d) if none of the above paragraphs applies, the discrimination 
is reasonable having regard to any relevant factors. 


(2) A person may discriminate against another person — 


(a) on the basis of sex or marital status, by imposing conditions 
in relation to a superannuation fund if the discrimination is 
permitted under the Sex Discrimination Act 1984 of the 
Commonwealth; 

(b) on the basis of impairment, by imposing conditions in 
relation to a superannuation fund if the discrimination is 
permitted under the Disability Discrimination Act 1992 of 
the Commonwealth. 


74. Ckarities 


(1) Nothing in Part 3 (including sections 47 and 58) — 
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(a) affects a provision of a deed, will or other instrumen: that 
confers charitable benefits, or enables charitable ben=fits to 
be conferred; 

(b) prohibits anything that is done in order to give effect to 
such a provision. 


(2) This section applies to an instrument made before, on or 
after the commencement of this section. 


(3) In this section "charitable benefits" means benefits 
exclusively charitable according to Victorian law. 


75. Religions bodies 
(1) Nothing in Part 3 applies to — 


(a) the ordination or appointment of priests, ministers of 
religion or members of a religious order, 

(b) the training or education of people seeking ordinat.cn or 
appointment as priests, ministers of religion or memt-ers of 
a religious order, 

(c) the selection or appointment of people to perform furcrions 
in relation to, or otherwise participate in, any religious 
observance or practice. 


(2) Nothing in Part 3 applies to anything done by a. body 
established for religious purposes that — 


(a) conforms with the doctrines of the religion; or 
(b) is necessary to avoid injury to the religious sensitivities of 
people of the religion. 


(3) Without limiting the generality of its application, sub- 
section (2) includes anything done in relation to the emplo-r»ent 
of people in any educational institution under the direction, 
control or administration of a body established for rel gious 
purposes. 


76. Religions schools 


(1) This section applies to a person or body (other than a body 
established for religious purposes) that — 


(a) establishes an educational institution to be conducted in 
accordance with religious beliefs or principles; or 

(b) directs, controls or administers an educational insti uiion 
conducted in accordance with religious beliefs or 
principles. 


(2) Nothing in Part 3 applies to anything done by a persos or 
body to which this section applies in the course of establish ng, 
directing, controlling or administering the educational institu-ion 
(including the employment of people in the institution) that is in 
accordance with the relevant religious beliefs or principles. 


77. Religious beliefs or principles 


Nothing in Part 3 applies to discrimmation by a person aga-nst 
another person if the discrimination is necessary for the first 


person to comply with the person's genuine religious beliefs or 
principles. 


78. Privete cinbs 


(1) Nothing in Part 3 applies to the exclusion of people from a 
private club or from any part of the activities or premises of a 
private club. 


(2) In this section, "private club" means a social, recreational, 
sporting or community service club or a community service 
organisation, other than one that — 


(a) occupies any Crown land; or 
(b) directly or indirectly receives any financial assistance from 
the State or a municipal council. 


79. Legal incapacity and age of majority 


(1) Nothing in this Act is intended to affect the law in relation 
to the legal capacity or incapacity of any person or the age of 
majority. 


(2) A person may discriminate against another person who is 
subject to a legal incapacity that is relevant to the transaction or 
activity in which they are involved. 


80. Protection of health, safety and property 


(1) A person may discriminate against another person on the 
basis of impairment or physical features if the discrimination is 
reasonably necessary — 


(a) to protect the health or safety of any person (including the 
person discriminated against) or of the public generally, 

(6) to protect the property of any person (including the person 
discriminated against) or any public property. 


(2) A person may discriminate against another person on the 
basis of pregnancy if the discrimination is reasonably necessary 
to protect the health or safety of any person (including the 
person discriminated against). 


81. Age benefits and concessions 


A person may provide benefits, including concessions, to 
another person based on age. 


82. Welfare measures and special needs 


(1) Nothing in Part 3 applies to anything done in relation to the 
provision to people with a particular attribute of special 
services, benefits or facilities that are designed — 


(a) to meet the special needs of those people; or 

(b) to prevent or reduce a disadvantage suffered by those 
people in relation to their education, accommodation, 
training or welfare. 


A 


(2) Without limiting the generality of sub-section (1) — 


(a) a person may grant a woman any right, privilege or benefit 
in relation to pregnancy or childbirth; 

(b) a person may provide, or restrict the offering of, holiday 
tours to people of a particular age or age group. 


83. Exemptions by the Tribunal 


(1) The Tribunal, by notice published in the Government 
Gazette, may grant an exemption — 


(a) from any of the provisions of this Act m relation to — 


(i) a person or class of people; or 

(i) an activity or class of activities, or 

(b) in the circumstances referred to in section 28; or 

(c) from any of the provisions of this Act in any other 
circumstances specified by the Tribunal. 


(2) An exemption remains in force for the period, not 
exceeding 3 years, that is specified m the notice. 


(3) The Tribunal, by notice published m the Government 
Gazette 


(a) may renew an exemption from time to time for the period, 
not exceeding 3 years, specified in the notice; 

(b) may revoke an exemption with effect from the date 
specified in the notice, which must be a date not less than 3 
months after the date the notice is published. 


(4) If the Tribunal revokes an exemption granted on the 
application of a person it must notify that person in writing at 
least 3 months before the date the revocation is to come into 
effect. 


(5) For the purposes of granting, reviewing or revoking an 
exemption under this section — 


(a) the Tribunal is to be constituted by — 


(i) a panel constituted under section 182; or 
(ii) the President — 


as the President directs, 


(b) the procedure of the Tribunal is at the discretion of the 
person constituting or presiding over the Tribunal. 


84. Exemptions to allow compulsory retirement in the public 
sector 


(1) On the application of any Minister, the Minister, in writing, 
may grant an exemption from Part 3 to allow the 
retirement on the basis of age of any class of people employed — 


(a) under the Public Sector Management Act 1992; 
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(b) under the Teaching Service Act 1981, 

(c under the Police Regulation Act 1958; 

(d) by a public hospital within the meaning of the Health 
Services Act 1988. 


Part 5. Prohibition of Sexual Harassment 
85. What is sexual harassment? 


(1) For the purpose of this Act, a person sexually harasses 
another person if he or she — 


(a) makes an unwelcome sexual advance, or an unwelcome 
request for sexual favours, to the other person; or 

(b) engages in any other unwelcome conduct of a sexual nature 
in relation to the other person — 


in circumstances in which & reasonable person, having regard to 
all the circumstances, would have anticipated that the other 
person would be offended, humiliated or intimidated. 


(2) In sub-section (1) " conduct of a sexual nature" includes— 


(a) subjecting a person to any act of physical mtimacy, 

(b) making, orally or in writing, any remark or statement with 
sexual connotations to a person or about a person in his or 
ber presence; 

(c) making any gesture, action or comment of a sexual nature 
in a person's presence. 


86. Harassment by employers and employees 
(1) An employer must not sexually harass — 


(a) a person seeking employment with that employer, 
(b) anemployee of that employer. 


(2) An employee must not sexually harass — 


(a) another person employed by his or her employer, 
(b) his or her employer, 
(c) aperson seeking employment with his or her employer. 


(3) For the purposes of this section — 


(a) a municipal councillor is to be taken to be an employer of 
employees of that council; 

(b amember of the governing body (however called) of a body 
corporate or unincorporated association is to be taken to be 
an employer of employees of that body corporate or 

ed a 


87. Harassment in common workplaces 


(1) A person must not sexually harass another person at a place 
that is a workplace of both of them 


(2) For the purposes of this section it is irrelevant ~ 
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(a) whether each person is an employer, an employee or 
neither; and 
: (b) if they are employees, whether their employers ar» the 
same or different. 


(3) In this section "workplace" means any place wh»re a 
person attends for the purpose of carrying out any funciicns in 
relation to his or her employment, occupation, business, wede or 
profession and need not be a person's principal place of business 


or employment. 
88. Harassment by partners 
A partner in a firm must not sexually harass — 


(a) aperson seeking admission to that firm as a partner, 
(b) another partner in that firm. 


89. Harassment in industrial organisations 


(1) A member of an industrial organisation must not serually 
harass 


(a) a person seeking to become a member of that organisa-ion; 
(b) another member of that organisation; 
(c) anemployee of that organisation. 


(2) An employee of an industrial organisation mus. not 
sexually harass — 
(a) a person seeking to become a member of that organisa-ion; 
(b) amember of that organisation. 


90. Harassment by members of qualifying bodies 
(1) A member of a qualifying body must not sexually haraas — 


(a) a person seeking action in connection with an occupa-ional 
(b) another member of that qualifying body, 
(c) anemployee of that qualifying body. 


(2) An employee of a qualifying body must not sexually Harass 


(a) a person seeking action in connection with an occupacional 
(b amember of that qualifying body. 

(3) In this section “action in connection with an 
occupational qualification” means conferring, renewing, 
extending, revoking or withdrawing an occupational 
qualification. 

91. Harassment in educational institutions 


(1) An employee of an educational institution must not sezually 
harass 


(a) a person seeking admission to that institution as a student; 
(b) astudent at that institution. 


(2) A student at an educational mstitution must not sexually 
harass 


(a) another student at that institution; 

(b) an employee of that institution; 

(c) a member of the educational authority administering that 
(3) A member of an educational authority must not sexually 
harass — 


(a) a person seeking admission to the institution administered 
by the authority as a student; 
(b) a student at that institution. 


92. Harassment in the provision of goods and services 

(1) A person must not sexually harass another person in the 
course of providing, or offering to provide, goods or services to 
that other person. 

(2) A person must not sexually harass another person in the 
course of receiving or selecting goods or services provided by 
that other person. 


(3) This section applies whether or not the goods or services 
are provided or received for payment. 


93. Harassment in the provision of accommodation 

A person must not sexually harass another person in the course 
of providing, or offering to provide, accommodation to that other 
person. 

94. Harassment in clubs 


A member of a club, including a member of the committee of 
management or other governing body, must not sexually harass— 


(a) aperson seeking to became a member of the club, 

(b) another member of the club, 

(c) an employee of the club. 

95. Harassment in local government 

A councillor of a municipal council must not sexually harass — 

(a) another councillor of that council; 

(b) a member of a committee of that council who is not a 
councillor of that council. 


Part 6. Prohibition of other Conduct and Vicarious Liability 
for Discrimination 


Division 1. Victimisation 


96. Prohibition of victimisation 
A person must not victimise another person. 
97. What is victimisation? 


(1) A person victimises another person if the person subjects or 
threatens to subject the other person to any detriment because 
the other person, or a person associated with the other person — 


(a) has made a complaint against any person; 

(b) has brought any other proceedings under this Act against 
any person, 

(c) has given evidence or information, or produced a document, 
in connection with any proceedings under this Act; 

(d) has attended a preliminary conference under Part 7; 

(e) has otherwise done anything in accordance with this Act in 
relation to any person; 

() has alleged that any person has contravened a provision of 
Part 3, 5 or 6, unless the allegation 1s false and was not 
made in good faith; 

(g) has refused to do anything that would contravene a 
provision of Part 3, 5 or 6 — 


or because the person believes that the other person or the 
associate has done or intends to do any of those things. 


(2) It is sufficient for sub-section (1) (f) that the allegation 
states the act or omission that would constitute the contravention 
without actually stating that this Act, or a provision of this Act, 
has been contravened. 


(3) In determining whether a person victimises another person 

it is irrelevant — 

(a) whether or not a factor in sub-section (1) is the only or 
dominant reason for the treatment or threatened treatment 
as long as it is a substantial reason; 

(b) whether the person acts alone or in association with any 
other person. 


Division 2. Authorising or assisting discrimination 
98. Prohibition of authorising or assisting discriminati 


A person must not request, instruct, induce, encourage, authorise 
or assist another person to contravene a provision of Part 3, 5 or 
6. 


99. Liability of person who authorises or assists 


If, as a result of a person doing any of the things specified in 
section 98, the other person contravenes a provision of Part 3, 5 
or 6, both persons must be taken to have contravened the 
provision and a complaint about the contravention may be 
lodged against either or both of them. 


Appendix -- 620 - Australia — 755 


Division 3. Discriminatory requests for information 

100. Prohibition on requesting discriminatory information 
(1) A person must not request or require another person to 
supply information that could be used by the first person to form 
the basis of discrimination against the other person. 

(2) For the purpose of sub-section (1) it is irrelevant whether 


the request or requirement is made orally, in writing, in an 
application form or otherwise. 


101. Exception  — information required for non- 
p uds 


A person does not contravene section 100 if the information is 


reasonably requested or required for a purpose that does not or 
would not involve or lead to a contravention of this Act. 


Division 4. Vicarious Liability 


102. Vicarious liability of employers and principal 


If a person in the course of employment or while acting as an 
agent — 


(a) contravenes a provision of Part 3, 5 or 6; or 

(b) engages in any conduct that would, if engaged in by the 
person's employer or principal, contravene a provision of 
Part 3, 5 or 6 — 

both the person and the employer or principal must be taken to 

have contravened the provision, and a complaint about the 

contravention may be lodged against either or both of them. 


103. Exception to vicarious liability 

An employer or principal is not vicariously liable for a 
contravention of a provision of Part 3, 5 or 6 by an employee or 
agent if the employer or principal proves, on the balance of 


probabilities, that the employer or principal took reasonable 
precautions to prevent the employee or agent contravening the 
Act. 


»»» 


Part 10. Offences 

Division 1. Discriminatory advertising 

195. Offence of discriminatory advertising 
A person must not — 


(a) publish or display, or 
(b) authorise the publication or display of — 


an advertisement or other notice that indicates, or could be 
reasonably understood as indicating, that any person intends to 
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engage im any conduct that would contravene a provision of Part 
3, 5 ar 6. 


Penalty: 20 penalty units. 
196. Defence 


It is a defence to a charge under section 195 if the defeadant 
proves that the defendant took reasonable precautions and 
exercised due diligence to prevent the publication or display. 


197. Proceedings for the offence of discriminatory 
nA 


(1) Proceedings for an offence under section 195 mey be 
brought by the Commission. 


(2) For the purpose of those proceedings, the Commission may, 
by written notice, require any person to produce any documents 
specified in the notice to the Commission. 


(3) A person must not refuse, without reasonable excuse, to 
produce a document referred to in sub-section (2) tc the 
Commission. 


Penalty: 20 penalty units. 


CHINA. TIBET. Tibet Autonomous Region Procedures bf 18 
August 1994 for Implementing the PRC Law for Safegua-ding 
Women's Rights and Interests.  (Xizang Ribao [Lhasa], 4 
September 1994, p. 2, as translated in Foreign Broadcast 
Information Service, Document No. FBIS-CHI-94-187. 27 
September 1994, pp. 87-91.) 


Chapter One. General Principles 


Article 1. These procedures are drawn up in accordance with 
the "PRC Law for Safeguarding Women's Rights and Intesests" 
and in conjunction with Tibet's actual situation for the saxe of 
safeguarding the legitimate rights and interests of women of all 
nationalities in the Tibet Autonomous Region, promoting 
equality between men and women, giving full scope to women's 
role in socialist modernization, and ensuring T bets 
development and stability. 


Article 2. Regardless of their nationalities, occupations, femily 
backgrounds, religious beliefs, educational levels, stat= of 
property, and length of residence, women in all administrative 
districts in the autonomous region have the right to safeguard 
their legitimate rights and interests in accordance witt the 
provisions prescribed in the "PRC Law for Safeguarding 
Women's Rights and Interests" and these procedures. 


Article 3. Women's political, economic, cultural, and social 
rights and their rights to enjoy family life are equal to those of 
men. Discrimination against women and maltreatment and 
molestation of women are forbidden. 


Article 4. The work of safeguarding women's legitimate rights 
and interests is a responsibility the whole society should share. 
In accordance with the provisions prescribed in the "PRC Law 
for Safeguarding Women's Rights and Interests" and these 
procedures, all state organs, social groups, enterprises, 
institutions, grassroots mass autonomous organizations in the 
autonomous region shall safeguard all rights and interests to | 
which women are entitled. 


Article 5. Women of all nationalities m the autonomous region 
should have self-respect and self-confidence, be independent, 
and improve themselves, and shall abide by state laws and 
regulations and respect social ethics, take the initiative in 
safeguarding the unity of the motherland and national solidarity, 
use the law as weapon to defend their own legitimate rights and 
interests, and fulfill their obligations prescribed by the law. 


Article 6. Peoples governments at all levels and relevant 
departments in the autonomous region shall commend and 
award organizations and individuals who have achieved 
noticeable results in safeguarding women's rights and interests. 


Article 7. Women and children affairs committees at all levels 
in the autonomous region champion and safeguard the rights and 
interests of women of all nationalities in all circles. They shall 
do a good job in safeguarding women's rights and interests. 
Their main responsibilities are: 


(1) Publicizmg and executing various laws and regulations 
relevant to safeguarding women's rights and interests, 


(2) Accepting complaints and information about infringement 
of women's rights and interests, 


(3) Inspecting and overseeing relevant departments to make 
sure they legally handle all cases about infringement of women's 
rights and interests, and 


(4) Guiding and coordinating the work in their respective 
administrative districts in safeguardmg women's rights and 
interests. 


Chapter Two. Political Rights 


Article 8. Women of all nationalities in the autonomous region 

enjoy the same political rights as men. They enjoy the same 

election rights and the right to be elected as men. No 
«vations or individual fiscriminal ; 


Article 9. Organizations at all levels in the autonomous region 
shall attach importance to cultivating and promoting cadres of 
all nationalities. 


State organs, social groups, enterprises, and institutions at all 
levels in the autonomous region shall actively select and 
promote leading cadres from among women, and they shall 
strengthen the cultivation of female cadres in various ways, and 
create conditions that can facilitate the growth of female cadres 


»2 


Article 10. The percentage of female deputies shall not be 
lower than 20 percent of the deputies to people's congresses at 
all levels in the Tibet Autonomous Region. 


"Article 11. Women's federations at all levels in the 


autonomous region, and their group members, have the right to 
recommend female cadres to work at various state organs, social 
groups, enterprises, and institutions. When they select cadres 
for promotion, state organs, social groups, enterprises and 
institutions shall heed the recommendation made by women's 
federations and their group members. 


Article 12. Relevant departments shall hear and accept 
criticisms, as well as rational proposals, with regard to 
safeguarding women's rights and interests, and they shall 
address the problems in a timely manner. 


Relevant departments must investigate and handle all 
complaints, accusations, and information about infringement of 
women's rights and interests. No organization[s] or individual(s] 
may suppress the investigation and handling [of complaints], or 
retaliate. 


Chapter Three. Cultural and Educational Rights and 
Interests 


Article 13. Female children old enough to receive compulsory 
education shall do so. Their parents or other guardians may not 
use any excuse to force them to disrupt their schooling. 


Article 14. When female children cannot enroll in school or 
when they have to postpone the enrollment or disrupt their 
schooling because of illness or other special circumstance, their 
parents or guardians shall submit a request which shall be 
examined by the local people's government or neighborhood 
office and then referred to the education department of the 
higher people's government for approval. 


Article 15. Education departments and schools at various 
levels shall make active efforts to create conditions facilitating 
the schooling of school-age female children. To make sure that 
school-age female children can complete the years of compulsory 
education prescribed by our region, school-age female children 
whose families have financial difficulties shall have their 
tuitions and miscellaneous fees reduced or exempted. 


Article 16. To ensure female children's healthy physical and 
mental growth, schools shall provide female children with 
physiological and psychological education in accordance with 
their characteristics. 


Article 17. Education departments at all levels in the 
autonomous region and schools of all descriptions at all levels 
shall treat male and female candidate students equally, while 
admitting them — except those [for] whom the state has separate 
regulations — and shall not set quotas for female students or set 
higher admittance standards for them. 
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Article 18. All state organs, social groups, enterprises, and 
institutions in the autonomous region shall have plans for 
organizing their female staff workers to receive occupation[al] 
education and technical training, so that they can improve their 


Article 19. Peoples governments at all levels in the 
autonomous region shall intensify their efforts and attach 
importance to wiping out illiteracy or semi-illiteracy among 
adult women, and strictly execute the State Council regulatiors 
for wiping out illiteracy. In light of the actual local situations, 
all prefectures (or cities) shall incorporate the project of 
eliminating illiteracy and semi-illiteracy among adult women 
with the local governments' anti-illiteracy projects, and 
education departments shall work in coordination with other 
relevant units in carrying out the projects in a way compatible 
with women's characteristics. 


Chapter Four. Labor Rights and Interests 


Article 20. Women in Tibet enjoy equal rights with men in 
labor and employment. When recruiting workers and staff, no 
unit shall refuse employment to women under the pretext of sex, 
except for jobs and positions which, according to state 
regulations, are not suitable for women. 

When holding examinations for recruiting workers, cadres, cr 
other employees, no unit shall raise passing marks nor attach 
conditions to employment for women. 


Article 21. When assigning jobs to women graduates, no unit 


shall refuse to accept them under the pretext of sex. 


Article 22. Peoples governments at all levels in the 
autonomous region shall conduct training in a planned manner 
for young women awaiting jobs and create conditions for their 
employment. 


Article 23. Women shall enjoy equal pay for equal work as 
men in employment. 


Women enjoy equal rights with men in housing allotment an: 
fringe benefits. No unit shall be allowed to draft discriminatory 


regulations against women. 


introducing reform of labor and wage systems, enterprises shall 
protect women's legitimate rights and interests. No enterprise 
shall decide its own mandatory retirement age of womea 
workers in violation of the relevant state and autonomous 
regional regulations, 

Enterprises and their competent authorities shall actively creatz 
conditions to properly relocate surplus women workers through 
diverse channels and in various forms. 


Article 25. All units are by law required to take into account 
women's physical features in protecting their safety and health at 
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work. Women shall not be assigned to work not suitatle for 
them. 


Article 26. No unit shall dismiss female workess or 
unilaterally cancel labor contracts under the pretext of ma-riage, 
pregnancy, matemity leave, or nursing. 


Article 27. The principle of equality between men and women 
shall be upheld and women shall not be discriminated aga:nst in 
grade and wage promotions and in evaluation of professional 
and technical jobs. 


Grade and wage promotions and evaluation of professional and 
technical jobs for women shall not be affected during their 
legally approved pregnancy, maternity, and nursing periods. 


Article 28. Retiring female workers shall enjoy equal rights 
with men in retirement and other expenses, and wemen's 
legitimate rights and interests shall not be infringed upon under 
any pretext. 


Article 29. It is necessary to actively develop social security, 
social relief, old-age pension, and medical and health 
undertakings to create conditions for old-age, infirm, or disabled 
women to obtain material assistance. 


Chapter Five. Property Rights and Interests 


Article 30. Women enjoy equal rights with men in possessing, 
using, receiving profits from, and disposing of maritel and 
family joint property, and shall not be restricted or deprived of 
such rights under any pretext. 


Article 31. After land and livestock in rural and pastoral areas 
are assigned to households, women enjoy equal nghts with men 
in assigning grassland and housing plots, and shall rot be 
restricted or deprived of such rights under any pretext. 


Article 32. Women enjoy equal rights with men in property 
inheritance. Special consideration shail be given to old-age and 
disabled women in the same order of legal inheritors and under 
the same circumstance. When a widow remarries, she has the 
right to dispose of property inherited; nobody shall interfere with 
such right under any pretext. 


Chapter Six. Personal Rights 


Article 33. Women's personal freedoms shall not be violated; 
the unauthorized detention of women, and depnving or 
restricting women of their personal freedoms with feudal 
superstitions and other means is prohibited; the unauthorized 
search of a women's body 1s prohibited. 


Article 34. In marriage and family, when abuse of women by 
other family members reaches a serious degree where the victim 
cannot directly file a complaint, the masses, social organizations, 
grass-roots mass self-management organizations, anl the 
victim's work unit have the right to report and expose the matter 


to authorities; and the judicial organ and women's organization 
shall promptly accept and handle the case according to the law. 


Article 35. Women's rights of life and health shall not be 


girls or infertile women; using feudal superstitions and violent 
means to mutilate women; and abusing and abandoning old-age 
women are prohibited, 


Article 36. Kidnapping and abducting women for sale and the 
buying of kidnapped and abducted women are prohibited. 


Peoples governments at all levels and departments concerned 
are duty-bound to rescue and liberate women kidnapped and 
abducted for sale. After rescued and liberated women are 
returned to their original domicile, the local government shall 
provide proper arrangements for and shall not allow any 
discrimination against them. 


Article 37. Prostitution and visiting prostitutes are prohibited. 


Organizing, forcing, luring, providing accommodations for, or 
inducing women or female minors to engage in prostitution; or 
employing and providing accommodations for women to engage 
in obscene acts are prohibited. 


Forcing and luring women to engage in pornographic trades is 
prohibited. 


Article 38. Governments shall, in the light of realities, set up 
reformatories for women prostitutes for conducting moral and 
legal education, organizing them to engage in productive labor, 
and providing them with examination and treatment of venereal 
diseases. 


Article 39. Women's right of reputation and personal dignity 
are protected by the law. Damaging womens reputation and 
personality through insult, slander, and [the publicizing] of 
personal secrets is prohibited. 


Chapter Seven. Marriage and Family Rights and Interests 


Article 40. Women enjoy equal rights with men in marriage 
and family. No organization and individual shall use feudal 
superstition to interfere with women's freedom of marriage. 


Interference in marriage with force and arranged marriage is 
prohibited. 


Article 41. Women enjoy equal rights with their spouse in 
possessing, using, receiving profits from, and disposing of joint 
property as long as the marital relations continue to exist; such 
rights shall not be affected by differences in the incomes from 
both. 


During a divorce, the husband shall not cover up nor transfer 
property jointly owned by the wife; when dividing property, the 


x 


people's court shall take into consideration the interests and 
rights of the wife and children. 


Article 42 Nobody shall interfere with the termination of 
pregnancies by women. 


Article 43. Nobody shall endanger or discriminate against 
children born out of wedlock. Expenses for children born out of 
ee ee rT 
of the “Marnage Law of the PRC." 


Article 44. When a widowed or divorced middle- or old-aged 
woman wants to remarry, her children or any other people shall 
not stop or interfere with her. 


Article 45. Bigamy is prohibited. When bigamy is found, the 
relevant organization and person have the right to report to and 
file & suit with the local judicial organ, which then shall handle 
the case according to the law. 


Chapter Eight. Legal Responsibilities 


Article 46. When women's lawful rights and interests are 
violated, the victim has the right to request competent 
authorities to handle tbe matter or to file a suit with the people's 
court. 


The competent authorities shall punish violators of women's 
rights and interests according to the relevant provisions in the 
state laws and regulations and to these procedures. 


When women's lawful rights and interests are violated, the 
victim may petition the local women's organization, which shall 
request the department or unit concerned to investigate and to 
protect the victim's lawful rights and interests. 


Article 47. Personnel who are directly responsible for 
violating the provisions in Article 12 of these procedures in 
refusing to accept petitions, lawsuits, and reports on the 
violation of women's lawful rights and interests shall be 
educated through criticism and be given disciplinary sanctions 
by their work unit or the organ at the next higher level. When 
the case is serious and has caused grave consequences, 
personnel directly involved in the case shall be affixed with 
legal responsibility. 


A serious case of oppressing and retaliating against petitions, 
lawsuits, and reports on violation of women's lawful rights and 
interests, which constitutes a crime, shall be affixed with 
criminal responsibility according to the provisions in the 
"Criminal Law." 


Article 48. A serious case of obstructing and interfering with 
women in exercising their right to vote and to be elected with 
force, threat, fraud, and bribery shall be affixed with criminal 
responsibility m accordance with the provisions in the "Criminal 
Law." 
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Article 49. Whoever acts in one of the following 
circumstances shall be mstructed by the work unit, the organ at 
the next higher level, or the neighborhood office in a township 
(town) for amendment and be given an administrative sanction 
or a fine according to the actual conditions. 


(1) Failing to send school-age girls to school ar forcing school- 
age girls to stop attending school. 


(2) Refusing to employ women according to.provisions in the 
laws and regulations, or raising passing marks for and attaching 
conditions to women applicants in examinations to recruit 
workers, cadres, and other employees. 


(3) Refusing to accept employment of women graduates 
without a legitimate reason. 


(4) Violating the principle of equality between men and women 
and the lawful rights and interests of women in fringe benefits 
entitlement, housing allotment, grade and wage promotion, and 
evaluation of professional and technical jobs. 


(5) Discriminating against and rejecting women workers under 


pretext of women's marriage, pregnancy, maternity leave, and 
nursing periods. 


(6) Violating the principle of equality between men and women 
and the lawful rights and interests of women in retirement 
expenses. 


Article 50. Serious cases of illegally detaining women, 
searching them, or depriving or restricting them of their 
personnel freedom with feudal superstitious means, which 
constitute a crime, shall be affixed with criminal responsibility 
according to the provisions in the "Criminal Law." 


Article 51. Kidnapping and abducting women for sale with 
various means, or buying kidnapped and abducted women shall 
be punished in accordance with the relevant provisions in the 
ee ee 
Standing Committees Decision on Severe Punishment for 
Offenses in Abducting and Kidnapping Women and Children." 


Article 52. Organizing, forcing, luring, providing 
accommodations for, or introducing women and women minors 
to engage in prostitution or obscene acts with others shall be 
punished according to the provisions in the “Regulations 
Governing Punishment for Offenses Against Public Order." 
When the case is serious and constitutes a crime, it shall be 
penalized according to the provisions in the "Criminal Law" and 
the "NPC Standing Committee's Decision on Cracking Down on 
Prostitution.” 

Article 53. Damaging women's reputation and personality 


through insult, slander, and [the publicizing] of personal secrets, 
which causes grave consequences, shall be penalized according 
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to the relevant provisions in the "Regulations Governing 
"Criminal Law." 


Article 54. Serious cases of interfering with women's fze»dom 
of mariage with feudal superstition, which cause zrave 
consequences, shall be affixed with criminal respormibility 
according to the law. 


People who prevent and interfere with middle- and obd-aged 
women’s remarrying in violation of the provisions in Artcle 44 
of these procedures shall be educated through criticism er be 
given administrative: sanction by the work unit or the towaship 
(town) neighborhood office. 


Article 55. A person who refuses to accept a decisicn or 
administrative sanction made in accordance with -hese 
procedures may apply to the administrative organ at tie next 
higher level or the administrative organ in charge of the relevant 
law and regulations for reconsideration; an organ handling the 
reconsideration shall make a decision in two month: after 
receipt of the application; a person concemed who refises to 
accept a decision on reconsideration may file a lawsuit wath the 
peoples court. A person concerned may also directly file a 
lawsuit with the people's court. 


When a person concerned fails to apply for reconsideratior , or to 
implement a decision on administrative sanction within th» legal 
time limit, the administrative organ which makes the decision 
may ask the people's court to enforce the decision. 


Article 56. Violation of women's lawful rights and inerests 
shall be punished according to these procedures as well as to 
other relevant laws and regulations as deemed necessary 
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Article 57. These procedures shall be enforced by women and 
children's work committees at various levels in [the] Tibet 
Autonomous Region in coordination with the deparurents 


Article 58. The Tibet Autonomous Regional Womea and 
Children's Work Committee shall be responsible for interpreting 
the application of these procedures to specific questions. 


Article 59. These procedures enter into force on 1 October 
1994. 


PHILIPPINES. Executive Order No. 273 of 8 September 1995 
approving and adopting the Philippe Plan for Gzrder- 
responsive Development, 1995 to 2000. (Official Gazette, VoL 
91, No. 45, 6 November 1995, pp. 7382-7383.) 


1. All government agencies, departments, bureaus, ocifces, 
and instrumentalities, including government-owned and 


controlled corporations, at the national, sub-national and local 
levels, are directed: 


1.1 To take appropriate steps to ensure the full i 
Ge ie eae Gs cu B e 
Plan; 


1.2 To mstitutionalize Gender and Development (GAD) efforts 
in government by incorporating GAD concerns, as spelled out in 
the Plan, in their planning, programming and budgeting 
processes, but more specifically to: 


1.2.1 Include/incorporate GAD concerns in the: 


a) formulation, assessment and updating of their annual 
agency plans, 


b) formulation, assessment and updating of their inputs to the 
medium/long-term development plans, and 


c) preparation of their inputs to sectoral performance 
assessment reports, public investment plans and other similar 
documents. 


1.2.2 Incorporate and reflect GAD concerns in their: 


a) agency performance commitment contracts indicating key 
result areas for GAD as well as in their annual performance 
report to the President; and 


b) annual agency budget proposals and work and financial 
plans. 


2. The National Commission on the Role of Filipino Women 
(NCRFW), in coordination with the National Economic and 
Development Authority (NEDA), shall: 


2.1 Monitor the implementation of the Plan by various 
government agencies, and 


22 Conduct the periodic assessment and updating of the Plan 
every six years or upon every change m national leadership. 


In pursuance of the foregoing, the NCRFW may call upon the 
assistance of any government agency or instrumentality, 
including government-owned and -controlled corporations as 
well as existing inter-agency structures, as may be necessary. 
Non-governmental organizations and private entities are urged 
to assist and support in the implementation, monitoring, 
assessment and updating of the Plan. 


3. The NCREW is hereby authorized, in consultation with the 


implementation, coordination, monitoring, assessment and 
updating of the Plan, as well as in the implementation of the 
provisions of this Executive Order. For these purposes, the 
NCRFW may constitute appropriate inter-agency committees. 


partner within the meaning of section 2 of the Limited 
Partnerships Ordinance (Cap. 37). 


(7) The Governor in Council may, by notice in the Gazette, 
amend subsection (1) by — 


(a) pile d ee eee 
that subsection; or 
(b) repealing the words and number appearing after "for a 
firm" and before, “in relation to.” 


16. Trade unions, etc. 


(1) This section applies to an organization of workers, an 
organization of employers, or any other organization whose 

carry on a particular profession or trade for the 
purposes of which the organization exists. 


(2) It is unlawful for an organization to which this section 
applies, in the case of a woman who is not a member of the 
pation 19 discriminis wre 


(a) in the terms on which it is prepared to admit her to 
membership, or 

(b) by refusing, or deliberately omitting to accept, her 
application for membership. 


(3) It is unlawful for an organization to which this section 
applies, in the case of a woman who is a member of the 
ization. io discriminsl betur 


(a) inthe way it affords her access to any benefits, facilities or 
services, or by refusing or deliberately omitting to afford 
her access to them; 

(b) by depriving her of membership, or varying the terms on 
which she is a member; ot 

(c) by subjecting her to any other detriment 

(4) Subject to subsection (5), this section shall not apply to 


provision made in relation to the death or retirement from work 
of a member. 


(5) This section shall apply to provision — 

(a) made in relation to the death or retirement from work of a 
member, and 

(b) specified in Part 3 of Schedule 2, 

except in so far as any such provision made for a member before 


the commencement of this section continues for that member on 
and after that commencement. 


17. Qualifying bodies 
(1) Itis unlawful for an authority or body which can confer an 
authorization 


ar qualification which is needed for, or facilitates, - 


engagement in a particular profession or trade to discriminate 
against a woman — 
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(a) in the terms on which it is prepared to confer on her that 
authorization or qualification; 


(b) Ri e d eE E 
it; or 


(c) by withdrawing it from her or varying the terms on which 


she holds it. 


(2) Where an authority or body is required by law to satisfy 
itself as to his good character before conferring on a person an 
authorization or qualification which is needed for, or facilitates, 
his engagement in any profession or trade then, without 
prejudice to any other duty to which it is subject, that 
requirement shall be taken to impose on the authority or body a 
duty to have regard to any evidence tending to show that he, or 
any of his employees or agents (whether past or present), has — 


(a) practised unlawful discrimination; or 
(b) engaged in unlawful sexual harassment, 


in, or in connection with, the carrying on of any profession or 
trade. 


(3) Subsection (1) shall not apply to discrimination which is 
rendered unlawful by section 25. 


(4) In this section — 


“authorization or qualification" includes recognition, licensing, 


“confer” includes renew or extend. 
18. Persons concerned with provision of vocational training 


(1) It is unlawful, in the case of a woman seeking or 
undergoing training which would help fit her for any 
employment, for any person who provides, or makes 
arrangements for the provision of, facilities for such training to 
discriminate against her - 


(a) ın the terms on which that person affords her access to any 
training course or other facilities concerned with such 
training, 

(b) by refusing or deliberately omitting to afford her such 
ACCESS, 

(c) by terminating her training, or 

(d) by subjecting her to any other detriment during the course 
of her training. 


(2) Subsection (1) shall not apply to — 


(a) discrimination which is réndered unlawful by any of the 
provisions of section 11(1) or (2) or 25; or 

(b) discrimination which would be rendered unlawful by any of 
those provisions but for the operation of any other provision 
of this Ordinance 


768 Appendix — 620 - Territory of Hong Kong 


19. Employment agencies 


(1) It is unlawful for an employment agency to discriminate 
against a woman — 


(a) inthe terms on which the agency offers to provide any of its 
services, 

(b) by refusing or deliberately omitting to provide any of its 
services; or 

(c) in the way it provides any of its services. 


(2) References in subsection (1) to the services of an 
employment agency include guidance on careers and any other 
services related to employment. 


(3) This section shall not apply if the discrimination only 
concerns employment which the employer could lawfully refuse 
to offer the woman. 


(4) An employment agency shall not be subject to any liability 
under this section if it proves — 


(a) that it acted in reliance on a statement made to it by the 
employer to the effect that, by reason of the operation of 
subsection (3), its action would not be unlawful, and 

(b) that it was reasonable for it to rely on the statement. 


(5) A person who knowingly or recklessly makes a statement of 
the kind referred to in subsection (4)a) which in a material 
respect is false or misleading commits an offence and is liable 
on conviction to a fine at level 4. 


20. Discrimination against commission agents 


(1) This section applies to any work for a person (“the 
principal”) which is available for doing by individuals 
("commission agents") as the agents of the principal and who 
are remunerated, whether m whole or in part, by commission. 


(2) it is unlawful for the principal, in relation to work to which 
this section applies, to discriminate against a woman who is a 
commission agent — 


(a) inthe terms on which he allows her to do that work; 

(b) by not allowing her to do it or continue to do it; 

(c) inthe way he affords her access to any benefits, facilities or 
services ar by refusing or deliberately omitting to afford her 
access to them; or 

(d) by subjecting her to any other detriment. 


(3) The principal does not contravene subsection (2)(b) by 
doing any act in relation to a woman at a time when if the work 
were to be done by a person taken into his employment being a 
man would be a genuine occupational qualification for the job 


(4) Subsection (2)(c) shall not apply to benefits, facilities or 
services of any description if the principal is concerned with the 
provision (for payment or not) of benefits, facilities or services 
of that description to the public, or to a section of the public to 


which the woman belongs, unless that provision differs in a 
material respect from the provision of the benefits, facilities or 
services by the principal to his commission agents. 


Government 
21. Government 


(1) Subject to subsection (2), without prejudice to the operation 
of the other provisions of this’ Part in relation to the 
Government, it is unlawful for the Government to discriminate 
against a woman in the performance of its functions or the 
exercise of its powers. 


(2) Subsection (1) shall not render unlawful —- 


(a) as regards a woman not having the right to enter and 
remain in Hong Kong, any act done under any immigration 
legislation governing entry into, stay in and departure from 
Hong Kong; or 

(b) any act done in relation to a woman if it was necessary for 
that act to be done in order to comply with a requirement of 
an existing statutory provision. 


Special cases 


22. Ministers of religion, etc. 


(1) Nothing in this Part applies to employment for the purposes 
of an organized religion where the employment is limited to one 
sex so as to comply with the doctrines of the religion or to avoid 
offending the religious susceptibilities common to its followers. 


(2) Nothing in section 17 applies to an authorization or 
qualification (within the meaning of that section) for the 
purposes of an organized religion where the authorization or 
is limited to one sex so as to comply with the 
doctrines of the religion or to avoid offending the religious 
susceptibilities common to its followers. 


Sexual harassment 


23. Employees, etc. 


(1) It is unlawful for a person, in relation to employment by 
him at an establishment in Hong Kong, to sexually harass a 
woman who is seeking to be employed bv the person. 


(2) It is unlawful for a person, in the case of a woman 
employed by him at an establishment in Hong Kong, to sexually 
harass her. 


(3) It is unlawful for a person who is employed by another 
person at an establishment in Hong Kong to sexually harass a 
woman who is seeking to be, or who is, employed by that 
second-mentioned person. 


(4) It is unlawful for the principal, in relation to work to which 
section 13 applies, to sexually harass a woman who is a contract 
worker. 


(5) Itis unlawful for a contract worker to sexually harass 
a woman who is a fellow contract worker. 


(6) It is unlawful for a partner in a firm to sexually harass a 
woman who is seeking to be, or who is, a partner in the firm. 


(7) Subsection (6) shall apply in relation to persons proposing 
to form themselves into a partnership as it applies in relation to 
a firm. 


(8) Section 15(6) shall apply to subsection (6) as it applies to 
section 15(1). 


(9) Itis unlawful for the principal, in relation to work to which 
section 20 applies, to sexually harass a woman who is a 
commission agent. 


(10) It is unlawful for a commission agent to sexually harass a 
woman who is a fellow commission agent. 


(11) It is unlawful for a person who is seeking to be, or who is, 
employed by a woman at an establishment in Hong Kong to 
sexually harass her. 


(12) It is unlawful for a person residing in any premises to 
sexually harass a woman — 


(a) employed by another person at an establishment m Hong 
Kong (and whether or not that other person also resides in 
those premises or those premises are that establishment), 

(b) carrying out in those premises all or part of her work in 
relation to her employment (and whether or not she also 
resides in those premises). 


24. Other sexual harassment 


(1) It is unlawful for a member of an organization to which 
section 16 applies to sexually harass a woman who is seeking to 
be, or who is, a member of the organization. 


(2) Itis unlawful for a member of an authority or body referred 
to m section 17 to sexually harass a woman seeking an 
authorization or qualification (within the meaning of that 
section) which can be conferred by the authority or body, as the 
case may be. 


(3) It 1s unlawful for a person to sexually harass a woman 
seeking or undergoing traming which would help fit her for any 
employment if that person provides, or makes arrangements for 
the provision of, facilities for such training. 


(4) Itis unlawful for a person who — 
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(a) operates an employment agency, or 
(b is a member of the staff of an employment agency, to 
sexually harass a woman in the course of offering to 


provide, or providing, any of the agency's services to her. 


Part IV. Discrimination and Sexual Harassment in Other 
Fields 


Education 


25. Discrimination by responsible bodies for educational 
establishments 

It is unlawful for the responsible body for an educational 

establishment to discriminate against a woman — 


(a) in the terms on which it offers to admit her to the 
establishment as a student, 

(b) by refusing or deliberately omitting to accept an application 
for her admission to the establishment as a student; or 

(c) where she is a student of the establishment — 


(i) in the way it affords her access to any benefits, facilities or 
services, or by refusing or deliberately omitting to afford 
her access to them; or 

(ii) by excluding her from the establishment or subjecting her 
to any other detriment. 


26. Exceptions for single-sex establishments 


(1) Section 25(a) and (b) shall not apply to the admission of 
students to any educational establishment (“single-sex 
establishment”) which admits students of one sex only, or which 
would be taken to admit students of one sex only if there were 
disregarded students of the opposite sex — 


(a) whose admission is exceptional; or 

(6) whose numbers are comparatively small and whose 
admission is confined to particular courses of instruction or 
teaching classes. | 


(2) Where an educational establishment which is not a single- 
sex establishment has some students as boarders and others as 
non-boarders, and admits as boarders students of one sex only 
(or would be taken to admit as boarders students of one sex only 
if there were disregarded boarders of the opposite sex whose 
numbers are comparatively small) section 25(a) and (b) shall 
not apply to the admission of boarders and section 25(c)(1) shall 
not apply to boarding facilities. 


(3) Where an educational establishment is a single-sex 
establishment by reason of its inclusion in subsection (1)(5), the 
fact that students of one sex are confined to particular courses of 
instruction or teaching classes shall not be taken to contravene 
section 25(c)(1). 
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27. Exceptions for single-sex establishments turning co- 
educational 


(1) Where at any time — 


(a) the responsible body for an educational establisament 
which is a single-sex establishment determines to aer its 
admissions arrangements so that the establishment will 
cease to be a single-sex establishment; or 

(b) section 26(2) applies to the admission of boarders to an 
educational establishment but the responsible body for the 
establishment determines to alter its — admEsions 
arrangements so that that section will cease so to apply, 


then the responsible body may, by notice served on the 
Commission, specify the date on which that determination is to 
take effect. 


(2) Where the responsible body for an educational 
establishment has served a notice referred to in subsection (1), 
then if the responsible body, at any time during the pericd of 3 
years beginning on the date specified in that notice as the date 
on which the determination concerned referred to im that 
subsection is to take effect (or such longer period not exczeding 
3 years as the Commission may allow in any particular case), 
refuses or deliberately omits to accept an application for the 
admission of a person to the establishment as a student, that 
refusal or omission, as the case may be, shall not be teken to 
contravene any provision of this Ordinance. 


(3) This section shall not operate to afford any exemptior from 
liability under this Ordinance except as provided for in 
subsection (2). 


Goods, facilities, services and premises 


28. Discrimination in provision of goods, facilites or 
services 


(1) It is unlawful for any person concerned with the provision 
(for payment or not) of goods, facilities or services to the public 
or a section of the public to discriminate against a woman who 
seeks to obtain or use those goods, facilities or services — 


(a) by refusing or deliberately omitting to provide her with any 
of them; or 

(b) by refusing or deliberately omitting to provide her with 
goods, facilities or services of the like quality, in the like 
manner and on the like terms as are normal in his case in 
relation to male members of the public or (where she 
belongs to a section of the public) to male members of that 
section. 


(2) The following are examples of the facilities and services 
referred to in subsection (1) — 


(a) access to and use of any place which members of the public 
or a section of the public are permitted to enter, 


(b) accommodation in a hotel, guesthouse or other similar 
establishment, 

(c) facilities by way of banking or insurance or for grants, 
loans, credit or finance; 

(d) facilities for education; 

(e) facilities for entertainment, recreation or refreshment, 

() facilities for transport or travel; 

(g) the services of any profession or trade; 

(h) the services of - 


(i) the Urban Council; 

(ii) the Regional Council; 

(iii) any department of the Government, or 
(iv) any undertaking by or of the Government. 


(3) For the avoidance of doubt, it is hereby declared that where 
a particular skill is commonly exercised in a different way for 
men and for women it shall not be a contravention of subsection 
(1) for a person who does not normally exercise it for women to 
insist on exercising it for a woman only in accordance with his 
normal practice or, if he reasonably considers it impracticable to 
do that in her case, to refuse or deliberately omit to exercise it. 


29. Discrimination in disposal or management of premises 


(1) It 1s unlawful for a person, in relation to premises in Hong 
Kong of which he has power to dispose, to discriminate against 
a woman — 


(a) inthe terms on which he offers her those premises; 

(b) by refusing her application for those premises; or 

(c) in his treatment of her in relation to any list of persons in 
need of premises of that description. 


(2) It is unlawful for a person, in relation to premises managed 
by Ln. to disciimitel jus iode 


(a) inthe way he affords her access to any benefits or facilities, 
or by refusing or deliberately omitting to afford her access 
to them; or 

(b) by evicting her, or subjecting her to any other detriment. 


(3) Subsection (1) shall not apply to a person who owns an 
estate or interest in the premises and wholly occupies them 
unless he uses the services of an estate agent for the purposes of 
the disposal of the premises, or publishes or causes to be 
published an advertisement in connection with the disposal. 

(4) In this section m relation to premises, “power to dispose” 
includes the power to sell, rent, let, sub-let or otherwise part 
with possession of those premises. 

30. Discrimination: consent for assignment or subletting 


(1) Where the licence or consent of the landlord or of any other 
person is required for the disposal to any person of premises in 
Hong Kong comprised in a tenancy, it is unlawful for the 
landlord or other person to discriminate against a woman by 


Be 


withholding the licence or consent for disposal of the premises 
to her. 


(2) Subsection (1) shall not apply if- 


(a) the person withholding a licence or consent, or a near 
relative of his (“the relevant occupier”) resides, and intends 
to continue to reside, on the premises, 

(b) there is on the premises, in addition to the accommodation 
occupied by the relevant occupier, accommodation (not 
being storage accommodation or means of access) shared by 
the relevant occupier with other persons residing on the 
premises who are not members of his household; and 

(c) the premises are small premises as construed in accordance 
with section 31(2). 


(3) For the avoidance of doubt, it is hereby declared that this 
section applies to tenancies created before the enactment of this 
Ordinance as well as to tenancies created on or after the 
enactment of this Ordinance. 


(4) In this section — 


“disposal”, m relation to premises comprised in a tenancy, 
includes assignment of the tenancy and sub-letting or parting 
with possession of the premises or any part of the premises; 


“tenancy” means a tenancy created — 


(a) bya lease or sub-lease, 

(b) by an agreement for a lease or sub-lease; 
(c) byatenancy agreement, or 

(d) pursuant to any enactment. 


31. Exceptions for small dwellings 


(1) Sections 28(1) and 29 shall not apply to the provision by a 
person of accommodation m any premises, or the disposal of 
premises by him, if — 


(a) that person or a near relative of his (“the relevant 
occupier”) resides, and intends to continue to reside, on the 


premises, 

(b) there is on the premises, in addition to the accommodation 
occupied by the relevant occupier, accommodation (not 
being storage accommodation or means of access) shared by 
the relevant occupier with other persons residing on the 
premises who arc not members of his household; and 

(c) the premises are small premises. 


(2) Premises shall be treated for the purposes of subsection (1) 
as small premises if — 


(a) in the case of premises comprising residential 
accommodation for one or more households (under separate 
letting or similar agreements) in addition to the 
accommodation occupied by the relevant occupier, there is 
not normally residential accommodation for more than 2 
such households and only the relevant occupier and any 
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member of his household reside in the accommodation 
occupied by him; 

(b) in the case of premises not falling within paragraph (a), 
there is not normally residential accommodation on the 
premises for more than 6 persons in addition to the relevant 
occupier and any members of his household. 


(3) The Governor in Council may, by notice in the Gazette, 
amend subsection (2\(b) by substituting another number for the 
number appearing in that subsection. 


32. Exceptions from section 28(1) for health and safety 
considerations 


Section 28(1) shall not be construed as rendering unlawful 
discrimination falling within section 8 if the discrimination is 
imposed in order to comply with health and safety 
considerations which are reasonable in the circumstances. 


33. Exceptions for voluntary bodies 


(1) This section applies to a body the activities of which are 
carried on otherwise than for profit. 


(2) Sections 28(1) and 29 shall not be construed as rendering 
unlawful —- 


(a) the restriction of membership of any body to which this 
section applies to persons of one sex (disregarding any 
minor exceptions), or 

(b) the provision of benefits, facilities or services to members 
o: any body to which this section applies where the 
membership is so restricted, 


even tnough membership of the body is open to the public, or to 
a section of the public. 


(3) Nothing in section 28 or 29 shall — 


(a) be construed as affecting a provision to which this 
subsection applies; or 

(6) render unlawful an act which is done in order to give effect 
to such a provision. 


(4) Subsection (3) applies to a provision for conferring benefits 
on persons of one sex only (disregarding any benefits to persons 
of the opposite sex which are exceptional or are relatively 
insignificant), being a provision which constitutes the main 
objec: of a body to which this section applies. 


34. Further exceptions from sections 28(1) and 29 


(1) A person who provides at any place facilities or services 
restricted to men does not for that reason contravene section 
28(1! if - 


(a) Est nee ee ee 
other establishment for persons requiring special care, 
supervision or attention; 
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(b) the place is (permanently or for the time being) occupied or 
used for the purposes of an organized religion, and the 
facilities or services are restricted to men so as to carply 
with the doctrines of that religion or to avoid offendirz the 
religious susceptibilities common to its followers, or 

(c) the facilities or services are provided for, or are likely -c be 
used by, 2 or more persons at the same time, and — 


(i) the facilities ar services are such, or those persons are arch, 
that male users are likely to suffer serious embarrassment 
at the presence of a woman; or 

(ii) the facilities or services are such that a user is likely t be 
m a state of undress and a male user might reasora5ly 
object to the presence of a female user. 


(2) A person who provides facilities or services restricte to 
men shall not for that reason contravene section 28(1) if the 
services or facilities are such that physical contact betweer the 
user and any other person is likely, and that other person might 
reasonably object if the user were a woman. 


(3) Sections 28(1) and 29 shall not apply — 


(a) to discrimination which is rendered unlawful by aay 
provision or Part of this Ordinance specified in column 1 of 
Schedule 4; or 

(b) to discrimination which would be so unlawful but for way 
provision or Part of this Ordinance specified in column 2 of 
that Schedule. 


Advisory bodies 


35. Discrimination in eligibility to vote for and to be elected 
or appointed to advisory bodies 


(1) In this section, a reference to a relevant body means a 
public body, a public authority, a statutory advisory body, cr a 
prescribed body. 


(2) In this section, a reference to a relevant position includes 
membership of a public body, a public authority, anc a 
prescribed position, and the positions of Village Representative 
or member or office-holder of a Rural Committee within -he 
meaning of the Heung Yee Kuk Ordinance (Cap. 1097). 


(3) It is unlawful for a person to discriminate against another 
person in — 


(a) determining the eligibility of a person to stand for elect.oa 
to a relevant body or relevant position, or to be selected Xr 
a relevant poaition; 

(b) the terms or conditions on which a person is considesed 
eligible to stand for election to a relevant body or relevart 
position, or to be selected for a relevant position; 

(c) determining the eligibility of a person to vote in elections of 
members of a relevant body or the holder of a relevent 
position, or to take part in the selection of the holder o` a 
relevant position; 


(d) the terms or conditions on which a person is considered 
eligible to vote in elections of members of a relevant body 
or the holder of a relevant position, ot to take part in the 
selection of the holder of a relevant position; 

(e) considering whether a person should be appointed as a 
member of a relevant body, where some or all of the 
members of that body are appointed; or 

(D considering whether a person should be appointed to a 
relevant position, approved as a member of a relevant body 
or recognized as holding a relevant position. 


(4) This section shall have effect, notwithstanding the 
provisions of any Ordinance which provide that a person of a 
particular sex or marital status is not eligible to stand for 
election, or to be selected for, a relevant body or position, or to 
vote in elections for or to take part in the selection of members 
of a relevant body or the holder of a relevant position. 


(5) Notwithstanding anything in the Heung Yee Kuk, 
Ordinance, (Cap. 1097) or in any other Ordinance, the Secretary 
for Home Affairs shall not — 


(a) approve a person as a Village representative; 
(b) issue a certificate recognizing a body as a Rural Committee; 
(c) approve a person as a Special or co-opted Councillor, 


where that person or body (or any of its members) has been 
elected or otherwise chosen by a procedure in which women 
have not been able to participate on equal terms with men, 
whether as candidates, nominees, electors or in some other 


relevant capacity. 
Barristers 
36. Discrimination by, or in relation to, barristers 


(1) It is unlawful for a barrister or barrister’s clerk, in relation 
to any offer of a pupillage or tenancy, to discriminate against a 


woman -- 


(a) in the arrangements which are made for the purpose of 
determining to whom it should be offered; 

(b) in respect of any terms on which it is offered; or 

(c) by refusing, or deliberately omitting, to offer it to her. 


(2) It is unlawful for a barrister or barrister's clerk, in relation 
to a woman who is a pupil or tenant in the chambers concerned, 
to discriminate against her — 


(a) in respect of any terms applicable to her as a pupil ot 
tenant, 

(b) in the opportunities for training, or gaining experience, 
which are afforded or denied to her; 

(c) in the benefits, facilities or services which are afforded or 
denied to her, or 

(d) by terminating her pupillage or by subjecting her to any 
pressure to leave the chambers or other detriment. 


(3) It is unlawful for any person, in relation to the giving, 


withholding or acceptance of instructions to a barrister, to 
discriminate against a woman. 


(4) In this section — 


“barrister’s clerk” includes any person carrying out any of the 
functions of a barrister’s clerk, 


“pupil”, “pupillage”, “tenancy” and “tenant” have the meanings 
commonly associated with their use in the context of a set of 
barristers’ chambers. 


Clubs 
37. Discrimination by clubs 


(1) It is unlawful for a club, the committee of management of a 
club or a member of the committee of management of a club to 
discriminate against a woman who is not a member of the club — 


(a) by refusing or failing to accept her application for 
membership, or 


(b) in the terms or conditions on which the club is prepared to 
admit her to membership. 


(2) It is unlawful for a club, the committee of management of a 
club or a member of the committee of management of a club to 
discriminate against a woman who is a member of the club — 


(a) inthe terms or conditions of membership that are afforded 
to her, 

(b) by refusing or failing to accept her application for a 
particular class or type of membership, 

(c) by denymg her access, or limiting her access, to any 
benefit, service or facility provided by the club; 

(d) by depriving her of membership or varying the terms of 
membership; or 

(€ by subjecting her to any other detriment. 


(3) Nothing in subsection (1)/b) or (2) renders it unlawful to 
discriminate against a woman if the discrimination occurs in 
relation to the use or enjoyment of any benefit provided by the 
club where — 


(a) itis not practicable for the benefit to be used or enjoyed — 


(i) simultaneously, or 
(ii) to the same extent, 


by both men and woman; and 

(b) either — 

(i) the same, or an equivalent, benefit is provided for the use 
of men and woman separately from each other, or 


(ii) men and woman are each entitled to a fair and reasonable 
proportion of use and enjoyment of the benefit. 


Appendix — 620 - Territory of Hong Kong 773 


Government 
38. Government 


(1) Subject to subsection (2), without prejudice to the operation 
of the other provisions of this Part in relation to the 
Government, it is unlawful for the Government to discriminate 
against a woman in the performance of its functions or the 
exercise of its powers. 


(2) Subsection (1) shall not render unlawful — 


(a) as regards a woman not having the right to enter and 
remain in Hong Kong, any act done under any immigration 
legislation governing entry into, stay in and departure from 
Hong Kong; or 

(b) any act done in relation to a woman if it was necessary for 
that act to be done in order to comply with a requirement of 
an existing statutory provision. 


Sexual Harassment 
39. Educational establishments 


(1) It is unlawful for a person who is, or is a member of, the 
responsible body for an educational establishment to sexually 
harass a woman who is seeking to be, or who is, a student of the 
establishment. 


(2) It is unlawful for a person who is a member of the staff of 
an educational establishment to sexually harass a woman who is 
seeking to be, or who is, a student of the establishment. 


(3) It is unlawful for a person who is a student of an 
educational establishment to sexually harass a woman who is 
seeking to be, or who is, a student of the establishment 


(4) Itis unlawful for a person who is seeking to be, or who is, a 
student of an educational establishment to sexually harass a 
woman — 


(a) who is, or is a member of, the responsible body for, or 
(b) who is a member of the staff of, 


the establishment. 
40. Other sexual harassment 


(1) It is unlawful for a person to sexually harass a woman in 
the course of offering to provide, or providing, goods, facilities 


or services to her. 


(2) It is unlawful for a person, in relation to premises in Hong 
Kong of which he has power to dispose, to sexually harass a 
woman in the course of offering to provide, or providing, those 
premises to her. 


(3) It is unlawful for a person, in relation to premises managed 
by him, to sexually harass a woman occupying the premises. 
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(4) Where the licence or consent of the landlord or of any other 
person is required for the disposal to any person of premizes in 
Hong Kong comprised in a tenancy, it is unlawful foc the 
landlord or other person to sexually harass a woman seekirg the 
licence or consent for disposal of the premises to her. 


(5) Section 30(4) shall apply to subsection (4) as it applez to 
section 30. 


(6) It is unlawful for a barrister or barrister's clerk, in relat.on 
to any chambers, to sexually harass a woman — 


(a) in the course of offering to provide to her pupillag> or 
tenancy in the chambers, or 
(b) who is a pupil or tenant in the chambers. 


(7) It is unlawful for any person, in the course of the giurg, 
withholding or acceptance of instructions to a barrister to 
sexually harass a woman who is a barrister. 


(8) Section 36(4) shall apply to subsections (6) and (7) as it 
applies to section 36. 


Extent 
41. Extent of Part IV 
(1) Section 28(1) — 


(a) shall not apply to goods, facilities or services outside Hong 
Kong except as provided in subsections (2) and (3), and 

(b) shall not apply to facilities by way of banking or insurar cz 
or for grants, loans, credit or finance, where the facilites 
are for a purpose to be carried out, or in connection w th 
risks wholly or mainly arising, outside Hong Kong. 


(2) Section 28(1) applies to the provision of facilities for travel 
outside Hong Kong where the refusal or omission occurs in 
Hong Kong or on a ship, aircraft or dynamically supported craf. 
referred to in subsection (3). 


(3) Section 28(1) applies on and in relation to — 


(a) any ship registered in Hong Kong; 

(b) any aircraft or dynamically supported craft registered n 
Hong Kong and operated by a person who has his principal 
place of business, or is ordinarily resident, in Hong Kong, 

(c) any ship, aircraft or dynamically supported craft belongirg 
to or possessed by the Government, 


even if the ship, aircraft or dynamically supported craft 3 
outside Hong Kong. 


(4) This section shall not render unlawful an act done in cr 
over a place outside Hong Kong, or in or over that place's 
territorial waters, if any, for the purpose of complying with th= 
laws of that place. 


(5) Section 25 shall not apply to benefits, facilities or services 
outside Hong Kong except — 


(a) travel on a ship registered in Hong Kong, 
(b) benefits, facilities or services provided on a ship so 
registered. 


Part V. Other Unlawful Acts 
42. Discriminatory practices 


(1) In this section "discriminatory practice" means the 
application of a requirement or condition which results in an act 
of discrimination which is unlawful by virtue of any provision of 
Part III or IV as read with section 5(1)(5), 7(1)(b) or 8(b) or 
which would be likely to result in such an act of discrimination 
if the persons to whom it is applied were not all of one sex. 


(2) A person acts in contravention of this section if and so long 
as — 


(a) he applies a discriminatory practice; or 
(b) he operates practices or other arrengements which in any 
circumstances would call for the application by him of a 


discriminatory practice. 


(3) Proceedings in respect of a contravention of this section 
shall be brought only by the Commission in accordance with the 
provisions of sections 77, 78, 79, 80 and 81. 


43. Discriminatory advertisements 


(1) It is unlawful to publish or cause to be published an 
advertisement which indicates, or might reasonably be 
understood as indicatmg, an intention by a person to do any act 
which is or might be unlawful by virtue of Part III or IV. 


(2) Subsection (1) shall not apply to an advertisement if the 
intended act would not in fact be unlawful. 


(3) For the purposes of subsection (1), use of a job description 
which is sex specific shall be taken to indicate an intention to 
discriminate, unless the advertisement contains an indication to 
the contrary. 


(4) The publisher of an advertisement made unlawful by 
subsection (1) shall not be subject to any liability under that 
subsection in respect of the publication of the advertisement if 
he proves — 


(a) that the advertisement was published in reliance on a 
statement made to him by the person who caused it to be 
published to the effect that, by reason of the operation of 
subsection (2), the publication would not be unlawful; and 

(b) thatit was reasonable for him to rely on the statement. 


“hm 


(5) A person who knowingly or recklessly makes a statement of 
the kind referred to in subsection (4) which in a material respect 
is false or misleading commits an offence and is liable on 
conviction to a fine at level 4. 


44. Instructions to discriminate 
It is unlawful for a person — 


(a) who has authority over another person; or 
(b) im accordance with whose wishes that other person is 
accustomed to act, 


to instruct him to do any act which is unlawful by virtue of Part 
III or IV, or procure or attempt to procure the doing by him of 
any such act. 


45. Pressure to discriminate 


(1) It is unlawful to induce, or attempt to induce, a person to do 
any act which contravenes Part IH or IV by — 


(a) providing or offering to provide him with any benefit; or 
(b) subjecting or threatening to subject him to any detriment. 


(2) An offer or threat is not prevented from falling within 
subsection (1) because it is not made directly to the person 
concerned, if it is made in such a way that he is likely to hear of 
it. 


46. Liability of employers and principals 


(1) Anything done by a person in the course of his employment 
shall be treated for the purposes of this Ordinance as done by his 
employer as well as by him, whether or not it was done with the 
employer’s knowledge or approval. 


(2) Anything done by a person as agent for another person with 
the authority (whether express or implied, and whether 
precedent or subsequent) of that other person shall te treated for 
the purposes of this Ordmance as done by that other person as 
well as by him. 


(3) In proceedings brought under this Ordinance against any 
person in respect of an act alleged to have been done by an 
employee of his it shall be a defence for that person to prove that 
he took such steps as were reasonably practicable to prevent the 
employee from doing that act, or from doing in the course of his 
employment acts of that description. 


(4) For the avoidance of doubt, it is hereby declared that this 
section shall not apply for the purposes of any criminal 
47. Aiding unlawful acts 


(1) A person who knowingly aids another person to do an act 
made unlawful by this Ordinance shall be treated for the 
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purposes of this Ordinance as himself doing an unlawful act of 
the like description. 

(2) For the purposes of subsection (1), an employee or agent 
for whose act the employer or principal is liable under section 
46 (or would be so liable but for section 46(3)) shall be deemed 
to aid the doing of the act by the employer or principal 


(3) A person does not under this section knowingly aid another 
to do an unlawful act if — 


(a) he acts in reliance on a statement made to him by that other 
person that, by reason of any provision of this Ordinance, 
the act which he aids would not be unlawful; and 

(b) itisreasonable for him to rely on the statement. 


(4) A person who knowingly or recklessly makes a statement of 
the kind referred to in subsection (3)(a) which in a material 
respect is false or misleading commits an offence and is liable 
on conviction to a fine at level 4. 


Part VL General Exceptions from Parts III to V 
48. Special measures 


Nothing in Part III, IV or V shall render unlawful an act that 1s 
reasonably intended to — 


(a) ensure that persons of a particular sex or marital status, or 
who are pregnant, have equal opportunities with other 
persons in circumstances in relation to which a provision is 
made by this Ordinance; 

(b) afford persons of a particular sex or marital status, or who 
are pregnant, goods or access to services, facilities or 
opportunities to meet their special needs in relation to — 


(i) employment, education, clubs or sport; or 
(ii) the provision of premises, goods, services or facilities, 


(c) afford persons of a particular sex or marital status, or who 
are pregnant, grants, benefits or programmes, whether 
direct or indirect, to meet their special needs in relation to— 


(i) employment, education, clubs or sport; or 

(ii) the provision of premises, goods, services or facilities. 
49. Charities 

(1) Nothing in Part III, IV or V shall — 


(a) be construed as affecting a provision to which this 
subsection applies, or 

(b) render unlawful an act which 1s done in order to give effect 
to such a provisian. 


(2) Subsection (1) applies to a provision for conferring benefits 
on persons of one sex only (disregarding any benefits to persons 
of the opposite sex which are exceptional or are relatively 
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charitable instrument. 


(3) In applying this section, account shall be taken of sect-on 
88 of the Inland Revenue Ordinance (Cap. 112). 


(4) In this section — 


“charitable instrument" means an enactment or other instrument 
so far as it relates to charitable purposes; 


"charitable purposes" means purposes which are exclusively 
charitable according to any enactment or rule of law. 


50. Sport, etc. 


Nothing in Part III, IV or V shall, in relation to any sport, rame 
or other activity of a competitive nature where the physical 
strength, stamina or physique of the average woman puts her at 
a disadvantage to the average man, render unlawful any act 
related to the participation of a person as a competitor in ewents 
involving that activity which are confined to competitors of one 
BCX. 


51. Insurance, etc. 


Nothing in Part IIL IV or V shall render unlawful the treatment 
of a person in relation to any class of insurance business, or 
similar matter involving the assessment of risk, where tbe 
treatment — 


(a) was effected by reference to actuarial or other data from a 
source on which it was reasonable to rely, and 

(b) was reasonable having regard to the data and any o'her 
relevant factors. 


452. Communal accommodation 


(1) In this section "communal accommodation" means 
residential accommodation which includes dormitories or ofter 
shared sleeping accommodation which for reasons of privacy or 
decency should be used by men only, or by women only ut 
which may include some shared sleeping accommodation for 
men, and some for women, or some ordinary sleeping 
accommodation). 


(2) In this section “communal accommodation" also includes 
residential accommodation all or part of which should be used 
by men only, or by women only, because of the nature of ‘he 
sanitary facilities serving the accommodation. 


(3) Nothing in Part III or IV shall render unlawful sex 
discrimination in the admission of persons to communal 
accommodation if the accommodation is managed in a way 
which, given the exigencies of the situation, comes as near as 
may be to fair and equitable treatment of men and women. 


(4) In applying subsection (3) account shall be taken of — 


(a) whether and how far it is reasonable to expect that the 
accommodation should be altered or extended, or that 
further alternative accommodation should be provided; and 

(b) the frequency of the demand or need for use of the 
accommodation by men as compared with women. 


(5) Nothing in Part IIl or IV shall render unlawful sex 
discrimination against a woman, or against a man, in respect of 
the provision of any benefit, facility or service if ~ 


(a) the benefit, facility or service cannot properly and 
effectively be provided except for those using communal 
accommodation; and 

(b) inthe relevant circumstances the woman or the man, as the 
case may be, could lawfully be refused the use of the 
accommodation by virtue of subsection (3). 


(6) Neither subsection (3) nor subsection (5) is a defence to an 
act of sex discrimination under Part II unless such arrangements 
as are reasonably practicable are made to compensate for the 
detriment caused by the discrimination; but in considering under 
subsection (55) whether the use of communal accommodation 
could lawfully be refused (in a case based on Part IIT), it shall be 
assumed that the requirements of this subsection have been 
complied with in respect of subsection (3). 


(7) This section is without prejudice to the generality of section 
34(1Y(c). 


55. Discriminatory training by certain bodies 


(1) Nothing in Part III, IV or V shall render unlawful any act 
done in relation to particular work by any person in or in 
connection with — 


(a) affording women only, or men only, access to facilities for 
training which would help to fit them for that work; or 
(b) encouraging women only, or men only, to take advantage of 


opportunities for doing that work, 


where it reasonably appears to that person that at any time 
within the 12 months immediately preceding the doing of the act 
there were no persons of the sex concerned doing that work in 
Hong Kong, or the number of persons of that sex doing the work 
in Hong Kong was comparatively small. 


(2) Nothing in Part II, IV or V shall render unlawful any act 
done by any person in, or in connection with, affording persons 
access to facilities for training which would help to fit them for 
employment, where it reasonably appears to that person that 
those persons are in special need of training by reason of the 
period for which they have been discharging domestic or family 
responsibilities to the exclusion of regular full time employment. 


(3) For the avoidance of doubt, it is hereby declared that the 
discrimination in relation to which subsection (2) applies may 
result from confining the training to persons who have been 
discharging domestic or family responsibilitiea, or from the way 
persons are selected for trammg, or both. 


(4) This section shall not apply in relation to any discrimination 
which is rendered unlawful by section 11. 


54. Other discriminatory training, etc. 


(1) Nothing in Part IIT, IV, or V shall render unlawful any act 
done by an employer in relation to particular work in his 
employment, being an act done in, or in connection with — 


(a) affording his female employees only, or his male employees 
only, access to facilities for training which would help to fit 
them for that work; or 

(b) encouraging women only, or men only, to take advantage of 


where at any time within the 12 months immediately preceding 
the doing of the act there were no persons of the sex concerned 
among those doing that work or the number of persons of that 


sex doing the work was comparatively small. 


(2) Nothing in section 16 shall render unlawful any act done by 
an organization to which that section applies in, or in 
connection with — 


(a) affording female members of the organization only, or male 
members of the organization only, access to facilities for 
training which would help to fit them for holding a post of 
any kind in the organization; or 

(b) encouraging female members only, or male members only, 
to take advantage of opportunities for holding such posts in 
the zati 


where at any time within the 12 months immediately preceding 
the doing of the act there were no persons of the sex concerned 
among persons holding such posts in the organization or the 
number of persons of that sex holding such posts was 
comparativeły small. 


(3) Nothing in Part III, IV or V shall render unlawful any act 
done by an organization to which section 16 applies in, or in 
connection with, encouraging women only, or men only, to 
become members of the organization where at any time within 
the 12 months immediately preceding the doing of the act there 
were no persons of the sex concerned among those members or 
the number of persons of that sex among the members was 
comparatively small. 

55. Trade unions, etc.: elective bodies 


(1) If an organization to which section 16 applies comprises a 
body the membership of which is wholly or mainly elected, 
nothing in that section shall render unlawful provision which 
ensures that a minimum number of persons of one sex are 
members of the body — 


(a) by reserving seats on the body for persons of that sex; or 
(b) by making extra seats on the body available (by election or 
co-option or otherwise) for persons of that sex on occasions 
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when the number of persons of that sex in the other seats is 
below the minimum, 


where in the opinion of the organization the provision is in the 
circumstances needed to secure a reasonable lower limit to the 
number of members of that sex serving on the body, and nothing 
in Part II, IV or V shall render unlawful any act done in order to 
give effect to such a provision. 


(2) This section shall not be taken as making lawful — 


(a) discrimination in the arrangements for determining the 
persons entitled to vote in an election of members of the 
body, ot otherwise to choose the persons to serve on the 
body, or 

(b) discrimination in any arrangements concerning membership 
of the organization itself. 


56. Indirect access to benefits, etc. 


(1) References in this Ordinance to the affording by any person 
of access to benefits, facilities or services are not limited to 
benefits, facilities or services provided by that person himself, 
but include any means by which it is in that person's power to 
facilitate access to benefits, facilities or services provided by any 
other person ("actual provider"). 


(2) Where by any provision of this Ordinance the affording by 
any person of access to benefits, facilities or services in a 


discriminatory way is in certain circumstances prevented from 
being unlawful, the effect of the provision shall extend also to 
the liability under this Ordinance of any actual provider. 


57. Acts done for purposes of protection of women 
(1) Nothing in - 


(a) the provisions of Part IIT, 

(b) tbe provisions of Part IV so far as it applies to vocational 
traming, or 

(c) the provisions of Part V so far as it has effect in relation to 
any of the provisions referred to in paragraph (a) or (b), 


shall render unlawful any act done by a person in relation to a 
women if — 


(i) it was necessary for that person to do it in order to comply 
with a requirement of an existing statutory provision 
concerning the protection of women; or 

(i) xt was necessary for that person to do it in order to comply 
with & requirement of a provision specified in Schedule 3 
and it was done by that person for the purpose of the 
protection of the woman concerned (or of any class of 
women that included that woman). 


(2) In subsection (1) - 


(a) the reference in paragraph (i) of that subsection to an 
existing statutory provision concerning the protection of 
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women is a reference to any such provision having effect 
for the purpose of protecting women as regards — 


(i) pregnancy or maternity, ot 
(i) other circumstances giving rise to risks specidcally 
affecting women, 


whether the provision relates only to such protection or to the 
protection of any other class of persons as well; 


(b) the reference in paragraph (ii) of that subsection t the 
protection of a particular woman or class of womer :s a 
reference to the protection of that woman or those wanen 
as regards any circumstances falling within paragraph 'aJ(1) 


or (ii). 


(3) Subject to subsection (4), the provisions of section 12(2):g), 
subsections (1X1) and (2)(b) and Schedule 3 shall expire on the 
1* anniversary of the day on which this Ordinance is enacted. 


(4) Prior to the expiry of the provisions referred to in 
subsection (3), the Legislative Council may, by resolution, 
amend that subsection to extend those provisions for a period of 
one year. 


58. Acts done under statutory authority to be exempt from 
certain provisions of Part IV 


(1) Nothing in - 


(a) the relevant provisions of Part IV; or 

(b) Part V so far as it has effect in relation to those provisiors, 
Shall render unlawful any act done by a person if it was 
necessary for that person to do it in order to comply wich a 
requirement of an existing statutory provision. 


(2) In subsection (1) “the relevant provisions of Part IV" 
means the provisions of Part IV except so far as they appl -o 
vocational training or sexual harassment. 


59. Acts safeguarding security of Hong Kong 


(1) Nothing in Part IM, IV or V shall render unlawful an act 
done for the purpose of safeguarding the security of Hong Korg 


(2) A certificate purporting to be signed by or on behalf of He 
Chief Secretary and certifying that an act specified in hs 
certificate was done for the purpose of safeguarding the security 
of Hong Kong shall be conclusive evidence that it was done [or 


that purpose. 


(3) A document purporting to be a certificate referred to im 
subsection (2) shall be received in evidence and, in the abserce 
of evidence to the contrary, shall be deemed to be such a 
certificate. 


» Subsections (2) and (3) shall not have effect in relation tc 
the determination of the question whether any act is render2c 
unlawful by — 


(a) Part I, 
(b) Part IV so far as it applies to vocational training; or 
(c) Part V as read with — 


(i) Part I; or 
(ii) Part IV so far as it applies to vocational training. 


60. Construction of references to vocational training 
In sections 57 and 58, “vocational traming” includes — 


(a) retraining, and 
(b) vocational guidance. 


61. Application to New Territories Land 
Nothing in Part IV or V shall — 


(a) be construed as affecting the operation of any of the 
provisions of — 


(i) the New Territories Ordinance (Cap. 97), or 
(ii) the New Territories Leases (Extension) Ordinance (Cap. 
150); or 


(b) render unlawful any act done by any person in, or in 
connection with, the operation of any of those provisions 


62. Further exceptions 

(1) No provision or Part of this Ordinance specified in column 
1 of Part 2 of Schedule 5 shall render unlawful any 
discrimination specified opposite thereto in column 2 of that 
Part. 


(2) Nothing in Part IIL IV or V shall render unlawful any act 
done by any person ~ 


fa) in connection with any discrimination which is not 
unlawful by virtue of the operation of subsection (1), and 

(b) to the extent that it is done for the purposes of that 
liscriminati 

Part VIL Equal Opportunities Commission 

General 

63. Establishment of Commission 


(1) There is hereby established a body corporate to be called 
the Equal Opportunities Commission. 


(2) The Commission shall have perpetual succession and a 
common seal and shall be capable of suing and being sued. 


(3) The Governor shall appoint to be members of the 
Commission - 


(a) a Chairperson; and 


(b) notless than 4 or more than 16 other members, 
each being an individual who is not a public officer. 


(4) The members of the Commission shall form its governing 
body with authority, in the name of the Commission, to perform 
the functions and exercise the powers of the Commission. 


(5) The members of the Commission may be appointed on a 
full-time or part-time basis as the Governor thinks fit except that 
the Chairperson shall be appointed on a full-time basis. 


(6) The relevant provisions of Schedule 6 shall have effect with 
respect to the Commission and its members. 


(7) The Commission shall not be regarded as a servant or agent 


of the Government or as enjoying any status, immunity or 
privilege of the Government. 


(8) Part VII of the Interpretation and General Clauses 
Ordinance (Cap. 1) shall apply to the Commission and 
appointments to the Commission except in so far as that Part is 
inconsistent with the provisions of this Ordinance. 


(9) Every appointment under subsection (3) shall be notified in 
the Gazette. 


(10) The Governor in Council may, by notice in the Gazette, 
amend subsection (3)(6) by substituting another number for any 
number appearing in that subsection. 


64. Functions and powers of Commission 
(1) The Commission shall — 


(a) work towards the elimination of discrimination; 

(b) promote equality of opportunity between men end women 
generally; 

(c) work towards the elimination of sexual harassment; 

(d) in the case of any act alleged to be unlawful by virtue of 
this Ordinance, encourage persons who are concerned with 
the matter to which the act relates to effect a settlement of 
the matter by conciliation, whether under section 84 or 


otherwise; 
(e) keep under review the working of this Ordinance and, when 
it is so required by the Governor or otherwise thinks it 
, draw up and submit to the Governor proposals 


op perform such other functions as are imposed on it under 


(2) The Commission may do all such things as are necessary 
for, or incidental or conducive to, the better performance of its 
functions and in particular but without prejudice to the 
generality of the foregoing, may — 


(a) establish such committees as it thinks fit, 


(b) acquire and hold property of any description if in the 
opinion of the Commission such property is necessary for — 
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(i) the accommodation of the Commission or of any committee, 
or 

(ii) the performance of any function which the Commission 
may perform, 


and, subject to the terms and conditions upon which such 
property is held, dispose of it; 


(c) enter into, carry out, assign or accept the assignment of, 
vary or rescind, any contract, agreement or other obligation; 

(d) employ such persons as it thinks fit to carry out any matter 
relating to tbe performance of its functions or the exercise 
of rts powers; 

(e) without prejudice to the generality of paragraph (d), engage 
the services of such persons as it thinks fit to carry out any 
matter relating to the performance of its functions or the 
exercise of its powers under section 84; 

() engage the services of such technical and professional 
advisers as it thinks fit to advise the Commission on any 
matter relating to the performance of its functions or the 
exercise of its powers; 

(g) undertake and execute any lawful trust which has as an 
object the furtherance of any function which the 
Commission is required or is permitted by this Ordinance 
to perform or any other similar object; 

(h) accept and solicit gifts and donations, whether subject to 
any trust or not, 

(i) with the prior approval of the Governor, become a member 
labs ud empto cde qe 


(whether in whole or in part) the elimination of 
discrimination; 

() exercise such other powers as are conferred on it under this 
Ordinance or any other enactment. 


(3) The relevant provisions of Schedule 6 shall have effect with 
respect to a committee and its members. 


+ èt 


Investigations 
70. Power to conduct formal investigations 


Without prejudice to the generality of section 64(1) the 
Commission may if it thinks fit, and shall if required by the 
Chief Secretary, conduct a formal investigation for any purpose 
connected with the carrying out of any of its functions under that 
section. 


71. Terms of reference 


(1) The Commission shall not embark on a formal investigation 
unless the requirements of this section have been complied 
with. 


(2) Terms of reference for the formal investigation shall be 
drawn up by the Commission or, if the Commission was 


required by the Chief Secretary to conduct the investigation, by 
the Chief Secretary after consulting the Commission. 
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(3) It shall be the duty of the Commission to give general 
notice of the holding of the formal investigation unless thc terms 
of reference confine it to activities of persons named in them, 
but in such a case the Commission shall in the prescribed 
manner give those persons notice of the holding ef the 
investigation. 

(4) Where the terms of reference of the formal investigation 
confine it to activities of persons named in them ard. the 
Commission in the course of it proposes to investigate any act 
made unlawful by this Ordinance which it believes that a person 
so named may have done, the Commission shall — 


(a) inform that person of its belief and of its proposal to 
investigate the act; and 

(b) offer him an opportunity of making oral or written 
representations with regard to it (or both oral and written 
representations if he thinks fit), 


and a person so named who avails himself of an opporanity 
under this subsection of making oral representations may be 
represented — 


(3) by counsel or a solicitor, or 

(ii) by some other person of his choice; not being a perax: to 
whom the Commission objects on the ground that 3c is 
unsuitable. 

(5) The Commission or, if the Commission was required by the 

Chief Secretary to conduct the formal investigation, the Chief 

Secretary after consulting the Commission may from time to 

time revise the terms of reference; and subsections (1), (37 end 

(4) shall apply to the revised investigation and terms of 

reference as they applied to the original. 


ttg 
Part VIIL Enforcement 
General 


75. Restrictions of proceedings for contravention of 
Ordinance 


(1) Except as provided by this Ordinance no proceedings, 
whether civil or criminal, shall lie against any person m respect 
of an act by reason that the act is unlawful by virtue of a 
provision of this Ordinance. 


(2) Subsection (1) shall not preclude the making of an order of 
certiorari, mandamus or prohibition. 


76. Claims under Part III or IV 
(1) A claim by any person (“the claimant") that another persoa 
("the respondent") — 


(a) has committed an act of discrimination against the clamant 
which is unlawful by virtue of Part IIl or IV; 


(b) sub opa de scel edili ciere: 
committed such an act of discrimination against the 
claimant, or 

(c) has committed an act of sexual harsssment against the 
claimant which is unlawful by virtue of Part II or IV, 


may be made the subject of civil proceedings in like manner as 
any other claim in tort. 


(2) Subsection (1) shall not apply to a claim under section 
17(1) of an act in respect of which an appeal, or proceedings in 
the nature of an appeal, may be brought under any enactment. 


(3) Proceedings under subsection (1) shall be brought in the 
District Court but all such remedies shall be obtainable in such 
proceedings as, apart from this subsection and section 75(1), 
would be obtainable in the High Court. 


(4) The District Court shall, by virtue of this subsection and 
notwithstanding any law, have all such powers as are necessary 
or expedient for it to have in order to provide any of the 
remedies referred to in subsection (3) or to grant an injunction 
under section 81 or 82(4). 


(5) In respect of an unlawful act of discrimination falling 
within section 5(1)(b), 7(1)(b) œ 8(b), no award of damages 
shall be made if the respondent proves that the requirement or 
condition concerned was not applied with the intention of 
treating the claimant unfavourably on the ground of the 
claimant's sex, marital status or pregnancy, as the case may be. 


(6) For the avoidance of doubt, it is hereby declared that 
damages in respect of an unlawful act of discrimination or 
sexual harassment may include compensation for injury to 
feelings whether or not they include compensation under any 
other head. 


(7) No award of damages to a claimant shall exceed an amount 
of $150,000 in the case of - 


(a) an act of discrimination against the claimant which is 
unlawful by virtue of Part III (including any case where the 
respondent is by virtue of section 46 or 47 to be treated as 
having committed such an act of discrimination against the 
claimant), or 

(b) an act of sexual harassment against the claimant which is 
unlawful by virtue of Part IL 


(8) The Governor in Council may, by notice in the Gazette, 
amend subsection (7) by substituting another amount for the 
amount appearing in that subsection. 

Enforcement Notices 

Tl. Issue of enforcement notices 

(1) This section applies to any act which is — 


(a) an unlawful discriminatory act, 


(b) an unlawful act of sexual harassment; 
(c) acontravention of section 42; or 
(d) acontravention of section 43, 44 or 45, 


and so applies whether or not proceedings have been brought in 
respect of the act. 


(2) If in the course of a formal investigation the Commission 
becomes satisfied that a person is committing, or has committed, 
any acts to which this section applies, the Commission may in 
the prescribed manner serve on him a notice in the prescribed 
form requiring him — 


(a) not to commit any such acts (which may include 
discontinuing or changing any of his practices or other 
arrangements which occasioned those acts, in particular to 
avoid any repetition thereof}, and 

(b) where compliance with paragraph (a) involves changes in 
any of hia practices or other arrangements — 


(i) to inform the Commission that he has effected those 
changes and what those changes are; and 

(ii) to take such steps as may be reasonably required by the 

. A motice for the purpose of affording that information to other 
persons concerned. 


(3) An enforcement notice may also require the person on 
whom it is served to furnish the Commission with such other 
information as may be reasonably required by the notice in order 
to verify that the notice has been complied with. 


(4) An enforcement notice may specify the time at which, and 
the manner and form in which, any information is to be 
furnished to the Commission, but the time at which any 
information is to be furnished in compliance with the notice 
shall not be later than 5 years after the notice has become final. 


(5) Section 72(4) shall apply to requirements under subsections 
(2)(5), (3) and (4) contained in an enforcement notice which has 
become final as it applies to requirements in a notice served 
under section 72(1). 


78. Appeal against enforcement notice 


(1) Not later than 45 days after an enforcement notice is served 


on any person he may appeal against any requirement of the 
notice to the District Court. 


(2) Where the District Court considers a requirement in respect 
of which an appeal is brought under subsection (1) to be 
unreasonable because it is based on an incorrect finding of fact 
or for any other reason, the Court shail quash the requirement. 


(3) On quashing a requirement under subsection (2), the 
District Court may direct that the enforcement notice shall be 
treated as if, in place of the quashed, it had 
contained a requirement in terms specified in the direction. 
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(4) Subsection (1) shall not apply to a requirement treated as 


' included in an enforcement notice by virtue of a direction under 


subsection (3). 
T9. Investigation as to compliance with enforcement notice 
(i) F- 


(a) the tenns of reference of a formal investigation state that its 
purpose is to determine whether any requirements of an 
enforcement notice are being or have been carried out, but 
section 72(2)(b) does not apply; and 

(b) section 71(3) is complied with in relation to the 
investigation on a date (“the commencement date") not 
later than the expiration of the period of 5 years beginning 
when the enforcement notice became final, 


the Commission may within the relevant period serve notices 
under section 72(1) for the purposes of the investigahon without 
needing to obtain the consent of the Chief Secretary. 


(2) In subsection (1), “relevant period" means the period 
beginning on the commencement date and ending on the later of 
the following dates — 


(a) the date on which the period of 5 years referred to in 
subsection (1)(b) expires, 
(b) the date 2 years after the commencement date. 


80. Register of enforcement notices 


(1) The Commission shall establish and maintain a register 
(“the register") of enforcement notices which have become final. 


(2) Any person shall be entitled, on payment of such 
reasonable fee, if any, as may be determined by the 
Commission — 


(a) to inspect the register during ordinary office hours and take 
copies of any entry, or 

(b) to obtain from the Commission a copy, certified by the 
Commission to be correct, of any entry in the register 


(3) the Commission may, if it thinks fit, determine that the 
right conferred by subsection (2)(G) shall be exercisable in 
relation to a copy of the register instead of, or in addition to, the 
(4) The Commission shall give general notice of the place or 
places where, and the times when, the register or a copy of it 
may be inspected. 


Other enforcement by Commission 


81. Persistent discrimination or sexual harassment 


(1) If, during the period of 5 years beginning on the date on 
which either of the following became final in the case of any 


person, namely — 
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(a) an enforcement notice served on him; 
(b) a finding by the District Court under section 76 that he has 


done an unlawful discriminatory act or unlawful aci of © 


sexual harassment, 


it appears to the Commission that unless restrained he is ixely 
to do one or more acts falling within paragraph (f), or 
contravening section 42, the Commission may apply te the 
District Court for an injunction restraining him from doirg so; 
and the District Court, if satisfied that the application is well- 
founded, may grant the injunction in the terms applied for o- in 
more limited terms. 


82. Enforcement of sections 43, 44 and 45 


(1) Proceedings in respect of a contravention of section 43, 44 
or 45 shall be brought only by the Commission in accorGaace 
with the provisions of this section. 


(2) The proceedings shall be — 


(a) an application for a decision whether the all:ged 
contravention occurred; or 
(b) an application under subsection (4), 


or both. 


(3) An application under subsection (2)(a) shall be made tc the 
District Court. 


(4) Ifit appears to the Commission — 


(a) that a person has done an act which by virtue of section 43, 
44 or 45 was unlawful, and 

(b) that unless restrained he is likely to do further acts which 
by virtue of that section are unlawful, 


the Commission may apply to the District Court for æn 
injunction restraining him from doing so; and the District Cort, 
if satisfied that the application is well-founded, may grant +e 
injunction in the terms applied for or in more limited terms. 


(5) Without prejudice to subsection (4), if it appears to He 
Commission that a person has done an act which was unlawitl 
by virtue of section 43, the Commission may apply to xhz 
District Court for an order imposing a financial penalty on svca 
well-founded, may make such an order. 


(6) The financial penalty imposed under subsection (5) shal! 
not exceed $10,000 for the first occasion on which a penalty iz 
imposed, and $30,000 for the second and any subsequen- 
occasion on which a penalty is imposed in respect of the same 
person. 


Help for persons suffering discrimination or sexual 
harassment 


83. Help for sggrieved persons in obtaining information, 
etc. 


(1) With a view to helping a person (“the person aggrieved”) 
who considers he may have been discriminated against or 
sexually harassed in contravention of this Ordinance to decide 
whether to institute proceedings and, if he does so, to formulate 
and present his case in the most effective manner, the 
Commission may prescribe — 


(a) forms by which the person aggrieved may question the 
respondent on his reasons for doing any relevant act, or on 
any other matter which is or may be relevant, 

(6) forms by which the respondent may if he so wishes reply to 
any questions. 


(2) Where the person aggrieved questions the respondent 
(whether or not in accordance with forms referred to in 
subsection (1) — 


(a) the question, and any reply by the respondent (whether or 
not in accordance with such a form) shall, subject to 
subsections (3), (4) and (5), be admissible as evidence in 
the proceedings, 


(b) if it appears to the District Court that the respondent 
deliberately, and without reasonable excuse, omitted to 
reply within a reasonable period or that his reply is evasive 
or equivocal, the Court may draw any inference from that 
fact it considers it just and equitable to draw, including an 
inference that he committed an unlawful act. 


(3) The Commission may — 


(a) prescribe the period within which questions must be served 
in order to be admissible under subsection (2)(aJ; 

(b) prescribe the manner in which a question, and any reply by 
the respondent, may be served. 


(4) Rules under the District Court Ordinance (Cap. 336) may 
enable the District Court entertaining a claim under section 76 
to determine, before the date fixed for the hearing of the claim, 
whether a question or reply is admissible under this section or 
not. 


(5) This section is without prejudice to any other enactment or 
rule of law regulating interlocutory and preliminary matters in 
proceedings before the District Court, and has effect subject to 
any enactment or rule of law regulating the admissibibty of 
evidence in such proceedings. 


(6) In this section, "respondent" includes a prospective 
respondent. 


ees 
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UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/167. Improvement of the status of women in the 
Secretariat, 23 December 1994. (Readex United Nations Index, 
Document No. A/RES/49/167.) 


The General Assembly, 


Recalling Articles 1 and 101 of the Charter of the United 
Nations, 


Recalling also Article 8 of the Charter, which provides that the 
United Nations shall place no restrictions on the eligibility of 
men and women to participate in any capacity and under 
conditions of equality in its principal and subsidiary organs, 


Strategies 
especially paragraphs 79, 315, 356 and 358, 


Recalling the relevant resolutions and decisions of the General 
Assembly, the Economic and Social Council and other bodies 
that have continued to focus on this area since the adoption of 
Assembly resolution 2715 (XXV) of 15 December 1970, in 
which the question of the employment of women im the 
professional category was first addressed, 


Concerned at the serious and continuing underrepresentation of 
sete nag ip Sab and gare erar ara cid 
making levels, 


Convinced that the improvement of the status of women in the 
credibility of the United Nations, including its leadership role in 
advancing the status of women worldwide and in promoting the 
full participation of women in all aspects of decision-making, 


Recalling the goal set in its resolutions 45/125 of 14 December 
1990 and 45/239 C of 21 December 1990, which was reaffirmed 
in its resolutions 46/100 of 16 December 1991, 47/93 of 16 
December 1992 and 48/106 of 20 December 1993, of a 35 per 
cent overall participation rate of women in posts subject to 


geographical distribution by 1995, 


Noting with concern that the current rate of increase in the 
appointment of women may not be sufficient to achieve the 
objective of a 35 per cent participation rate of women in posts 
subject to geographical distribution by 1995, 


Recalling the goal set in its resolution 45/239 C, which was 
reaffirmed in its resolutions 46/100, 47/93 and 48/106, of a 25 
per cent participation rate of women in posts at the D-1 level 
and above by 1995, 


! Report of the World Conference to Review and Appraise the 
Achievements of the United Nations Decade for Women: 
Equality, Development and Peace, Nairobi, 15-26 July 1985 
(United Nations publication, Sales No. E.85.IV.10), chap. I, 
sect. A. 


Appendix — 630 - United Nations 783 


Noting with disappointment that the participstion rate of 
women in posts at the D-1 level and above remains 
unacceptably low, and well below the 25 per cent goal, 


Noting the efforts made in the past year by the Secretary- 
General and the Office of Human Resources Management to 
integrate the objectives set by the General Assembly for the 
improvement of the status of women in the Secretariat into the 
overall strategy for the management of the Organization's 
human resources, and noting also that such a comprehensive 
nime E EE 
the Secretariat, 


Recognizing the importance of providing equal employment 
opportunities for all staff, 


Aware that a comprehensive policy aimed at preventing sexual 
harassment should be an integral part of personne] policy, 


Commending the Secretary-General for his administrative 
instruction on procedures for dealing with cases of sexual 
harassment, 


Bearing in mind that a visible commitment by the Secretary- 
General is essential to the achievement of the targets set by the 
General Assembly, 


1. Welcomes the report of the Secretary-General; ? 


2. Takes note of the strategic plan of action for the 
improvement of the status of women in the Secretariat (1995- 
2000) contained in section IV of the report, and the goals and 
objectives of the strategic plan as proposed by the Secretary- 
General; 


3. Urges the Secretary-General to implement fully the 
strategic plan, noting that his visible commitment is essential to 
the achievement of the targets set by the General Assembly and 
the goals and objectives contained in the strategic plan; 


4. Welcomes the Secretary-General's intention to ensure 
implementation of the strategic plan through, inter alia, the 
issuance of clear and specific mstructions as to the authority and 
responsibility of all managers to implement the plan and the 
criteria by which performance will be appraised, 


5. Urges the Secretary-General, m accordance with the 
Charter of the United Nations and consistent with the strategic 
plan, to accord greater priority to the recruitment and 
promotion of women in posts subject to geographical 
distribution, particularly in senior policy-level and decision- 
making posts and within those parts of the United Nations 
system and its specialized agencies where representation of 
women is considerably below the average, in order to achieve 


? ST/AI/379. 


? A/49/587 and Corr.1. 
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the goals set in its resolutions 45/125 and 45/239 C of am 
overall participation rate of 35 per cent by 1995 and 25 per cer 
in posts at the D-1 level and above by 1995; 


6. Also urges the Secretary-General to examine furthe- 
existing work practices within the United Nations system with 1 
view to increasing flexibility so as to remove direct or indirect 
discrimination against staff members with family 
responsibilities, including consideration of such issues = 
spouse employment, job-sharing, flexible working hours, chilc- 
care arrangements, career-break schemes and access to training. 


7. Further urges the Secretary-General to increase tle 
number of women employed in the Secretariat from developirz 
countries, particularly those which are unrepresented ca 
underrepresented, and from ofher countries that have a low 
representation of women, including countries in transition; 


8. Requests the Secretary-General to ensure that equzl 
employment opportunities exist for all staff, 


9. Also requests the Secretary-General to enable, from withm 
existing resources, the focal point for women within tbe 
Secretariat effectively to monitor and facilitate progress in the 


implementation of the strategic plan; 


10. Strongly encourages Member States to support tke 
strategic plan and the efforts of the United Nations and tke 


specialized agencies to increase the percentage of women n 
Professional posts, especially at the D-1 level and above, by 
identifying and submitting more women candidates, 
encouraging women io apply for vacant posts and creatirg 
national rosters of women candidates to be shared with the 
Secretariat, specialized agencies and regional commissions, 


11. Requests the Secretary-General further to  develep 
ALLE NEP 
sexual harassment in the Secretariat, 


12. Also requests the Secretary-General to ensure that a 
progress report on the status of women in the Secretarat 


containing, infer alia, information on activities undertaken 
towards the achievement of the goals and objectives contained 
in the strategic plan and policy measures aimed at the 
prevention of sexual harassment in the Secretariat, is presented 
to the Commission on the Status of Women at its thirty-nirth 
session, in accordance with the relevant rules on the delivery 
timetable for documentation, and to the General Assembly at 
its fiftieth session. 


UNITED NATIONS. GENERAL ASSEMBLY. Resolut on 
No. 50/168. Violence against women migrant workers, 22 
December 1995. (Readex United Nations Index, Document “No. 
A/RES/50/168.) 


The General Assembly, 


Recalling its resolutions 47/96 of 16 December 1992, 48/110 of 
20 December 1993 and 49/165 of 23 December 1994, as well as 
Commission on the Status of Women resolution 38/7 of 18 
March 1994,* and taking note of Commission on the Status of 
Women resolution 39/7 of 31 March 1995? and Commission on 
Human Rights resolution 1995/20 of 24 February 1995,° 


Taking note of the report of the Secretary-General,' 


Taking note with concern of the report of the Working Group on 
Contemporary Forms of Slavery of the Subcommission on 
Prevention of Discrimination and Protection of Minorities on its 
twentieth session, in particular its observations with respect to 
the treatment of migrant workers, 


Acknowledging the preliminary report of the Special Rapporteur 
of the Commission on Human Rights on violence against 
women, its causes and its consequences,” 


Stressing that the promotion of the human rights of women 
constitutes an integral part of human rights activities of the 
United Nations, as reaffirmed in the Vienna Declaration and 
Programme of Action, adopted by the World Conference on 
Human Rights an 25 June 1993,” 


Affirming the Programme of Action of the Intemational 
Conference on Population and Development,! which called 
upon all countries to take full measures to eliminate all forms of 
exploitation, abuse, harassment and violence against women, 

Welcoming the Copenhagen Declaration on Social Development 
and the Programme of Action of the World Summit for Social 
Development, adopted by the World Summit on 12 March 


^ Official Records of the Economic and Social Council, 1994, 
Supplement No. 7 (E/1994/27), chap. I, sect. C. 
> Ibid., 1995, Supplement No. 6 (E/1995/26), chap. I, sect. C. 


$ Tbid., Supplement No. 3 (E/1995/23 and Corr.1 and 2), chap. 
IL. 


7 AJ/50/378. 

8 E/CN.A/Sub.2/1995/28 and Add.1. 

? E/CN.4/1995/42. 

10 A/CONF.157/24 (Part I), chap. IIL 

! Report of the International Conference on Population and 
Development, Cairo, 5-13 September 1994 (United Nations 


publication, Sales No. E.95.X1IL18), chap. I, resolution 1, 
annex. 


Ic 


1995," which declared that countries should take concrete 
measures against the exploitation of migrants, 


Welcoming also the Beijing Declaration and the Platform for 
Action, adopted by the Fourth World Conference on Women on 
15 September 1995," which recognized the vulnerability to 
violence and other forms of abuse of women migrants, including 
women migrant workers, whose legal status in the host country 
depends on employers who may exploit their situations, 


Noting the large numbers of women from developing countries 
and from same countries with economies in transition who 
continue to venture forth to more affluent countries in search of 
a living for themselves and their families, as a consequence of 
poverty, unemployment and other socio-economic conditions, 
while acknowledging the primary duty of States to work for 
conditions that provide employment and security to their 
citizens, 

Concerned by the continumg reports of grave abuses and acts of 
violence committed against the persons of women migrant 
workers by some employers in some host countries, 


Encouraged by some measures adopted by some receiving 
countries to alleviate the plight of women migrant workers 
residing within their areas of jurisdiction, 


Reiterating that acts of violence directed against women impair 
or nullify their enjoyment of their human rights and fundamental 
freedoms, 


l. Determines to prevent and eliminate all forms of violence 
against women and girls; 


2. Calls upon States Members of the United Nations to adopt 
measures for the effective implementation of the Declaration on 
the Elimination of Violence against Women," including 
applying them to wamen migrant workers, as well as all relevant 
measures emanating from recent world conferences; 


3. Encourages Member States to enact and/or reinforce penal, 
civil, labour and administrative sanctions in domestic legislation 
to punish and redress the wrongs done to women and girls who 
are subjected to any form of violence, whether m the home, the 
workplace, the community or society, 


4. Also encourages Member States to adopt and/or implement 
and periodically to review and analyse legislation to ensure its 
effectiveness in eliminating violence against women, 
emphasizing the prevention of violence and the prosecution of 
offenders, and to take measures to ensure the protectian of 
women subjected to violence and that they have access to just 


12 A/CONF.166/9, chap. I, resolution 1, annexes I and II. 
13 AJCONF.177/20, chap. I, resolution 1, annexes I and IL 


14 Resolution 48/104. 
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and effective remedies, including compensation and indem- 
nification and healing of victims, and for the rehabilitation of 

rights of women migrant workers and ensuring 
health, legal and social services for them, adopting specific 
measures to address these problems, setting up, as necessary, 
linguistically and culturally accessible services and mechanisms 
to implement these measures and, in general, creating conditions 
that foster greater harmony and tolerance between women 
migrant workers and the rest of the society in which they reside; 


5.  Encowrages Member States to consider signing and 
ratifying or acceding to the International Convention on the 
Protection of the Rights of All Migrant Workers and Members 
of Their Families,” as well as the Slavery Convention of 1926. 


6. Requests the Secretary-General to convene a meeting of an 
expert group, with the participation of the Special Rapporteur of 
the Commission on Human Rights on violence against women 
and under the regular programme of the Division for the 
Advancement of Women of the Secretariat, to submit 
recommendations for improving coordination of the various 
efforts of United Nations agencies on the issue of violence 
against women migrant workers and to develop concrete 
indicators as a basis for determining the situation of women 
migrant workers for submission, through normal channels, to the 
General Assembly at its fifty-first session; 


7. Requests the United Nations High Commissioner for 
Human Rights, the Centre for Human Rights of the Secretariat 
and the Special Rapporteur, as well as all relevant bodies and 
programmes in the United Nations system, when addressing the 
issue of violence against women, to give particular attention to 


the issue of violence perpetrated against women migrant 
workers and to submit reports thereon to the General Assembly, 


8. Invites trade unions to support the realization of the rights 


of women migrant workers by assisting them in organizing 
themselves so as to enable them better to assert their rights, 


9. Requests the Secretary-General to report to the General 
Assembly at its fifty-first session on the implementation of the 
present resolution, including on reports received from all 
authorities and bodies in the United Nations system, Member 
States, intergovernmental organizations and other concerned 
bodies, with due regard for possible measures to improve the 
reporting procedure. 


I5 Resolution 45/158, annex. 


!6 United Nations, Treaty Series, vol. 212, No. 2861. 
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AUSTRALIA. QUEENSLAND. Industrial Relations Reform 
Act 1994 (Act No. 12 of 1994), 30 March 1994. (Acts of the 
Parliament of Queensland, 1994, pp. 379-606.) 


Insertion of new Divs 4-7 im Pt 4 (Industrial Relztions 
Commission) 


6. In Part 4— 


insert — 


‘Division 5 — Equal remuneration for work of equal vainc 
'Object of Division (s 170BA Cwlth) 
'49BA. The object of this Division is to give effect to — 


(a) the Anti-Discrimination Conventions; and 

(b) the Equal Remuneration Recommendation; and 

(c) The Discrimination (Employment and Occupa-ion) 
Recommendation. 


"Meaning of expressions (s 170BB Cwith) 
'49BB. (1) In this Division — 


"equal remuneration for work of equal value" means equal 
remuneration for men and women workers for work of equal 
value. 


'Q) Ifan expression used in this Division is also used in the 
Equal Remuneration Convention, it has the same meaning as in 
the Convention. 


‘Orders requiring equal remuneration (s 170BC Cwith) 


'49BC. (1) The Commission may make any order it consicers 
appropriate to ensure employees covered by the order will 
receive equal remuneration for work of equal value. 


'(Q) An order may provide for an increase in remuneraton 


'Orders only on application (s 170BD Cwith) 


'49BD. The Commission may make an order under tis 
Division only if it has received an application from — 


(a) an employee to be covered by the order, ar 
(b) an industrial organisation whose rules entitle it to 
the industrial interests of employees to >e 
covered by the order, or 
(c) the Anti-Discrimination Commissioner. 


"When Commission must and may only make order (s 170BC 
Cwlth) 


'49BE. The Commission must, and may only, make an order if 


(a) itis satisfied the employees to be covered by the order do 
not receive equal remuneration for work of equal value; 
and 

(b) the order can reasonably be regarded as appropriate and as 
giving effect to — 


(i 1 or more of the Anti-Discrimmation Conventions, or 

(ii) the Equal Remuneration Recommendation; or 

(iii) the Discrimination (Employment and Occupation) 
Recommendation. 


‘Immediate or progressive introduction 
remuneration (s 170BF Cwith) 


of equal 
'49BF. The order may introduce equal remuneration for work 
of equal value — 


(a) immediately, or 
(b) progressively, in specified stages. 
‘Employer not to reduce remuneration (s 170BG Cwith) 


'49BG. (1) An employer must not reduce an employee's 
remuneration because an application or order has been made 


under this Division. 


'(2) If an employer purports to do so, the reduction is of no 
effect. 


"Division does not limit other rights (s 170BH Cwith) 

'49BH. This Division does not limit any right a person or 
industrial organisation may otherwise have to secure equal 
remuneration for work of equal value. 


‘Division 6 — Furth s odd ced ler Division 
4or 5 


'Orders to be written (s 170JA Cwith) 


'49CA. An order of the Commission under Division 4 or 5 
must be written. 


"When orders take effect (s 170JB Cwith) 


'49CB. An order of the Commission under Division 4 or 5 
takes effect from the date of the order oc a later specified date. 


‘Compliance with orders (s 170JC Cwith) 


'49CC. An order of the Commission under Division 4 or 5 is 
enforceable in the same way as an award. 


‘Amendment and revocation of orders (s 1701D Cwith) 


'49CD. The Commission may amend or revoke an order under 
Division 4 or 5 only if it has received an application from any of 
the following persons (whether or not named or described in the 
order ) — 

(a) an employer, or representative of an employer, covered by 


the order; 


(b) an employee, or representative of any employee, covered 
by the order. 


"Inconsistent awards or orders (s 170JG Cwith) 


'49CE. An award, industrial agreement, certified agreement, 
enterprise flexibility agreement os order of the Commission that 
is inconsistent with an order under Division 4 or 5 does not 
apply to the extent the inconsistency detrimentally affects the 
rights of the employees concemed. 


+ tk 
Amendment of Pt 11 (General conditions of employment) 
20. Part 11, Division 4 — 
omit, insert — 
‘Division 3A — Parental leave 
‘Subdivision 1 — Preliminary 
‘Object of Division (s 170KA Cwith) 
'174AA. The object of this Division is to give effect to the 
Family Responsibilities Convention and the Family 
Responsibilities Recommendation. 
"Basic principles (Sch 14 cl 1 Cwith) 
'174AB. (1) Under this Division, an employee who gives 
birth to a child, and her spouse, are entitled to unpaid parental 
leave (totalling 52 weeks) to care for the child. 
'(Q2) However, an employee's entitlement to leave under this 
Division is reduced by the employees other entitlements to 
parental leave other than under this Division. 


'(3) To obtain parental leave under this Division, an employee 
must satisfy specified requirements about — 

(a) length of service; and 

(b) notice periods, and 

(c) information and documentation. 


'(4) Except for 1 week at the time of the birth, an employee 
and the employee's spouse must take parental leave at different 
times. 
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'(5) An employee may take other leave (annual leave for 
example) in conjunction with parental leave, but this will reduce 
the amount of parental leave the employee may take. 


'(6) Parental leave may be varied in certain circumstances. 


'(7) In general, if a variation is foreseeable, an employee must 
give notice of it, but if a variation is not foreseeable notice is not 
required (for example, when the birth is premature). 


'(8) Cancellation of parental leave by the employer is limited 
to situations when — 


(8) the employee will not become, or ceases to be, the child's 
primary care-giver, or 

(b) there has been a mistake in calculating the amount of leave 
to which the employee is entitled. 


'(9) An employee who takes parental leave is, in most 
circumstances, entitled to return to the position the employee 
held before the leave was taken. 


(19) Parental leave does not break an employee's continuity of 
service. 

"Definitions (Sch 14 cl 2 Cwlth) 

'174AC. In this Division — 

"continuous service" means — 


(a) service under an unbroken contract of employment other 
than as a casual or seasonal employee; and 
(b) includes a period of leave or absence authorised by — 


(i) the employer, or 

(i) an award, industrial agreement, certified agreement, 
enterprise flexibility agreement or order, or 

(iii) a contract of employment; or 

(iv) this Division; 


"Division 3A long paternity leave" has the meaning given by 
section 174CA; 


"Division 3A maternity leave" has the meaning given by 
section 174BA; 


"Division 3A short paternity leave" has the meaning given by 
section 174CA; 


"employee" includes a part-time employee, but not a casual or 
seasonal employee; 


"law" includes an unwritten law, 


"long paternity leave" means Division 3A long paternity leave 
or other leave — 
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(a) that an employee is entitled to, has been applied for or been 
granted for the birth of his spouse's child, other than 1ader 
this Division (for example, under an award, order or 
agreement), and 

(b) that is analogous to Division 3A lang paternity leave, or 
-would be analogous except that — 


(i) itis paid leave; or 
(ii) different rules govern eligibility for it, or 
(iii) it can be taken for different periods, 


"maternity leave" means Division 3A maternity leave or >ther 
leave — 


(a) that an employee is entitled to, has been applied for or bzen 
granted for her pregnancy or her child's birth, other than 
under this Division (for example, under an award, orcer or 


agreement), and 
- (b) that is analogous to Division 3A maternity leave, or v-ould 
be analogous except that — 
(i) itis paid leave; or 
(ii) it can begin before the estimated date of birth; or 
(iii) different rules govern eligibility for it; or 
(iv) it can be taken for different periods; 


"medical certificate" means a certificate signed by a docto; 
"parental leave" means maternity leave or paternity leave; 


"paternity leave" means short paternity leave or long pate-nity 
leave, 


"short paternity leave" means Division 3A short pate-naty 
leave or other leave — 


(a) that an employee is entitled to, has been applied for or been 
granted for the birth of his spouse's child, other than uncer 
this Division (for example, under an award, orde- or 

y; and 

(b) that is analogous to Division 3A short paternity leave, or 

would be analogous except that — 


(i) itis paid leave; or 

(ii) different rules govern eligibility for it; or 

(iii) it can be taken for different periods, 

"spouse" of an employee includes — 

(a) a former spouse; and 

(b) ahasa of the oppose ai to the einploves who lives Sa 
the employee in a marriage-like relationship, although -mot 
legally married to the employee. 

‘Subdivision 2 — Maternity leave 

'Entitlement to maternity leave (Sch 14 ci 3 Cwith) 


'174BA. An employee who becomes pregnant is entitled © 1 


period of unpaid leave ("Division 3A maternity leave") for the 
child's birth and to be the child's primary care-giver. 


‘Conditions of entitlement to maternity leave (Sch 14 cl 3 
Cwlth) 


'174BB. (1) An employer must grant Division 3A maternity 
leave to an employee if — 


(a) she notifies the employer of the estimated date of birth at 
least 70 days before the date; and 

(b) she applies for the leave at least 28 days before the first day 
of leave; and 

(c) the application states the first and last days of the leave; 
and 

(d) the first day of the leave is the estimated date of birth or a 
later day, and 

(e) she submits with the application a medical certificate that 
states — 


(i) she is pregnant and the estimated date of birth; or 
(ii) she has given birth to a living child and the date of birth; 
and 


(f) she submits with the application a statutory declaration 
stating — 


(i) the first and last days of all the following — 


(A) short paternity leave for which her spouse intends to apply, 
or has applied, for the child's birth; 

(B) long paternity leave for which her spouse intends to apply, 
or has applied, for the child's birth; 

(C) annual or long service leave for which her spouse intends to 
apply or has applied, instead of or in conjunction with, the 
paternity leave; and 


(ii) that she — 


(A) will be the childs primary care-giver throughout the 
maternity leave; and 

(B) will not engage in conduct inconsistent with her contract of 
employment while on maternity leave; and 


(g) itis reasonable to expect that she will complete, or she had 
completed, at least 1 year of continuous service with the 
employer on the day before the estimated date of birth. 


'(2) Subsection (1Xa) and (g) does not apply if ~ 


(a) because the child was premature, or for some other 
reason, it was not reasonably practicable for the 


compelling 
employee to comply with subsection (1Xay, and 


(b) if it was not reasonably practicable for the employee to 
notify the employer before the actual date of birth of the 
estimated date of birth — she notified the employer as soon 
as reasonably practicable, and 


A 


KA 


(c) otherwise — the medical certificate submitted under 
subsection (1Xe) also states the date that, as at the 70th day 
before the actual date of birth, was the estimated date of 
birth; and 

(d) it is reasonable to expect the employee will complete, or 
the employee had completed, 1 year of continuous service 
with the employer on the day before the estimated of birth. 


'(3) Subsection (1Xb) does not apply if — 


(a) it was not reasonably practicable for the employee to 
comply with the paragraph because the child was 
premature, or for some other compelling reason; and 

(b) the employee submits the application as soon as reasonably 
practicable before, on or after the first day of the leave; and 

(c) if the child is born before the employee submits the 
application — the first day of the leave is the day of the 
Child's birth or a later day. 


'(4) If subsection (3Xc) applies, subsection (1Xd) does not 
apply. 


'(S) 1f, because the child was premature, the first day of the 
leave is earlier than the estimated date of birth, a reference in 
this Division to 1 year of continnous service means a period of 
continuous service equal to 1 year less the period — 


(a) beginning on the first day of the leave; and 
(b) ending on the estimated date of birth. 


'(6) When an employee applies for maternity leave (the 
"substitute leave") to be taken mstead of maternity leave for 
which she has already applied (the "original leave") — 

(a) ifa document, submitted under subsection (1Xe» or (f) with 
the application for the original leave, applies to the 
application for the substitute leave — the document is not 
required to be submitted with the latter application; and 

(b) if the employer grants the substitute leave — the employer — 


(1) must cancel the original leave if it has been granted; or 
(ii) must not give the original leave if it has not been granted. 


"Period of maternity leave (Sch 14 cl 4 Cwlth) 

'174BC. (1) The Division 3A maternity leave — 

(a) ifthe child has not been born — 

(i) must begin on the later of — 

(A) the day stated in fhe application as the first day of the 
or 


(B) the estimated date of birth; and 


(i) must not extend beyond the first anniversary of the 
estimated date of birth; and 


(b) if the child has been born — 
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(i) must begin on the later of — 


(A) the day stated m the application as the first day of the 
leave, or 
(B) the child's date of birth; and 


(ii) must not extend beyond the child's first birthday, and 


(c) must not overlap with the spouse's leave (other than short 
paternity leave) stated in the relevant statutory declaration; 
and 


(d) must be for a continuous period equal to the shorter of — 


(i) the period applied far, or 
(ii) the period of entitlement. 


‘(2) The period of entitlement is 52 weeks less the total of ail 
the following — 


(a) unpaid leave (other than maternity leave) or paid sick leave 
that the employer has already granted to the employee for 
the pregnancy, and 

(b) annual or long service leave the employee has applied to 
take instead of, or in conjunction with, maternity leave for 
the pregnancy, and 

(c) the spouses leave stated in the relevant statutory 
declaration. 


'Entitlement reduced by other maternity leave available to 
employee (Sch 14 cl 5 Cwith) 


'174BD. (1) In this section — 


"period of alternative leave" means the leave mentioned in 
subsection (2Xb), 


"relevant section" means one of the following — 


e section 174BB (Conditions of entitlement to maternity 
leave), 
e section 174BC (Period of maternity leave), 


"unadjusted period of maternity leave" means any Division 
3A maternity leave that a relevant section would, apart from this 
section, require the employer to grant to the employee for the 
child's birth. 
‘(2) This section applies if, had this Division not been enacted 
(a) an employee could have applied (for her pregnancy or her 
child's birth) for maternity leave to which paragraphs (a) 
and (b) of the definition of "maternity leave" in section 
174AC applies, whether or not she has in fact applied; and 
(b) if she had applied as required by the rules governing the 
matemity leave, she would have a legally enforceable right 
to the leave, whether or not she has in fact applied. 
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'(3) If the period of alternative leave is at least as long «s the 
unadjusted period of maternity leave, the employer must not 
grant maternity leave to the employee under a relevant sect-on. 


'(4) Otherwise, the employer must grant to the empDyee, 
instead of the unadjusted period of maternity leave, a period of 
maternity leave that — 


(a) equals the difference between the unadjusted pericd of 
maternity leave and the period of alternative leave, and 

(b) begins immediately after the period of alternative leswe if 
the employer grants it; and 

(c) otherwise complies with section 174BC. 


"Taking annual or long service leave instead of, o- in 
conjunction with, maternity leave (Sch 14 cl 6 Cwith) 


'174BE. If an employee applies to take annual or long service 
leave instead of, or in conjunction with, Division 3À mate-nity 
leave, the employer must grant the annual or long service l*ave 


(a) had this Division not been enacted, the employer would 
have been obliged to grant it; or 
(b) the total of all the following is not more than 52 weeks — 


(i) the annual or long service leave; 

(ii) annual or long service leave that the employer has already 
granted to the employee instead of, ot in conjunction with, 
the maternity leave, 

(111) the maternity leave; 

(iv) unpaid leave (other than maternity leave) or paid sick leave 
that the employer has already granted to the employee: for 
the pregnancy, 

(v) the spouse's leave under section 174BB(1Xf) stated in the 
relevant statutory declaration. 


"Extending maternity leave (Sch 14 cl 7 Cwith) 


‘174BF. (1) An employee may apply to extend the Division 
3A maternity leave granted to her. 


'(2) The employer must grant the application if — 


(a) the application is given to the employer at least 14 days 
before the last day of the leave; and 

(b) the application states the first or last day of the extenced 
leave; and 

(c) unless the things mentioned in section 174BB(1XfX1) are 
still as stated in the relevant statutory declaration — the 
employee submits with the application a  statutery 
declaration stating the things mentioned; and 

(d) the period of leave, if extended, would not exceed fie 
period of entitlement under section 174BC, calculated at 
the time of granting the application. 


'(3) The matemity leave may be extended again only 3y 
agreement between the employer and the employee. 


‘Shortening maternity leave (Sch 14 cl 8 Cwith) 


'174BG. (1) An employee may apply to shorten the Division 
3A maternity leave granted to her. 


'(2) The employer may grant the application if it states the last 
day of the shortened leave. 


‘Effect on maternity leave of failure to complete 1 year of 
continuous service (Sch 14 cl 9 Cwith) 


'174BH. The employer may cancel Division 3A maternity 
leave if — 


(a) it has been granted on the basis that it is reasonable to 
expect the employee will complete a period of at least 1 
year of continuous service with the employer on a particular 
day and 

(b) the employee does not complete the period on the day. 


"Effect on maternity leave if pregnancy terminates or child 
dies (Sch 14 cl 10 Cwlth) 


'174BL (1) This section applies if an employer has granted 
Division 3A maternity leave to an employee and — 


(a) the pregnancy terminates other than by the birth of a living 
child; or 

(b) she gives birth to a living child but the child later dies. 

'(2) If an event mentioned in subsection (1X) or (b) happens 

before the leave begins, the employer may cancel the leave 

before it begins. 


'(3) If the leave has begun, the employee may notify the 
employer that she wishes to return to work. 


'(4) 1f the employee does so, the employer must notify her of 
the day when she must return to work. 


'(5) The day must be withm 4 weeks after the employer 
received tbe notice. 

'(6) Also, despite subsections (3) to (5), if the leave has begun, 
the employer may notify the employee of the day when she must 
return to work. 


'(7) The day must be at least 4 weeks after the employer gives 
the notice. 


'(8) Ifthe employee returns to work, the employer must cancel 
the rest of the leave. 


'Effect on maternity leave of ceasing to be the primary care- 
giver (Sch 14 cl 11 Cwlth) 


'174BJ. (1) This section applies if — 


(a) during a substantial period beginning on or after the 


beginning of an employees Division 3A maternity leave, 
the employee is not the child's primary care-giver, and 

(b) having regard to the length of the period and to any other 
relevant circumstances, it is reasonable to expect the 
employee will not again become the child's primary care- 
giver within a reasonable period. 


'(2) The employer may notify the employee of the day when 
she must return to work. 


'(3) The day most De at Mast A week ANET (DE enmoyer ves 
the notice. 


'(4) If the employee returns to work, the employer must cancel 
the rest of the leave. 


"Return to work after maternity leave (Sch 14 cl 12 Cwlth) 


‘174BK. (1) This section applies when an employee returns 
to work after Division 3A maternity leave. 


'(2) The employer must employ her in the position she held 
immediately before — 


(a) if she was transferred to safe duties under section 174BL 
(Transfer to safe duties because of pregnancy) — the 
transfer, or 

(b) if she began working part-time because of the pregnancy — 
she began working part-time; or 

(c) otherwise — she began maternity leave. 


() F- 

(a) the position no longer exists, but 

(b) she is qualified for, and can perform the duties of, other 
positions in the employer's employment, 


the employer must employ her in whichever of the other 

positions is nearest in status and remuneration to the position. 

"Transfer to safe duties because of pregnancy 

']74BL. If, in the opinion of a doctor — 

(a) an illness or risk arising out of an employee's pregnancy, or 

(b) hazards connected with an employee's work having regard 
to the employee's pregnancy, 


make it inadvisable for the employce to continue existing duties, 
the employer may — 


(c) assign the employee to other duties that — 


(i) the employee can efficiently perform; and 
(ii) nearest in status and remuneration to the existing duties, or 


(d) direct the employee to take leave for the period that the 
doctor considers necessary. 
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'Subdivision 3 — Paternity leave 
'Entitlement to paternity leave (Sch 14 cl 13 Cwith) 


'174CA. For the birth of his spouse's child, an employee is 
entitled to — 


(a) upto 1 week of unpaid paternity leave ("Division 3A short 
paternity leave") beginning on the child's date of birth, 
and 


(b) unpaid paternity leave ("Division 3A long paternity 
leave") to be the child[‘s] primary care-giver. 


‘Conditions of entitlement to short paternity leave (Sch 14 cl 
14 Cwith) 


'174CB. (1) An employer must grant Division 3A short 
paternity leave to an employee if — 


(a) at least 70 days before the estimated date of birth, he gives 
to the employer — 


(i) a notice stating his intention to apply for the leave and how 
long (up to 1 week) the leave is to last; and 

(ii) a medical certificate that names his spouse and states she is 
pregnant and the estimated date of birth, and 


(b) he applies for the leave as soon as reasonably practicable 
on or after the first day of the leave; and 


(c) the application states the first and last days of the leave; 
and 

(d) the leave is for not more than 1 week; and 

(e) unless the first day of the leave is the estimated date of 
birth — 


( he submits with the application a medical certificate that 
names his spouse and states the actual date of birth; and 
(ii) the first day of the leave is the actual date of birth; and 


(f) it is reasonable to expect that he will complete, or he had 
completed, at least 1 year of continuous service with the 
employer on the day before the estimated date of birth. 


'(Q) Subsection (1a) and (f) does not apply if -- 


(a) because the child was premature, or for some other 
compelling reason, it was not reasonably practicable for the 
employee to comply with subsection (1X8); and 

(b) it if was reasonably practicable for the employee to give to 
the employer (before the actual date of birth) the notice and 
certificate mentioned in subsection (1X8) — he gave them 
as soon as reasonably practicable; and 

(c) otherwise — the medical certificate submitted under 
subsection (1 KeX1) also states the date that, as at the 70th 
day before the actual date of birth, was the estimated date 
of birth; and 

(d) it is reasonable to expect the employee will complete, or 
the employee had completed, | year of continuous service 
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birth. 


‘Conditions of entitlement to long paternity leave (Sch 14 cl 
15 Cwith) 


'174CC. (1) An employer must grant Division 3A long 
paternity leave to an employee if — 


(a) he applies for the leave at least 70 days before the firs: day 
of the leave; and 

(b) the application states the first and last days of the leave, 
and 

(c) he submits with the application a medical certificate- that 
names his spouse and states — 


(i) she is pregnant and the estimated date of birth; or 
(ii) she has given birth to a living child and the date of birth; 
and 


(d) he submits with the application a statutory declarztion 
stating — 


(i) the first and last days of all — 


(A) unpaid leave (other than maternity leave) or paid sick Lave 
for which his spouse intends to apply, or has applied. for 
the pregnancy; and 

(B) maternity leave for which his spouse intends to applr, or 

(C) annual or long service leave, for which his spouse intends 
to apply, or has applied, instead of, or in conjunction vith, 
maternity leave; and 


(ii) that he — 


(A) will be the child's primary care-giver throughout the 
paternity leave; and 

(B) will not engage in conduct inconsistent with his contract of 
employment while on paternity leave; and 

(e) it is reasonable to expect that he will complete, or he had 
completed, at least 1 year cf continuous service with the 
employer on the day before the first day of the leave. 

(2) Subsection (1X8) does not apply if — 

(a) it was not reasonably practicable for the employee to 
comply with the subsection becanse the child was 
premature, or for some other compelling reason; and 

(b) the employee submits the application as soon as reasonzbly 
practicable before, on or after the first day of the leave. 

‘Period of long paternity leave (Sch 14 cl 15 Cwlth) 

'174CD. (1) The Division 3A long paternity leave — 


(a) if the child has not been bom — 


(i) must begin on the later of — 

(A) the day stated in the application as the first day of the 
leave; or 

(B) the estimated date of birth; and 


(i) must not extend beyond the first anniversary of the 
estimated date of birth; and 


(b) if the child has been born — 
(1) must begin on the later of — 


(A) the day stated in the application as the first day of the 
leave; or 
(B) the child's date of birth; and 


(ii) must not extend beyond the child's first birthday; and 


(c) must not overlap with the spouse's leave stated in the 
relevant statutory declaration; and 
(d) must be for a continuous period equal to the shorter of — 


(i) the period applied for, or 
(ii) the period of entitlement. 


'(2) The period of entitlement is 52 weeks less the total of all 
the following — 


(a) if the employee has notified the employer of his intention to 
apply for short paternity leave for the child's birth — the 
short paternity leave; and 

(b) annual or long service leave the employee has applied to 
take instead of, ar in conjunction with, long paternity leave 
for the child's birth; and 

(c) the spouses leave stated in the relevant statutory 
declaration. 


'Entitlement reduced by other paternity leave available to 
employee (Sch 14 cl 16 Cwith) 


'174CE. (1) In this section — 


"períod of alternative leave" means the leave mentioned m 
subsection (2Xby, 


"relevant section" means 1 of the following — 


e section 174CB (Conditions of entitlement to short paternity 
leave) 

e section 174CC (Conditions of entitlement to long paternity 
leave), 


"unadjusted period of paternity leave" means any Division 
3A short paternity leave or Division 3A long paternity leave that 
a relevant section would, apart from this section, require the 
employer to grant to the employee for the child's birth. 


'Q) This section applies if, had this Division not been enacted 


(a) an employee could have applied (for the birth of his 
spouse's child) for short paternity leave or long paternity 
leave to which paragraphs (a) and (b) of the definition of 
"ghort paternity leave" or "long paternity leave" in section 
174AC apply, whether or not he has in fact applied; and 

(b) if he had applied as required by the rules governing the 
paternity leave — he would have a legally enforceable right 
to the leave, whether or not he has in fact applied. 


'(3) Ifthe period of alternative leave is at least as long as the 
unadjusted period of paternity leave, the employer must not 
grant leave to the employee under a relevant section. 


'(4) Otherwise, the employer must grant to the employee, 
instead of the unadjusted period of paternity leave, & period of 
short paternity leave, or long paternity leave, that — 


(a) equals the difference between the unadjusted period of 
paternity leave and the period of alternative leave, and 

(b) begins immediately after the period of alternative leave if 
the exnployer grants it; and 

(c) otherwise complies with a relevant section. 


"Taking annual or long service leave instead of, or in 
conjunction with, paternity leave (Sch 14 cl 17 Cwith) 


'174CF. If an employee applies to take annual or long service 
leave, instead of, or in conjunction with, Division 3A short 
paternity leave or Division 3A long paternity leave, the employer 
must grant the annual or long service leave if — 


(8) had this Division not been enacted, the employer would 
have been obliged to grant it; or 
(b) the total of all the following is not more than 52 weeks — 


(i) the annual or long service leave; 
(ii) annual or long service leave that the employer has already 


granted to the employee instead of, or in conjunction with, | 


the paternity leave; 

(iii) the paternity leave 

(iv) the spouse's leave stated under section 174CC(1Xd) in the 
relevant statutory declaration. 


"Extending long paternity leave (Sch 14 cl 18 Cwith) 


'174CG. (1) An employee may apply to extend the Division 
3A long paternity leave granted to him. 


'(2) The employer must grant the application if — 


(a) the application is given to the employer at least 14 days 
before the last day of the leave; and 

(b) the application states the first'or last day of the extended 
leave; and 
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(c) unless the things mentioned in section 174CC(1\d\i) are 
still as stated in the relevant statutory declaration — the 
employee submits with the application a statutory 
declaration stating the things mentioned; and 

(d) the period of leave, if extended, would not exceed the 
period of entitlement under section 174CD(2), calculated at 
the time of granting the application. 


'(3) The paternity leave may be extended again only by 
agreement between the employer and the employee. 


'Shortening paternity leave (Sch 14 cl 19 Cwith) 


'174CH. (1) An employee may apply to shorten the Division 
3A paternity leave granted to him. 


'(2) The employer may grant the application if it states the last 
day of the shortened leave. 


'Effect om long paternity leave of failure to complete 1 year 
of continwous service (Sch 14 cl 20 Cwith) 


'174CL The employer may cancel Division 3A long paternity 
leave if —- 


(a) it has been granted on the basis that it is reasonable to 
expect the employee will-complete a period of at least | 
year of continuous service with the employer on a particular 
day; and 

(b) the employee does not complete the period on the day. 


‘Effect on leave if pregnancy terminates or 
child dies (Sch 14 c121 Cwith) 


'174CJ. (1) This section applies if an employer has granted 
Division 3A long patemity leave to an employee and — 


(a) his spouse's pregnancy terminates other than by the birth of 
a living child; or 

(b) his spouse gives birth to a living child but the child later 
dies. 


'(2) If an event mentioned in subsection (1\a) or (b) happens 
before the leave begins, the employer may cancel tbe leave 
before it begins. 

'(3) If the leave has begun, the employee may notify the 
employer that he wishes to return to work. 


'(4) If the employee does so, the employer must notify him of 
the day when he must return to work. 


'(S) The day must be within 4 weeks after the employer 
received the notice. 


'(6) Also, despite subsections (3) to (5) the leave has begun, 
the employer may notify the employee of the day when he must 
return to work. 
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'(7) The day must be at least 4 weeks after the employer gives 
the notice. 


'(8) Ifthe employee returns to work, the employer must cancel 
the rest of the leave. 


‘Effect on paternity leave of ceasing to be the primary care- 
giver (Sch 14 cl 22 Cwlth) 


'174CK. (1) This section applies if — 

(a) during a substantial period beginning on or after the 
beginning of an employee's Division 3A long patecnity 
leave, the employee is not the child's primary care-g-ver, 
and 

(b) having regard to the length of the period and to any cther 
relevant circumstances, it is reasonable to expect the 
employee will not again become the child's primary care- 
giver within a reasonable period. 


'(Q) The employer may notify the employee of the day he must 
return to wark. 


(3) The day must be at least 4 weeks after the employer gives 
the notice. 


'(4) Ifthe employee returns to work, the employer must cencel 
the rest of the leave. 


"Return to work after paternity leave (Sch 14 cl 23 CwItE) 


'174CL. (1) This section applies when an employee returns to 
work after Division 3A long paternity leave. 


'Q) The employer must employ him in the position he held 
immediately before he began paternity leave. 


'3) F- 

(a) the position no longer exists, but 

(b) he is qualified for, and can perform the duties of, »ther 
positions in the employer's employment, 


the employer must employ him in whichever of the other 
positions is nearest in status and remuneration to the positicn. 


Subdivision 4 — General 


'Employee's duty if excessive leave granted or if mate-nity 
leave and paternity leave overlap (Sch 14 cl 24 Cwith) 


'174DA. (1) This section applies if — 
(8) the total of all the following 1s more than 52 weeks — 


(i) maternity leave granted by an employer to an employee for 
a pregnancy, 


(ii) annual or long service leave granted by the employer to the 
employee instead of, or m conjunction with, the maternity 
leave, 

(iii) unpaid leave (other than maternity leave) or paid sick leave 
granted by the employer to the employee for the pregnancy, 

(iv) paternity leave granted by an employer to the employee's 


spouse, 

(v) annual or long service leave granted by the employer to the 
employee's spouse instead of, or in conjunction with, the 
paternity leave; or 


(b) leave granted to the employee overlaps with leave granted 
to the employee's spouse. 


‘(2) The employee must give to her employer a notice — 


(a) if subsection (1X8) applies — stating that the total is more 
than 52 weeks and specifying the amount of the excess, and 

(b) if subsection (1Xb) applies — specifying the period of 
overlap; and 

(c) suggesting how the employer may vary or cancel leave 
granted to her (other than leave she has already taken) to 
reduce or remove the excess or overlap, and 

(d) unless the variations and cancellations suggested will 
remove the excess or overlap — setting out the suggestions 
her spouse has made or will make under subsection (3Xc). 


'(3) The employee's spouse must give to his employer a no- 
tice — 


(a) if subsection (1X8) applies — stating that the total is more 
than 52 weeks and specifying the amount of the excess; and 

(b) if subsection (1Xb) applies — specifying the period of 
overlap, and 

(c) suggesting how the employer may vary or cancel leave 
granted to him (other than leave he has already taken) to 
reduce or remove the excess or overlap; and 

(d) unless the variations or cancellations suggested will remove 
the excess or overlap — setting out the suggestions his 
spouse has made or will make under subsection (2Xc). 


'(4) The variations and cancellations suggested must be of a 
kind that, if they are all made, the excess or overlap will be 
removed. 


'(5) An employer who receives a notice under subsection (2) or 
(3) may vary or cancel leave as suggested in the notice, or as 
agreed with the employee or her spouse. 


‘Employer to warn replacement employee that employment 
is only temporary (Sch 14 c 25 Cwith) 


'174DB. An employer must not employ a person — 


(a) to replace an employee while the employee is on parental 
leave, or 

(b) to replace an employee who, while another employee is on 
parental leave, must perform the duties of the position held 
by the other employee, 


unless the employer has informed the person — 


(c) that the person's employment is only temporary, and 
(d) about the rights of the employee who is on parental leave. 


"Parental leave and continuity of service (Sch 14 cl 26 Cwith) 


'174DC. A period of parental leave does not break an 
employee's continuity of service, but does not count as service 
other than — 


(a) to determine the employee's entitlement to a later period of 
parental leave; or 

(b) as expressly provided in this Act, or in an award, industrial 
agreement, certified agreement, enterprise flexibility 
agreement or order, or 


(c) as prescribed by regulation. 
'Effect of Division on other laws (Sch 14 cl 27 Cwith) 
'174DD. (1) To avoid doubt, this Division has effect despite— 


(a) another law of the State; or 

(b) an award, industrial agreement, certified agreement, 
enterprise flexibility agreement or order. 

'(2) However, this Division is not intended to exclude or limit 

the operation of the law, award, industrial agreement, certified 

agreement, enterprise flexibility agreement or order so far as it 

can operate concurrently with this Division. 

"Regulations for adoption leave (s 170KC Cwith) 


'174DE. The regulations may provide for employers to give 
employees unpaid adoption leave. 


'Division 4 — Dismissal 

'Subdivision 1 — Object and interpretation 

'Object of Division (s 170CA Cwith) 

'175AA. The object of this Division is to give effect to — 


(a) the Termination of Employment Convention; and 

(b) the Termination of Employment Recommendation 1982 
(the English text of which is set out in Schedule 13), and 

(c) the Discrimination (Employment and Occupation) 
Convention; and 

(d) the Discrimination (Employment and Occupation) 
Recommendation: and 

(e) the Family Responsibilities Convention; and 

(f) the Family Responsibilities Recommendation. 


"Meaning of expressions (s 170CB Cwlth) 
'175AB. If an expression used in this Division is also used in 


the Termination of Employment Convention, it has the same 
meaning as in the Convention. 
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"Exclusion of employees from Division (s 170CC Cwith) 
'175AC. (1) Section 175BC(1Y(a) does not apply to — 


(a) a casual, part-time or seasonal employee; or 
(b) an employee engaged by the hour or day, or 
(c) an employee engaged for a'specific period or task. 


'(2) Subdivisions 4 and 5 do not apply to — 


(a) a casual or seasonal employee, or 

(b) an employee engaged by the hour or day, or 

(c) an employee engaged for a specific period or task; or 
(d) an employee with less than 1 year of continuous service. 


'(3) The regulations may exclude specified employees from the 
operation of specified provisions of this Division if the exclusion 
is— 


(a) allowed by paragraph 2 of Article 2 of the Termination of 
Employment Convention; and 

(b) limited to provide the safeguards required by paragraph 3 
of Article 2. 


'Subdivision 2 — Requirements for lawful dismissal 


"When dismissal is unlawful (ss 170DE, 170DF and 170DG 
Cwith) 


'175BA. (1) An employer must not dismiss an employee — 


(a) in contravention of an order under section 175DA; or 
(b) unless there is a valid reason — 


(i) related to the employee's conduct, capacity or performance; 
or 

(ii) besed on the operational requirements of the employers 
undertaking, establishment or service. 


'(2) A reason is not valid if — 


(a) having regard to the employee's conduct, capacity or 
performance and the operational requirements, the 
dismissal is harsh, unjust or unreasonable, or 


(b) itis any of the following reasons — 


(i) temporary absence from work because of illness or injury 
(other than an injury within the meaning of Division 5), 
(ii) seeking office as, or acting or having acted in the capacity 

of, an employee’s representative; 

(iii) filing a complaint, or taking part in proceedings, against an 
employer involving alleged violation of laws or recourse to 
competent administrative authorities, 

(iv) an attribute for which discrimination is prohibited under 
the Anti-Discrimination Act 1991, 

(v) family responsibilities, 

(vi) absence from work during parental leave. 
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'(3) Despite subsection (2), a matter mentioned in subse-t on 
(2XbXiv) is a valid reason for dismissal if — 


(a) the reason is based on the inherent requirements of “he 
particular position; or 

(b) for staff of an institution conducted to conform witk the 
doctrines, tenets, beliefs or teachings of a particular 
religion or creed — the dismissal is done in good faith to 
avoid injury to the religious susceptibilities of adheren-s of 
the religion or creed. 


‘Opportunity to defend against allegations before dism:s:al 
(s 170DC Cwlth) 


'1I75BB. (1) An employer may dismiss an employee “or 
reasons related to the employees conduct, capacity or 
performance only if the employer first gives the employce a 
reasonable opportunity to defend against the allegations made. 


'(à) Subsection (1) does not apply if the employer could rot 
reasonably be expected to give the employee the opportunity. 


"Notice of dismissal or compensation to be given (s 176DB 
Cwith) 


'175BC. (1) An employer may dismiss an employee only 1 — 
(8) the employee has been given — 


(i) the period of notice required by subsection (2), or 
(ii) compensation, or 


(b) the employee engages m misconduct of a type that weuld 
make it unreasonable to require the employer to contm3e 
the employment during the notice period. 


'(2) The minimum period of notice is — 
(a) ifthe employee's continuous service is — 


(i) not more than 1 year — 1 week; and 

(ii) more than 1 year but not more than 3 years — 2 weeks, sd 
(ii) more than 3 years but not more than 5 years — 3 weeks, ard 
(iv) more than 5 years — 4 weeks, and 


(b) increased by 1 week if the employee — 


(i) isover 45 years old; and 
(ii) has completed at least 2 years of continnous service wich 
the employer. 


'(4) The compensation must at least equal the total of the 
amounts the employer would have been liable to pay the 
employee if the employee's employment had continued until the 
end of the required notice period. 


'(5) The total must be calculated on the basis of — 


(a) the ordinary hours worked by the employee; and 
(b) the amounts payable to the employee for the hours, 
mU DID C Ld E and penalties, 


(c) any other amounts payable under the employee's 
employment contract. 


'Contravention of Subdivision not an offence (s 170EG 
Cwith) 


'175BD. Acontravention of this Subdivision is not an offence. 

'Subdivision 3 — Remedies for unlawful dismissal 

‘Orders only on application (s 170EA Cwith) 

'175CA. (1) The Commission may make an order under this 

Subdivision only if it has received an application from — 

(a) an employee; or 

(b) an mdustrial organisation — 

(2 whose rules entitle it to represent the industrial interests of 
the employee; and 

(ii) acting on behalf of the employee with the employee's 
consent. 

'(2) An application must be made — 

(a) withm 21 days after the dismissal; or ' 

(b) within the further period the Commission allows on an. 
application made during or after the 21 days. 

‘Conciliation before application heard (s 170ED Cwith) 


'175CB. (1) Forthe purposes of this section, the parties to an 
application are, unless the Commission otherwise orders — 


(a) the employer, and 

(b) the employee; and 

(c) if the application is made under section 175CA(1\b) — the 
industrial organisation. 


'Q) Before the Commission hears an application, the parties to 

the application must hold a conference — 

(a) to explore the possibility of resolving the issues by 

(b) to ensure the parties are fully informed of the possible 
consequences of further proceedings on the application. 


'Orders for unlawful dismissal other than under s 175EC (s 
170KE Cwith) 


'175CC. (1) Unless satisfied an employer has not dismissed 
an employee contrary to this Division other than section 175EC 
(Employer must notify CES of proposed dismissals), the 


Commission may make the orders it considers appropriate to put 
the employee in the same position (as nearly as can be done) as 
if the employee had not been dismissed. 


'(2) The orders the Commission may make include an order — 


(a) declaring the dismissal to have contravened this Division; 
or 

(b) for a contravention of a provision other than section 175BC 
(Notice of dismissal or ion to be given) or 175EC 
(Employer must notify CES of proposed dismissals) — 
requiring the employer to reinstate the employee, or 

(c) requiring the employer to pay the employee compensation. 


'(3) Neither section 175CB (Conciliation before application 
heard) nor this section limits the Commission's power to make 
an interim or i order in relation to an application 
under section 175CA (Orders only on application). 


'Orders for unlawful dismissal under s 175EC (s 170EF 
Cwith) 


'175CD. (1) If satisfied an employer has dismissed an 
employee contrary to section 175EC(2), the Commission may 
order the employer — 


(a) to pay a penalty of an amount of not more than the 
monetary value of 16 penalty units; or 

(b) not to dismiss the employee, other than as allowed by the 
order. 


'(2) An application for an order under subsection (1) may be 
made by — 


(a) an Industrial Inspector, or 

(b) an employee who has been, or is to be, dismissed; or 

(c) an industrial organisation whose members include the 
employee, or 

(d) an officer or employee of the industrial organisation, if the 
organisation's rules allow the officer or employee to sue on 
the organisation's behalf. 


'(3) An application must be made within 6 years after 
subsection 175EC(2) is contravened. 


'Effect of order on leave 


'175CE. If the Commission makes an order under section 
175CC(2Y8), the interruption to the employee's continuity of 
service caused by the dismissal must be disregarded when 
calculating the employee's entitlement to sick, anmual or long 
service leave. 


‘Costs for frivolous or vexatious applications 
'175CF. If it considers an application under section 175CA 


(Orders only on application) is frivolous or vexatious, the costs 
the Commission may order against the applicant include costs of 
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representation by counsel, solicitor or agent, whether or not the 
Commission has certified under section 84 (Costs). 


'Further orders against employer 


'175CG. (1) If an employer wilfully fails to comply with an 
order under section 175CA (Orders only on application), the 
Commission may — 


(a) further order the employer to pay the employee — 


(i) an amount of not more than the monetary value of 50 
penalty units; and 
(ii) an amount as remuneration for lost wages, and 


(b) may make these further orders until the employer complies 
with the order under section 175CA. . 

'(2) This section does not affect another provision of this Act 

allowing proceedings to be taken against the employer. 


‘Subdivision 4 — Orders giving effect te Articles 12 and 13 of 
Convention 


‘Orders giving effect to Articles 12 and 13 of Convention (s 
170FA Cwith) 


'175DA. (1) The Commission may make an order giving 
effect to the requirements about the dismissal of employees 
under — 


(a) Article 12 of the Termination of Employment Convention, 
so far as it is about a severance allowance or other 
separation benefits; or í 

(b) Article 13 of the Termination of Employment Convention. 


'2) When making an order to give effect to Article 13, the 
Commission must limit the order's application to cases where an 
employer decides to dismiss a number of employees that is at 
least the number (not less than 15) stated in the order. 


‘Orders only on application (s 170FB Cwith) 


'175DB. The Commission may make an order under section 
175DA only if it has received an application from 


(a) an employee to be covered by the order, or 

(b) an industrial organisation whose rules entitle it to represent 
the industrial interests of employees to be covered by the 
order. 


‘Commission's powers not limited by Sdiv 5 (s 170FE Cwlth) 


'175DC. The Commission's powers under this Subdivision are 
not limited by Subdivision 5. 


t 
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'Subdivision 5 — Dismissals of 15 or mere employees 


‘Orders if employer does not consult industrial organisation 
about proposed dismissals (s 170GA Cwith) 


'175EA. (1) Anemployer who decides to dismiss 15 or more 
employees for reasons of an economic, technological, structural 
or similar nature must, as soon as practicable after makinz the 
decision and in any event before dismissing any of the 
employees — 


(a) notify each industrial organisation, of which any o^ the 
employees is a member, of — 


(i) the dismissals, and 

(ii) the reasons for the dismissals, and 

(iii) the number and categories of employees, and 

(iv) the time when, or the period over which, the empicyer 
intends to carry out the dismissals, or 


(b) give each industrial organisation an opportunity to consult 
with the employer on ways — 


(i) to avoid or minimise the dismissals, and 
(ii) to minimise the adverse effects of the dismissals cfor 
example, by finding alternative employment). 


'@) The Commission may make the orders it considers 
appropriate to put employees dismissed m contraventicn of 
subsection (1), and their industrial organisations, in the same 
position (as nearly as can be done) as if — 


(a) when subsection (1a) applies — the employer had 
informed the industrial organisation; and 

(b) when subsection (1Xb) applies — the employer had given 
the industrial organisation an opportunity to consult. 


'(3) Subsections (1) and (2) do not apply to an industial 
organisation if the employer could not reasonably be expect=c to 
have known (at the time of the decision) that the mdustial 
organisation's rules entitled it to represent the industial 
interests of the dismissed employees. 


'Orders only on application (s 170GB Cwith) 


'175EB. The Commission may make an order under section 
175EA only if it has received an application from an emp. oyee 
or industrial organisation whose position is to be affected by the 
order as mentioned in section 175EA(2). 


‘Employer must notify CES of proposed dismissals (s 170DD 
Cwith) 


'175EC. (1) This section applies if an employer decides to 
dismiss 15 or more employees for reasons of an economic, 
technological, structural or similar nature. 


'(2) The employer may dismiss the only if the 
employer, as soon as practicable after making the decision, 
notifies the Commonwealth Employment Service of — 


(a) the dismissals, and 

(b) the reasons for the dismissals, and 

(c) the number and categories of employees, and 

(d) the time when, or the period over which, the employer 
intends to carry out the dismissals. 


‘Subdivision 6 — Miscellaneous 

"Division does not limit other rights (s 170HB Cwith) 
'175FA, This Division does not limit any right a person or 
industrial organisation may otherwise have to secure the making 
of awards, certified agreements, enterprise flexibility 
agreements, industrial agreements or orders about a dismissal. 
‘Orders to be written (s 170JA Cwlth) 


'175FB. An order of the Commission under this Division must 
be in writing. 


"Inconsistent awards, orders etc. (s 170JG Cwlth) 


'175FC. An award, industrial agreement, certified agreement, 
enterprise flexibility agreement or order of the Commission that 
is inconsistent with an order under this Division does not apply 
to the extent the inconsistency detrimentally affects the rights of 
employees concerned". 


*** 
Insertion of new s 467A 

37. After section 467 — 

insert — 


‘Employees not to be dismissed etc. for engaging in 
industrial action 


‘467A. (1) An employer must not dismiss an employee only 
because the employee has engaged, or is proposing to engage, in 
industrial action about an industrial dispute that — 


(a) has been notified to the Commission; or 
(b) the Commission has found to exist. 
Maximum penalty — 200 penalty units. 


'(2) Subsection (1) does not apply if the industrial action has 
involved or is likely to involve unlawful — 


(a) personal injury, or 
(b) wilful destruction of, or damage to, property, or 
(c) taking, keeping or use of property. 


mae 


'(3) Subsection (1) does not apply to an employee included in 
a class of employees prescribed by regulation. 


'(4) The regulation may prescribe a class of employees only if 
the exclusion of employees in the class is consistent with 
documents mentioned in section 139DA(2). 


'(5) In proceedings for an offence against subsection (1) it is 
not necessary for the prosecution to prove — 


(a) the defendant's reason for the action charged; or 
(b) the intent with which the defendant took the action 
charged; 


but it is a defence for the defendant to prove that the action was 
not motivated solely by the reason, or taken with the sole intent, 
stated in the charge. 


'(6) 1f an employer is found guilty of an offence against 
subsection (1), the Commission may order the employer — 


(a) to reinstate the dismissed person to the position that the 
person occupied immediately before the dismissal or to a 
position no less favourable than the position; and 

(b) to pay the dismissed person compensation for loss suffered 
because of the dismissal. 


'(7) The rights about reinstatement conferred on a person by 
this section do not limit the person's other rights". 


aoe 


BELGIUM. Law of 3 April 1995 amending certain provisions 
on the protection of maternity. (Moniteur belge, 10 May 1995, 
as reproduced in Bulletin usuel des lois et arrétés, No. 9, 1995, 
Item No. 448, pp. 609-611.) 


Article 2. Article 40, paragraph 2, of the same Law [Labour 
Act of 16 March 1971], is completed as follows: 


“At the request of the employee, the employer shall give her 
notice in writing." 


Article 3. Article 41 of the same Law is replaced by the 
following provision: 


"Article 41. For every activity susceptible of presenting a 
specific risk of exposure to agents, procedures, or conditions 
relating to employment, especially those in a list established by 
the King, the nature, degree, and duration of this exposure shall 
be evaluated by the employer in order to determine any risk 
related to safety or health, as well as any impact on the 
employee’s pregnancy or nursing or the health of the child, and 
in order to determine general measures to be adopted. 


The departments entrusted with employment health and safety 
assignments under the Law of 10 June 10 1952 relating to the 
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health and safety of employees, as well as the healthiness of the 
job and the workplace, shall be annexed to the evaluation 
referred to in the first paragraph. 


which thz evaluation referred to in this Article shall take place." 


Article 4. An Article 41bis, reading as follows, is inserted in 
the same Law: 


"Article 41 bis. The provisions of Articles 42, 43, and 44 are 


applicable to pregnant employees as soon as they have informed 
their employer of their condition. 


The provisions of Articles 42, 43, 43 bis, and 44 are applicable 
to employees who are nursing as soon as they have informed 
their employer of their condition." 


Article 5. Article 42 of the same Law is replaced by the 
following provision: 


"Article 42. Section 1. When a risk is ascertained during 
application of Article 41, the employer shall adopt one of the 
following measures in order to prevent the employee's exposure 
to this risk, taking into account the results of the evaluation and 
adapting the measure to the particular circumstances of the 
affected employee: 


1) a temporary adjustment of working conditions or work 
hours that pose a risk to the affected employee; 


2) . if a temporary adjustment of working conditions or work 
hours that pose a risk is not technically or objectively possible or 
may not reasonably be required for duly justified reasons, the 
employer shall see to it that the affected employee is able to 
perform another job, compatible with her condition; 


3) ifa change of job is not technically or objectively possible 
or may nof reasonably be required for duly justified reasons, the 
performance of the employment contract of the affected 
employee shall be suspended; or, if the person's legal situation 
is governed unilaterally by the authorities, she shall be excused 
from the job. 


In case of risks to which all exposure is forbidden, the employer 
shall immediately apply one of the measures referred to in the 
first paragraph; a list of these shall be established by the King. 


One of the measures referred to in the first paragraph shall also 
be applied when an employee reports an illness or a danger that 
is related to her condition and susceptible of being attributed to 
her work, if the company doctor (médecin du travail) to whom 
she speaks establishes a risk, as provided for by this Article. 


At the end of the period during which one of the measures 
referred to in the first paragraph is applied, the employee shall 
be re-employed under the same conditions as before, without 
prejudice ta the provisions of Article 43 bis. 
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Section 2. The measures referred to in the first paragraph shall 
be recommended by the company doctor, or by another doco- in 
case of enterprises that are not required to have a company 
doctor. The costs shall be the responsibility of the employer. 


Section 3. The King shall determine conditions and modelities 
for the application of the measures referred to in this Articl, 


He shall also determine conditions and modalities accord-nz to 
which an employee may dispute a doctor’s declaratier of 
unfitness.” 


Article 6. Article 43 of the same Law is replaced Ly the 
following provision: 


“Article 43. Section 1. Employees may not be requised to 
perform night work 


1) during a period of eight weeks before the expected caie of 
hildbirth: 


2) when, due to the safety or health of the employee o- the 
nes tne cid; Aneel nies oa 
such a need: 


a) during other periods within the term of pregnancy, 


b) during a maximum period of four weeks immed:ately 
following the end of the leave [maternity leave] referred to in 
Article 39, second paragraph. 


In the cases referred to in the first paragraph, the employ-r shall 
adopt one of the following measures: 


1) transfer the employee to a daytime job; 


2) if a transfer to a daytime job is not technically or 
objectively possible or can not reasonably be required 7 duly 
justified reasons, the performance of the employment cor.t-act of 
the affected employee shall be suspended, or, if the person's 
legal situation is governed unilaterally by the authorites, she 
shall be excused from the job. 


As an exception to paragraph 2(2), the leave referred to in 
Article 39, first paragraph, is nonetheless granted -o the 
cu enn Oe ey ENS 
date of childbirth. 


At the end of the period durmg which one of the measures 
referred to in this paragraph is applied, the employee shal. be re- 
employed under the same conditions as before, without 
prejudice to the provisions of Article 43 bis. 


For the application of this paragraph, night work is defined as 
work that is mainly performed between the hours of 8 p.m. and 
6 a.m. 


The King shall determine conditions and modalitie- for the 
application of this paragraph. 


Section 2. The provisions of Section 1 shall not preclude the 
application of equivalent or stricter guarantees provided in 
collective bargaining agreements rendered mandatory by the 
King." 


Article 7. An Article 43bis, reading as follows, is inserted in 
the same Law: 


"Article 43bis. Employees who have just given birth and who 
have been subject to one of the measures referred to in Articles 
42 or 43 shall, as soon as possible and at the latest within eight 


days following resumption of their job, undergo a medical 
examination. 


that one of the measures referred to in Articles 42 or 43 be 
applied when he or she establishes that a risk to the affected 
employee's safety or health still exists. 


application of this Article." 


CANADA. Employment Equity Act of 15 December 1995 
(Chapter E-5.401 of the consolidated Canadian statutes). 
(Department of Justice of Canada Website.) 


PURPOSE OF ACT 

Purpose of Act 

2. The purpose of this Act is to achieve equality m the 
workplace so that no person shall be denied employment 
opportunities or benefits for reasons unrelated to ability and, in 
the fulfilment of that goal, to correct the conditions of 
disadvantage in employment experienced by women, aboriginal 
peoples, persons with disabilities and members of visible 
minorities by giving effect to the principle that employment 
equity means more than treating persons in the same way, but 
also requires special measures and the accommodation of 
differences. 


INTERPRETATION 


3. In this Act, 
“aboriginal peoples" (autochtones) 
"aboriginal peoples" means persons who are Indians, Inuit or 


"Canadian workforce" (population apte au travail) 


"Canadian workforce" means all persons in Canada of working 
age who are willing and able to work, 


"Commission" (Commission) 

"Commission" means the Canadian Human Rights Commission 
established under section 26 of the Canadian Human Rights Act, 
"compliance officer" (agent d'application) 

"compliance officer" means a person designated as an 
employment equity compliance review officer pursuant to 
subsection 22(3); 


"designated groups" (groupes désignés) 

"designated groups" means women, aboriginal peoples, persons 
with disabilities and members of visible minorities, 

"members of visible minorities" (minorités visibles) 


"members of visible minorities" means persons, ofher than 
aboriginal peoples, who are non-Caucasian in race or non-white 
in colour, 


"Minister" (ministre) 
"Minister" means such member of the Queen's Privy Council for 
Canada as is designated by the Govemor in Council as the 
Minister for the purposes of this Act, 

"Panel" (Comité) 


"Panel" means the Human Rights Tribunal Panel established 
under section 48.1 of the Canadian Human Rights Act; 


"persons with disabilities" (personnes handicapées) 


"persons with disabilities" means persons who have a long-term 
or recurring physical, mental, sensory, psychiatric or learning 
impairment and who 


(a) consider themselves to be disadvantaged m employment by 
reason of that impairment, or 


(b) believe that an employer or potential employer is likely to 
consider them to be disadvantaged in employment by reason of 
that impairment, 


and includes persons whose functional limitations owing to their 
impairment have been accommodated in their current job or 
workplace; 

"prescribed" (Version anglaise seulement) 

"prescribed" means prescribed by the regulations; 
"private sector employer" (employeur du secteur privé) 

"private sector employer” means any person who employs one 
hundred or more employees on or in connection with a federal 


work, undertaking or business as defined in section 2 of the 
Canada Labour Code and includes any corporation established to 
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perform any function or duty on behalf of the Government of 
Canada that employs one hundred or more employees, but does 
not include 


(a) a person who employs employees on or in connection with a 
work, undertaking or business of a local or private nature in the 
Yukon Territory or the Northwest Territories, or 


(b) a departmental corporation as defined in section 2 of the 
Financial Administration Act, 

“representatives (représentants) 

"representatives" means 


(a) those persons who have been designated by employees to 
act as their representatives, or 


(b) bargaining agents, where bargaining agents represent the 
employees, 
"Tribunal" (tribunal) 


"Tribunal" means an Employment Equity Review Tribunal 
established by subsection 28(1). 


APPLICATION 
Application 

4. (1) This Act applies to 
(a) private sector employers, 


(b) the portions of the public service of Canada set out 1n Part I 
of Schedule I to the Public Service Staff Relations Act; 


(c) the portions of the public service of Canada set out in Part 
Il of Schedule I to the Public Service Staff Relations Act that 
employ one hundred or more employees, and 


(d) such other portion of the public sector employing one 
hundred or more employees, including the Canadian Forces and 
the Royal Canadian Mounted Police, as may be specified by 
order of the Governor in Council on the recommendation of the 
Treasury Board, in consultation with the minister responsible for 
the specified portion. 

Royal Canadian Mounted Police 

(2) For the purposes of this Act, 


(a) the Royal Canadian Mounted Police is deemed to consist 
only of its members within the meaning of subsection 2(1) of the 
Royal Canadian Mounted Police Act; 


(b) the Royal Canadian Mounted Police is deemed not to be 
included in Part I of Schedule I to the Public Service Staff 
Relations Act. 
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(c) civilian employees appointed or employed in accordance 
with section 10 of the Royal Canadian Mcunted Police Act are 
deemed to be included in Part I of Schedule I to the Public 
Service Staff Relations Act. 


Canadian Forces and Royal Canadian Mounted Police 


(3) Members of the Canadian Forces and the Royal Canadian 
Mounted Police are deemed to be employees for the purposes of 
this Act. 


Responsibilities of Treasury Board ard Public Service 
Commission 


(4) The Treasury Board and the Public Service Commission, 
each acting within the scope of its powers, duties and functions 
under the Financial Administration Act and the Public Service 
Employment Act, are responsible for carrying out the obligations 
of an employer under this Act m relation to employees employed 
in those portions of the public service referred to in paragraph 
(1b). 


Deemed employer 


(5) Every portion of the public sector referred to in paragraphs 
(1Xc) and (d) is deemed to be an employer for the purposes of 
this Act in relation to employees employed in that portion except 
that, with respect to any of those portions for which the Public 
Service Commission exercises any power or performs any duty 
or function under the Public Service Employment Act, the Public 
Service Commission and that portion are responsible for 
carrying out the obligations of an employer under this Act. 


References to employer 


(6) In this Act, a reference to an employer is deemed, m 
relation to those portions of the public sector referred to in 


(a) paragraph (1Xb), to be a reference to the Treasury Board 
and the Public Service Commission, each acting within the 
scope of its powers, duties and functions under the Financial 
Administration Act and the Public Service Employment Act; and 


(b) paragraphs (1Xc) and (d) for which the Public Service 
Commission exercises any power or performs any duty or 
function under the Public Service Employment Act, to be a 
reference to the employer and the Public Service Commission. 


Delegation by Treasury Board and Public Service Commission 


(7) The Treasury Board and tbe Public Service Commission 
may, for the purpose of carrying out their obligations under this 
Act in relation to a portion of the public service or other portion 
of the public sector referred to in subsection (1), authorize the 
chief executive officer or deputy heed concerned to exercise, in 
relation to that portion, any of the powers and perform any of the 
duties and functions of the Treasury Board or the Public Service 
Commission, as the case may be, referred to in this section. 


Delegation by chief executive officer or deputy head 


(8) Any chief executive officer or deputy head authorized under 
subsection (7) to exercise any of the powers and perform any of 
the duties and functions of the Treasury Board or Public Service 
Commission may, subject to and in accordance with the 
authorization given to that officer or deputy head, authorize one 
or more persons to exercise any of those powers and perform any 
of those duties and functions. 

PARTI 

EMPLOYMENT EQUITY 

Employer Obligations 

Employer's duty 

S. Every employer shall implement employment equity by 


(a) identifying and eliminating employment barriers against 
persons in designated groups that result from the employer's 
employment systems, policies and practices that are not 
authorized by law, and 


(b) instituting such positive policies and practices and making 
such reasonable accommodations as will ensure that persons in 


designated groups achieve a degree of representation in each 
occupational group in the employer's workforce that reflects 
their representation in 


(i) the Canadian workforce, or 


(ii) those segments of the Canadian workforce that are 
identifiable by qualification, eligibility or geography and from 
which the employer may reasonably be expected to draw 
employees. 


Employer not required to take certain measures 


6. The obligation to implement employment equity does not 
require an employer 


(a) to take a particular measure to implement employment 
equity where tbe taking of that measure would cause undue 
hardship to the employer, 

(b) to hire or promote unqualified persons, 

(c) with respect to the public sector, to hire or promote persons 
without basing the hiring or promotion on selection according to 
merit in cases where the Public Service Employment Act 
requires that hiring or promotion be based on selection 
according to merit; or 

(d) to create new positions in its workforce. 


Employment of aboriginal peoples 


7. Notwithstanding any other provision of this Act, where a 
private sector employer is engaged primarily in promoting or 
serving the interests of aboriginal peoples, the employer may 
give preference in employment to aboriginal peoples or employ 
only aboriginal peoples, unless that preference or employment 
would constitute a discriminatory practice under the Canadian 
Human Rights Act. 


Certain rights not employment barriers 


8. (1) Employee seniority rights with respect to a layoff or 
recall under a collective agreement or pursuant to the 
established practices of an employer are deemed not to be 
employment barriers within the meaning of this Act. 


Other seniority rights 


(2) Unless they are found to constitute a discriminatory 
practice under the Canadian Human Rights Act, employee 
seniority rights other than those referred to in subsection (1), 
including rights acquired under workforce adjustment policies 
implemented when an employer is downsizing or restructuring, 
under a collective agreement or pursuant to an established 
practice, are deemed not to be employment barriers within the 
meaning of this Act. 


Adverse impact on employment opportunities 


(3) Notwithstanding subsections (1) and (2), where, after a 
review under paragraph 9(1Xb), it appears that a right referred 
to m either of those subsections that is provided for under a 
collective agreement may have an adverse impact on the 
employment opportunities of persons in designated groups, the 
employer and its employees’ representatives shall consult with 
each other concerning measures that may be taken to minimize 
the adverse impact. 


Public sector 


(4) The following are not, in relation to the public sector, 


employment barriers within the meaning of the Act, namely, 


(a) priorities for appointment under the Public Service 
Employment Act or regulations made by the Public Service 


(b) workforce adjustment measures established by the Treasury 
Board, including measures set out in the Workforce Adjustment 
Directive, or by the Public Service Commission or any other 
portion of the public sector referred to in paragraphs 4(1\c) and 
(d). 


Analysis and review 


9. (1) For the purpose of implementing employment equity, 
every employer shall 
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(a) collect information and conduct an analysis of the 
employer's workforce, in accordance with the regulations, in 
order to determine the degree of the underrepresentation of 
persons in designated groups in each occupational group in that 
workforce, and 


(b) conduct a review of the employer's employment systems, 
policies and practices, in accordance with the regulations, in 
order to identify employment barriers against persons in 
designated groups that result from those systems, policies and 
practices. 

Self-identification 


(2) Only those employees who identify themselves to an 
employer, or agree to be identified by an employer, as aboriginal 
peoples, members of visible minorities or persons with 
disabilities are to be counted as members of those designated 
groups for the purposes of implementing employment equity. 


Confidentiality of information 


(3) Information collected by an employer under paragraph 
(1X8) is confidential and shall be used only for the purpose of 
implementing the employers obligations under this Act. 


Employment equity plan 


10. (1) The employer shall prepare an employment equity 
plan that 


(a) specifies the positive policies and practices that are to be 
instituted by the employer in the short term for the hiring, 
training, promotion and retention of persons in designated 
groups and for the making of reasonable accommodations for 
those persons, to correct the underrepresentation of those 
persons identified by the analysis under paragraph 9(1\ay, 


(b) specifies the measures to be taken by the employer in the 
short term for the elimination of any employment barriers 
identified by the review under paragraph 9(1)(by, 


(c) establishes a timetable for the implementation of the 
matters referred to in paragraphs (a) and (by, 


(d) where underrepresentation has been identified by the 
analysis, establishes short term numerical goals for the hiring 
and promotion of persons in designated groups in order to 
increase their representation in each occupational group in the 
workforce in which underrepresentation has been identified and 
sets out measures to be taken in each year to meet those goals; 


(e) sets out the employer's longer term goals for increasing the 
representation of persons in designated groups in the employer's 
workforce and the employer's strategy for achieving those goals; 
and 


(f) provides for any other matter that may be prescribed. 
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Establishment of numerical goals 


(2) In establishing the short-term numerical goals referred to in 
paragraph (1Xd), every employer shall consider 


Se a liu. age curd eli tat Nm 
designated each occupational group within the 


(b) the availability of qualified persons in designated groups 
within the employer's workforce and in the Canadian workfor-e; 


(c) the anticipated growth or reduction of the employzr's 
workforce during the period in respect of which the numeral 
goals apply, 

(d) the anticipated turnover of employees within the employ-r's 
workforce during the period in respect of which the numerical 
goals apply, and 


(e) any other factor that may be prescribed. 
Definitions 


(3) In this section, "short term" means a period of not less ttan 
one year and not more than three years, and "longer term" meens 
a period of more than three years. 


Reasonable progress 


11. Every employer shall ensure that its employment equiy 
plan would, if implemented, constitute reasonable progress 
toward implementing employment equity as required by ths 
Act. 

Implementation and monitoring of plan 


12. Every employer shall 


(a) make all reasonable efforts to implement its employment 
equity plan; and 

(b) monitor implementation of its plan on a regular basis t2 
access whether reasonable progress toward implementirz 
employment equity is being made. 

Periodic review and revision of plan 

13. Every employer shall, at least once during the period in 
respect of which the short term numerical goals referred to in 


paragraph 10(1\d) are established, review its employmert 
equity plan and revise it by 


(a) updating the numerical goals, taking into account th: 
factors referred to in subsection 10(2), and 


(b) making any other changes that are necessary as a result o7 
an assessment made pursuant to paragraph 12(b) or as a result o^ 


Information about employment equity 


14. Every employer shall provide information to its employees 
explaining the purpose of employment equity and shall keep its 
employees informed about measures the employer has 
undertaken or is planning to undertake to implement 
employment equity and the progress the employer has made in 
implementing employment equity. 


Consultation with employee representatives 


15. (1) Every employer shall consult with its employees’ 
representatives by inviting the representatives to provide their 
views concerning 

(a) the assistance that the representatives could provide to the 
employer to facilitate the implementation of employment equity 
in its workplace and the communication to its employees of 
matters relating to employment equity, and 


(b) the preparation, implementation and revision of the 
employer's employment equity plan. 


Where employees represented by bargaining agents 


(2) Where employees are represented by a bargaining agent, 
the bargaining agent shall participate in a consultation under 
subsection (1). 
Collaboration 


(3) Every employer and its employees representatives shall 
collaborate in the preparation, implementation and revision of 
the employer's employment equity plan. 

Rule of interpretation 


(4) Consultation under subsection (1) and collaboration under 
subsection (3) are not forms of co-management. 


New employers 
16. (1) A person who becomes an employer after the day on 
which this section comes into force shall, within eighteen 


months after becoming an employer, comply with sections 9 and 
10. 


Compliance audit 

(2) The Commission may not conduct a compliance audit of the 
discharge of the obligations of a person referred to in subsection 
(1) within two years after the day on which that person becomes 
an employer. 


Records and Reports 


Employment equity records 
17. Every employer shall, in accordance with the regulations, 


establish and maintain employment equity records in respect of 
the employers workforce, the employer's employment equity 
plan and the implementation of employment equity by the 
employer. 


Reports of private sector employers 


18. (1) Every private sector employer shall, on or before June 
] in each year, file with the Minister a report in respect of the 
immediately preceding calendar year containing information in 
accordance with prescribed instructions, indicating, in the 
prescribed manner and form, 


(a) the industrial sector in which its employees are employed, 
the location of the employer and its employees, the number of its 
employees and the number of those employees who are members 
of designated groups; 


(b) the occupational groups in which its employees are 
employed and the degree of representation of persons who are 
members of designated groups in each occupational group; 


(c) the salary ranges of its employees and the degree of 
representation of persons who are members of designated groups 
in each range and in each prescribed subdivision of the range; 
and 


(d) the number of its employees hired, promoted and 
terminated and the degree of representation in those numbers of 
persons who are members of designated groups. 


Interpretation 


(2) For the purposes of subsection (1), an employer is the 
person who or organization that was the employer on December 
31 in the immediately preceding year. 


Electronic filing 


(3) An employer may file a report using electronic media in a 
manner specified in writing by the Minister and, in such a case, 
the report is deemed to have been filed on the day that the 
Minister acknowledges receipt of it. 


Self-identification 


(4) Only those employees who identify themselves to their 
employer, or agree to be identified by their employer, as 
aboriginal peoples, members of visible minorities and persons 
with disabilities are to be counted as members of those 


designated groups for the purposes of the report. 

Certificate required 

(5) A report shall be certified, in the prescribed manner, as to 
the accuracy of the information contained in it and shall be 
signed by the employer or, where the employer is a corporation, 
by a prescribed person on behalf of the corporation. 
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Additional information 
(6) An employer shall include in a report a description of 


(a) the measures taken by the employer during the reporting 
period to implement employment equity and the results 


(b) the consultations between the employer and its employees 
representatives during the reporting period concerning the 
implementation of employment equity. 


Consolidated reports 


(7) Where, in the opinion of the Minister, associated or related 
federal works, undertakings or businesses are operated by two or 
more employers having common control or direction, the 
Minister may, on the application of the employers, authorize 
them to file a consolidated report with respect to employees 

employed by them on or in connection with those works, 


undertakings or businesses. 
Exemption for private sector employers 


(8) The Minister may, on the application of an employer, 
exempt the employer from any or all of the requirements of this 
section for a period not exceeding one year if, in the opinion of 
the Minister, special circumstances warrant the exemption. 


Copy to employees' representatives 


(9) An employer shall, on filing a report with the Minister 
under this section, provide its employees! representatives with a 
copy of the report. 


Copy to Commission 


(10) The Minister shall, on receipt of a report, send a copy of it 
to the Commission. 


Availsbility of reports of private sector employers 


19. (1) Subject to subsection (2), every report filed under 
subsection 18(1) shall be available for public inspection at such 
places as may be designated, and in such form as may be 
determined, by the Minister, and any person may, on payment of 
a prescribed fee, not to exceed the costs of furnishing a copy, 
obtain fram the Minister a copy of any of the reports. 


Withholding of report 

(2) The Minister may, on the application of an employer, 
withhold the employers report from public inspection for a 
period not exceeding one year if, in the opinion of the Minister, 
special circumstances warrant the withholding. 
Consolidation to be tabled 


20. The Minister shall in each year prepare a report consisting 
of a consolidation of the reports filed under subsection 18(1) 
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together with an analysis of those reports and shall cause the 
report to be laid before each House of Parliament not later than 
the fifteenth sitting day that that House of Parliament is sitting 
after the report is completed. 


Report of Treasury Board 


21. (1) The President of the Treasury Board shall, in each 
fiscal year, cause to be laid before each House of Parliament a 
report in respect of the state of employment equity in the 
portions of the public service referred to in paragraph 4(1Xb) 


Contents of report 
(2) The report referred to in subsection (1) shall consist of 
(a) a consolidation and analysis of 


(1) the number of employees employed in each portion of the 
public service referred to in paragraph 4(1Xb) and the number 
of persons who are members of each designated group so 
employed, 


(ii) the total number of employees employed in all portions af 
the public service referred to in paragraph 4(lYb) in each 
province and in the National Capital Region and the number cf 
persons who are members of each designated group so 
employed, 


(ii) the occupational groups of employees and the degree cf 
representation of persons who are members of each designate 
group in each occupational group, 


(iv) the salary ranges of employees and the degree cf 
representation of persons who are members of each designatei 
group in each range and in any subdivision of the range, and 


(v) the numbers of employees hired, promoted and terminated 
and the degree of representation, in those numbers, of persons 
who are members of each designated group; 


(b) a description of the principal measures taken by the 
Treasury Board during the reporting period to implement 
employment equity and the results achieved; 


(c) a description of the consultations between the Treasury 
Board and its employees representatives during the reporting 
period conceming the implementation of employment equity, 
and 


(d) any other information that the President of the Treasury 
Board considers relevant. 


Requirement to provide information 


(3) Each portion of the public sector referred to in paragraphs 
4(1Xc) and (d), other than the Canadian Security Intelligence 
Service, shall, withm six months after the end of each fiscal 
year, provide to the President of the Treasury Board a repost 


containing the information referred to in subsection (4) in 
relation to that portion during that fiscal year and the President 
shall cause the reports, together with the report referred to in 
subsection (1), to be laid before each House of Parliament. 


Contents of report 
(4) A report referred to in subsection (3) shall consist of 


(a) the information referred to in subparagraphs 2(aXi) to (v) 
in relation to that portion; 


(b) an analysis of the information referred to in paragraph (a); 
and 


(c) the information referred to in paragraphs (2b) to (d) in 
relation to that portion. 


Requirement to provide information 


(5) The Canadian Security Intelligence Service shall, within six 
months after the end of each fiscal year, provide to the President 
of the Treasury Board a report containing the information 
referred to in subsection (6) in relation to that portion during 
that fiscal year and the President shall cause the report, together 
with the report referred to in subsection (1), to be laid before 
each House of Parliament. 


Contents of report 
(6) A report referred to in subsection (5) shall consist of 


(a) the percentage of employees employed in that portion who 
are members of each designated group; 


(b) the occupational groups of employees in that portion and 
the percentage of persons who are members of each designated 
group in each occupational group; 


(c) the salary ranges of employees in that portion and the 
percentage of persons who are members of each designated 
group in each range and in any subdivision of the range; 


(d) the percentage of employees hired, promoted and 
terminated in that portion who are members of cach designated 
group, 


(e) an analysis of the information referred to in paragraphs (a) 
to (dy, and 


(f) the information referred to in paragraphs (2Xb) to (d) in 
relation to that portion. 
Copy to Commission 
(7) The President of the Treasury Board shall, as soon as 
possible after a report referred to in any of subsections (1), (3) 


and (5) is laid before each House of Parliament, send a copy of 
the report to the Commission. 


Copies to employees! representatives 


(8) As soon as possible after a report referred to in this section 
is laid before each House of Parliament, 


(a) in the case of a report referred to in subsection (1), the 
President of the Treasury Board, 


(b) in the case of a report referred to in subsection (3), each 
portion of the public sector referred to in that subsection, and 


(c) in the case of a report referred to in subsection (5), the 


shall send a copy of the report to its employees representatives. 


ee 


CHINA. Labour Law of 5 July 1994. (Xinhua Domestic 
Service, 5 July 1994, as translated in Foreign Broadcast 
Information Service, Document No. FBIS-CHI-94-138, 19 July 
1994, pp. 18-26.) 


Chapter L General Provisions 


+ $ x 


Section 3. Labourers shall have the right to be employed on an 
equal basis, choose occupations, obtain remuneration for their 
labour, take rest, have holidays and leaves, obtain protection of 
occupational safety and health, receive training in vocational 
skills, enjoy social insurance and welfare, and submit 
applications for settlement of labour disputes, and other rights 
relating to labour as stipulated by law. 


Labourers shall fulfil their labour tasks, improve their vocational 
skills, follow rules on occupational safety and health, and 
observe labour discipline and professional ethics. 


k h è 


Chapter IL Promotion of Employment 


exe 


Section 12. Labourers shall not be discriminated against in 


employment, regardless of their ethnic community, race, sex, or 
religious belief. 


Section 13. Females shall enjoy equal rights as males in 
employment. It shall not be allowed, in the recruitment of staff 
and workers, to use sex as a [pretext] for excluding females from 
employment or to raise recruitment standards for the females, 
except for the types of work or posts that are not suitable for 
females as stipulated by the State. 


aah 
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Section 15. No employing units shall be allowed to recruit 
juveniles under the age of 16. 


Units of literature and art, physical culture and sport, and 
special arts and crafts that need to recruit juveniles under the 
age of 16 must go through the formalities of examination and 
approval according to the relevant provisions of the State and 


guarantee their right to compulsory education. 
Chapter HL Employment Contracts and Collective Agreements 


s:$ 


Section 29. The employing unit shall not revoke its labour 
contract with a labourer in accordance with the stipulations in 
section 26 and section 27 of this Law in any of the following 
circumstances: 


(1) to be confirmed to have totally or partially lost the ability to 
work due to occupational diseases or injuries suffered at work; 
(2) to be receiving medical treatment for diseases or injuries 
within the prescribed period of time; 

(3) to be a female staff member or worker during pregnant, 
puerperal, or breast-feeding period; or 

(4) other circumstances stipulated by laws, administrative rules 
and regulations. 


bte 


Chapter V. Wages 


Section 46. The distribution of wages shall follow the principle 
of distribution according to work and equal pay for equal work. 


The level of wages shall be gradually raised on the basis of 
economic development. The State shall exercise macro- 
regulations and control over the total wages. 


*» »» 


Chapter VIL Special Protection for Female and Juvenile 
Workers 


Section 58. The State shall provide female workers and 
juvenile workers with special protection. 


"Juvenile workers" hereby refer to labourers at the age of 16 but 
not 18 yet. 


Section 59. It is prohibited to [allow] female workers to engage 
in work down the pit of mines, or work with Grade IV physical 
labour intensity as stipulated by the State, or other work that 
female workers should avoid. 


Section 60. Female workers during their menstrual penod 
shall not be [allowed] to engage in work high above the ground, 
under low temperature, or in cold water or work with Grade M 
physical labour intensity as stipulated by the State 
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Section 61. Female workers during their pregnancy shall not 
be [allowed] to engage in work with Grade III physical labour 
intensity as stipulated by the State or other work that they 
should avoid in pregnancy. Female workers pregnant for seven 
months or more shall not be [allowed] to extend their working 
hours or to work night shifts. 


Section 62. After childbirth, female workers shall be entitled 
to no less than 90 days of maternity leave with pay. 


Section 63. Female workers during the period of breast-feeding 
their babies less than one year old shall not be [allowed] to 
engage in work with Grade HI physical labour intensity as 
stipulated by the State, or other labour that they should avoid 
during their breast-feeding period, or to extend their working 
hours or to work night shifts. 


Section 64. No juvenile workers shall be [allowed] to engage 
in work down the pit of mines, work that is poisonous or 
harmful, work with Grade IV physical labour intensity as 
stipulated by the State, or other work that they should avoid. 


Section 65. The employing unit shall provide regular physical 
examinations to juvenile workers. 
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Chapter IX. Social Insurance and Welfare 


Section 70. The State shall develop social insurance 
undertakings, establish a social insurance system, and set up 
social insurance funds so that labourers may receive assistance 
and compensation under such circumstances as old age, illness, 
work-related injury, unemployment and child bearmg. 


Section 71. The level of social insurance shall be in proportion 
to the level of social and economic development and the social 
ffordability, 


Section 72. The sources of social insurance funds shall be 
determined according to the categories of msurance, and an 
overall pooling of insurance funds from the society shall be 
introduced step by step. The employing unit and labourers must 
premiums in accordance with the law. 

Section 73. Labourers shall, in accordance with the law, enjoy 


(1) retirement, 

(2) illness or injury, 

(3) disability caused by work-related injury or occupational 
disease; 


(4) unemployment; and 
(5) child bearing. 


The survivors of the insured labourers shall be entitled to 
subsidies for survivors in accordance with the law. 


The conditions and standards for labourers to enjoy social 
curd ee a rules and 
regulations. 


The social insurance amount that labourers are entitled to must 
be timely paid in full. 


Section 74. The agencies in charge of social insurance funds 
shall collect, expend, manage and operate the funds in 
accordance with the stipulations of laws, and assume the 
responsibility to maintain and raise the value of those funds. 


The supervisory organizations of social insurance funds shall 
exercise supervision over the revenue and expenditure, 
management and operation of social insurance funds in 
accordance with the stipulations of laws. 


The establishment and function of the agencies in charge of 
social insurance funds and the supervisory organizations of 
social insurance funds shall be stipulated by laws. 


No organization or individual shall be allowed to misappropriate 
social insurance funds. 


Section 75. The State shall encourage the employing unit to 
[raise] supplementary insurance for labourers according to its 
practical situations. 


The State shall advocate that labourers practise individual 
insurance in form of [a] saving[s] account. 


Section 76. The State shall develop social welfare 
undertakings, construct public welfare facilities, and provide 
labourers with conditions for taking rest, recuperation and 


The employing unit shall create conditions so as to improve 
collective welfare and raise welfare treatment of labourers. 
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Chapter XIL Legal Responsibility 


Section 89. Where the rules and regulations on labour 
formulated by the employing unit run counter to the provisions 
of laws, rules and regulations, the labour administrative 
department shall give a warning to the unit, [and] order it to 
make corrections, where any harms have been caused to 
labourers, the unit shall be liable for compensations. 


Section 92. Where the occupational safety facilities and health 
conditions of an employing unit do not comply with the 
provisions of the State or the unit fails to provide labourers with 
necessary labour protection articles and labour protection 
facilities],] the labour administrative department or other 
relevant departments shall order it to make corrections, and may 
impose a fine. If circumstances are serious, the above said 


de 


departments shall apply to a people's government at or above the 
county level for a decision to order the unit to stop production 
for consolidation. If the unit fails to take measures against [a] 
potential accident which later leads to the occurrence of a 
serious accident, and the losses of labourers’ lives and 
properties, criminal responsibilities shall be investigated against 
the persons in charge mutatis mutandis the stipulations of 
section 187 of the Criminal Law. 


* kk 


Section 94. Where an employing unit illegally recruits 
juveniles under the age of 16, the labour administrative 
department shall order it to make corrections, and impose a fine. 
If circumstances are serious, the administrative department for 
industry and commerce shall revoke its business license 


Section 95. Where an employing unit encroaches upon the 
legitimate rights and interests of female and juvenile workers in 
violation of the stipulations of this Law on their protection, the 
labour administrative department shall order it to make 
corrections, and impose a fine. If harm to female and juvenile 
workers [has] been caused, the unit shall assume the 
responsibility for compensation. 


ee 


COTE D'IVOIRE. Law No. 95-15 of 12 January 1995, the 
Labour Code. (Journal Officiel de la République de Cóte 
d'Ivoire, No. 8, 23 February 1995, pp. 153-177.) 


General Provisions 


Article 1. This Labour Code is applicable throughout the 
territory of the Republic of Cóte d'Ivoire. 


It governs the employer and worker relations resulting from 
employment contracts concluded for execution m the territory of 
the Republic of Cóte d'Ivoire. 


It also governs the occasional execution in the territory of the 
Republic of Côte d'Ivoire of work contracts concluded for 
execution in another State. However, this last provision does 
not apply to workers transferred on a temporary assignment not 
exceeding three months. 


Article2. Within the meaning of this Code, a worker or a 
salaried employee is considered to be any physical person, 
without regard to sex, race, and nationality, who is hired for 
remuneration to carry out his or her professional activity under 
the direction and authority of another person, physical or legal, 
public or private, called the employer. 


Neither the legal status of the employer or the employee is to be 
taken into consideration in determining the employment status 
ofa worker. 
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However, the provisions of this Code are not applicable to 
persons appointed to a permanent position in the Public 
Administration. Likewise, workers who are employed in the 
service of the State or by legal persons within the scope of the 
Public Law and who are subject to a particular statute, are 
exempi—within the limits of such statute and of the general 
principles of administrative law—from the application of this 
Code. 


eee 


Article 4. Subject to the express provisions of this Code, or 
any other legislative or regulatory text protecting women and 
children, as well as those provisions relating to the status of 
foreigners, no employer may take into consideration the sex, 
age, national origin, race, religion, political or religious opinion, 
social origin, membership or non-membership in a union, or 
union activities of a worker in making decisions regarding, in 
particular, hiring, conduct and distribution of work, professional 
training, advancement, promotion, remumeration, granting of 
social benefits, discipline, or termination of the work contract. 


Article 5. Subject to express exemptions, the provisions of 
this Code are of public order. Therefore, any rule in a contract 
or agreement resulting from a unilateral decision that does not 
respect the provisions of this Code or texts adopted for its 
application is null by operation of law. The fact that the 
provisions of this Code are of public order does not constitute an 
obstacle to guaranties or rights greater than those provided by 
this Code bemg granted to workers by the unilateral decision of 
an employer or employers’ association, through a work contract, 
a collective agreement, or custom. 


am g 
Title I. Employment conditions 

aa 
Chapter 2. Night work 


Article 22.1. The hours during which work is considered as 
night work are set under conditions determined by a decree. 
Article 22.2. Young workers under eighteen years old are 
prohibited from night work. 


Nonetheless, exceptions can be granted under conditions set by 
decree, in view of the particular nature of a professional activity. 


Article 22.3. Rest for young workers under eighteen years old 
must have a minimum duration of twelve consecutive hours. 


Article 22.4. The conditions in which the night work is carried 


out - in particular the specific guarantees necessitated by the 
nature of this work, are set by decree. 
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Chapter 3. Work by women and children 


Article 23.1. The kinds of employment forbidden to women, to 
pregnant women, and to children is determined under the 
conditions set by decree. 


Article 23.2. An employer is not to take into consideration the 
pregnant status of a woman in refusing to hire her or in 
terminating her work contract during a probation period. 


In employment in which a medical certificate is required in 
order to be hired, a pregnant woman may present partial 
documentation if certam examinations normally prescribed are 
found to be dangerous to her health or that of the embryo. 
Examinations not carried out are postponed until after delivery. 


Article 23.3. Except in cases in which the person involved is 
seriously at fault or in which it is impossible to continue the 
contract for a reason unrelated to the pregnancy or childbirth, an 
employer is prohibited from dismissing a woman during her 
pregnancy as well as during the twelve weeks following 
delivery. 


If the dismissal is communicated without knowledge of the 
interested person's pregnancy, the pregnant woman may, within 
a period of fifleen days calculated from the date of 
communication of the dismissal, establish her state by a medical 
certificate. The dismissal shall be nullified by this fact unless it 
was issued for one of the reasons justifying the termination of a 
work contract, in application of the preceding paragraph. 


Article 23.4. Every pregnant women whose condition bas been 
medically certified may terminate her work contract without 
notice and without, for this reason, being required to pay an 
indemnity for a breach of contract. The same right is accorded 
to a mother during the period of nursing, as defined in Article 
23.7 of this Code. 


On the occasion of childbirth, and without this interruption in 
service being considered a cause of breach of contract, all 
women have the right to suspend their work during fourteen 
consecutive weeks, of which eight weeks follow delivery, this 
suspension may be extended by three weeks in case of illness 
duly certified and resulting from the pregnancy or from 
childbirth. 


If childbirth takes place before the presumed date, the period of 
suspension of the work contract is extended until the expiration 
of fourteen weeks, without prejudice to the extension provided 
for in the preceding paragraph. 


In any case, no dismissal may be announced or take effect during 
the period of maternity leave. 

At the end of the period of suspension of her work contract, a 
salaried woman is reinstated in her employment. 


Article 23.6. Beginning with the third month of her pregnancy, 
a woman has the right to reimbursement for medical care related 


to her pregnancy or childbirth, within the scale of costs of the 
administrative medical establishments. 


During the period of fourteen weeks, and without prejudice to 
the extension provided for in Article 23.5, paragraph 1, she also 
has a right to a maternity allowance equal to the salary that she 
was receiving at the moment of suspension of her contract. 


These benefits are the responsibility of the National Social 
Welfare Office, which shall create for this purpose an 
administrative account made up of employer contributions. 


Article 23.7. During a period of fifteen months calculated from 
the birth of a child, a mother has the right to rest for nursing. 
The total length of this rest may not exceed one hour per 
working day. 

Article 23.8. Children under fourteen years old may not be 
employed in an enterprise, even as apprentices, without an 
exemption established through regulatory channels. 


Article 23.9. The Inspector of Labour and Social Laws may 
request the examination of women and children by an approved 
physician, in order to verify that the work for which they are 
responsible does not exceed their physical capacities. This 
request must be carried out if made by the persons concerned. 


A woman or a child may not continue in employment thus 
recognized as exceeding his or her physical capacities and are to 
be given appropriate work. If this is impossible, the contract 1s 
to be terminated, with provision of payment in lieu of notice and 
for dismissal, as the case may be. 
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Title HL Salary 
Chapter 1. Determination of salary 


eas 


Article 31.2. Under the conditions provided for in this Title, all 
employers are required to ensure equal remuneration for salaried 
workers for the same work or work of equal value, regardless of 
religious opinions, social origin, and membership or non- 
membership in a union. 


Article 3L3. The various components of remuneration are to 
be established in accordance with identical standards for men 
and women. 


Professional categories and classifications, as well as cnteria for 
professional promotion, are to be common to workers of both 
SEXES, 


Methods of evaluating employment positions are to be grounded 
in objective considerations, based essentially on the nature of 
the work entailed in these employment positions. 


Article 31.4. Remuneration for work by task or piece is to be 
calculated so that a worker of average ability working normally 
obtains a salary at least equal to that of a worker carrying out 
analogous work who is remunerated on the basis of time. 


Article 31.5. When a permanent employee who does not come 
from his place of work and who does not have his or her regular 
place of residence there cannot by his or her own means procure 
sufficient lodging for him or herself and his or her family, the 
employer is obligated to ensure such lodging under conditions 
set by decree. 


The employer is also obligated to furnish, or assist in furnishing, 
food when the same worker cannot through his or her own 
means obtain provisions for him or herself and his ar her family 
on a regular basis. 


These contingent benefits constitute a part of the salary. 


+++ 


Title IV. Occupational hygiene, safety, and health 
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Chapter 3. Health services at the place of work 


Article 43.1. Every employer is to ensure that a health service 
exists at the place of work for the benefit of the workers in his 


or her employ. 


Such a service provides, in particular, medical examinations of 
candidates to be hired or of salaried workers recently hired, at 
the latest before the expiration of their probation period, and 
periodic examinations of salaried workers in order to ensure 
their good health and their continuing ability to occupy their 
work positions. 

Article 43.2. Decrees shall determine the means of application 
of the provisions of this Chapter. 

Title V. Professional unions 


Chapter 1. Freedom to partcipate in unions and the 
establishment of unions 


*** 


Article 51.6. Married women exercising a profession or a trade 
may, without the authorization of their husband, belong to the 
professional unions and participate in their administration or 
management, under the conditions set out in the preceding 
article. 


Article 51.7. Minors over sixteen years old may belong to 
unions, barring the opposition of their father, mother, or 
guardian. 


* ^£ 
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Tide X. Penalties 


see 


Article 100.4. Violations of the provisions of this Law, with 
the exception of offences provided for in the following articles of 
this Title, shall be punished with penalties applicable to petty 
offenses (contraventions) under conditions determined by 
decree. 


**5* 


CROATIA. Presidential Decree No. 01-95-1037/1 of 1 June 
1995 promulgating the Law labour. (Narodne 
novine, No. 38, 1995, Item No. 758, pp. 1176-1210, as 
translated in International Digest of Health Legislation, Vol. 47, 
No. 1, 1996, pp. 70-71, and supplemented by Yearbook of 
Polish Labour Law and Social Policy, Vol. 6, 1994, p. 131.) 


Chapter 1. General provisions (Secs. 1-7). Under Sec. 2 
(Prohibition of inequality of treatment), no person seeking 
emplovment or engaged in an occupation may be subjected to 
unfavourable treatment on the ground of, inter alia, his age or a 
physical or mental disability. 


Chapter IL Conclusion of the contract of employment (Secs. 8- 
20). Sec. 14 (Minimum age of recruitment) prohibits the 
recruitment of any person of less than 15 years of age, save as 
ofherwise provided for participation in artistic activities as 
specified, subject to the prior authorization of a labour inspector 
and provided that such activities do not affect, inter alia, the 
bealth and development of the person concerned. Sec. 16 
(Prohibition of the employment of minors in certain activities) 
lays down that a minor may not be assigned activities likely to 
affect, inter alia, his health and development. The Minister 
responsible for Labour is to establish, by means of regulations 
made in concert with the Minister responsible for Health, a list 
of such activities and also a list of activities in which minors 
may be employed subject to the issuance of a certificate of 
medical fitness. Sec. 17 (Power of the labour inspector to 
prohibit the employment of a minor in certain activities) lays 
down that, if it is presumed that the employment in which a 
minor is engaged constitutes a hazard to his health or 
development, a labour inspector may, at any time, require the 
employer to authorize a physician to examine the minor and 
assess whether the employment in which he is engaged 
constitutes a threat to his health or development. The costs of 
the medical examination and the consultation with the physician 
are to be met by the employer. On the basis of the physician's 
opinion, the labour inspector may prohibit the employment of 
the minor in certain activities. The labour inspector may be 
requested to initiate the above-mentioned procedure by the 
minor, his parents, his guardian, the council of employees, or a 
trade union. 


Chapter VL Working times (Secs. 30-35). Sec. 33 (Overtime) 
prohibits overtime for minors. Pregnant women, mothers with 
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children under three years of age, and single parents with. 
children under six years of age may not work overtime unless 
they have declared in writing that they freely consent to such 
work. The labour inspector is to prohibit minors and the above- 
mentioned persons from working overtime unless they have 
given their free consent in writing. 


Chapter VIIL Night work (Secs. 51-54). Industrial night work 
is prohibited in the case of minors and women, save where 
provided by specified exceptions. 

Chapter IX. Maternal protection (Secs. 55-72). The principa. 
Sections of this chapter are entitled as follows: 55. Activities ir. 
which women may not be employed, 56. Prohibition o 
inequality of treatment with regard to pregnant women, 57. 
Transfer of pregnant women or breast-feeding mothers, 58 
Maternity leave (starts 45 days before the expected date of birth 
and lasts until the end of the first year of the child's life — 
increased to the end of the third year of the child's life for thz 
third and following children; compulsory leave must be taken 
from the 28th day before the expected date of birth until th> 
42nd day after the child's birth; adoptive parents are entitled b 
270 days leave), 59. Reduced working time (by one-half) fcr 
one of the parents for the first year of the child's life; if the chi 
is handicapped, the parent may work half-time indefinitely, 60 
Breaks for breast-feeding a child (breast-feeding mothers are 
entitled, during the working day, to two half-hour breaks per 
day, considered as working time, in order to breast-feed their 
child until the latter has reached the age of one year), 61. Righ:s 
that may be exercised by the child's father (in cases where tbe 
mother is unable to take care of the child), 62. Suspension by 
either parent of working relations until the child reaches the age 
of three (the parent must be rehired after returning to work), 64. 
Rights of the mother in the event of the death of her child; and 
65. Rights of the parents of a child suffering from seriois 
developmental disorders. 


EL SALVADOR. Decree No. 859 of 21 April 1994, 
Amendments to the Labour Code. (Diario Oficial, Vol. 323, 
No. 87-bis, 12 May 1994, pp. 3-13.) 


Article 1. Article 12 is replaced with the following: 


“Article 12. The State ensure respect for the principles of 
equality of opportunity and treatment in employment and 
occupation, including access to professional training." 


ttg 
Article 4. The following is added to Article 30: 


*12) To establish any distinction, exclusion, or preference 
based on reasons of race, colour, sex, religion, political opin:on, 
national or social origin, save the exceptions provided for by the 
Law for the purpose of protecting the person of the worker.” 


see 


Article 7. Articles 104 and 105 are replaced with the 
following: 


“Article 104. The work of minors under the age of eighteen is 
to be particularly appropriate to their age, physical state, and 
development.” 


Article 105. Minors under the age of eighteen are prohibited 
from working in dangerous or unhealthy jobs. 


Nevertheless, the employment of people age over the age of 
sixteen may be authorized, provided that their health, safety, and 
morality is fully guaranteed and that they have received 
adequate and specific professional instruction and instruction in 
their field of activity. 


The types of employment or work to which the present Article 
applies shall be determined by the regulations to this Code, after 
consultation with the Superior Council of Labor. 


Prohibitions and restrictions related to the employment of 
minors are not applicable to work taking place in schools of 
general, professional, or technical education or in other training 
institutions.” 


Article 8. Articles 111 and 112 are repealed. 
Article 9. Article 114 is replaced with the following: 


“Article 114. Minors under the age of fourteen and minors who 
have reached this age but remain subject to obligatory education, 
may not be engaged in any work. 


The work of minors who are twelve years old and older may be 
authorized, provided that the job consists of light labour and that 
it 


a) isnot liable to damage their health or development, and 


b) is not of such a nature as to be able to endanger their 
attendance at school, their participation in programmes of 
professional guidance or training approved by the competent 
authority, or their utilization of the education that they receive. 


The Department of Labour and Social Planning may, after 
consultation with interested organizations of employers and 
workers, when such organizations exist, grant individual 
exceptions to the prohibition of admittance to work or 
employment that this Article provides for, for purposes such as 
participating in artistic performances. 


Permission so granted shall limit the number of hours of work or 
employment subject to this permission and shall prescribe the 
conditions under which the employment may be carried out." 


Article 10. The following clauses are added to Article 117: 


^Minors under the age of eighteen shall not be admitted to 
employment without the prior performance of a thorough 
medical examination that declares them fit for the work in which 
they are going to be employed. 


Regulation shall determine the requirements and characteristics 
of the medical examination of minors; but in every case it shall 
be obligatory that: 


a) the examination be performed by a qualified doctor, 


b) the doctor be approved by means of appropriate 
certification, 


c) the minor’s aptitude for the work that he or she shall be 
carrying out be subject to periodic medical examinations, at 
intervals of no greater than one year, until the worker has 
reached the age of eighteen years; 


d) with respect to jobs involving health risks, the periodic 
repetition of the examination be obligatory until the age of 
twenty-one. 


The medical examination referred to in this Article shall be free 
to the worker." 


Article 11. Article 123 is replaced with the following: 


"Article 123. Workers performing equal work in the same 
business or establishment, under identical circumstances, shall 
receive equal remuneration regardless of sex, age, race, colour, 
nationality, political opinion, or religious belief." 
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Article 33. The following clauses are added to Article 309: 


“In case of infirmity that, in accordance with a medical 
certificate is a consequence of pregnancy, the worker shall have 
the right to supplementary prenatal leave, the maximum 
duration of which shall be set by Regulations to this Code. 


When childbirth takes place after the presumed date, the leave 
taken before shall always be extended until the true date of 


childbirth, and the duration of obligatory puerperal leave shall 
not be reduced. 


In no case shall the employer be obligated to make a monetary 
payment exceeding the limits provided for in the first paragraph. 


The employer may deduct from the monetary payment to which 
the first paragraph of this article refers an amount equivalent to 
that received by the employee as a monetary subsidy by virtue of 
the Law of Social Security and its Regulations of Application." 
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Article 34. The following clauses are added to Article 312: 
“If a worker nurses her child, she shall, for this purpose, have 
the right to an interruption in her work for up to one hour daily. 
On her request, this mterruption may be divided into two breaks 
of thirty minutes each. 

Interruptions of work in conformity with the preceding 
paragraph shall be counted as working hours and shall be 
remunerated as such.” 


ESTONIA. Working and Rest Time Act of 15 December 1993. 
(Riigi Teataja, Part I, No. 2, 1994, p. 12, as translated in 
Estonian Legislation in Translation, No. 11, November 1997, 
pp. 75-95.) 


Chapter L General Provisions 


+++ 


Sec. 8. Benefits for persons raising children 

The benefits prescribed in Secs. 14, 18, 19 and 30 of this Act for 
a woman raising a disabled child or child under fourteen years 
of age also extend to: 


1) a person raising a motherless disabled child or child under 
fourteen years of age; 


2) aguardian of a child under fourteen years of age; 
3) a guardian or curator of a disabled child. 
Chapter IL Duration of Working Time 

Sec. 9. General national standard for working time 


The general national standard for the working time of employees 
shall not exceed eight hours per day and forty hours per week. 


Sec. 10. Reduced working time 
(1) Reduced working time shall not exceed: 


1) 20 hours per week for employees who are 13-14 years of 
age, 


2) 25 hours per week for employees who are 15-16 years of 
age, 


3) 30 hours per week for employees who are 17 years of age 
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(3) The duration of shortened working time for teachers, 
educators and other pedagogical specialists in schools and cther 
child care institutions 18 up to thirty-five hours per week. 


+ ty 


Sec. 12. Duration of daily working time 
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(3) Upon the recording of total working time, the duratior. of 
working time of employees who are 13-14 years of age shall not 
exceed five hours per day, the duration of working time of 
employees who are 15-16 years of age shall not exceed six acurs 
per day and the duration working time of employees who are 17 
years of age shall not exceed seven hours per day. 


*** 


Sec. 14. Restriction on overtime 

(1) The following shall not be required to work overtime: 
1) pregnant women, 

2) minors, 


3) employees who are not allowed to work overtime by the 
decision of a doctor. 


(2) A woman raising a disabled child or child under fourteen 


years of age or a person taking care of a Category I disabled 
person may only be required to work overtime in the cases 
specified 1n subsection 13(3) of this Act with his or her consen: 


*** 


Sec. 18. Part-time working time 
(1) Part-time working time is working time which is shorter 
than the established standard for working time at the place of 


employment and which is applied by agreement of an employee 
and employer. 


* kk 
(3) Atthe request of a pregnant woman or a woman raising a 
disabled child or child under fourteen years of age, an employer 
is required to apply part-time working time with respect to suca 
person. 


Sec. 19. Work during evening or night time 


(1) Evening time is the time between 18.00-22.00, and nigh- 
time is the time from 22.00 until 6.00. 


(2) The following shall not be required to work during night 
time: 


1) pregnant women; 
2) minors; 


3) employees who are not allowed to work during night time 
by the decision of a doctor. 


(3) A woman raising a disabled child or child under fourteen 
years of age or a person taking care of a Category I disabled 
person may only be required to work during night time with his 
or her consent. 
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Chapter IV. Rest Time 
Sec. 25. Breaks for feeding child 


(1) A person raising & child under one and one half years of age 
shall be provided with additional breaks to feed the child in 
addition to the general breaks for rest and meals. 


(2) Such breaks shall be provided at least every three hours 
with a duration of not less than 30 minutes every time. The 
duration of a bresk provided for feeding two or more children of 
up to one and one half years of age shall be at least one hour. 


(3) If a person so requests, the breaks prescribed for feeding a 
child are added to the breaks for rest and meals, or the working 
day is reduced by the corresponding period of time. 


(4) Breaks for feeding a child are included in working time and 
payment of average wages shall be continued in respect of the 
breaks from state budget funds through the state social insurance 
budget pursuant to the procedure established by the Ministry of 
Social Affairs. 


Sec. 29. Additional day off with pay for parent (guardian, 
curator) of disabled child 


One parent (guardian, curator) of a disabled child has the right 
to an additional day off per month, for which remuneration 
based on the average salary is paid from state budget funds 
through the state social insurance budget pursuant to the 
procedure established by the Ministry of Social Affairs. 
Sec. 30. Requiring employees to work on days off 

* ** 


(3) the following shall not be required to work on days off: 


1) pregnant women, 


2) minors; 


3) employees who are not allowed to work on such days by the 
decision of a doctor. 


(4) A woman raising a disabled child or child under fourteen 
years of age or a person taking care of a Category I disabled 
person may only be required to work on a day off in the cases 
prescribed in subsection (2) of this section with his or her 
consent. 


*"»5 


GABON. Law No. 3/94 of 21 November 1994, the Labour 
Code. (Journal Officiel de la République Gabonaise, Vol. 37, 
No. 1, January 1995, pp. 1-39.) 


Title L General Provisions 


Article 1. This Code governs labour relations between 
workers and employers, as well as between employers, or their 
representatives, and apprentices or trainees placed under their 
authority. 


For the purposes of this Code, a worker is considered to be any 
person, regardless of sex or nationality who is hired for 
remuneration to carry out his or her professional activity under 
the direction and the authority of another person, physical or 
legal, public or private, called the employer. 


Neither the legal status of the employer nor of the employee 
shall be taken into consideration in determining the employment 
status of the worker 


For the purposes of this Code, an apprentice is considered to be 
any person, regardless of sex, admitted to an enterprise or 
establishment or taken in by a craftsman or worker in order to 
acquire theoretical and practical professional knowledge that 
will allow him or her to enter into professional life (vie active). 


A trainee is considered to be any student from a technical or 
professional school or specialized university required by the 
rules of his or her institution to spend a certain amount of time 
in an enterprise in order, through practical application, to ground 
theoretical knowledge acquired during prior education. 


Administrators, managers, directors, and other salaried workers 
who exercise administrative or management functions are 
considered to be representatives of the employer in their 
relations with workers and within the scope of their authority. 
They, in turn, are considered workers in their relations with the 


employer whom they represent. 


Persons appointed to a permanent job in the area of public 
administration are not subject to the provisions of this Code. 
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Article 2. All persons, including disabled persons, have a right 
sA A a a ay a a 
obligation. 


Professional development is an obligation of the State and 
employers. 


Article 3. Work is a source of worth; it requires that the 
liberties and dignity of the person who works be respected. The 
conditions under which it is performed shall permit the worker 
and the members of his or her famity to provide normally for 
their needs, to protect their health, and to enjoy decent living 
conditions. 


aes 


Article 6. Children may not be employed in jobs that are 
inappropriate for their age, their state, or their condition, or that 
prevent them from receiving mandatory school instruction, 
except in cases provided for by this Law. 


* * © 


Article 8. All workers are equal under the laws and benefit 
from the same protection and the same guarantees. All 
discrimination relating to employment and working conditions 
that is based, in particular, on race, colour, sex, religion, 
political opinions, national origin, ot social origin, is prohibited. 


tet 


Article 10. Any waiver, limitation, or surrender, by agreement 
or otherwise, of the rights of workers recognized by this Code is 
null and withoat effect. 


Any diamissal or other form of reprisal directed against a worker 
because he or she has exercised a right or discharged an | 
obligation conferred or imposed by this Labour Code, by other 
legislation in general, by a collective agreement, or by the 
worker's individual employment contract is null by operation of 
the law. 


Article 11. Any situation not explicitly provided for by this 
Code shall be settled according to the principle of fairness. 


Article 12. In case of doubt about the interpretation of legal or 
regulatory provisions or the provisions of an agreement relating 
to employment and social security, the interpretation most 
favourable to the worker shall prevail. 


se 


Article 16. The perpetrators of violations of Articles 4, 5, 6, 8, 
14, and 15 shall be liable to a fine of 300,000 to 600,000 francs 
and/or punished with one to six months’ imprisonment. 


In case of a repeated offense, the fine shall be 600,000 to 
1,200,000 francs and two to twelve month’s imprisonment. 
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Article 17. When a fine is ordered in accordance with this 
Code, it shall be incurred as many times as there have been 
violations, without, however, the total amount of fines imposed 


Title IL Employment Contracts 
Chapter 1. The individual employment contract 


eee 


Section 4. Suspension of employment contracts 


Article 35. The suspension of an employment contract consists 


of a temporary interruption of all or part of the contractual 
obligations, without the contract’s being terminated. 


*** 


Article 36. The employment contract is suspended: 

tęs 
6) during the maternity leave of a salaried woman, as provided 
for in Article 171 of this Code; 


* »* 


Section 5. Termination of employment contracts 


++% 


Subsection 5. Termination of employment contracts of 
indeterminate duration 


*»** 


3. The beginning of retirement 


Article 62. Retirement begins upon the worker’s cessation of 
employment after reaching the age limit for all salaried 
activities. It occurs at the initiative of the employer or 
employee. 

The age limit, which varies between 55 and 60 years according 
to the sector of activity, 1s specified by decree adopted upon the 
recommendation of the Minister responsible for labour, after 
consultation with the Labour advisory commission. 

The beginning of retirement gives a worker the right to an old- 
age pension or an old-age allowance, under conditions set by the 


» tx 


Subsection 7. Compensation after breach of an employment 
contract of indeterminate duration 


ee 


2 Damages 


Article 74. Dismissals carried out without legitimate cause, as 
well as dismissals motivated by the opinions of the worker or by 
his or her union activities or membership or non-membership in 
a union; are improper. 


Also improper are: 


e individual or collective dismissals decided upon in 
violation of authorization procedures of the labour 
inspector, as established by this Code, 


e dismissals that are carried out contrary to the decision of 
the labour inspector, 


ə refusals to reintegrate employees at the expiration of a 
suspension of a contract, as provided for in Article 36 
above, 


e [dismissals] based on the act of having filed a complaint or 
participated in proceedings initiated against an employer 
because of alleged violations of legislation, or of having 
lodged an appeal with the competent administrative 
authorities. 

All improper terminations of an employment contract give rise 

to damages and, in the case of dismissals for economic reasons, 

to the sanctions provided for in Article 80 of this Code. The 


courts shall determine whether a breach has an improper 
character. 


woe 
Chapter 7. Collective employment agreements 


eae 


Section 3. 
extended 


Contents of collective agreements that may be 


Article 126. Collective agreements that may be extended must 
wek 

18) specific working conditions for women and children in 

enterprises that are covered by the agreement; 

19) the protection of workers against sexual harassment, 


**5 


21) measures for the application of the principle of equal pay 
for equal work, regardless of the origin, sex, opinians, and age 
of the worker; 


“aes 


Title IIL General Employment Conditions 


Chapter 1. Salary 
Section 1. Determination of salary 


Article 140. Given equal working conditions, qualifications, 
and productivity, the base salary is equal for all workers, 
regardless of their origin, opinions, sex, and age. 


Article 141. All employment contracts that impose an actual 
change of residence on the worker place the employer under an 
obligation to provide him or her with adequate housing, taking 
into account his or her family situation, or to pay a rent 
allowance as resulting compensation. 


Article 142. In cases in which the worker is unable, through 
his own means, to obtain for himself or herself and his or her 
family a regular supply of basic foodstuffs, the employer is 
obligated to ensurc such foodstuffs under the conditions set by 
the Decrees provided for in Article 144 below. 


sen 


Chapter 3. Night work 


Article 166. Work performed between the hours of 9 p.m. and 
6 a.m. 18 considered to be night work. 


The duration of night work may not exceed eight consecutive 
hours. 


Article 167. Women, without distinction as to age, and 
children under eighteen years old may not be employed during 
the night in any public or private industrial establishment or in 
any branch of these establishments, with the exception of those 
establishments where all the employees are members of the 
same family. 


Article 168. The preceding Article does not apply: 


a) in the case of force majeure, when an interruption in 
production in an enterprise occurs that is impossible to foresee 
and that 1s not periodic in character, 


b) when the job involves either raw or processed materials 
that might quickly deteriorate and it is necessary to save these 
materials from mevitable loss; 


C) in the case of children over sixteen years old who are 
employed in the following industries in jobs that, because of 
their nature, necessarily have to continue day and night, namely: 
[iron and steel factories (various jobs); glass works, paper mills, 
sugar mills where raw sugar is processed, and establishments 
where gold is smelted]. 


d) in the case of women holding responsible management 
positions who do not usually perform manual labour. 
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Article 169. The night work of women and children in 
industry shall be regulated by decree, adopted on the 
recommendation of the Minister responsible for labour, in 
conformity with international rules. 


Daily rest (repos compensateur journalier) for women and 
children shall have a duration of at least twelve consecutive 
hours. 


Chapter 4. Work by women and children 


Article 170, Women have the same rights and obligations 
under employment legislation, subject to the specific provisions 
set forth in this Law. 


No employer may dismiss or direct any retaliatory measure 
against a Worker because of pregnancy or childbirth. 


Any dismissal of a pregnant woman whose condition has been 
medically certified or whose pregnancy is evident, or any 
dismissal occurring within fifteen months following the date of 
childbirth, is subject to the advance authorization of the labour 


inspector. 
Article 171. On the occasion of her pregnancy, a pregnant 


‘woman has the right to suspend her employment contract for 


fourteen consecutive weeks: six weeks before and eight weeks 
after the expected date of childbirth. 


During this period, an employer who has knowledge of the 
pregnant woman’s condition is prohibited from using her 
services without an express written agreement entered into by 
the parties, at the initiative of the employee; a copy of this shall 
be sent to the labour inspector with jurisdiction. 


If childbirth takes place after the expected date, prenatal leave 
shall be extended until the date of childbirth, without reduction 
of postnatal leave. 


This interruption of service, which shall not affect seniority, 
shall not be considered as cause for breach of contract and may 
be extended by three weeks in the case of a duly certified illness 
resulting from pregnancy or confinement. 


In the case of multiple births, the period during which the 
employee may suspend her employment contract after childbirth 
shall be extended by two weeks. 


During this period, the employer may not discharge her. 


Article 172. During her pregnancy and for fifteen months after 
childbirth, a woman who is regularly employed in a job 
recognized as dangerous to health, or who produces a medical 
certificate stating that a change in the nature of her work is 
necessary in the interests of her health or that of her child, has 
the right to be transferred, without reduction of salary, to 
another job not detrimental to her condition. 
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Article 173. During her maternity leave, a woman has a might 
to free medical care and to the entire salary that she was 
receiving at the moment of the suspension of work these 
benefits are the responsibility of the National Social Security 
Fund. She reserves the right to benefits in kind. 


Article 174, During a period of fifteen months, starting on the 
date of resuming her job, a mother has a right to rest periods for 
nursing. The total length of these rest periods may not exceed 
two hours per work day. 


These rest periods form part of the hours of work and shall be 
remunerated as such. 


During this period, the mother may permanently leave her job 
without notice and without, for this reason, having tc pay 
compensation for breach of contract. 


Article 175. When a woman requests to be granted leawe 
immediately after her postnatal leave, the employer is oblizated 
to fulfill her request, in accordance with the provisions in forze 
on this matter. 


Article 176. Decrees adopted on the joint recommendation 3f 
the Minister responsible for labour and the Minister responzib e 
for public health shall determine the nature of jobs prohibited 0 
women and pregnant women. 


Article 177. Children may not be employed in any enterprise 
before the age of sixteen, except in cases ordered by a derrez 
adopted on the joint recommendation of the Minister responribE 
for labour, the Minister responsible for public health, and the 
Minister responsible for education, taking into account thz 
circumstances and the tasks that may be required of suca 
children. 


A decree adopted on the joint recommendation of the Ministe- 
responsible for labour and the Minister responsible for pudlic 
health shall determine the nature of jobs and categories o7 
enterprises prohibited to young persons, as well as the age irnir 
to which this prohibition applies. 


Article 178. The labour inspector may request that am 
approved physician examine women, children, and adolescents 
up to the age of eighteen, and, with respect to jobs that pose 
extra risks to their health, up to the age of twenty-one, in order 
to verify that the jobs for which they are responsible do not. 
exceed their physical capacities. This request must, by 
operation of law, be carried out if made by the interested partis. 


A woman or child may not be retamed in employment 
recognized as beyond his or her physical capacities and is to 5e 
assigned an appropriate job. If this is impossible, the contract 
shall be terminated with payment of compensation for breach of 
contract. 


*** 


Chapter 9. Penalties 


Article 195. The following shall be liable to a fine of 30,000 
to 300,000 francs and, in the case of a repeated offense, a fine of 
60,000 to 600,000 francs, and/or shall be punished with two to 
six months' imprisonment: 


$+ 


b) perpetrators of violations of the provisions of Articles 140 
to 153, 160 to 172, 177, 179, and 183 to 188 of this Code. 


*»** 


Title V. Organizations for and Means of Enforcement 


* k $ 


Chapter 3. Means of control 


Article 258. Every worker of Gabonese nationality shall be 
issued a work card by the department of labour inspection; the 
design of the card shall be set by an order of the Minister 
responsible for labour. 


The references contained in the work card must be entered in 
the employer's register. 


The work card shall be stamped by the employer or successive 
employers at the time of the engagement of the worker. 


Article 259. A mandatory card for foreign workers is created 
for all non-Gabonese salaried workers employed in Gabon. 


The design and the modalities of issuing the card for foreign 
workers shall be determined by an order of the Minister 
responsible for labour. 


Article 260. The card for foreign workers is issued at the 
request of the employer upon his or her presentation of a receipt 
from the Public Treasury for an amount to be aet by decree, upon 
the recommendation of the Minister responsible for labour. 


GERMANY. Act of 24 June 1994 to establish equality for men 
and women (Second Equality Act). (Bundesgesetzblatt, Part I, 
No. 39, 30 June 1994, pp. 1406-1415, as translated in Labour 
Law Documents, No. 2, 1995, pp. 15-25.) 


Division 1. General provisions 


Section 1. Scope. This Act shall apply to persons employed in 
federal administrative bodies of the Republic and in federal 
corporations, establishments and foundations under the public 
law, and in federal courts. “Administrations” within the 
meaning of this Act shall include public enterprises managed 
under federally-owned administration, and other federal public 
undertakings. 


Section 2. Purpose of the Act. In order to bring about equality 
for men and woman in the federal administrations and courts 
specified under section 1, women shall be afforded advancement 
under the terms of this Act, with due attention to the precedents 
of suitability, capability and occupational performance (Article 
33, subsection (2) of the constitution). Another aim of such 
advancement is to increase the numbers of women taking mto 
account the obligatory aims proposed, im so far as in certain 
areas woman are employed in smaller numbers than men. In the 
same way, the compatibilty of family and profession for both 
men and woman shall be promoted. 


Section 3. Definitions. (1) “Employees” in this Act are 
permanent civil servants of both sexes, non-established civil 
servants, workers of both sexes including persons employed for 
purposes of training, and persons holding offices under the 
public law and judges of both sexes. 


(2) "Family responsibilities" within the meaning of this Act 
exist when an employed person actually cares for or nurses at 
least one child under 18 years of age or another relative who, in 
the opinion of a doctor, is in need of care. 


(3) "Areas" in this law are the individual salary, pay and wage 


same shall apply to vocational training. 


(4) "Functions entailing managerial and directive duties" 
include positions as presiding judge (male or female). 


(5) "Departments" in this law are the individual authorities, 
administrative offices and operations in the administrations 
specified im section 1, together with federal courts; the 
authoritative text here is section 6, subsections (1), (2) and (4) 
of the Federal Staff Representations Act. For the definition of 
“head of department,” the authority is section 7 of the said Act. 


Division 2. Measures for advancement 


Section 4. Plan for the advancement of women. (1) The 
department shall issue a plan for the advancement of woman 
every three years, with participation in the early stages of the 
women's representative. Within this period, the plan shall be 
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adjusted every year in line with actual developments. It must 
describe the situation of female employees, evaluate previous 
advancement of women in individual areas and in particular, in 
order to increase the proportion of women, develop measures for 
bringing about necessary improvements in staffing and 
organization, within the limits of aims proposed and of a plan to 
be carried out in stages. The plan for the advancement of 
women shall not be taken imto account with respect to 
appointments for judges (male and female) who are elected or 
cases where the Judges’ Appointments Committee is involved in 
the appointment. The plan for the advancement of women may 
a CL 


(2) iienaa advancement of women mina dio evaluat 
statistical data section 5 and note and justify existing differences 
in comparing the respective numbers of men and women in 


applications, appointments, promotions and further training in 
individual areas. 


(3) The three-year plan for the advancement of woman and the 
annual updates shall be made public within the department. 


(4) Notwithstanding the provisions of subsection (1), the plan 
for tae advancement of women shall be prepared upon the 
application of the women’s representative, under her direction 
and with the prompt cooperation of the department 


(5) If the plan for the advancement of women has not been 
realized, the reasons for this shall be given when the annual 
adjustment is made and shall be contained in the next plan for 
the advancement of women, and shall also be submitted to the 
next nighest department. 

Section 5. Statistical data. (1) The department shall com- 
pile statistics every year on the numbers of men and women in 


(i) among employees, classified by full and part-time 
employment and leave, as of 30 June; 


(ii) n respect of applications, appointments, promotions and 
further training, from 1 July of the preceding year until 30 June 
in the year of the report. 


The statistical data shall be submitted annually to the supreme 
federal authorities by 30 September. 


(2) The Federal Government shall regulate by statutory 
instrument the individual aims to be proposed for assessing the 
statistical data, taking into account the statistics on the number 
of persons employed, in accordance with the Act on financial 
and employee statistics. 


Section 6. Advertisement of positions. (1) No vacancy may 
be advertised as being only for men or only for women, unless 
belonging to one or the other sex is an indispensable 
precondition for the job advertised. Advertisements shall be 
worded in such a way that women are also invited to apply. 
This shall apply in particular to positions in areas in which 
women are employed in smaller numbers than men. 
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(2) Positions for managerial and directive duties shall also bz 
advertised as part-time appointments, unless compellinz 
departmental considerations forbid this. 


Section 7. Appointment, promotion, qualifications. (1) ^ As 
long as women are employed in individual areas in smaller 
numbers than men, the department must increase the proportion 
of women under the terms of the obligatory aims proposed in the 
plan for the advancement of women and of corresponding staff 
planning, taking into account the prior importance of suitability, 


(i) in appointments to the positions of civil servant, judge, 
employee and worker, including positions with managerial and 
directive duties, and in appointments to positions for vocational 
i > œo 


Gi) in promotion or transfer to a higher group and im 
tuere lglg ated poiana ani wari places. ai 
in respect of functions entailing managerial and directive duties. 


Paragraph (i) above shall not apply if an election or the 
involvement of an electoral committee is prescribed for the 
appointment of a judge (male or female). 


(2) Absences from duty to take care of children or for famil: 
care may not adversely affect the assessment of suitability of 
men and women. 


Section 8. Further training. (1) The department shali 
encourage the further training of women by appropriate 
measures. In further training for introduction to work, 
promotion and adaptation, women shall normally be considered 
in accordance with their numbers in the target group for further 
training in each case. 


(2) Persons with family responsibilities (subsection 3(2)) must 
be appropriately enabled to take part in further training. In case 
of necessity additional programmes, appropriately organized 
both in space and time, shall be offered, and in case of need, 
child-minding facilities should be made available. 


(3) Further training courses which facilitate career 
advancement for women, and in particular courses which 
facilitate the reintegration of employees on lower-grade pa; 
scales and employees on leave, shall be offered to an adequate 
extent, this will include when necessary offers of courses 
primarily for women. 


(4) Questions of equality of rights for men and women shall to 
be taken into account in programmes for employees in personnel 
administration and particularly in programmes for managers in 
other areas. 


(5) Women’s representatives shall be given opportunity for 
further training. 


(6) Women shall be more intensively recruited as directors and 
consultants for further training programmes. 


Section 9. Adjustment of hours of work to family 
responsibilities. | Within the limits of the regulation of 
working hours, whether by law, collective agreement or other 
means, and feasibility within the department, employees with 
family responsibilities shall in individual cases be granted 
alterations of their daily and weekly hours of work in case of 
need. 


Section 10. Part-time employment. (1) The department must 
create an adequate number of part-time appointments (including 
appointments with managerial and directive duties), within the 
limits of the capacities of the department and as needed. In this 
regard care must be taken to ensure that employees of the 
department are not overburdened. 


(2) Applications for part-time appointments, including 

with managerial and directive duties, from 
established civil servants with family responsibilities shall be 
dealt with under section 79(a) of the Federal Civil Service Act. 
In the event that an application is refused, the department must 
give its reasons in each individual case. 


(3) Part-time employees with family responsibilities who seck 
full-time employment should be given 
consideration, taking into account suitability, capability and 
performance and subsection 7(2). 


Section 11. Leave of absence. (1) The department shali take 
appropriate measures in particular for employees on leave to 
make it easier to maintain contact with their occupation and to 
re-enter it. These measures shall include informing them of the 
further training programme and inviting them to participate in 
further training during or after leave. 


(2) Allowances or wages shall not be granted for participation 
in further training during leave. Necessary expenses shall be 
refunded (section 23, subparagraph (2) of the federal Act on 
travelling expenses shall apply as appropriate). 


(3) Employees on leave can assume the duties of persons who 
are sick or on leave, on their own application and with the 
consent of the department. 


Section 12. Prohibition of discrimination in the case of part- 
time employment or leave of absence on the grounds of family 
responsibilities. (1) Part-time employment may not prejudice 
professional advancement, treatment of part-time employees that 
differs from that of full-time employees shall be permissible 
only if justified by objective reasons. Part-time employment 
may not adversely affect work evaluation. 


(2) The above shall also apply in the case of leave granted to 
employees with family responsibilities, but shall not be 


applicable to regular equality of treatment in respect of periods 
of leave and part-time employment. 


(3) A delay in career advancement which results from leave 
taken m accordance with subsection (2) shall be appropriately 
taken into consideration in the case of promotion, if it has not 


already been compensated by an appointment made before the 
regular time. 


(4) Leave shall not adversely affect a position already attained 
in a promotion sequence. 


Section 13. Collective bargaining agreements. Regulations 
for workers in accordance with sections 72(a) and 79(a) of the 
Federal Civil Service Act shall be subject to a collective 
bargaining agreement. 


Section 14. Report. The Federal Government shall submit to 
the Federal Parliament every three years a progress report on the 
situation of women in the administrations and courts specified in 
section 1, and on the application of this Act. The federal 
ministries shall provide the necessary information for this 
purpose. The report shall not contain any data concerning 


Division 3. Women's representatives 


Section 15. Appointment. (1) In every department with a 
regular staff of at least 200 persons a women's representative 
shall be appointed from among the employees, either by 
previous advertisement ot by secret ballot. If a majority of the 
female employees so choose, an election shall be held. The 
Federal Government shall establish by statutory instrument the 
procedure for this preliminary choice and for the holding of the 
election. If there are fewer than ten women regularly employed, 
the appointment of a women’s representative may be 
disregarded. 


(2) Ina department where there is no women's representative a 
confidential advisor shall be appointed as a confidante for the 


female employees and the responsible women's representative. 


(3) The person responsible for a department as referred to in 
subsection (2) shall be the women's representative in the next 


higher department. 


(4) Administrations with a wide area of business (e.g., the 
federal revenue administration, the federal administration of 
waterways and shipping and the federal armed forces) may be 
exempted from subsection (1), provided that they establish other 
appropriate conditions for the appointment and the work of 
women's representatives. 


(5) In so far as decisions in higher departments are taken for 
lower departments, the women's representative in a higher 
department shall consult the women's representatives and the 
confidential advisors in the lower departments. The women's 
representative in the supreme federal authority shall regulate the 
coordination of the women’s representatives and confidential 
advisors in her area of work. 

(6) The women’s representative shall be appointed in principle 


for three years, with the possibility of extension. The extension 
can also be made for a shorter period at her request. A decision 


Appendix — 630 - Germany 821 


concerning the extension must be preceded by a new internal 
advertisement. 


Section 16. Legal position. (1) The women's representative 
shall be a member of the administration. She shall be assigned 
in principle immediately to the directorate of the department. In 
the supreme federal authorities she may also be assigned to the 
directorate of the central division. The same shall apply in the 
area of public enterprises. The women's representative shall not 
be bound by directives in the performance of her function. 


(2) The women's representative shall be released from other 
activities in the department to the extent necessary for the 
proper performance of her tasks, given the type and extent of the 
department. If the area of her tasks is sufficiently extensive, the 
women's representative must be completely released from duty. 
The necessary staff and equipment shall be made available to 
her. This shall include arrangements for deputies. 


(3) The women's representative, her deputy and her assistants 
(men and women) shall be bound by the obligation of 
confidentiality with regard to the personal relationships of 
employees and to other confidential matters in the department, 
beyond the period of their appointment. The obligation of 
secrecy shall also apply to confidential advisors referred to 
under section 15. 


Section 17. Duties. (1) The women’s representative shall 
have the duty to promote and supervise the application of this 
Act in the department. She shall participate in all measures in 
her department which affect questions of equality between men 
and women, compatibility of family and profession and 
improvement of the occupational situation of the women 
employed in the department. She must participate at an early 
stage in particular regarding: 


(i) personnel matters in preparation and decisions concerning 
appointment reassignment for a period of more than three 
months, transfer, further traming, occupational advancement and 
early termination of employment, in so far as the persons 
concerned do not expressly refuse such participation on their 
behalf. The persons concerned shall be informed of their right 
of refusal; 


(1i) social and organizational factors. 


(2) The women's representative shall also promote, at her own 
initiative, the application of this Act, the improvement of the 
situation of women, and the compatibility of family and 
counselling and support of women in individual cases with 
regard to promotion and removal of discrimination. 


Section 18. Rights. (1) The women's representative shall be 
informed fully and in good time for the performance of her 
duties. The documents necessary for this shall be submitted in 
good time and any information requested shall be given. 
Personnel files may be inspected by the women's representative 
only with the consent of the employee concerned. 
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(2) The women's representative shall have the right tc speak 
directly to the directorate of the department, she can convene 
and conduct meetings with its consent, and shall have the 
support of the directorate in the performance of her tasks. 


(3) The women’s representative shall not be hinde-ed in 
carrying out her obligations or discriminated against in the 
development of her career by reason of her activity. She shall 
enjoy the same safeguard against dismissal, transfer or posting 
as do the members of the personnel committee, regardless of the 
difference in their duties, 


Section 19. Right of complaint. (1) Violations by the 
department of the plan for the advancement of women, cf his 
Act in general or against other provisions regarding ecual 
treatment of men and women, can be the subject of a comolaint 
by the women's representative to the directorate o^ the 
department. She shall be given a time-limit of seven wcrking 
days after receiving the information, if she wishes to proceed 
against the measures that are the subject of the complaint. 


(2) A decision regarding the complaint shall be taken by he 
directorate of the department or, in the same supreme fejeral 
authorities, by the assistant secretary who is an established cil 
servant with responsibility for personnel matters. The measures 
complained of and their execution shall be postponed fo- the 
period of decisión. If the directorate considers the complant to 
be justified, the measures and their consequences shali be 
rectified, and the results of the complaint shall be taken irto 
consideration in cases of repetition. Otherwise the directorace of 
the department must give the women’s representative its reasoas 


a MO e 
considers a decision regarding a complaint to have been 
incorrect she can, after informing the directorate of her wn 
department in good time, ask the next higher department for a 
legal opinion and make this known in her own department, with 
due regard for the rules of the department and of the right to 
data protection. In both cases the written consent of the pesson 
immediately affected by the measure complamed of shall te 
necessary when personal data is to be made public. The rext 
higher department must grant requests for legal informatcor. 
The reconsideration by the next higher department and the efect 
in law of the measure complained of shall be guided by th= 
provisions in force, independently of this procedure. 
Section 20. Transitional provision. The activity of a 
woman’s representative appointed at the time when this Ac 
comes into force shall terminate, if she was elected, at the end o^ 
the period for which she was elected, and in principle by 31 
December 1998 at the latest. 


Articles 2 to 6 [consequential amendments to legislation 
concerning the public service and employee representation]. 


Article 7. Amendment to the Civil Code 
The Civil Code in the revised version published in the 


Bundesgesetzblatt, Part Ill, Division No. 400-2, last amended by 
Article 1 of the Act of 24 June 1994 (Bundesgesetzblatt 1, p. 
1322), shall be amended as follows: 


Section 1. Article 611(a) shall be amended as follows: 
(a) Subsection (2) shall be worded as follows: 


(2) If the employer, when establishing an employment 
relationship, is responsible for violating the prohibition of 
discrimination in subsection (1), the applicant who is affected 
thereby can demand appropriate compensation in money up to a 
maximum of three months’ wages. A “month’s wage” means 
the sum in cash and in kind to which the applicant would have 
been entitled for regular work m the month m which the 
employment relationship should have been established. 


(b) After subsection (2) new subsections (3) to (5) shall be 
added as follows: 


(3) If an employment relationship has not been established by 
reason of a violation of the prohibition of discrimination in 
subsection (1) for which the employer is responsible, no claim 
shall exist for the establishment of an employment relationship. 


(4) A claim for compensation under subsection (2) must be 
made in writing within two months after the refusal of the 
application is received. 


(5) Subsections (2) and (4) shall apply correspondingly to 
professional advancement if no claim for advancement exists. 


(c) The present subsection (3) shall be deleted. 


Section 2. In Article 611(b) the word “should” shall be 
replaced by *may". 


Article 8. Amendment of the Labour Courts Act 


After section 61(a) of the Labour Courts Act, in the version of 2 
July 1979 (Bundesgesetzblatt 1, p. 8553, 1036), last amended by 
Article 8, subsection 8 of the act of 24 June 1994 
(Bundesgesetzblatt 1, p. 1325), section 61(b) shall be inserted as 


follows: 


Section 61(b) Special provisions for actions for 
discrimination on grounds of sex.(1) An action for 
compensation under section 611(a), subsection (2) of the Civil 
Code must be brought within three months after the claim has 
been put forward in writing. 


(2) If several applicants bring an action in court regarding a 
claim for compensation under section 611(a), subsection (2) of 
the Civil Code on the basis of discrimination in the 
establishment of an employment relationship, then the sum of 
the individual compensation shall be limited, on the application 
of the employer, to six months’ wages, or to 12 months’ wages, 
if the employer has carried out a uniform selection procedure for 
the purpose of establishing several employment relationships. 


4 
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In so far as the employer has already met claims for compen- 
sation, the maximum sum under sentence | shall be reduced 
correspondingly. In such a case, however, claims already met 
shall be taken into account only up to the sum which they would 
obtain in the event of an action brought in court. If the sums of 
compensatian which the complainants should be awarded under 
section 611(a), subsection (2) of the Civil Code, exceed in total 
the maximum sum under sentences | to 3, the individual sums 
shall be reduced in the proportion in which their total stands to 
the maximum sum. 


(3) If the employer makes an application under subsection (2), 
sentence 1, the Labour Court to which the first action was 
brought shall alone be responsible for the other actions. Legal 
disputes shall be referred to this court ex officio; proceedings 
shall be combined for simultaneous hearing and decision. 


(4) On the employer's application the hearing shall not be held 
before six months have elapsed since the first action was 
brought. 


(5) In cases under section 611(8), subsection (5) of the Civil 
Code, subsections (1) to (4) shall be applied correspondingly 
only in enterprises which normally have up to 400 workers. For 
calculating claims under section 611(a) subsection (2) of the 
Civil Code, instead of the monthly wage, the difference shall be 
taken between the applicant's actual monthly wage and the 
monthly wage associated with professional advancement. 


Article 9. Amendment of the Employment Act (Adjustment to 
European Community law) 


Article 2 of the Employment Act (Adjustment to European 
Community law) of 13 August 1980 (Bundesgeseizblatt 1, p 
1305) shall read as follows: 


Article 2. Publication 


In enterprises in which as a rule more than five workers are 
employed, a copy of sections 611(a), 611(b), 612, subsection (3) 
and 612(a) of the Civil Code, and of section 61(b) of the Law on 
Labour Courts shall be placed or hung in an appropriate place 
for reference. 


Article 10. Act to protect employees against sexual harassment 
at the workplace (Protection of Employees Act) 


Section 1. Purpose, Scope. (1) The purpose of this Act is to 
maintain the dignity of men and women through protection 
against sexual harassment at the workplace. 


(2) "Employees" within the meaning of this Act are: 


(i) Male and female workers in enterprises and 
administrations under the private or the public law (male and 
female workers, employees, and persons employed as 
apprentices), and persons who because of ther economic 
dependence as employed persons shall be regarded as persons 
similar to workers. Such persons shall also include persons 
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employed on work at home and persons in a similar position; for 
such persons the place of the employer shali be taken by the 
contractor or intermediary; 


(ii) Male and female established civil servants in the Federal 
Government, in the governments of the Linder, in local or 
district authorities, or in other bodies, establishments and 
foundations of the public law under the supervision of the 
federal authority or of one of the Lander, 


(iii) Male and female judges at federal or Linder level; 
(iv) Male and female members of the armed forces (section 6). 
Section 2. Protection against sexual harassment. 


(1) Employers and managers shall be required to protect 
employees against sexual harassment at the workplace. This 
protection shall also include preventive measures. 


(2) "Sexual harassment at the workplace" is any deliberate, 
sexually specific behaviour which offends the dignity of 
employees at the workplace. This shall include: 


(i) sexual activity and behaviour which is punishable under the 
penal law, and 


(ii) other sexual activity or invitations in this respect, sexually 
specific touching of the body and remarks with a sexual content, 
together with showing and putting up in public pornographic 
pictures which are clearly objected to by the person affected. 


(3) Sexual harassment at the workplace is a violation. of 
obligstions under the contract of employment or a breach of 


Section 3. Employees’ right of complaint. (1) Employees 
affected shall have the right to complain to those responsible in 
the enterprise or the department if they feel that they have been 
sexually harassed, within the meaning of section 2, subsection 
(2) by their employer, by their manager, by other employees or 
by third parties at the workplace. The provisions under sections 
84 and 85 of the Employees' Representation Act shall not be 
affected. 


(2) The employer or the manager must investigate the 
complaint and take appropriate measures to prevent the 
harassment when detected from continuing. 


Section 4. Measures by the employer or manager; right to 
refuse performance. (1) In the event of sexual harassment: 


(i) the employer must apply those measures of the labour law 
which are appropriate to the individual case, such as warning, 
reassignment, transfer or dismissal. The rights of the 
employees’ council under section 87, subsection (1), paragraph 
(i), sections 99 and 102 of the Employees' Representation Act 
and of the personnel committee under section 75, subsection (1), 
paragraphs 2 to 4(a) and subsection (3), paragraph (xv), section 
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TI, subsection (2) and section 79 of the Staff Representation 
Act, and under the corresponding provisions of the staf 
representation laws of the Länder shall not be affected; 


(ii) the manager must apply the measures necessary in terms cf 
civil service law and of staff efficiency. The rights of the 
personnel committee in personnel matters concerning civl 
servants under sections 75, 77 and 78 of the Stat 
Representation Act and under the corresponding provisions cf 
the staff representation laws of the Lander shall not be affected. 


(2) If the employer or manager fails to apply measures to 
prevent sexual harassment, or applies measures which arz 
obviously inadequate, the employees who are harassed shall 
have the right to suspend their activity at the workplace 
concerned, without loss of wages or salary, for as long as this 3 
necessary for their protection. 


(3) The employer or manager may not discriminate against 
employees who have been subjected to harassment because the 
have defended themselves against sexual harassment and havz 
exercised their rights in the prescribed manner. 


Section 5. Further training for persons employed in the publi 
service. In the area of professional training and further trainins 
of persons employed in the public service, the problem of sexual 
harassment at the workplace, legal protection for person: 
affected and the duty of the manager to intervene shall be takea 
into account. This shall apply particularly in the further training 
ee 

with managerial or directive duties, of instructors and of 
members of the personnel committee and of women’s 
representatives. 


Section 6. Special regulations for members of the armed! 
forces. The provisions of the Army Act, the Militar” 
Disciplinary Code and the Military Grievance Code shall be 
unaffected for male and female members of the armed forces. 


Section 7. Publication of this Act. This Act shall be placec 
or hung in an appropriate place in enterprises and department: 
for reference. 


Article 11. Act on the appointment and delegation of men anc’ 
n E 
Federal Government (Federal Act on the composition o 


advisory bodies) 
Division 1. Aim and scope of the law 


Section 1. Purpose of the Act. The Federal Government, anc 

authorities concerned with the procedure for appointing 
advisory bodies, shall be required to work, as provided in this 
Act, towards establishing or maintaining equal participation of 
men and women in advisory bodies. 


Section 2. Scope. (1) — bodies” withm the 
meaning of this Act are boards of management, advisory 


supervisory boards, groups of colleagues and groups 
irrespective of title, in so far as the Federal Government has the 
right to appoint (section 3, subsection (1)) and delegate (section 
6) the members thereof. 


(2) This Act shall not apply to the judicial authority or the 
German Federal Bank or to nomination of members of the 
Federal Government. It shall not apply to establishing the 
membership of an advisory body where an election procedure is 
provided for by statutory provisions or by the regulations of the 
body itself. 


Division 2. Advisory bodies within the sphere of federal 
authority 


Section 3. Appointing agency, agencies with right of 
presentation. (1) The “appointing agencies” in the sense of 
this Division are the President, the Federal Government, a 
federal ministry or an authority subordinate to a ministry, a 
superior federal authority or a legal entity under the public law 
immediately under the federal authority, if these agencies 
establish directly, by an act of appointment, the membership of 
persons in an advisory body in their own sphere of affairs or in 
that of one of the other agencies specified m this subsection (an 
advisory body in the sphere of the federal authority). If the 
decision of the Federal Government is required for the 


(2) Agencies with right of presentation within the meaning of 
this Division shall be: 


(i) social institutions, organizations, associations and groups, 


(ii) the President, the Government, a federal ministry or 
authorities subordinate to them, superior federal authorities or 
legal entities under the public law immediately under the federal 
authority, 


(iii) other authorities and public bodies, and 
(iv) other agencies 


which are entitled to nominate or to present persons as members 
of advisory bodies within the area of the federal authority. 


Section 4. Presentation procedure on appointment. (1) If an 
appointment is to be made on the basis of nomination or 
presentation by an agency with the right of presentation, the said 
agency shall nominate or present one woman and one man for 
each place allotted to it, in so far as persons of different sexes 
are available who possess the particular personal and 
occupational suitability and qualifications (double nomination). 


(2) Double nomination can be omitted, if: 


(i) an agency has the right of presentation to several seats in an 
advisory body and if it nominates or presents equal mmmbers of 


4) 


men and women. If there is an odd number of seats, the 
obligation to nominate two persons for one of the seats remains 
in force; 

(ii) the agency with the right of presentation cannot, on grounds 
of law or fact, issue a double nomination, or cannot reasonably 
be required to do so, on objective grounds not related to sex 
differences. In this case it must submit its reasons in writing to 
the appointing agency, 


(iii) the appointing agency shall have no right of selection under 
the law. 


(3) If an agency nominates persons as members of an advisory 
body for which it is itself the appointing agency, the procedure 
under section 7 shall be applied instead of that under subsection 
(1). 


(4) If the agency with the right of presentation is the Federal 


' Government, the procedure specified in subsections (1) to (3) 


shall be applied correspondingly, within the federal ministries 
responsible or the federal chancellery responsible, to 
presentation to the Federal Cabmet. 


Section 5. Appointment. In the appointment of members to 
advisory bodies within the sphere of the federal authority, the 
appointing agency must take both men and women into 
consideration, with the aim of ensuring equal participation of 
both. If the appointing agency is the Federal Government, the 
procedure specified in sentence 1 shall be applied 
correspondingly, within the federal ministries responsible, to 
presentation to the Federal Cabinet. 


Division 3. Advisory bodies outside the sphere of the federal 
authority 


Section 6. Secondmentagency. The secondment agency 
within the meaning of this Division is the Federal Government, 
a federal ministry or an authonty subordinate to a federal 
ministry, a superior federal authority or a legal entity under the 
public law immediately under the federal authority, if such a 
legal entity is entitled to nominate or to present at least one 
person as a member of an advisory body outside the area of the 
federal authority. 


Section 7. Secondment. (1) If a federal ministry or an 
authority subordinate to it, a superior federal authority or a legal 
entity under the public law immediately under the federal 
authority is the secondment agency, presentations shall be 
submitted in writing to the person responsible for the decision 
respecting secondment. If the secondment agency is the Federal 
Government, the procedure specified in sentence 1 and in 
subparagraphs (2) and (3) shall be applied correspondingly, 
within the federal ministries responsible or the appropriate 
office of the Federal Chancellery responsible, to presentation to 
the Federal Cabinet. 


(2) With regard to presentation, one man and one woman shall 
be nominated for each seat allotted to the delegating agency, in 
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so far as persons of different sexes, with the particular personal 

and occupational suitability and qualifications, are available. 

Section 4, subsection (2), paragraphs (i) and (ii) shall apply 
ingly. 


(3) In the delegation of members to advisory bodies outside the 
area of the federal authority, the delegating agency shall take 
appropriate account of men and women. 


Division 4. Implementing regulations, report of the advisory 
bodies 


Section 8. The Federal Government can, without the 
agreement of the Upper House of Parliament, issue regulations 
by statutory instrument regarding procedure for appointment, 
presentation and delegation. 


Section 9. Report of the advisory bodies. The Federal 
Government shall present to Parliament during each legislative 
session a report on the proportion of women in important 
advisory bodies within the area of the federal authority and on 
the delegation of women to important advisory bodies outside 
SEE obama eas The report may not contain any 
personal data. 


Articles 12 and 13 [Transitional provision and date of entry 
into force (1 September 1994).] 


LAO PEOPLE’S DEMOCRATIC REPUBLIC. Decree No. 
24/PR of 21 April 1994 promulgating Act No. 002/NA of 14 
March 1994 concerning labour. (Labour Law Documents, No. 
3, 1994, pp. 44-58.) 


Chapter L General Provisions 
Section 1. Purpose 


The purpose of this Act is to regulate employment relationships, 
to make the best use of workers' abilities to ensure national 
social and economic development, to enhance the efficiency and 
productivity of society and to improve workers’ living 
conditions. 


Section 2. Principle of mutual interest of employers and 
workers 


The Government shall ensure that employers and workers derive 
mutual benefits from their relationships without discrimination 
on the basis of race, colour, sex, religion, political opinion or 
social status. Workers shall respect and observe work rules and 
comply with all labour regulations. Employers shall provide 
workers with fair wages, safe working conditions and social 
protection. In this Act, “worker” means a person who works 
under the supervision of the employer in exchange for a salary or 
wage and benefits provided for by law and regulations and under 
the employment contract, *employer" means any individual or 
corporate body who employs workers and must pay them a 
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salary or wage, advantages and other benefits provided for ty 
law and regulations and under contracts of employment. 


see 


Section 5. Scope of application 


This Act applies to all workers and employers who carry oa 
activities in any economic sector of the Lao People’s Democretic 
Republic, heremafter referred to as “labour units.” 


This Act shall not apply to civil servants employed im state 
administrative and technical services, national defence snc 
public order. 


Chapter IL. Labour Management Rules 
: Section 6. Employment of workers 


An employer shall have the right to employ workers to respoad 
to the needs of a labour unit under its authority, but priority 
shall be given to Lao citizens. An employment contract shall 5e 
concluded in writing between the employer and each worker, on. 
the basis of the principle of equality, and must be approved by 
both parties thereto without contravention of any state 
regulations. 


Section 7. Employment of foreign workers 


Any labour unit in economic sectors may employ foreign 
workers when necessary, if no appropriately qualified workecs 
are available in the Lao People's Democratic Republic. The 
employment of foreign workers shall be limited in number and 
in duration, and a detailed scheme shall be established for tke 
transfer of skills to Lao workers to replace such foreign workers 
once the duration of their employment contract has been 
completed. 


The introduction of short- and long-term foreign workers shal 
be authorized by the labour administration prior to their entry 
into the Lao People's Democratic Republic, except in cases 
where workers are imported by international and foreign aid 
projects to which special regulations shall apply. 

The government shall not authorize foreign workers to engage in 
or to exercise activities which are considered necessary to be 
reserved for Lao citizens. The list of these activities shall be 
established by regulation. 


Chapter DL Conclusion and Termination of Employmen: 
Contract 


* *-* 


Section 17. Limitation of employer's right to terminate an 
employment contract 


An employer shall not terminate a worker's employment 
contract or force a worker to stop work where the said worker is: 


* * * 


® apregnant woman or a woman having given birth to a child 
within the last nine months, 


eee 


Chapter VL Employment of Women and Young Persons 


Section 33. Work prohibited in respect of women 


An employer shall not employ women to perform heavy work 
dangerous to their health as specified by regulation nor to work 
during the night in all industrial sectors from 10 p.m. to 5 a.m. 
the next morning. The rest period for women shall be at least 
11 hours before resuming work on the next day. 


Section 34. Prohibition of ee of women during 
pregnancy and child care 


An employer shall not employ a woman during her pregnancy or 
during the six months following her confinement to perform any 
of the following duties: 


lifting or carrying heavy loads, 
e work which entails standing continuously for long periods. 


In such circumstances the employer shall assign women to other 
temporary duties. While performing these temporary duties, the 
workers concerned shall continue to receive their normal salary 
or wage for a maximum period of three months, after which they 
Shall be paid the salary or wage corresponding to their new 
assignment. 


An employer shall not employ pregnant women or women with a 
child under 12 months of age to work overtime, or on a day of 
weekly rest or at night. 


Section 35. Maternity leave before or after confinement 


Before and after confinement, women workers shall be entitled 
to at least 90 days’ maternity leave with their normal pay from 
their employers or from the social security fund, if contributions 
have been fully peid to this fund. Such period of 90-day 
maternity leave shall include post-maternity leave of at least 42 
days. 


In the event of illness resulting from confinement which is 
certified by a physician, the workers concerned shall be allowed 
D KC MUS ueque M Manso EY Or SO Pee 
of their normal pay. 


During tbe 12-month period following confinement, women 
workers shall have the right to a daily break of one hour to nurse 
or take care of their child if they place their child in a nursery or 
bring the child to the workplace. 


In the event of miscarriage, entitlement to leave shall be 
determined on the advice of a physician. 


Section 36. Maternity benefit 


Women workers shall, on giving birth to a child, be entitled to a 
benefit equivalent to at least 60 per cent of the minimum wage 
established by the Government, to be paid by the employer or by 
the social security fund, if contributions have been fully paid. 
Where they give birth to two or more children at the same time, 
the said benefit shall be increased by 50 per cent. This benefit 
shall also be due in the event of miscarriage, subject to the 
presentation of a medical certificate. 


Section 37. Employment of persons under 18 years of age 


An employer may employ young workers betweea 15 and 18 
years of age provided that they do not work for more than six 
hours per day or 36 hours per week. The young workers shall 
not be employed to perform arduous work or work which is 
damaging to their health, including: 


e all mining and quarrying work, 

e work involving chemicals or explosives and poisonous 
substances, 

e work involving the handling of human corpses, 

e other work specified under section 25 of this Act 

e work at night in all branches of industry from 10 p.m. to 5 
a.m. the next morning, this period shall be included in the 
11 hours of rest before resuming work on the next day. 


Chapter VIL Salaries or Wages 


Section 38. Salary or wage 


A salary or wage is remuneration in the form of money that the 
employer must pay to his workers. Workers’ salaries or wages 
may be paid at the beginning or at the end of each month, before 
or after the completion of their work. 


Section 39. Right to equal remuneration 
Except for foreign workers employed under a specific 


employment contract, all workers shall be entitled to receive 
equal salaries or wages for work of equal quantity, quality, and 


value, without any discrimination as to sex, age, nationality or 
ti *. 2? æ 
* »5 


Chapter XIL Pension Scheme and Compensation System 


Section 54. Retirement pension 
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Persons employed in a labour unit operating in socio-economic 
sectors shall have the right to retire on a pension provided that 
they have: 


e reached the age of 60 years for men, or 55 years for women; 

e completed 25 years of service. For workers having worked 
in hazardous employment for over five years in succession 
prior to retirement, the service period required to obtain a 
pension shall be 20 years, and the retirement age 55 years 
for men and 50 years for women; 

e paid social security contributions for a period of 25 years. 
For workers having worked in hazardous employment for 
more than five years in succession prior to retirement, the 
contributions period shall be reduced to 20 years. 


Any worker who fails to satisfy the requirements set out above 
shall receive lump-sum compensation. The establishment of the 
pension and lump sum allowance system shall be considered and 
proposed by the labour administration. 


* e+ 


Chapter XIV. Sanctions 
Section 60. Contravention of the Labour Act 


Any person or corporation that contravenes the provisions of this 
Act shall be punished in accordance with the law. 


Chapter XV. Final Provisions 


Section 61. This amended Labour Act repeals and replaces 
Labour Act No. 10/90 dated 29 November 1990. 


This Act shall come into force 60 days after its promulgation. 


ee 


LATVIA. Labour Code of 15 August 1995. (International 
Digest of Health Legislation, Vol. 47, No. 2, 1996, pp. 217- 
219.) 


Chapter IV. Working time (Secs. 44-59). Sec. 46 prescribes a 
reduced working week of 35 hours for workers between 16 and 
18 years of age (24 hours if they are under 16 years of age, 
under the conditions laid down in Sec. 180) and for women with 
chilcren under three years of age, and a working week not 
excesding 35 hours for workers whose working conditions are 
harmful or arduous, Sec. 51 prohibits night work for workers 
under 18 years of age, pregnant women, women with children 
under three years of age, single-parent fathers rearing children 
under three years of age, guardians of children under three years 
of age, and also other categories of workers covered by law or 
collective agreements. Under Sec. 52 (Part-time work), the 
employer is to introduce part-time work if requested to do so by 
a pregnant woman, one member of a married couple with a child 
under 14 years of age, a single-parent father rearing a child of 
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under 14 years of age, the guardian of a child under 14 years o? 
age (the age limit is 16 years in the case of a disabled child), or 
a person caring for a member of his family suffering from € 
disease, in accordance with a medical report. Under Sec. 57. 
overtime may be authorized only with the written consent of the 
worker. 


Chapter V. Leave (Secs. 60-81) Sec. 78 provides for 
additional annual leave for workers whose working conditions 
are dangerous or arduous, in accordance with the law anc 
collective agreements, and for women with three or more 
children, under 16 years of age, or a disabled child. 


ae 


Chapter XL Women's work (Secs. 168-178). Secs. 168-172 are 
entitled as follows: 168. Work to which it is prohibited tc 
assign women; 169. Restriction on night work for women; 170 
Prohibition of night work, overtime, work on rest days or public 
holidays, or the sending on missions of pregnant woman or 
women with children under three years of age; 171. Restrictior 
on overtime or the sending on missions of women and childrer 
under 14 years of age, 171 bis. Restriction of the assignment of 
women to on-call services, and 172. Transfer to less arduous 
work for pregnant women and women with children under three 
years of age. Secs. 173 (Maternity leave and leave to care for € 
child under three years of age) and 174 (Addition of annua: 
leave to maternity leave and period of annual leave granted tc 
women with children under 14 years of age) read as follows: 


"173. The duration of maternity leave (56 consecutive days 
before delivery and 56 consecutive days after delivery) shall bc 
calculated in a global manner, leave being granted for a duratior 
of 112 consecutive days, irrespective of the number of days of 
leave taken during pregnancy up to delivery. 


Women whose medical monitoring in connection with pregnancy 
began in a curative and preventive care establishment before the 
12th week of pregnancy and has continued throughout pregnancy 
shall benefit from an additional period of leave of 14 
consecutive days, which is to be added to the leave prescribec 
for pregnancy, giving & total of 70 consecutive days. 


If complications arise during pregnancy, delivery, or the 
puerperal period, or in the event of a double or multiple birth. 
women shall benefit from an additional period of leave of 14 
consecutive days, which is to be added to the leave prescribed as 
fram the time of delivery, giving a total of 70 consecutive days. 


Women may request leave to take care of their child until he has 
reached three years of age, during which period they shall 
receive a State allowance for social security. 


The period during which a woman takes care of her child until 
he reaches the age of three years shall be considered, for the 
purpose of calculating her length of service, as a normal anc 
continuous period of work. 


174. A woman may request a period of annual leave before or 
immediately after her maternity leave, irrespective of the length 
of her service with the employer concerned. 


Annual leave for women with children under 14 years of age 
(under 16 years of age in the case of disabled children) shall be 
granted in summer or, at the woman's request, at any other time 
convenient to her." 


Sec. 176 (Granting of guarantees to persons rearing children 
deprived of their mother) provides for the granting of parental 
leave in the event of adoption. If the child is less than two 
months old, the woman in the adoptive family is entitled to a 
period of leave of 56 consecutive days from the date of adoption; 
if the child is aged between two months and three years, one of 
the adoptive parents or guardians is entitled to additional leave, 
paid and taken on a single occasion, of a duration of 14 
consecutive days, one of the adoptive parents or guardians may 
request leave to take care of an adopted child until the latter 
reaches the age of three years, during which time a state 
allowance is to be paid for social security. If the mother dies or 
is prevented from taking care of the child, under the conditions 
specified, the father or the person taking care of the child in the 
home is to receive an allowance for incapacity for work for a 
period of 70 consecutive days, under the conditions of 
remuneration specified. Sec. 177 (Breaks for breast-feeding a 
child) reads as follows: 


"177. Women with children under 18 months shall be entitled, 
in addition to the normal breaks for rest and meals, to additional 
breaks in order to breast-feed their child. 


There shall be at least one break every three hours, the duration 
of each being no less than 30 minutes. 


If the woman has two or more children aged less than 18 
months, each break must last at least an hour. 


At the women's request, breaks for breast-feeding may be 
grouped together, combined with lunch-breaks or carried 
forward to the end of the working day (of the shift concerned), 
as reduced. 


The duration and method of granting breaks shall be determined 
by the employer, in accordance with the collective employment 
agreement ami taking into account the wishes of the child's 
mother. 


Breaks for breast-feeding shall be considered to be working time 
and shall be remunerated according to the average salary." 


Sec. 178 (Granting of guarantees to pregnant women and women 
with infants) prohibits the reduction of a woman's salary on the 
grounds that she is pregnant or is breast-feeding her child. The 
dismissal, on the employer's initiative, of pregnant women or 
women with children under three years of age is prohibited, 
except in the case of the complete winding up of the 
undertaking, establishment, or body concerned. 
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Chapter XIL Work of young persons (Secs. 180-187). Sec. 
180 prohibits the recruitment of persons under 15 years of age 
for permanent work. School children under 13 years of age may 
be employed in non-arduous work, which does not affect their 
health or morality, during their free time and with the consent of 
their parents or representatives. The list of work activities that 
are prohibited for school children under 15 years of age is 
established by the Council of Ministers of the Republic of 
Latvia. Secs. 181 and 182 deal with, respectively, the rights of 
minors within the framework of labour law, and the work 
activities concerning which the employment of persons under 18 
years of age is prohibited. Sec. 183 lays down that no person 
under 18 years of age may be recruited without having 
undergone a medical examination, such a person must then 
undergo an annual medical examination until he reaches 18 
years of age. Secs. 184 and 186 deal with, respectively, the 
work standards applicable to young workers, and the prohibition 
of the employment of workers under 18 years of age in night 
work, overtime, or during rest days. 
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MADAGASCAR. Law No. 94-029 of 25 August 1995, the 
Labour Code. (Journal Officiel de la République de 
Madagascar, Vol. 11, No. 2324, 25 September 1995, pp. 2564- 
2577.) 


Title L General Provisions 


Article 1. This law is applicable to all workers under a 
contract for work executed m Madagascar, regardless of its 
form. To this end, all employers, regardless of their status or 
sector of activity are subject to the provisions of this law. 


Within the meaning of this law, a worker is considered to be any 
person, regardless of sex or nationality, engaged to put his or her 
professional activity under the supervision of another person, 
whether physical or legal, public or private, for remuneration. 
The legal status of the employer is not to be taken into 

i ion in determining the employment status of the 
worker, 


Also considered workers within the meaning of this Law are 
persons working for themselves who are paid for a specific task 
or piece-work carried out on a regular basis for an employment 
enterprise, regardless of the existence of relationship of legal 
subordination between them and their employer, or whether they 
work under direct and permanent supervision of the employer or 
his or her employees, or whether tbe premises, the materials 
used, or tools used belong to them. 


If these workers are assisted by their spouses or their minor 
children, the latter do not acquire the employment status of 
workers within the meaning of this Law. In all cases, it is 
forbidden to employ children under fourteen years old, even in a 
domestic work. 
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The provisions of this Law are not applicable to officials 
organized under or governed by special statutes relating to 
public services and establishments, and those governed by the 
Code of the merchant marine. 
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Titie IIL Labour Contracts And Collective Labour Agreements 
Chapter 1. Labour Contracts 


Section 1. The conclusion of labour contracts 


* * € 


The work contract of Malagasy workers who emigrate outside 
the territory is to be subject to a visa of the Migration 
Department of the Ministry of Labour. 


The contract must state, in particular, that, on the one hand, 
workers are subject to the labour and social security legislation 
of their place of employment and, on the other hand, that their 
expenses for travel to and return from work are the 
responsibility of the employer, regardless of the reason for the 
breach of the work contract. 
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Section 2. The suspension of labour contracts 


f 


see 


Article 25. No employer may terminate a labour contract when 
it 18 suspended. 
A contract is suspended: 

+ $t 
4. During the length of absence of the mother or, should the 
occasion arise, of the father, due to the hospitalization of a child 
under seven years old. For a child above that age, a medical 


certificate justifying the required presence of the mother or, 
possibly the father, must be produced. 


5. During the period of rest of women giving birth. 
ees 
Title IV. Salary 
Chapter 1. Determination Of Salary 
Article 64. The salary of all workers with the same 
professional qualifications, same job, and equal production is 


equal, regardless of their origin, sex, age, and status, under the 
conditions provided for in this Chapter, 
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An employer is obligated to provide a worker who is mo«ec with 
adequate lodging, as well as basic foodstuffs for the worker and 
his or her family, under the conditions set by decree adopted 
upon the advice of the National Council of Employment, 


These benefits constitute a part of the salary. 


enue 


Chapter IL Payment of Salary 


* »* 


Article 75. No agreement or transaction entered into by “he 
employer and the worker may constitute for the latter a 
renunciation of rights held by him or her under legislative and 
regulatory provisions. 


Title V. Work Conditions 


aes 


Chapter IL Night Work 


Article 90. The hours during which work is considered mgat 
work are get by decree adopted upon the advice of the Neticnal 
Council of Employment. The hours at which night work begins 
and ends may vary according to seasons and regions. 


Article 91. In the application of international boer 
agreements that have been ratified, night work in industry by 
women and children 1s to conform to the following provisions 


Article 92. The daily period of rest for women and child-er i 
to last for twelve consecutive hours. 


The employment of women in any kind of night wok B 
prohibited, particularly in factories, manufacturing, mines =i 
quarries, building sites, and workshops and their subsid:ar es 
(extensions), of whatever nature, public or private, or secular or 
religious, even when these establishments relate to professional 
teaching or are charitable in nature. 


However, night work by women may be authorized in certein 
establishments by the Minister responsible for labour a. the 
request of an employer, after an investigation of working 
conditians by the Inspector of Labour having jurisdiction. 


Article 93. Hospital establishments are not subject to the 
provisions of the second paragraph of Article 92 above. 


Chapter IIL Work By Women And Children 
Article 94. Decrees adopted upon the advice of the National 


Council of Employment shall determine the nature of wok 
forbidden to children, to women, and to pregnant women. 


Article 95. In establishments subject to this Law, minor 
children and apprentices under eighteen years old of either sex 
may not be employed in a job requiring, in fact, more than eight 
hours per day and forty hours per week. 


However, in exceptional cases, young workers who are eighteen 
years old may be authorized to take on additional hours, after 
evaluation by the Inspector of Labour having jurisdiction. 


Article 96. The condition of pregnancy is not be taken into 
consideration in a refusing to hire a woman, in termination of 
her labour contract during a probation period, or in deciding on a 
change in job. 


Article 97. No employer may terminate the labour contract of 
a salaried woman when she is pregnant as medically certified. 


However, the contract may be terminated if the woman engages 
in professional misconduct unconnected with her condition of 
pregnancy. 


The provisions of the preceding paragraphs shall not constitute 
an obstacle to the expiration of a labour contract with a 
determined duration. 


Article 98. Every pregnant women whose condition has been 
medically certified or whose pregnancy is evident may leave 
work without notice and without for this reason being required 
to pay an indemnity for breach of contract. 


On the occasion of childbirth, and without this break in service 
being considered a cause for breach of contract, every woman 
has a right to suspend her work for fourteen consecutive weeks, 
eight of which follow delivery. This suspension may be 
em 
resulting from pregnancy or childbirth. 


During this period the employer may not discharge her. 


During this period, the woman has a right to reimbursement for 
the costs of childbirth and, should such be the case, of her 
medical care, within price limits of health organizations, as well 
as to one-half of the salary that she was receiving at the moment 
of the suspension of her work (to be the responsibility of CNaPS 
or, failing that, the employer) she also retains the right to 
benefits in-kind. 


The employer is required to pay out the one half of her salary 
that is not the responsibility of CNaPS. 


Due to childbirth, a pregnant woman may not be employed 
during a period of eight weeks, six of which follow delivery. 
Article 99. During a period of fifteen months calculated from 
the birth of a child, a mother has the right to rest for nursing. 


The duration of such rest, which is remunerated as work-hours, 
may not exceed one hour per work day. 


P 


During this period, the mother may leave her job without notice 
and without for this reason being required to pay an indemnity 
for breach of contract. 


Article 100. Children under the age of fourteen may not be 
employed in any enterprise, even as apprentices, without the 
authorization of the Inspector of Labour, takmg into 
consideration local circumstances and the tasks that may be 
required of them and on condition that the work is not harmful 
to their health and their normal development. 


Article 101. The Inspector of Labour may request the 
examination of women and children by an approved physician, 
in order to verify that the work for which they are responsible 
does not exceed their physical capacities. This request must be 
carried out if made by the persons concerned. 


A woman or a child may not be retained in employment thus 
recognized as exceeding his or her physical capacities and are to 
be assigned to appropriate work. If this is impossible, the 
contract may be terminated, with provision of payment in lieu of 
notice. 


In all cases, children and adolescents may be accepted for 
employment only following a medical examination. 
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Chapter VL Leave And Transportation 


e+ 


Article 115. When the execution of a labour contract involves 
or has involved the movement of a worker from his or her place 
of residence at the time of his or her hiring, the travel expenses 
of the worker, his or her spouse, and his or her minor children 
regularly living with him or her. are the responsibility of the 
employer, in the cases and according to the procedures set by 
decree adopted upon the advice of the National Council of 
Employment. 
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Title VIIL Penalties 


Article 189. The perpetrators of violations of the provisions of 
Articles 4, 6, 7, 17, 20 , 22 1, 2, and 3), 24, 40, 48, 
50, 51, 69, 71, 74, 77, 81, 83, 99, 101, and 126 (paragraph 2) 
shall be punished with a fme of 10,000 to 50,000 FMG and 
imprisonment of 7 to 15 days, or one of the two penalties, and in 
case of a repeat offence, with a fine of 20,000 to 100,000 FMG 
and imprisonment of 15 days to one month. 


+$ 


Article 192. The perpetrators of infractions against the 
provisions of implementing texts provided for by Articles 108, 
112, 113, 114, 115, and 116 shall be punished with a fine of 
10,000 to 50,000 FMG and imprisonment of 7 to 15 days, or one 
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of the two penalties, and in case of a repeat offence, with a fine 
of 20,000 to 90,000 FMG and imprisonment of 15 days to one 
month. 


*»**9* 
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Article 194. The following shall be punished with a fine of 
25,000 to 100,000 FMG and imprisonment of 7 to 10 days, or 
one of the two penalties, and in case of a repeat offence, with a 
fine of 50,000 to 200,000 FMG and imprisonment of fifteen 
days to one month: 


1l. The of infractions against the isions of 
Articles 39, 43, 44, 64, 66, 67, 68, 91, 92, 100, 119, 129, 152, 
and 154. 


2. The perpetrators of infractions against the provisions of 
implementing texts provides for by Articles 43, 94, 96, 97, 98, 
and 115. 


MALL Law No. 92-020 of 23 September 1992, the Labour 
Code. (Journal officiel de la République du Mali, Special No. 
8, 30 November 1992, pp. 2-32.) 


Title L General Provisions 


Article L. 1. This law governs the labour relations of workers 
and employers exercising their professional activity within the 


A worker is considered to be any person, regardless of sex or 
nationality, engaged to put his or her professional activity under 
the supervision and authority of another person, whether 
physical or legal, public or private, or secular or religious, 
denominated the employer, for remuneration. 


The legal status of the employer or the worker is not to be taken 
into consideration in determining the employment status of the 
worker. 


Officials, magistrates, and members of the armed forces are 
categorically excluded from the application of these provisions 
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Article L. 4. Every citizen has the right to work and to 


nee 


Title IL Labour Relations 
ekk 
Chapter IL. The Labour Contract 


Section L General provisions 
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Article L. 14. Contracts are concluded freely 
However: 


l. A labour contract concluded with a minor is valid. oal if 

his or her engagement has been authorized in writing b Hie or 

her father or, failing that, the person having paternal power. and 

provided that the minor is not subject to school obligations. 
**k 


Section IL The nature, conclusion, and execution of conirazis 


Sub-section IIL Visas for labour contracts 


Article L. 26. AI] labour contracts requiring, on account of the 
employer, the placement of workers outside the locality wisere 
they reside at the moment of the conclusion of the contract, :s— 
after their medical check-up—to be recorded in writing >y the 
regional inspector of labour having jurisdiction. 


The contracts of foreign workers shall, in all cases, be recorded 
in writing and be subject to a visa of the National Labour CfFce. 


kkk 


Section HL Suspension of contracts 

Article L. 34. A labour contract is suspended, in particular: 
*** 

11. for the duration of maternity leave; 


12. during the period of widowhood of a salaried women, 
whose husband has just died; 


This suspension is to be requested in writing, anc > 
accompanied by a copy of the death certificate of the decensac 
and a copy of the marriage certificate. 

Such suspension may not exceed four months and ten days. 
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Article L. 38. In cases described in Article 34, paragraphs 5, 5, 
7, 8, 10, 12, 13, and 14, the suspension of the labour contract s 
granted without the payment of salary. 


Section L Termination of contracts 


ene 


Sub-section X. Retirement 


Article L. 60. The age of retirement is set at fifty-five years. 
Nevertheless, labour relations may continue with the consent of 
the parties during a period not exceeding the sixtieth year of age 
of the worker. 


Beginning retirement at the age of fifty-five, at the initiative of 
either of the parties, constitutes neither a resignation, nor a 
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Title UL General Labour Conditions 


Chapter L Salary 
Section L Determination of salary 


Artide L. 95. The salary of all workers with the same 
professional qualifications, same job, and equal production is 
equal, regardless of their origin, sex, age, and status, under the 
conditions provided for in this Chapter, 
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Chapter VIL Leave 
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Article L. 155. Mothers of families have the right to one 
working day of supplementary leave for each year of service for 
each child who is under the age of fifteen at the expiration of the 
date of reference and who is registered with the Civil Status 
Office. 
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Title IV. Hygiene And Safety 


*** 


Chapter IL The Work Of Women And Children 


Article L. 178. All pregnant women whose condition has been 
medically certified may break their contract after having 
informed their employer twenty-four hours in advance, except in 
cases of force majeure; they shall not be required to pay the 
indemnity for notice of discharge. 


Article L. 179. All pregnant women have a right to a fourteen 
weeks’ maternity leave. This leave begins six weeks before the 
presumed date of childbirth and terminates eight weeks after 
childbirth. When childbirth occurs before the presumed date, 
the period of rest is extended until the expiration of fourteen 
weeks of leave. 
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Article L. 180. The woman concerned may not be employed | 
during a continuous period of seven weeks, three of which are 


before the presumed date of childbirth. 


Article L. 181. In case of illness attested by a medical 
certificate and resulting from the pregnancy or childbirth, the 
woman may lay a claim to a three-week extension of leave. 


Article L. 182. During the maternity leave described by Article 
L.179, the woman concerned has a right to free care and to the 
remuneration that she was receiving at the moment of the 
suspension of work, under the conditions set by the Code of 
Social Welfare. 


She also retains the right to benefits in-kind. 


Article L. 183. When, as a result of illness, a woman is unable 
to return to work upon the expiration of ber maternity leave, the 
suspension of the labour contract shall take effect from the first 
day after the expiration of said leave. 


In this case, the employer is, from the first day following the 
extension provided for in the preceding Article, required to 
indemnify her under the conditions set by Article L. 37 of this 
Code. 


During the entire period of suspension, the employer may not 
cancel the labour contract. 


Article L 184. During a period of fifteen months calculated 
from the birth of a child, a mother has a right to rest for nursing 
at the workplace. 


The total duration of this rest may not exceed one hour for each 
day of work. 


These interruptions of work may not entail a reduction in 
remuneration. 


During this period, the mother may break her labour contract, 
under the same conditions as those described in Article L. 178. 


Article L. 185. The employment of women, pregnant women, 
and children in work exceeding their physical capacities or 
presenting danger, or work that, due to its nature and the 
conditions under which it is carried out, is liable to injure their 
morality is prohibited. 


Article L. 186. The period of rest for women and children is to 
have a minimum duration of twelve consecutive hours. 


Night work by women and children in industry is prohibited. 


Article L. 187. Children under the age of fourteen may not be 
employed in any enterprise, even as apprentices, except upon a 
written waiver, issued by decree of the Minister responsible for 
labour, taking into consideration local circumstances and tasks 
that may be requested of them 
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Article L. 188. The Labour Inspector may request the 
examination of women and children by a physician, in order to 
verify whether the work for which they are responsible exceeds 
their physical capacities. This request must be carried out if 
made by the person concerned. 


A woman or a child may not be retained in employment thus 


. recognized as exceeding his or her physical capacities, and is to 


be assigned to appropriate employment. If this is impossible, 
the contract is deemed cancelled by the employer. 
Article L. 189. Decrees shall set, on one hand, the labour 
conditions for women and pregnant women, and, in particular, 
the nature of work forbidden to them and, on the other hand, the 
nature of work and the categories of enterprises forbidden to 
youth and the age limit to which this prohibition applies. 
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Tittle VL Professional Institutions 


*»x* 


Article L. 236. Married women engaged in a profession or a 
trade may, without the authorization of their husband, belong to 
professional unions and participate in their administration or 
management under the conditions set by the preceding Article. 


Minors over sixteen years old may belong to unions, except in 
case of opposition by their father, mother, or guardian. 


*** 
Title VIIL Final Provisions 

Article L. 338. This law is applicable to foreign workers. 
International agreements, however, may determine the particular 


conditions of entry, employment, and repatriation for this 
category of workers. 


MONGOLIA. Labour Law of 24 January 1991. (NATLEX 
database.) 


Chapter I. General Provisions 

ees 
Article 4. Basic Rights and Obligations of Administration 
1. The administration is entitled: 


e to adopt and pursue the internal labour regulations in 
conformity with the legislation of Mongolia; 
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> to require of the workers the observance of their obligations 
under the contract of employment, 
e to impose liabilities as prescribed by the present Law. 


2. The administration undertakes: 


* to organize the work of the employees in an efficient 
manner, 

to ensure healthy and safe working conditions, 

to remunerate the workers according to their work resn-t=; 
to negotiate and conclude the collective agreement, 

to ensure conditions for the workers to exercise their r-gats 
envisaged in the legislation of Mongolia. 


Article 5. Basic Rights and Obligations of Worker 


l. The worker is entitled: 


e to choose the occupation according to his specialzaWcn, 
endowment and interest; 

e to be ensured with healthy and safe working conditions, 

e to receive wages commensurate with the results of Lis 
work, 

e to defend his rights and interests through freely organzed 
associations, 

* to enjoy the right to rest, pension, allowances and oth2r 
benefits as prescribed in the legislation of Mongolia. 


2. The worker shall strictly observe the internal labour 
regulations and fulfill the obligations taken under the contrac: of 


employment. 


Article 6. Prohibition of Exclusion or Preference in Labeur 
Relations 


It is prohibited to make any direct or indirect distinctior, 
exclusion or preference in labour relations on account of sociel 
origin and status, race, color, national extraction, sex, religio, 
property status or political opinion. 

€ k+ 
Chapter IL Contract of Employment 
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Article 14. Retention of and Reinstatement in Job and Post 
1. The job or post of a worker shall be retained in the 
following cases: 

*5** 
(4) pre- and post- confinement leave, 
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Chapter IV. Hours of Work and Rest Periods 
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Article 26. Reduction of Hours of Work 


l. The hours of work per week shall not exceed 30 hours for 
workers of 14-15 years of age, and 36 hours for workers of 16- 
18 years of age. 


2. The administration, taking account of labour standards: 


* shall determine the conditions of arduous, hazardous, 
noxious, hot and underground works, and 

e has the obligation to decide on the reduction of the hours of 
work accordingly. 

3. The hours of work of workers may be reduced on the award 

of the Medical and Labour Expert Commission. 
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Chapter V. Remuneration of Labour, Guaranteed Payment and 
Compensation 


Article 45. Wages for Worker Under 18 Years of Age 


Labour remuneration for a worker under 18 years of age shall be 
paid on piecework or hourly rate with the compensation for the 
pay of reduced hours. 


Chapter VIIL Employment of Women and Young Persons 
Article 77. Jobs Prohibited for Women and Young Persons 


The Government of Mongolia shall adopt the register of the jobs 
prohibited for women and young persons to perform. 


Article 78. Prohibition of Dismissal of Pregnant Women 
and Nursing Mothers 


No dismissal of pregnant women and women having children 
under two years (in case of twins three years) of age shall be 
allowed at the initiative of the administratian. 


Article 79. Restriction on Night and Overtime Work and 
Assigned Trips 


1. Night or overtime work or assigned trips shall be prohibited 
for women having children under one year of age. This 
stipulation also applies to single fathers. 


2. Pregnant women, mothers having children of 1-8 years of 
age, and single mothers or fathers with children under 16 shall 
perform night or overtime work or make assigned trips only on 


^ 
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their own consent This stipulation also applies to fathers 
having newborn children. 


Article 80. Breaks for Feeding and Nursing of Infants 


1. Besides the general rest and food breaks, additional breaks 
during the hours of work shall be granted for the feeding and 
nursing of infants. The duration of such breaks shall be two 
hours for mothers having infants under 6 months of age or twins 
under 12 months, and one hour for mothers with children of age 
between 6 and 12 months or for mothers and single fathers 
having children over one year of age, who, however, inevitably 
need special care according to medical certificate. 


2. Break time for the feeding and nursing of infants shall be 
incorporated into the hours of work. 


Article 81. Maternity Leave 


1. Mothers shall be entitled to maternity leaves of 45 days 
before and 56 days after delivery. 


2. In case of complications during confinement, the post- 
delivery leave shall be extended to 70 days, and in case of the 
birth of twins, the length of the maternity leave before and after 
delivery shall be extended to 70 days respectively. 


3. Mothers who did not utilize fully their pre-confinement 
leaves shall be compensated by the addition of the unused part 
to the post-confinement leave. 


4. Post delivery leave shall also be granted: 


e when women after 196 days of carriage suffer miscarriages 
or undergo abortion because of health reasons, 

e when women give birth before 196 days of carriage to 
children capable to live on. 


In granting leaves to mothers who gave premature childbirth or 
underwent abortion, the usual procedure of granting leaves for 
sickness shall be followed. 


Article 82. Leaves and Benefits for Adopter Mothers of 
Newborn Children 


1. A mother who has adopted a newborn child shall be 
entitled to the same leaves and benefits as a mother who gave 
childbirth, until the adopted child reaches 56 days. 


2. This stipulation applies to single fathers who adopted 
newborn children. 

Article 83. Granting Mothers Baby Care Leaves 

l. Upon expiry of the post-delivery and annual leaves, 
mothers shall be granted leaves until the babies reach 2 years of 


age (in the cases of twins - 3 years) with the appropriate benefits 
if they so wish. During such leaves their jobs or posts shall be 
retained. 
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2 The administration shall have the obligation: 


e to allow mothers to take up their previous jobs or posts 
upan the expiry of their leaves or before the expiry if they 
so wish; 

e to grant other jobs or posts if the previous ones are 
eliminated because of reduction of the staff or the number 
of work places. 


3. The stipulations of paragraphs 1 and 2 of the present 
Article shall apply to single fathers having children of the same 
age and to persons who adopted children of the same age. 


Article 84. Reduction of Hours of Work of Pregnant 
Women and Mothers, Their Transfer to Another Work 


l. Incase when medical awards are made in respect of easing 
the working conditions of pregnant women, their working hours 
may be reduced or they may be transferred to other works not 
hazardous to their health. In such case their previous average 
wages shall be retained. 


2. If mothers having children under one year of age find [it] 
impossible to perform their assigned works, they may be 
transferred to other works until the children reach one year, and 
if their pays are to decrease during such period, their previous 
average wages shall be retained 


Article 85. Age of Admission to Employment 


l. Persons who reached 16 years of age may be admitted to 
employment. 


2. Prrsons who reached 15 years of age may be admitted to 
employment with the permission of their parents or 
representatives provided this will not affect their health, 


3. Persons reaching 14 years of age may be allowed to take up 
employment for the purpose of imparting vocational guidance 
and work experience with the consent and under the supervision 
of therr parents or representatives. 


Articie 86. Health Protection of Workers under 18 Years 
of Age 


1. The employment of persons under 18 years of age in the job 
under arduous, noxious or hot conditions or in underground 
work shall be prohibited. 


2. Night or overtime work or work on public holidays or 
weekly rest days shall be prohibited for workers under 18 years 
of age. 


3. A worker under 18 years of age shall be admitted to 
employment after he has undergone medical examination and 
half-vearly medical checkups shall be compulsory until he 
reaches 18 years of age. 
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4. Where a worker under 18 years of age is given a mecical 
certificate testifying against the continuation of his assigned job, 
the administration is obliged to provide the worker with aro-her 
job meeting his health requirement. 


5. If a work performed by a worker under 18 years 0^ age 
proves to be prejudicial or is likely to be prejudicial te his 
health, the contract of employment shall be terminatec at the 
demand of his parents, guardians or wards or the body 
responsible for the supervision over the implementation o^ the 
labour legislation. 

Article 87. Limitation on Load Handled by Women and 
Minors 


It is forbidden to employ women and minors in jobs cornecsed 
with lifting or carriage of loads whose weight exceeds the imit 
prescribed for this case by the central state administrative bcdy 
responsible for labour questions. 
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NEPAL Labour Rules 1993 of 8 November 1993. (Nepal 
Recorder, Vol. 17, No. 39, 8 November 1993, pp. 414-442, as 
: reproduced in Labour Law Documents, No. 2, 1994, pp. 35-51.) 


Chapter IL Employment and Security of Service 


Section 3. Hours of work for minors. (1) Subject to  su»- 
section 5(2) of the Act, no minor in the age-group of 14 ta 16 
shall be employed in any establishment for more than six hcucs 
a day and 36 hours a week. 


(2) Minors above the age of 16 years may be employed as 
workers or employees during hours other than between 6:08 a.m. 
and 6:00 p.m. through mutual agreements between such warkers 
or employees and the general manager. (Vyabesthapak). 


Section 4. Hours of work for women. (1) Women ma” te 
employed as workers or employees in establishments other than 
those mentioned in paragraph 48(a) of the Act during hours 
other than between 6:00 a.m. and 6:00 p.m. only through muttel 
agreements between such women workers or employees ard he 
general manager. 


(2) When employing women workers or employees under 
subsection (1), the general manager must make appropriate 
arrangements for their security. 


(3) The general manager of the establishment which Las 
engaged any woman worker or employee in the work of the 
establishment under subsection (1) must notify the concerned 
Labour Office as soon as possible about such employment. 


Section 5. EUN eet te edu the 
- in the register of 


In addition to the particulars referred to under subsection 9(1) of 
the Act, the general manager must set out the following 
particulars in the register of workers or employees: 


(a) date of initial appointment of the worker or employee, as 
well as his designation and address; 


(b) date of birth of the worker or employee; 


(c) citizenship of the worker or employee; 


(d) name of the department or section where the worker or 
employee is to work, 


(e) particulars relating to leave; 
(f) particulars relating to other benefits. 


Section 6. Circumstances in which non-Nepali nationals may 
be employed. 


(1) In the event that no skilled Nepali national is available for 
employment in the establishment under subsection 4(1) of the 
Act, the general manager of the concerned establishment may 
appoint any skilled non-Nepali national on a contract basis and 
engage him for work or for a term not exceeding two years at a 
time after obtaining the approval of the Labour Department on 
the recommendation of the concerned Labour Office. 


(2) The general manager who employs non-Nepali nationals 
under subsection (1) above must make arrangements for 
gradually replacing them by training Nepali workers or 
employees for their jobs. 


** © 
Section 8. Priority in lay-off of workers or employees. 1n the 
event that it becomes necessary to lay-off workers or employees 
who have been appointed first as referred to under the 


restrictive clause of subsection 12(2) of the Act, the general 
manager shall do so in the following order. 


(a) in the event that the worker or employee who has been 
appointed first is a non-Nepali national, he shall be laid-off 
instead of the Nepali national who has been appointed last, 


(b) in the event that any worker or employee has remamed 
absent for health reasons for a longer period than others; 


(c) im the event that there is any other necessary reason. 


Chapter IIL Remuneration and Welfare Arrangements 


mee 


$ 


Section 11. Prohibition against discrimination in the payment 
of remuneration. 


In the event that male or female workers or employees are 
engaged in work of the same nature in an establishment they 
shall be paid equal remuneration without any discrimination. 


tet 


Section 13. Welfare fund. (1) The establishment must 
establish a welfare fund under section 37 of the Act in order to 
carry out activities for the benefit and welfare of workers or 


employees. 


(2) Seventy per cent of the balance left after distributing bonus 
from the amount allocated for the purpose under section 5 of the 
1974 Bonus Act shall be credited to the fund established under 
subsection (1). 


(3) The amount credited to the fund established under 
subsection (1) above shall be deposited in an account opened in 
any commercial bank. 


(4) The welfare fund shall be operated m the manner 
prescribed by the labour relations committee under its direct 
control and direction. The accounts of the fund shall be 
operated through the joint signatures of the two members of the 
labour relations committee designated by itself. 


Section 14. Use of welfare fund. (1) The labour relations 
committee may spend the amounts deposited in the welfare fund 
in order to carry out the following activities for the benefit and 
welfare of workers or employees: | 


(a) to provide emergency financial assistance in the event that 
any worker or employee [or] any member of his family becomes 
ill or has an accident, 


(b) to make necessary arrangements for the education of 
workers or employees or their children; 


**9* 


Section 22. Priority in employment. In the event that there is 
a vacant post in the establishment which conforms to the 
qualifications of any member of the dependent family of any 
worker or employee who has been retired from the service of the 
establishment under section 21 or who has died as a result of an 
accident while engaged in the work of the establishment, 
priority shall be given to such member for employment. 


Section 23. Gratuity. (1) In the event that any permanent 
worker or employee of the establishment who has completed 
three years or more of service retires because of age or after 
having his resignation approved, or leaves the service of the 
establishment in any other way, he shall be entitled to gratuity in 
a lump sum at the following rates: 


(a) for each year of the first seven years of service, half of the 
monthly salary drawn by him in the year concerned; 
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(b) for each year between seven and 15 years of service, two- 
thirds of the monthly salary drawn by him in the year concerned, 


(c) for each year of service exceeding 15 years, one month's 
salary drawn by him in the year concerned. 


(2) In the event that there is a gratuity payable to workers or 
employees of factories or establishments which are liable to pay 
gratuity under the 1963 Factories and Factory Workers Rules for 
the period before the commencement of these Rules, action shall 
be taken pursuant to the 1963 Rules. 


(3) Notwithstanding anything contained in subsection (1) 
above, no worker or employee who has been removed from 
service under subsection 52(4) or section 54 of the Act shall be 
entitled to gratuity under subsection (1) above. 


Section 24. Gratuity fund. (1) For the purpose of depositing 
the amounts of gratuity payable to workers or employees under 
section 23, each establishment shall establish a separate gratuity 
fund. 


(2) The establishment must maintain separate accounts clearly 
showing the amounts of gratuity to which each worker or 
employee is entitled. 


(3) The amounts of gratuity payable to workers or employees 
under section 23(2) shall also be credited by the establishment 
to the gratuity fund established under subsection (1) above. 


tte 


Section 27. Medical treatment. (1) The general manager 
must make arrangements for medicines and other necessary 
materials required for the emergency treatment of any worker or 
employee who -sustains injuries while working in the 
establishment. 


(2) The general manager of an establishment where 50 or more 
workers and employees work simultaneously must appoint a 
person possessing general knowledge about emergency 
treatment in order to provide emergency treatment to any worker 
or employee who sustains injuries while working in the 
establishment. 


(3) The general manager of an establishment where 400 or 
more workers and employees work must arrange for a medical 
treatment centre equipped with necessary medicine and first-aid 
kits for which a trained or experienced health assistant shall be 
responsible. 

(4) The general manager of an establishment where 1,000 or 
more workers and employees work must arrange for a health 
centre equipped with necessary medicines and first-aid kits, as 
well as a physician and a health assistant. 


set 
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Section 34. Maternity leave. A pregnant woman worxer or 
employee shall be granted maternity leave with full pay f»r a 
total of 52 days before or after delivery. Such leave mar >e 
obtained not more than two times during the entire period of 
service, provided that in the event two children of a women vio 
has already utilized maternity leave twice do not survive an4 in 
the event that shs becomes pregnant again, she may >b-ain 
maternity leave under this section upon the birth of two moe 
children. 


Section 35. Authority empowered to approve leave. “Ie 
general manager, or the authority designated in the rules of tke 


establishment, shall approve the different categories of leave 
referred to in this chapter. 


Section 36. Leave is not a matter of right. Leave is mot a 
matter of right. It is only a benefit. The authority empowecec to 
approve leave may reject the application for leave, postpone i, 
reduce its duration, or postpone leave which has already been 
approved according to the requirements of the work of t= 
establishment while referring to the reason for such a decisjon. 


Section 39. Carrying of loads. (1) Workers — shall act 


ordinarily be emplayed to lift or carry or move any load henv er 
than the following: 


(a) adult male: 55 kg; 
(b) adult female: 45 kg; 

(c) minor male (16-19 years). 25 kg; 

(d) minor female (16-18 years): 20 kg; 

(e) minor male or female (14-16 years): 15 kg. 


*** 


NORWAY. Regulations No. 768 of 25 August 1995 on damage 
to reproductive functions and the working environment. (Nor-k 
Lovtidend, Part I, No. 18, 15 September 1995, pp. 1240-1242, aa 
translated in International Digest of Health Legislation, Vol 47, 
No. 1, 1996, pp. 72-73.) 


These Regulations, which have been made in pursuance of Law 
No. 4 of 4 February 1977 on protection of workers and tre 
working environment, etc., comprise the following Chapters. 1 
Preliminary provisions (Secs. 108), and IL. General provis.ors 
(Secs. 9-12). Secs 9-12 read as follows: 


"9. Risk evaluation 
(1) The employer shall ensure that an evaluation is made of the 


possible risks to the reproductive functions of emplovecs 
associated with the working environment. If such risks ezis, 


the employer shall determine their prejudicial effects for 
reproductive functions. The employer shall evaluate all risks of 
damage to reproductive functions and determine the protective 
and safety measures to be implemented. 


(2) The employer shall ensure that the evaluation referred to in 
subsection 1 is carried out regularly and whenever changes in 
circumstances are likely to have a prejudicial effect on the 
reproductive functions of employees. 


10. Implementation of measures 


(1) The employer shall, if the nature of the activities permits, 
ensure that the working environment does not expose employees 
to effects that are prejudicial to their reproductive functions. 


(2) If it is impossible, from a technical or organizational 
standpoint, to avoid such exposure in the working environment, 
the employer shall ensure that the necessary protective and 
safety measures are implemented. These include, where 
appropriate, the use of personal protective equipment. The 
implementation of these measures shall be based on the risk 
evaluation referred to in Section 9. 


(3) Pregnant or breast-feeding employees must, under no 
circumstances, be assigned to work concerning which the risk 
evaluation has shown that risks to reproductive functions may be 
involved. 


11. Duty of the employer to provide information 


If the risk evaluation referred to in Section 9 reveals that 
employees are exposed, or are likely to be exposed, to the risk of 
damage to their reproductive functions, the employer shall 
ensure that employees are provided with all necessary 
information on the circumstances involved, including 
information on the manner m which they may protect themselves 
against such risks. This information must also be communicated 
at the time of recruitment. 


12. Redeployment of employees 


(1) The employer shall ensure that pregnant or breast-feeding 
employees are transferred to another activity if the working 
environment exposes their reproductive functions to risks that 
are likely to damage the unborn child. 


(2) The employer shall also, where necessary and where 
practicable, ensure that men and non-pregnant women of 
reproductive age are offered the opportunity of being transferred 
to another activity. 


(3) The employer shall, to the extent that it is technically 
possible, ensure that circumstances are rectified in such a way 
that the employees who have been transferred may, at the 
earliest opportunity, resume their earlier work without being 
exposed to the risk of damage to their reproductive functions. 
Such adjustments to the workplace and working environment 


may entail the implementation of new protective and safety 
measures, as referred to in Section 10. 


(4) Where redeployment in accordance with 1-3 above is not 
possible, the employer shall certify this in writing." 


PHILIPPINES. Republic Act No. 7877 of 14 February 1995, 
an Act declaring sexual harassment unlawful in the employment, 
education or training environment, and for other purposes. 
(Philippine Law Gazette, 1995, pp. 136-137.) 


SEC. 1. Title. This Act shall be known as the "Anti-Sexual 
Harassment Act of 1995". 


SEC. 2. Declaration of Policy. The State shall value the 
dignity of every individual, enhance the development of its 
human resources, guarantee full respect for human rights, and 
uphold the dignity of workers, employees, applicants for 
employment, students or those undergoing traming, instruction 
or education. Towards this end, all forms of sexual harassment 
in the employment, education or training environment are 
hereby declared unlawful. 


SEC. 3. Work, Education or Training-related Sexual 
Harassment Defined. Work, education or training-related sexual 
harassment is committed by an employer, employee, manager, 
supervisor, agent of the employer, teacher, instructor, professor, 
coach, trainer, or any other person who, having authority, 
influence or moral ascendancy over another in a work or training 
or education environment, demands, requests or otherwise 
requires any sexual favor from the other, regardless of whether 
the demand, request or requirement for submission is accepted 
by the object of said Act. 


(a) In a work-related or employment environment, sexual 
harassment is committed when: 


(1) The sexual favor is made as a condition in the hiring or in 
the employment, re-employment or continued employment of 
said individual, or in granting said individual favorable 
compensation, terms, conditions, promotions, or privileges; or 
the refusal to grant the sexual favor results in limiting, 
segregating or classifying the employee which in any way would 
discriminate, deprive or diminish employment opportunities or 
otherwise adversely affect said employee; 


(2) The above acts would impair the employee's rights or 
privileges under existing labor laws; or 


(3) The above acts would result in an intimidating, hostile, or 
offensive environment for the employee. 


(b) In an education or training environment, sexual harassment 


is committed: 


(1) Against one who is under the care, custody or supervision 
of the offender, 
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(2) Against one whose education, training, apprenticeship or 
tutorship is entrusted to the offender; 


(3) When the sexual favor is made a condition to the giving of 
a passing grade, or the granting of honors and scholarships, or 
the payment of a stipend, allowance or other benefits, privileges, 
or considerations, or 


(4) When the sexual advances result m an intimidating, hostile 
or offensive environment for the student, trainee or apprentice. 


Any person who directs or induces another to commit any act of 
sexual harassment as herein defined, or who cooperates in the 
commission thereof by another without which it would not have 
been committed, shall also be held liable under this Act. 


SEC. 4. Duty of the Employer or Head of Office in a Work- 
related, Education or Training Environment. It shall be the 
duty of the employer or the head of the work-related, educational 
or training environment or institution, to prevent or deter the 
commission of acts of sexual harassment and to provide the 
procedures for the resolution, settlement or prosecution of acts 
of sexual harassment. Towards this end, the employer or head 
of office shall: 


(a) Promulgate appropriate rules and regulations in 
consultation with and jointly approved by the employees or 
students or trainees, through their duly designated 
representatives, prescribing the procedure for the investigation 
of sexual harassment cases and the administrative sanctions 
therefor. 


Administrative sanctions shall not be a bar to prosecution in the 
proper courts for unlawful acts of sexual harassment. 


The said rules and regulations issued pursuant to this sub- 
section (a) shall include, among others, guidelines on proper 
decorum in the workplace and educational or training 


(b) Create a committee on decorum and investigation of cases 
on sexual harassment. The committee shall conduct meetings, 
as the case may be, with officers and employees, teachers, 
instructors, professors, coaches, trainers and students or trainees 
to increase understanding and prevent incidents of sexual 
harassment. It shall also conduct the investigation of alleged 
cases constituting sexual harassment. 


In the case of a work-related environment, the committee shall 
be composed of at least one (1) representative each from the 
management, the union, if any, the employers from the 
supervisory rank, and from the rank and file employees. 


In the case of the educational or training institution, the 
committee shall be composed of at least one (1) representative 
from the administration, the trainers, teachers, instructors, 
professors or coaches and students or trainees, as the case may 
be, 
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The employer or head of office, educational or taming 
mstitution shall disseminate or post a copy of this Act for -he 
information of all concerned. 


SEC. 5. Liability of the Employer, Head of Office, Educatiomal 
or Training Institution. The employer or head of ofi-e, 
educational or training institution shall be solidarily lia»le Zor 
damages arising from the acts of sexual harassment comm-tted 
in the employment, education or training environment if the 
employer or head of office, educational or training instituticn is 
informed of such acts by the offended party and no immeciete 
action is taken thereon. 


SEC. 6. Independent Action for Damages. Nothing in this Act 
Shall preclude the victim of work, education or training-selzted 
sexual harassment from instituting a separate and indepencent 
action for damages and other affirmative relief. 


SEC. 7. Penalties. Any person who violates the provision: of 
this Act shall, upon conviction, be penalized by imprisonmerc of 
not less than one (1).month nor more than six (6) months, cr a 
fine of not less than Ten thousand pesos (P 10,000) nor mare 
than Twenty thousand pesos (P 20,000), or both such fine ard 
imprisonment at th» discretion of the court. 


Any action arising from the violation of the provisions cf th:s 
Act shall prescribe in three (3) years. 


SEC. 8. Separabiiity Clause. If any portion or provision cf tim 
Act is declared void or unconstitutional, the remaining potiers 
or provisions hereof shall not be affected by such declaratioa. 


SEC. 9. Repealing Clause. All laws, decrees, orders, rules end 
regulations, other issuances, or parts thereof inconsistent with 
the provisions of this Act are hereby repealed or modified 
accordingly. 

SEC. 10. Effectivity Clause. This Act shall take effect fifteca 
(15) days after its complete publication in at least twe Q) 
national newspapers of general circulation. 


PORTUGAL. Law No. 17/95 of 9 June 1995 amending Lev 
No. 4/84 of 5 April 1984 on the protection of maternity aac 


patemity. (Legislacao, June 1995, pp. 12-20.) 
Article 1. 


Articles 9, 10, 11, 14, 15, 16, 17, 18, and 19 of Law No. 4/84 of 
5 April are amended to read as follows: 


Article 9. Maternity leave 

l. A woman worker has a right to a matemity leave of ninety- 
eight consecutive days, sixty of which must follow childbirta, 
with the remainder used, totally or partially, before or after 
hildbirt 


2. In the case of clinical risk requiring a hospital stay, the 
period of leave before childbirth may be increased by up to thirty 
days, without prejudice to the right to sixty days' leave 
following childbirth. 


3. In the case of a hospital stay of the mother or the child 
during the period of leave following childbirth, this period shall, 
at the mother's request, be suspended the length of the period of 
stay. 


4. In the case of abortion, a woman has a right to leave for a 
minimum of fourteen days and for a maximum of thirty days. 


5. The use of at least fourteen days of maternity leave is 
compulsory. 


Article 10. A father's absence and leave 


l. A father may be absent for up to two work days, 
consecutive or non-consecutive, upon the occasion of the birth of 
a child. 


2. In the following cases, a father has a right to leave for an 
equal period of time as the mother, under the conditions set 
forth in Articles 1-9: 


a) upon the physical or mental incapacity of the mother while 
such incapacity lasts, 


b) upon the mother's death; 
c) when the parents jointly so decide. 


3. Inthe case provided for in 2 (b) above, the father 1s ensured 
a period of leave of fourteen days at a minimum. 


4. The death or the physical or mental incapacity of a mother 
who is not working during the period of ninety-eight days 
immediately following childbirth confers on the father the rights 
provided for in numbers 2 and 3. 


Article 11. Adoption 


1. In the case of adoption of a child under three years old, the 
applicant for adoption has a right to sixty consecutive days of 
leave in order to attend to the child, starting from the date on 
which the child was administratively or judicially entrusted to 
that person, as stated in the legal documents governing the 
judicial system of adoption. 


2. When the administrative conferral of trust consists of 
confirmation of the child's residence under the charge of the 
adopter, he or she has a right to leave, as long as the date on 
which the child was in fact put under his or her charge occurred 
less than sixty days previously, the leave shall last until these 
sixty days have elapsed. 


3. If both spouses are workers, the right referred to in the 
preceding numbers may be exercised by only one of members of 
the couple applying to adopt. 


4. The provisions of numbers 1 and 2 are not applicable if the 
minor is the child of the spouse of the applicant for adoption or 
if the child has already been under his or her charge for more 
than sixty days. 

5. Article 9 (3) is applicable to cases of adoption, with the 
necessary adaptations. 


Article 14. Special leave to care for children 


l. A working father or mother has a right to a leave for a 
period of up to six months, which can be extended for up to two 
years, to attend to a child, an adopted child, or the child of his or 
her spouse who resides with that spouse, during the first three 
years of life. 


2. 
Article 15. Part time work and flexible working hours 
l. 


2. The provisions in the preceding mmber are applicable, 
independent of age, in the case of disabled children who are in 
any of the circumstances provided for in Article 5 of Decree-Law 
No. 170/80 of 29 May or in Article 2 (1) (1), (n), and (o) of 
Decree-Law No. 54/92 of 11 April. 


Article 16. Protection of safety and health 


1. Pregnant, puerperal, and nursing workers have a right to 
special safety and health conditions in the work place, under the 
provisions of the following numbers. 


2. With respect to activities liable to present a specific risk of 
exposure to agents, procedures, or working conditions, the 
employer shall proceed to evaluate the nature, degree, and 
duration of the exposure of pregnant, puerperal, and nursing 
workers in order to determine any risk to their safety and health 
and repercussions on their pregnancy or breast-feeding, as well 
as measures to be adopted, without prejudice to the general 
obligations established in Article 8 of Decree-Law No. 441/91 of 
14 November. 


3. Without prejudice to the rights to information and 

ing provided for in Article 9 of Decree-Law No. 441/91 
of 14 November, pregnant, puerperal, and nursing workers have 
a right to be informed in writing of the results of the evaluation 
referred to in the preceding number, as well as of the protective 
measures to be adopted. 


4. In every case in which the results of the evaluation referred 
to in number 2 reveal health or safety risks to pregnant, 
puerperal, or nursing workers or repercussions on their 
pregnancy or breast-feeding, the employer shall adopt the 
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necessary measures to prevent the exposure of the workers to 
these risks; specifically, the employer shall: 


a) proceed to adapt working conditions; 


b) if the adaptation referred to in the preceding clause is 
impossible, excessively drawn-out, or unduly burdensome, 
assign the pregnant, puerperal, or nursing workers to other 
category, 


c) if the measures referred to m the preceding clauses are 
infeasible, excuse the workers from work during the entire 
period necessary to prevent exposure to risks. 


5. The measures adopted by the employer under the 
provisions of the preceding numbers do not mean a loss or 
diminishment of any legal or contract right of the workers, 
without prejudice to the provisions of Article 18. 


6. Pregnant, puerperal, and nursing workers are prohibited 
from carrying out all activities with respect to which the 
evaluation has revealed risks of exposure to agents and working 
conditions that endanger safety or health. 


7. Activities liable to present a specific risk of exposure to 
agents, procedures, or working conditions referred to m number 
2, as well as agents and working conditions liable referred to in 
number 6, shall be determined in joint regulations of the 
Ministers of Finance, Health, Labour, and Social Security. 


8. If the employer fails to make an evaluation, makes an 
incorrect evaluation, or fails to provide information on risks, or 
if the employers fails to adopt adequate measures under the 
provisions of number 4, the pregnant, puerperal, or nursing 
worker or their representatives have a right to request an 
inspection from the Inspectorate General of Labour, to be carried 
out with priority and urgency. 


9. In the cases referred to in the preceding number, the 
provisions of Article 21 (2) of Decree-Law No. 441/91 of 14 
November are applicable. 


Article 17. Exemption from night work 
l. Women workers are excused from working at night: 


a) during the period of 112 days before and after childbirth, at 
least half of which must follow the expected date of childbirth; 


b) during the remainder of the period of pregnancy, if a 
medical certificate attesting that this is necessary for the health 
of the pregnant woman or the unborn child is presented; 

c) during the entire period of breast-feeding, if a medical 
certificate attesting that this is necessary for the health of the 
mother or the child is presented. 
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2. Women workers excused from working at night shell be 
assigned compatible daily working hours, whenever poss-bl:. 


3. Women workers shall be excused from work whenever X is 
impossible to apply the provisions of the preceding number. 


Article 18. Rules on leaves, absences, and exemptions 


l. The leaves, absences, and exemptions provided fer in 
Article 9, Article 10 (2) to (4), Articles 11 and 13, Article 1& “4) 
(c), and Article 17 (3) do not result in the loss of any rigats end 
are considered, for all legal effects, except for remuneration, as 
the effective provision of services, without prejudice to the 
provisions in this Law related to civil service. 


2. The absences provided for in Article 10 (I) ee 
remunerated. 


3. The exemptions provided for in Article 12 do not resu:t in 
the loss of any rights and are considered, for all legal effects, as 
the effective provision of services. 


Article 19. Remuneration and allowances 


l. During the period of leaves, absences, and exemotioms 
referred to in Article 9, Article 10 (2) to (4), Articles 11 and 13, 
Article 16 (4) (c), and Article 17, men and women workers hare 
a right to: 


a) an allowance under the provisions of the respective Erw 
when they are included within the general social security 
system, 


b) in the case of officials or agents, the remuneration to wh ca 
they would have a right if they were, in effect, carrying out theo 
functions, except as provided for m the first part of number 3. 


2. In the case in which a nursing worker is excused from wax 
under the provisions of Article 16 (4) (c) or Article 17 (3, the 
rights referred to in the preceding number shall be valid urta 
one year after childbirth. 


3. When the worker is an official or agent, the absences 
referred to in Article 13 shall, under the provisions of geaeza. 
legislation, be considered for the purposes of the possitle 
reduction of remuneration for work carried out, and. te 
exemptions provided for in Article 23 shall be equated, fcr al 
legal effects, to absences due to the illness of the worker. 


Article 2. 


Articles LA, 10A, 13A, and 18A, reading as follows, are added 
to Law No.4/84 of 5 April: 


Article 1A. Definitions 


For the purposes of applying this Law, these terms are def ned. 
as follows: 


a) "Pregnant worker": any worker who informs her employer 


of her condition of pregnancy in writing and by presenting a 
medical certificate, 


b) “Puerperal worker": any worker in childbirth or the period 

of ninety-eight days immediately following childbirth who 

infoms her employer of her condition in writing and by 
presenting a medical certificate; 


c) "Nursing worker": any worker breast-feeding her child who 
informs her employer of her condition in writing and by 
presenting a medical certificate, 


d) "Night work": work carried out between 12:00 PM and 
7:00 AM. 


Article 10A. Reduction of working hours to care for disabled 
minors 


l. Ifa new-born child has a congenital or acquired disability, 
the working mother or father has a right to a reduction of 
working hours of five hours per week until the child reaches the 
age of one. 


2. A disability shall be considered to be any disability that 
regults in the delay or cessation of a child's normal development. 


Article 13A. Absence to care for the disabled 


The provisions of the preceding Article apply, independent of 
age, to the disabled who are children, adopted children, or the 
children of a spouse who live with that spouse and who are in 
any of the circumstances provided for in Article 5 of Decree-Law 
No. 170/80 of 29 May or in Article 2 (1) (1), (n), and (o) of 
Decree-Law No. 54/92 of 11 April. 


Article 18A. Prohibition against dismissal 


l. The termination of the labor contract of pregnant, 
puerperal, and nursing workers on the part of the employing 
establishment always requires the favourable opinion of the 
departments of the Ministry of Employment and Social Security 
with competence in the area of equality. 


2. The dismissal of pregnant, puerperal, or nursing workers is 
presumed to have been carried out without just cause. 


3. The opinion referred in mumber 1 shall be communicated to 
the employer and the worker within thirty days following the 
receipt of the papers of dismissal (processo de despedimento) by 
the competent departments. 


Article 3. 
Puerperal workers who were using maternity leave on 19 


October 1994, as well as those who used maternity leave 
between this date and the date on which this Law enters into 


force, have a right to eight consecutive days’ leave, to be used in 
the first three first months that this Law is in force. 


t4 


REPUBLIC OF KOREA. Law No. 4976 of 4 August 1995. 
(Current Laws of the Republic of Korea, Release 32, 1995, pp. 
3585-3586.) 


Chapter IL Equal Opportunity, Treatment, etc. Between Men 
and Women in Employment 


* *»5 


Article 6-2 (Wage) (1) Any employer shall pay the same 
wage to any work of the same value in the same business. 


(2) The criteria for the same value work shall be the technique, 
labor, responsibility, working condition, etc. which are required 
for carrying out any duties, and in determining such criteria, the 
employer shall hear the opinion of the person representing the 
employees of the grievance settlement organ as prescribed in 
Article 14. 


(3) Any enterprise undertaken separately by an employer for 
the purpose of a wage discrimination shall be considered as the 
same business. 


Article 6-3 (Money, etc. other than Wage) The employer 
shall not treat discriminately working women from men by 
reason of women, in payment of any money or lending any funds 
to assist the employees in their living, in addition to the wage. 


Article 7 (Training, Assignment and Promotion) No 
employer shall give any discriminative treatment to any working 
woman compared with any working man only by reason of the 
mariage, pregnancy, childbirth or [sex], with respect to the 
training, assignrnent and promotion of workers. 


ee 4 


Chapter IIL Protection of Maternity and Installation of 
Welfare Facilities 


Article 11 (Temporary Retirement from Office for 
Childcare) (1) If a working woman or worker who is her 
spouse taking her place, who has an infamt under one year of 
age, applies for a temporary retirement from office for taking 
care of the infant (hereinafter referred to as "temporary 
retirement for childcare"), the employer shall permit it, except in 
such case as prescribed by the Presidential Decree. 


(2) The temporary retirement for childcare as referred to in 
Paragraph (1) shall be less than one year, but it may not elapse 
the day on which one year has passed after the infant is born. 
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(3) The employer shall not treat unfavorably any working 
woman by reason of the temporary retirement for childcare as 
referred to in Paragraph (1), and the period of temporary 
retirement for childcare as referred to in Paragraph (2) shall be 
included in the continuing service period. 


(4) The method and procedure of the application for the 
temporary retirement for childcare, and other necessary matters, 
ahall be determined by the Presidential Decree. 


Article 12 (Nursing Facilities) (1) In order to support the 
employment of workers, the employer shall install the nursing 
facilities necessary for suckling, nursing, etc. (hereinafter 
referred to as "workplace nursing facilities"), and report it to the 
Minister of Labor. 


(2) The installation and operation of the workplace nursing 
facilities, such as the scope of the employers liable for installing 
the workplace nursing facilities as referred to in Paragraph (1), 
shall be subject to the Infant and Child Care Act. 


* ** 


Chapter IV. Mediation of Disputes 


Artide 14 (Autonomous Settlement of Disputes) (1) If an 
employer receives a report on [a] grievance from a worker with 
respect to matters as prescribed in Articles 6, 6-2, 6-3, 7, 8, 11 
and 12, the employer shall make efforts for an autonomous 
settlement of such grievance, such as entrusting the grievance 
settlement organ established at the business place with the 
settlement thereof, and the like. 


(2) The grievance organ as referred to in Paragraph (1) sball be 
composed of the equal number of those who represent 
employers, and those who represent workers at the business 
place, respectively, but [1f] there 1s a trade union at the business 
place, those who represent working women of the trade union 
shall be those who represent workers. 


(3) The scope of the employers liable for establishing the 
grievance organ as referred to in Paragraph (1), 
method of establishment, procedure of grievance settlement, and 
other necessary matters shall be determined by the Presidential 
Decree. 


Article 15 (Assistance in Settlement of Disputes) In case 
where any grievance reported by a worker under Article 14 is 
not settled autonomously, if the worker or both or one of the 
trade union and the employer of the business place to which the 
worker belongs (hereinafter referred to as "interested parties") 
requests an assistance in settlement of such grievance, the head 
of the local labor administrative agency shall, within ten days, 
give the interested parties necessary advice, guidance or 
recommendation, or have the Employment Equality Committee 
undertake a mediation. 
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Article 16 (Establishment of Employment Equality 
Committee) (1) In order to -consult the following maters 
concerning the mediation of disputes and the promotion cf the 
equality m employment of working women in the area und=rz its 
jurisdiction under Article 15, the local labor administrative 


agency shall establish the Employment Equality Comurittee 
(hereinafter referred to as "Committee": 


1. Promotion of the employment of working women; 

2. Guarantee of the equal opportunity and treatment 5f men 
and women in the 

3. Protection of the motherhood of working women; 

4. Installation and operation of the welfare facilites for 
working women; and 

5. Other matters related to the improvement of the status and 
the promotion of the welfare of working women. 


(2) Deleted. 
Article 17 (Composition, etc. of Committee) 


(1) The committee shall be composed of fifteen mem»ers 
including the chairman, five persons representing workers, five 
persons representing employers, and five persons represen-ing 
the public interest, respectively: Provided, That members 
representing workers shall be commissioned by the Minister of 
Labor upon the proposal of the director of the district. ]&bor 
office from the trade union; those representing employers from 
the employers organization; and those representing the uoic 
interest, from among those of rich learnmg and experierce on 
working women and public officials related to affairs relevant z0 
women. 


(2) In order to investigate matters necessary for the mediaficn 
of disputes and to support the affairs of the Committec, Ite 
Committee shall appoint two or less full-time expert members. 


(3) Matters necessary for the qualification, appointment, etc of 
members shall be determined by the Presidential Decree. 


tee 
Chapter V. Supplementary Provisions 


Article 20 (Report, Inspection, etc.) (1) If it is reguisei 
for enforcement of this Act, the Minister of Labor may order th2 
employer to make any necessary report and to submit related 
documents, or have any public official concerned enter enz 
business place to ask any question of any related persons, or to 
inspect any related documents. 


(2) In the case as referred to in Paragraph (1), the pubic 
official concerned shall carry with himself a certificete 
indicating his competence, and show it to the interested persor 


Article 21 (Subvention for Expenses) (1) The State, loca. 
government and public organization may subsidize the whole or 


part of the expenses for any projects related to the promotien 5^ 


employment and welfare of the women, in the limit of the 
budget. 


(2) If the person who has received the subvention under 
Paragraph (1), falls under any of the following Subparagraphs, 
the State, local government or public organization may revoke 
the whole or part of the decision on delivery of the subvention, 
and order him to return the whole or part of such delivered 
subvention: 


l. Where he uses the subvention for a purpose other than the 
object of his business; 

2. Where he violates the contents of the decision on delivery 
of subvention (if any condition is attached thereto, 
including such condition), 

3. Where he has received the subvention by any deceitful or 
other unlawful way, and 

4. Where he violates this Act or any order issued under this 
Act. 


Article 21-2 (Delegation and Entrustment of Authority) 


The Minister of Labor may delegate part of his authority as 
prescribed by this Act to the head of the local labor 
administrative agency or the local government, or entrust any 
public organization with it, under the conditions as prescribed 
by the Presidential Decree. 


*** 


Chapter VL Penal Provisions 


Article 23 (Penal Provisions) (1) Any employer who 
violates the provisions of Articles 6-2 (1) and 8 shall be 
punished by imprisonment for not more than two years, or by a 
fine not exceeding ten million Won. 


(2) Any employer who violates the provisions of Articles 6, 6- 
3, 7, 11 (1) and (3), shall be punished by a fine not exceeding 
five million Won. 


Article 23-2 (Fine for Negligence) (1) Any person who 
refuses to make the report or to submit any related documents 
under Article 20 (1), or who makes or submits a false report, or 
who refuses, interferes with, or evades the inspection as 
prescribed in the said Paragraph of the said Article, shall be 
punished by a fine for negligence not exceeding three million 
Won. 


(2) The fine for negligence as referred to in Paragraph (1) shall 
be imposed and collected by the Minister of Labor under the 
conditions as prescribed by the Presidential Decree. 


(3) Any person who is dissatisfied with the disposition of fine 
for negligence as referred to in Paragraph (2), may make an 
objection against the Minister of Labor within thirty days after 
he is informed of the disposition. 


(4) 1f the person who is subject to the disposition of fine for 
negligence, as referred to in Paragraph (2), has made an 
objection under Paragraph (3), the Minister of Labor shall notify 
it without delay to the competent court, which shall, upon 
receiving the notification, bring the case of finc for negligence 
into a trial under the Non-Contentious Case Procedure Act. 

(5) If no objection is made, and no fine for negligence is paid, 
in the period as referred to in Paragraph (3), it shall be collected 
according to the examples of the disposition of national taxes in 


arrears. 


SAINT VINCENT AND THE GRENADINES. Equal Pay 
Act, 1994 (Act No. 3 of 1994), 14 March 1994. (Acts, 1994, pp. 
7-18.) 


l. This Act may be cited as the Equal Pay Act, 1994, and shall 
come into operation on such day as the Governor-General may 
by Proclamation appoint. 


2. (1) Inthis Act, unless the context otherwise requires - 
"appointed day" means the date of commencement of this Act, 
"Commissioner" means the Labour Commissioner, 


"employee" means a person who has entered into or works under 
a contract of service or of apprenticeship; 


"employer" means a person who employs one or more 
employees, 


"equal pay" means a rate or scale of remuneration for work done 
in which there is no element of differentiation between male and 
female employees based on the sex of the employees, 


"equal work" means work performed for one employer by male 
and female employees in which - 


(2) the duties, responsibilities or services to be performed are 
similar or substantially similar in kind, quality and amount; 

(b) the conditions under which such work is performed are 
similar or substantially similar, 


(c) similar or substantially similar qualifications, degrees of 
skill, effort and responsibility are required; and 


(d) the difference (if any) between the duties of male and 
female employees are not of practical importance in relation to 
terms and conditions of employment or do not occur frequently, 


"Minister" means the Minister responsible for labour, 
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"referee" means a member for the time being of the panel of 
persons appointed by the Minister to be referees in accordance 
with paragraph 9 of the Schedule, 


"remuneration" in relation to an employee, includes 


(a) the salary or wages actually and legally payable to that 
employee; 


(b) the time and piece work wages and overtime, bonus and 
other payments; 


(c) the allowances, fees, commission and every other 
emolument including fringe benefits, whether in one sum or 
several sums and whether paid in money or not. 


(2) For the purposes of this Act - 


(a) a person shall be regarded as employed in an establishment 
if that person works there, or where that person works 
elsewhere, if the employment is carried out from that 
establishment, 


(b) a person shall not be regarded as being employed in Saint 
Vincent and the Grenadines if that person's employment is 
wholly or mainly outside the State; 


(c) a person employed on an aircraft or ship which is registered 
m the State shall be regarded as employed within Saint Vincent, 
unless such aircraft of ship operates wholly outside of the State; 


(d) in so far as any specially favourable treatment approved as 
Such by a referee is accorded to an employee in connection 
with - 


(i) the birth or expected birth of a child; or 


(ii) terms and conditions of employment related to retirement, 
family or death, 


such treatment shall be deemed for the purposes of this Act not 
to be a discrimination between male and female employees; 


(e) in determining whether an element of differentiation exists 
in the rates of remuneration for male employees and female 
employees for any class of work, no account shall be taken of 
any provision in any Act which limits the work which female 
employees may perform. 


(3) 1f, on the application of any employer or employee or any 
organization recognized by the Minister as representative of 
employers or of employees, the Minister is satisfied that there is 
need to determine whether or not any treatment mentioned in 
subsection 2(d) is favourable to the employees concerned the 
Minister shall refer the matter to the Labour Commissioner for 
decision. 


(4) Where a reference is made under subsection (3) the 
procedure laid down in paragraphs 5 and 6 of the Schedule shall 
apply. 
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3. (1) From and after the appointed day no employer stall, 
by failing to pay equal pay for equal work, discriminate betw2en 
male and female employees employed by the empleyers 
establishment. 


(2) Subject to subsection (5), any employer who contaweaes 
subsection (1) commits an offence and is liable on convictier to 
a fine not exceeding two thousand dollars, and in the cese cf a 
continuing offence, to a fine not exceeding one hundred dcilars 
for each day on which the offence is continued after conviztior. 


(3) Where an employer is convicted of an offence under tais 
section the Court may, without prejudice to its powers uader 
subsection (2), order the employer to pay to any emplcyes in 
relation to whom the offence was committed, such sums as 
appear to the Court to be due to that employee having regard to 
the provisions of subsection (1). 


(4) In determining any sum under subsection (3), no acceunt 
shall be taken of any period before the period of six yzers 
immediately preceding the date on which the rele~ant 
information or complaint was laid and in any event no acccunt 
shall be taken of any period before the appointed day. 


(5) No prosecution for an alleged offence under this secion 
shall be undertaken - 


(a) unless in relation thereto the mediation procedure set zw: =n 
the Schedule has been adopted; and 


(b) until, pursuant to paragraph 10 of the Schedule, there is ro 
restriction on proceedings for prosecution. 


4. (1) Evidence may be given of any failure on the part of an 
employer to pay remuneration to any employee in accordamce 
with section 3(1) if notice of intention to give such evideace 5 
served on the employer at least three days before the hearing cf 
any information or complaint for an alleged contravention of thet 
section. 


(2) If the employer is convicted of a contravention of sectior 3 
or is acquitted on the ground of the special defence created b? 
section 5(2), the Court may, without prejudice to its pcwers 
under section 3(2), order the employer to pay to the emp_oye< 
concerned such sums referred to as arrears oi 
remuneration) as appear to the Court to be due having regard to 
the provisions of section 3(3). 


(3) An order under subsection (2) may be enforced by the 
employee concemed against the employer in like manner as £ 
judgment of the Court and, until the sum is paid, the order 3hzl- 
not be in derogation of any right of that person to recov=t 
remuneration by any other 


5. (1) Where an offence for which an employer is by v_rtee 
of this Act liable to a penalty, has in fact been committed by 
some agent of that employer or by some other person, that ageat 
or other person is liable to be proceeded against for the offence 
in the same manner and to the same extent whether jointly wih 


the employer or severally and is liable on conviction to the same 
penalty as that to which the employer is liable. 


(2) Where an employer who is charged with an offence against 
this Act proves to the satisfaction of the court that - 


(a) due diligence was used to enforce the execution of this Act; 
and 


(b) the offence was in fact committed by an agent or by some 
other person without the employer's knowledge, consent and 
connivance, then in the event of the conviction of that agent or 
Other person for the offence, the employer shall not also be 
convicted but without prejudice to this power of the Court to 
make an order under section 4(2). 


6. (1) Any provision of a contract of employment express or 
implied, made in, or which would result in, contravention of 
section 3(1), shall be null and void and in lieu thereof the 
provisions of section 3 shall be deemed to apply. 


(2) In subsection (1) "contract of employment" includes 
collective agreement. 


(3) The acceptance by an employee of remuneration where 
section 3 is contravened shall not be - 


(a) a defence to any action by that employee to recover 
remuneration at a different rate as provided for in this Act, 


(b) a bar to any proceedings under this Act, or 
(c) a defence to any prosecution under this Act. 


(4) No employer shall dismiss or discriminate against an 
employee by reason only that that employec has made a 
complaint or given evidence or assisted in any way in relation to 
the initiation or prosecution of a complaint or other proceeding 
under this Act or because that employee's remuneration is, as 
respects any period before the appointed day, likely to be 
regulated by this Act. 


(5) Any person who contravenes subsection (4) commits an 
offence and is liable on summary conviction to a fine not 
exceeding two thousand dollars or to imprisonment for a term 
not exceeding six months. 


7. In any prosecution of a person for a contravention of section 
3, the burden of proving that equal pay has been paid for equal 
work shall be on the employer. 


8. (1) Every employer who employs both men and women 
shall - 
(a) keep such records as the Minister may by notice published 


in the Gazette, require to be kept for any purpose connected with 
the provisions of this Act; and 


Fa 


(b) keep such records of remuneration as are necessary to show 
that the provisions of this Act are being complied with in respect 
of persons employed by that employer. 


(2) Any employer who fails to keep any record as required by 
subsection (1) commits an offence and is liable on summary 
conviction in respect of each offence, to a fine not exceeding five 
thousand dollars and to an additional fine not exceeding fifty 
dollars for each day on which the offence is continued after 
conviction. 


9. (1) The Minister shall designate such officers as he think 
necessary for the purpose of investigating any complaints and 
otherwise securing the proper observance of the provisions of 
this Act. 


(2) Any officer designated pursuant to subsection (1) 
(hereinafter referred to as a designated officer) may, at any 
reasonable time, enter the premises of any employer who 
employs both men and women and may - 


(a) require the production of wage sheets, records of 
remuneration or occupation, or any other record required to be 
kept pursuant to section 8; and 


(b) inspect and examine such wage sheets and records and copy 
any material therefrom. 


(3) A designated officer shall be furnished with a certificate of 
designation and on entering any premises pursuant to subsection 
(2), the officer shall, if required to do so, produce the certificate 
to the employer or other person m charge of the premises. 


(4) Any employer or other person in charge of any premises 
entered by an officer pursuant to subsection (2), shall give the 
designated officer al! reasonable assistance and furnish him with 
such records or information as he may reasonably require. 


10. (1) Any person who - 


(8) obstructs, hinders or prevents any designated officer from 
entering premises pursuant to section 9(2), or 


(b) fails or refuses to produce any wage sheet or record 
required to be produced m accordance with section 9(2), being a 
wage sheet or record which was made or should have been made 
include any period prior to the commencement of this Act 


commits an offence and is liable on summary conviction to a 
fine not exceeding one thousand dollars or to imprisonment for a 
term not exceeding three months. 


(2) Any person who- 


(a) makes or causes to be made or knowingly allows to be 
made any wage sheet, record of remuneration or occupation 
which is false in any material particular or produces or causes to 
be produced or knowingly allows to be produced any wage sheet 
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or other records to any officer acting in exercise of the powers 
vested in him by this Act, knowing the same to be false; or 


(b) not being a designated officer, with intent to deceive amy 
employer or employee, pretends to be such officer, 


commits an offence and is liable on summary conviction to a 
fine not exceeding two thousand dollars or to imprisonment for a 
term not exceeding six months or to both such fine and 


ee 


11. (1) Proceedings against any person for an offence agamst 
or for the recovery of any penalties under this Act or any 
regulations made thereunder, may be instituted by the Director 
of Public Prosecutions or by any designated officer assigned 
pursuant to section 9(1) who is authorized in that behalf by the 
special or general directions of the Minister and any such officer 
May prosecute such offence 


(2) sea iecur ivi STE A 
designated officer in respect of any act done m 

Selina or (aie ere alien of tus dans ades i Ai ae 
plaintiff shall not recover unless the plaintiff alleges in the 
pleadings and proves at the trial that such act was done either 
maliciously or without reasonable and probable cause. 


12. The Governor-General may make regulations generally for 
giving effect to this Act and, without prejudice to the generality 
of the foregoing, such regulations may provide for - 


(a) the furnishing of such information as the Minister may from 
time to time require to enable him to review the operation of this 
Act, 


(b) the amendment, repeal or replacement of the Schedule; 
(c) any matter required by this Act to be prescribed. 
Schedule. Mediation Procedure 


1. Any person or any other person acting on behalf of a person 
claiming to be aggrieved because of an alleged breach of section 
3, may make a complaint to the Commissioner. 


2. Where, pursuant to a complaint under paragraph 1 or 
pursuant to any other information coming to the attention of the 
Commissioner, the Commissioner is of the opinion that a breach 
of section 3 may have occurred, he may direct a designated 
officer to investigate the alleged breach and to attempt to effect 
a settlement between the persons affected or concerned. 


3. The designated officer shall, within sixty days of receiving 
a direction under paragraph 2, report to the Commissioner as to 
the results of the investigation and as to the success in 
attempting to effect a settlement between the persons affected or 
concerned pursuant to paragraph 2. 


4. Where the Commissioner fails to effect a settlement 
between persons affected by, or concerned with, the alleged 


848 Appendix — 630 - Seychelles 


breach the Minister may refer the matter for review by a referee. 
5. A referee - 


(a) shall give full opportunity to all parties affected by or 
concerned with, the alleged breach to present evidence sad 
make representations to him; and 


(b) may determine the procedure to be followed and, subject to 
subparagraph (a), the evidence to be received and accepced, 
whether or not that evidence would be admissible in a court of 
law. 


6. The referee shall submit a report to the Labour 
Commissioner and recommend to him the course that he :hr3ks 
should be taken with respect to the alleged breach. 


7. The Labour Commissioner shall furnish a copy of the repcrt 
and recommendation of the referee to each of the permas 
affected by, or concerned with, the alleged breach and shal refer 
the report and recommendation to the Minister. 


8. (1) The Minister on the recommendation of Ike 
Commissioner may make such order as he thinks necessary to 
carry into effect the recommendation of the referee and w-thout 
prejudice to the generality of the foregoing may - 


(a) order the employer concerned in the alleged breach O pegy 
equal pay to employees affected thereby, or 


(b) order the employer to pay to any employee concerned a sar 
of money to make up any difference between the rate of pay paid 
to that employee and the rate paid to any other emplo-ez 
performing similar or substantially similar kind or qualty cf 
work during the period for which a difference existed in ‘t= 


respective rates of pay, 


or make both those orders together with such other order as hz 
may think necessary. 


(2) An order under sub-paragraph 1(b) shall not take account cf 
any difference in the rate of pay before the appointed day or 
before the period of six years immediately preceding the date: of 
the report of the referee, whichever is the later. 


9. Forthe purposes of this Act the Minister may 

(a) appoint a panel of such number of persons to be referees, 
and 

(b) make such rules for the distribution of business betweza 
such referees, 

as he thinks fit. 

10. Where a person makes a complaint under paragraph | ir. 
respect of an alleged breach of section 3 that person shall ro- 


commence, or give evidence or assist in any way, any proceeding 
to prosecute any person for the alleged breach unless - 


(a) the Commissioner fails within thirty days after the 
complaint is made, to direct the designated officer to investigate 
the alleged breach; 


(b) The Commissioner fails to effect a settlement between the 
persons affected by, or concerned with, the alleged breach and 
fails to refer the matter to the Minister within thirty days after 
failure to effect a settlement; 


(c) after reference has been made to a referee, the Labour 
referee's report, to refer the matter to the Minister to make an 
order under paragraph 8; 


(d) an order is made under paragraph 8 and the employer fails 
to comply with that order within thirty days after the date 
thereof. 


11. There shall be paid to the referee such remuneration 
(whether by way of salary or travelling or other allowances) as 
the Minister may determine. 

12. No action, suit, prosecution or other proceedings shall be 
brought or instituted personally against any referee in respect of 


any act done bona fide in the performance or intended or 
purported performance of his duties under this Act. 


SEYCHELLES. Employment Act, 1995 (Act No. 2 of 1995), 
10 March 1995. (Official Gazette, Supplement, 1995, pp. 5-70.) 


Part L Preliminary 
4. (1) Subject to subsection (2), this Act applies to — 


(a) a contract of employment for service in Seychelles or on a 
Seychelles ship or aircraft, 

(b) a contract of employment entered into in Seychelles for 
service in an agency of the Government or diplomatic mission of 
Seychelles abroad. 

(2) The Minister may, by order, exempt — 

(a) any contract of employment; 

(b) any person or category of persons; 

(c) any business or occupation, 


from the operation of all or any of the provisions of this Act 
subject to such conditions as he thinks fit. 


sae 


n 


Part IL Employment Services Bureau and Employment 
Agencies 


see 


18. (1) Subject to the Immigration Decree, an employer in 
Seychelles shall not employ a non-Seychellois unless — 


(8) the employer holds a certificate from the competent officer 
to the effect — 


(i) that the vacant post for which the non-Seychellois is 
required has been advertised under section 9(4) or 11 and; 


(i) that— 


A. the post requires the qualification demanded for it and no 
Seychellois holding the qualification is, at present, available for 
employment in that post, or 

B. the Minister is satisfied that there is no unemployed 
Seychellois available for employment in the vacant post. 


(2) An employer who employs a non-Seychellois worker shall 


ensure ~ 


(a) that the contract of employment of the worker is attested by 
a competent officer; 


(b) that the worker ceases to be in the employment of the 


employer upon the expiration of the contract of employment 
unless the contract ig, subject to subsection (1), extended or 
renewed. 


Part IHL Contracts of Employment 


tę 


20. Notwithstanding any written law, a contract of employment 
entered into by a minor and whereby the minor is, or is to be, 
employed is binding upon the minor if attested by the competent 
officer. 


eos 


24. A Seychellois worker shall not leave Seychelles for the 
purpose of being employed abroad as a domestic worker or in 
such other occupation as the Minister may, by notice in the 
Gazette, specify unless the worker holds a certificate by the 
competent officer stating that — 


(a) the competent officer has attested a copy of the contract of 
employment or other document setting out the terms and 
conditions of employment and that the terms and conditions are 
satisfactory, 


5 


(b) the worker is 18 years of age or over, 


Appendix — 630 - Seychelles — 849 


(c) the worker holds a medical certificate of fitness for service 
abroad; 


(d) the worker holds the necessary visa, entry permit or work 
permit of the place of employment and has complied with all the 
formalities prerequisite to entering the country of destination; 


(e) the worker has made adequate financial provision for the 


maintenance of any spouse, and for the maintenance, custody 
and care of any children, the worker leaves behind in Seychelles, 


(f) the country of destination is not at war or in any state of 
insurrection or hostility, 


(g) the employer, if known, is reputed to be a good employer; 


(h) the worker has paid a deposit or given adequate security for 
repatriation of the worker, 


(i) any other conditions as may be prescribed under this Act 
uave been complied with. 


kt 


Part V. B. Regulation of Wages and Conditions of 
Employment 


40. (1) The Minister may, after consultation with the Unions, 
the employers organisations and such other representatives of 
workers of any category who are not members of any Union 
whom the Minister considers it fit to consult, make regulations 
prescribing — 


(a) the statutory wages to be paid to workers by employers in 
accordance with subsection (2), 

(b) the conditions of employment to be provided for workers by 
employers. 


eee 


(3) Regulations under subsection (1Xb) may prescribe -- 


**»u 


(b) the number of days of annual leave, maternity leave, sick 
leave, leave for the purpose of fulfilling or in connection with 
any civic duties or unpaid leave and the conditions under which 
such leave may be granted; 

*»** & 


(e) conditions attaching to the employment of women, trainees 
and disabled persons; 


(f) maternity protection benefits, 


* »* 
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Part VIIL Termination of Contracts 


57. (1) An employer may terminate a contract of employment 
with notice upon a determination by the competent oficer 
following the negotiation procedure initiated under Part VZ that 
the contract may be terminated. 


(2) Notwithstanding section 47, an employer may terminate a 
contract of employment with notice in the following cases — 

(a) where the worker is on probation, during his probationer" 
period if he does not satisfactorily complete the period; 


(b) where the worker is a trainee under section 27(a), ai te 
end of the training period if he fails to satisfactorily complete Hs 
(c) where the termination is under section 49 or 50, or. the 
occurrence of the event specified therein; 


(d) where the worker is a casual, part-time or domestic wo-ker. 
at any time. 


(3) Notwithstanding subsection (2), notice of termination shel! 
not be given to a worker while that worker is on sick leave 2t 
pregnant or on maternity leave unless the competent officer 2c 
authorises. 


66. (1) A person who has attained retirement age shail -nct, 
without the written approval of the competent officer or after 
such approval has been withdrawn, remain in the employneat 
of, or take up employment with, another person. 


(2) An employer shall not employ a person who has reached 
retirement age unless that person has the written approval of tbe 
competent officer and such approval has not been withdrawn. 


(3) Approval shall not be given under this section wherever 
there is a younger person suitably qualified to replace a pe-scn 
who has reached retirement age. 


(4) A younger person aggrieved by an approval given umder 
this section may appeal to the Minister under section 65. 


67. Non-Seychellois workers, not exempt from the provis-ors 
of this Act, shall enjoy the same terms and conditione cf 
employment as are applicable to Seychellois workers but ma» t= 
given such additional benefits and privileges as the compezert 
officer may authorise. 


**5 


SPAIN. Royal Legislative Decree No. 1/1995 of 24 March 
1995. (Boletin Oficial del Estado, No. 75, 29 March 1995, as 


reproduced in Repertorio Cronológico de Legislación, Vol. 1, 
1995, Item No. 997, pp. 2804-2842.) 


Title L Individual Labour. Relations 


Chapter L General Provisions 


eee 


Section 2. Basic Labour Rights and Duties 


Article 4. Labour rights 


**5 


2. Inlabour relations, workers have the right to the following: 


teg 


c) To be free within the Spanish State from discrimination in 
and after obtaining employment, on the basis of sex, civil status, 
age (within the limits set by this Law), race, social condition, 
religious or political beliefs, or affiliation or non-affiliation with 
a union, as weil as on the basis of language. Nor will 
discrimination be allowed on the basis of physical, psychic, or 
sensory disability, as long as the worker is in a fit condition to 
carry out the work or employment at issue. 


d) To physical integrity and to an adequate policy of safety 
and hygiene. 

e) To respect for their privacy and due consideration of their 
dignity, including protection agamst verbal or physical offenses 
of a sexual nature. 


aes 


Section 3. Elements and Validity (Eficacia) of the labour 
contract 


Article 6. The labour of minors 


l. Permitting minors under the age of sixteen to work 18 
prohibited. 

2. Workers under the age of eighteen shall not be able to carry 
out night employment or be engaged in labour activities or 
positions that the Government, at the proposal of the Ministry of 
Labour and Social Security, upon consultation with the most 


professional or human development (formación). 


3. Minors under the age of eighteen are prohibited from 
working overtime. 


$ 


4. The participation of minors under the age of sixteen m 
public performances shall be authorized only in exceptional 
cases by the labour authorities, so long as such participation 
does not present a danger to their physical health or thetr 
professional or human development, permission should be stated 
in writing, setting forth specific activities. 


Article 7. Capacity to contract 
The following may contract their labour services: 


a) Persons having full capacity to act, in accordance with the 
provisions of the Civil Code. 


b) Minors under the age of eighteen and over the age of 
sixteen who live in an independent manner, with the consent of 
their parents or guardians, or with the authorization of the 
person or institution having responsibility for them. 


If the legal representative of a person of limited capacity 
expressly or implicitly authorizes him or her to carry out 
employment, that person is also be authorized to exercise those 
rights and fulfill those duties that derive from his or her contract 
and to terminate the contract. 


c) Foreigners, in accordance with the provisions of specific 
legislation on the topic. 


+28 


Chapter IL Contents of the Labour Contract 


$g 


Section 2. Rights and Duties Derived from the Contract 
Article 17. Non-discrimination in labour relations 


1. The following are understood to be null and without effect 
within the Spanish State: regulatory rules, clauses in collective 
managerial decisions that discriminate unfavourably on the basis 
of age or that discriminate favourably or unfavourably in 
employment, as well as in matters of compensation, work days 
(hours) and other working conditions, on the basis of sex, 
ongin, civil status, race, social condition, religious or political 
beliefs, affiliation or non-affihation with a union or its 
agreements, family ties with other workers 1n tbe enterprise, and 


2. Exclusions, exceptions, and preferences may be established 
by law to allow for hiring to be done freely. 


3. Notwithstanding the content of the previous section, the 
Government may regulate measures involving exceptions, length 


of employment, or preference in employment that have the goal 
of facilitating the placement of workers requesting employment. 


aoe 
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Section 3. Professional Classification and Promotion at Work 


Article 22. System of professional classification 


* o» & 


4. Criteria for defining categories and groups shall be 
formulated according to common principles for workers of both 
SEXES. 


Article 24. Promotions 
se x 


2. Criteria for promotion in the enterprise shall be formulated 
according to common principles for workers of both sexes. 


“ee 


Section 4. Wages and Wage Guarantees 


ttg 
Article 28. Equality of remuneration on the basis of sex 


The manager is required to pay the same wages for performance 
of work of equal value, including the base salary and wage 
supplements, with no discrimination on the basis of sex. 


eos 


Section §. Working Hours 
Article 34. The work day 


[Minors under the age of eighteen may not work for more than 
eight hours a day, including time spent on training, as the case 
may be, notwithstanding the fact that they work for various 
employers. The period of daily breaks for minors under the age 
of eighteen shall be at least thirty minutes, as long as the length 
of contmuous daily employment exceeds four and one half 
hours. ] 


weg 


Article 37. Weekly rest, holidays, and leave 


*»5* 


3. With prior notice and proof, a worker may be absent from 
work, with a right to remuneration, for any of the following 
reasons and for the following periods: 


8) Fifteen calendar days in case of marriage. 
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b) Two days in case of the birth of a child or serious iliness xc 
death of a relative up to the second degree of blood relationstip 
or affinity. When, for such a purpose, the worker needs to tave- 
to attend to the matter, the period shall be four days. 


c) One day for a change of place of ordinary domicile. 


* € x* 


4. Women workers shall have a right to an hour's absence 
from work in order to nurse a child under nine months old; the 
may be divided into two parts. If she wishes, a woman, m3y 
substitute this right with a one half-hour reduction in tbe nan. 
working day for the same purposes. This leave may be enjayec 
by either the mother or the father in cases in which both work. 


5. Whoever, due to reasons of legal custody, has in his o Ire 
direct care a minor under the age of six or a person with € 
physical or mental disability who does not carry out atter 
remunerated activity, shall have the right to a reduction ir. tac 
working day for a minimum of one-third and a maximum of onm- 
half of its duration, with a proportional reduction of the wages. 


*»* 
Chapter IIL Modification, Suspension, and Termination of tae 
Labour Contract 


* * ox 


Section 3. Suspension of the Contract 
Article 45. Causes and effects of the suspension 


1. The labour contract may be suspended for the following 
Teasons: 


tèt 
d) The female worker's maternity and adoption or acceptance 
of a minor under the age of five. 


xe & 


Article 46. Leaves 


»*»* 


3. Workers shall have the right to a period of leave of not 
more than three years to attend to the care of each child, wheth=r 
a natural child or a child by adoption, beginning from the daze 5f 
the birth of the child. 


Successive children shall create a right to a new period of lzave 
that, as the case may be, shall put an end to the period tha: the 
parent was enjoying. When the father and the mother work, 5n y 
one of them may exercise this right. 


The period during which the worker remains in the state of 
leave, in accordance with the rules established in this Article, 
shall be counted for the purposes of seniority, and the worker 
shall have the right to attend professional training courses, with 
his or her participation to be arranged by the manager, especially 
on the occasion of the employee's rejoining work. During the 
first year, the worker shall have the right to have his of her 
position at work reserved. After this period elapses, a labour 
position in the same professional group or equivalent category 
Shall be reserved. 


“se 


Article 48. Suspension with a reserved work position 


* *» 


4. In the case of childbirth, the suspension shall have a 
duration of sixteen uninterrupted weeks, expandable to a 
maximum of eighteen weeks in the case of multiple births. The 
period of suspension shall be divided at the option of the 
affected party, provided that six weeks shall occur immediately 
following childbirth. The father may use these weeks for the 
care of the child in case of the mother's death. 


Notwithstanding above provisions, in the case in which both the 
mother and father work, the mother may, upon beginning the 
period of maternity leave, choose for the father to make use of 
up to four of the last weeks of the suspension, provided that they 
are uninterrupted and come at the end of the period, except 
when, at the time at which it is to take place, tbe mother's 
reentry into employment poses a risk to her health. 


In the case of adoption, if the adopted child 1s under nine months 
old, the suspension shall have a maximum duration of eight 
weeks, beginning, at the choice of the worker, at the time of the 
administrative or judicial decision granting acceptance of the 
child or at tbe time of the judicial resolution effecting the 
adoption. If the adopted child is more than nine months and less 
than five years old, the suspension shall have a maximum 
duration of six weeks. In the case in which the father and the 
mother work, only one of them shall be able to exercise this 


right. 


Article 55. Form and effects of disciplinary dismissal 


eee 


5. A dismissal motivated by any discriminatory reason 
prohibited by the Constitution or the law, or that is carried out in 
violation of the fundamental rights and public liberties of the 
worker, shall be null. 


6. A null dismissal shall have the effect of immediately 
readmitting the worker to employment with payment of 
unreceived wages. 


A 


SPAIN. Law No. 31/1995 of 8 November 1995. (Boletin 
Oficial del Estado, No. 269, 10 November 1995, as 

in Repertorio Cronológico de Legislación, Vol. 4, 1995, Item 
No. 3053, pp. 8986-9011.) 


Article 25. Protection of workers especially sensitive to specific 
risks 


1. The employer shall guarantee in a specific manner the pro- 
tection of those workers who, due to their own personal char- 
acteristics or a known biological state, including those whose 
state of physical, psychological, or sensory disability has been 
recognized, are especially sensitive to risks derived from their 
employment. To this end, the employer is to take these aspects 
into account in the evaluation of risks and, on the basis of these, 
shall adopt necessary preventive and protective measures. 


Workers shall not be employed in those working positions in 
which, because of the workers! personal characteristics, 
biological state, or duly recognized physical, psychological, or 
sensorial disability, the workers, other workers, or other persons 
associated with the workplace may be put in a dangerous 
situation or, in general, in which they might obviously find 
themselves in temporary states or situations that do not respond 
to the psychophysical requirements of their respective working 
positions, 


2. Similarly the employer should take into account in 
evaluations risk factors that may affect the procreative function 
of men and women workers, in particular, by exposure to 
physical, chemical, and biological agents that can have a 
mutagenic or toxic effect on procreation, with respect to both 
fertility and the development of offspring, with the objective of 
adopting necessary preventive measures. 

Article 26. Protection of motherhood 


1. The evaluation of the risks referred to in Article 16 of this 
Law is to include the determination of the nature, level, and 
duratian of the exposure of women workers who are pregnant, or 
who have recently given birth, to agents, procedures, or 
conditions at work that might negatively influence the health of 
the workers or of the fetus, m any activity liable to present a 
specific risk. If the results of the evaluation reveal a risk to the 
safety and health or possible repercussion upon the pregnancy or 
nursing of these workers, the employer shall adopt the necessary 
measures to prevent their exposure to this risk through a 
modification of the working conditions or hours of the affected 
worker. These measures shall include, when necessary, not 
allowing such workers to work at night or in shifts. 


2. When the modification of working conditions or hours is 
not possible or, despite such modification, the conditions of a 
working position may negatively influence the health of the 
pregnant woman or the fetus, and this fact is certified by the 
physician who, under the applicable social security system, 
professionally treats the worker, the worker is to assume a 
different employment position or function that is compatible 
with her state. After consulting with workers’ representatives, 
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the employer is to determine the ratio of working positions that 
are free of risks of these effects. 


The change of position or function shall be carried out in 
conformity with the rules and criteria that apply in situations of 
functional mobility (movilidad funcional) and shall have effect 
until the moment at which the state of health of the worker 
permits her reinstatement m her previous position. 


In a situation in which, despite the application of the rules 
indicated in the previous paragraph, there exists no compatible 
working position or function, the worker may be assigned to a 
position that does not correspond to her equivalent group or 
category, provided that she retains the right to the entire 
compensation that she received in her original position. 


3. The provisions of the previous numbers of this Article shall 
also be applied during the period of nursing, if the work 
conditions might negatively influence the health of the mother or 
of the child and this fact is certified by the physician who 
professionally treats the worker under the applicable Social 
Security regime. 


4. Pregnant workers shall have the right to be absent from 
work, with the right to remuneration, for the performance of 
prenatal examinations and procedures (técnicas) in preparation 
for childbirth, after giving notice to the employer and justifying 
the need for their performance during the workday. 


Article 27. Protection of minors 


l. Before youth under the age of eighteen are taken into the 
labour force and prior to any important modification of their 
working conditions, the employer is to carry out an evaluation of 
the working positions to be filled by them, for the purpose of 
determining the nature, the level and the duration of their 
exposure in any activity liable to present a specific risk to 
agents, procedures, or conditions at work that might put the 
safety or health of these workers in danger. 


To this end, the evaluation shall especially take into account the 
specific risks to the safety, health, and development of youth 
stemming from their lack of experience, their immaturity in 
evaluating existing or potential risks, and their yet incomplete 
development. 


In all cases, in conformity with the provisions of Article 7(b) of 
the reformulated text of the Statutory Law of Workers approved 
by Royal Legislative Decree 1/1995, of 24 March (RCL 1995, 
997), the employer shall inform these minors and their parents 
or guardians who have taken part in their hiring of possible risks 
and all means adopted for the protection of their safety and 
health. 


2. Taking mto account the aforementioned factors, the 
Government shall establish limitations on the hiring of youth 
under the age of eighteen years in jobs that present specific 
risks. 
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* €*» 


Chapter VIL Responsibilities and sanctions 

se 8 
Article 48. Very serious infractions 
1. Failing to observe specific rules on the protection of tie 
safety and health of women workers during periods of pregnancy 
and nursing. 


2. Failing to observe specific rules on the protection of the 
safety and health of minors. 


Article 49. Penalties 


san 


4. Penalties shall be classed as follows: 

* 2 
c) Very serious infractions: 
Minimum level: from 5,000,001 to 20,000,000 pesetas. 
Middle level: from 20,000,001 to 50,000,000 pesetas. 
Maximum level: from 50,000,001 to 100,000,000 pesetas. 


be made public in a form that is determined by regulation. 


SWITZERLAND. Federal Law of 24 March 1995 on tie 
equality of women and men (The Law on Equality). (Recue.l 
officiel des lois fédérales, No. 22, 11 June 1996, pp. 149&- 
1504.) 


Section 1. Purpose 


Article 1. The purpose of this Law is to promote equality 
between women and men in fact 


Section 2. Equality in labour relations 

Article 2. Principle 

The provisions of this section are applicable to labour relatiors 
governed by the Code of Obligations and by federal, cantonal, cr 
community public law. 

Article 3. Prohibition of discrimination 


(1) Discrimination against workers by reason of sex, either 


lirectly or indirectly, is prohibited-—in particular, discriminati 
based on their civil status, or their family situation, or, with 
respect to women, their pregnancy. 


(2) The prohibition against all discrimination applies, in 
particular, to hiring, work assignments, management of labour 

tions, Hon. professional training and | 
ment, promotion, and the termination of labour relations. 


(3) Measures adopted to promote equality between women and 
men in fact do not constitute discrimination. 


Article 4. Sexual Harassment; discrimination 


Discriminatory behaviour is understood as any unwelcome 
(importun) behaviour of & sexual nature, or any other behaviour 
based on the person's sex, that undermines the dignity of the 
person at the workplace—in particular, making threats, 
promising benefits, imposing constraints, or applying pressure of 
any kind upon a person with a goal of obtaining from that person 
favours of a sexual nature. 


Article 5. Rights of workers 


(1) Anyone subjected to, or at risk of being subjected to, 
discrimination within the meaning of Articles 3 and 4 may 
request the tribunal or the administrative authority: 


a. to prohibit the discrimination or repudiate it, if it is 
inen 


b. toput an end to the discrimination, if it persists; 


C. to ascertain the existence of discrimination, if problems 
that it has created persist; 


d. to order payment of wages due. 


(2) When the discrimination relates to a refusal to hire or to the 
termination of labour relations governed by the Code of 
Obligations, the person injured may claim only the payment of 
an indemnity by the employer. This indemnity is determined by 
taking into account all the circumstances, and it is calculated on 
the basis of the salary to which the person discriminated against 
had a right or would, in all likelihood, have had a right. 


(3) When the discrimination relates to a case of sexual 
harassment, the tribunal or the administrative authority may also 
order the employer to pay the worker an indemnity, unless the 
employer proves that he or she adopted measures dictated by 
experience that were appropriate to the circumstances and that 
could have been fairly required of him or her to prevent these 
acts or stop them. The indemnity is determined by taking into 
account all the circumstances and is calculated on the basis of an 
average Swiss salary. 


(4) In the case of discrimination relating to a refusal to hire, the 


indemnity provided for in paragraph (2) shall not exceed an 
amount equal to three months of salary. When several persons 


f 


are claiming the payment of an indemnity for a refusal to hire for 
the same position, the total amount of the indemnities paid also 
shall not exceed the this amount. When the discrimination 
relates the to termination of labour relations governed by the 
Code of Obligations, ar to a case of sexual harassment, the 
indemnity provided for in paragraphs (2) and (3) shall not 
exceed an amount equal to six months of salary. 


(5) Rights to damages and to compensation for moral injury, as 
well as claims based on contractual provisions more favourable 
to the workers, are not affected. 


Article 6. Reduction of the burden of proof 


The exist GP rte 1s 1 on the t 
that the person alleging such a fact makes it plausible; this 
provision applies to work assignments, management of labour 
ment, promotion, and the termination of labour relations. 


Article 7. The right of organizations to sue 


(1) Organizations that have been established for at least two 
years and that have the goal, by reason of their statutes, of 
promoting equality between women and men or of defending the 
interests of workers may sue in their own name in order to 
establish discrimination, when it is likely that the outcome of a 
trial will affect a considerable number of labour relations. 
Before begimning conciliatory proceedings or instituting a court 
action, these organizations are to give the emplover concerned 
the possibility of adopting a position. 

(2) As for the other procedures, provisions governing actions 
instituted on an individual basis are applicable by analogy. 
Section 3. Special provisions regarding labour relations 
governed by the Code of Obligations 

Article 8. Procedure in cases of discrimination in hiring 


(1) A person who is not engaged and who alleges 
discrimination may require the employer to state the reasons for 
the decision in writing. 


(2) A person intending to file a claim for an indemnity 
pursuant to Article 5, paragraph (2), must begin legal 
proceedings within three months from the time at which the 
refusal to hire was communicated to him or her, under pain of 
preclusion. 

Article 9. Procedure in case of discrimination in the 
termination of a labour contract 


In the case of discrimmation in the termination of a labour 
contract, Article 336b of the Code of Obligations is applicable. 


Article 10. Protection against dismissal 


(1) The termination of a labour contract by the employer may 
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be annulled when it is not based on a well-founded reason and 
when it follows a complaint addressed to a superior, or to 
another competent organ within the enterprise, the beginning of 
conciliatory proceedings, or thé institution of legal proceedings. 


(2) A worker is protected from dismissal for the total duration 
of steps taken within the enterprise, during the conciliatory 
proceedings, and during the total duration of a court action, as 
well as during the half year that follows the end of the steps 
taken or the proceedings. 


(3) A worker who intends to contest the termination of his or 
her labour contract is to refer his or her case to the court within 
the term of notice of dismissal given to him or her. The judge 
may order a temporary re-engagement of the worker for the 
duration of the when it appears likely that the 
conditions for the annulment of dismissal are met. 


(4) During the court action, the worker may waive forgo 
continuing labour relations and request an indemnity as defined 
by Article 336a of the Code of Obligations, instead of the 
annulment of his or her dismissal. 


(S) This Article is applicable by analogy when the dismissal 
has been carried out following a legal action instituted by an 
organization as defined by Article 7. 


Article 11. Conciliatory proceedings 


(1) The cantons shall designate offices for conciliation. These 
have the task of advising the parties and helping them reach an 
agreement. 


(2) Conciliatory proceedings are optional. Nonetheless, the 
cantons may make conciliatory proceedings a precondition of 
instituting a legal action. 


(3) When the law establishes a time limit for instituting legal 
proceedings, the parties are to refer their case to the office of 
conciliation within this time limit. Otherwise they are to begin 
their court action within the three months following the end of 
(4) Conciliatory proceedings are free of charge. 

(5) The task of conciliating workers’ associations and 
individual employers may be entrusted, by collective agreement, 


to the organs provided for in the agreement, excluding recourse 
to public offices for conciliation. 


Article 12. Civil procedure 

(1) With respect to litigation relating to sexual discrimination 
in labour relations, the cantons may exclude neither the right of 
the parties to be represented, nor written proceedings. 


(2) Article 343 of the Code of Obligations is applicable 
regardless of the amount subject to the litigation. 
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Section 4. Legal recourse in labour relations governed by 
public law 


Article 13. 


(1) In labour relations governed by public law, legal recou-se is 
governed by general provisions on federal procedure. Article 53 
of the Statute of Officials of 30 June 1927 is applicable in regerd 
to recourse against decisions relating to the service relations of 
federal personnel. 

(2) In the case of discrimination relating to the establishznen- 
of labour relations, paragraph 2 of Article 5 is applicable. In an 
appeal directed against a decision of refusal to hire, a perso. 
whose application was rejected may file a claim foc ir 
Seed ado. ee 
commission shall render an opinion on an appeal directec 

against a decision adopted at the first instance relating tc the 
service relations of federal personnel. 

(4) Article 103 (b) of the Act on Judicial Organization is rof 


applicable to the decisions adopted in the last instance by 
cantonal authorities. 


(5) Proceedings are free-of-charge, except in cases of 
recklessness. 


Section 5. Financial assistance 

Article 15. Incentive programs 

(1) The Confederation may allocate financial assistance © 
and men im professional life. It may, itself, mstitute sum 
programmes. 

(2) The programmes may, in particular, relate to: 

a. professional training and improvement, in the course cf 
employment or not, 

b. better representation of both sexes in different professicad 
activities, in all offices, and at all levels; 

c. measures allowmg a better balancing of professicnal 
activities and family obligations, 


d. establishment within enterprises of a type of labour 
organization or an infrastructure promoting equality between the 
sexes. 


(3) In awarding finzncial assistance, priority shall be giver te 
programmes that set an example or that are mnovative in nature. 


Article 15. Consultation services 


The Confederation may allocate fmancial assistance to private 
organizations: 

& that provide information to and advise women in 
professional life, 

b. hat provide assistance in professional remtegration to 
women and men who have interrupted their earning activity to 
devote themselves to family tasks. 

Section 6. The Federal Office for Women and Men's Equality 
Article 16. 


(1) The Federal Office For women and Men's Equality shall 
encourage the achievement of equality between the sexes in all 
fields and shall devote itself to the elimination of all forms of 
direct or indirect discrimination. 


(2) For this purpose, it shall be responsible for the following 
tasks, in particular: 


a EE lation: 
b. advising individuals and authorities; 


d. participating in projects of national interest, as the case 
may be, 

e. participating in the formulation statutes enacted by the 
Confederation, in so far as these are relevant to the achievement 
of equality, 

f dealing with requests for financial assistance described in 
Articles 14 and 15 and controlling the institution of incentive 
programmes. 


Section 7. Final provisions 


Article 17. Transitional provisions 


The pursuance of a claim for payment of salaries due, pursuant 
to Article 5, paragraph 1 d., is governed by the new law when 
the civil law action has been introduced after the entry into force 
of this Law, or when, at the moment of its entry into force, the 
competent authority of the first instance has not yet rendered its 
decision. [The Law enters into force on 1 July 1996] 


T 
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UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND. Pensions Act 1995 (Chapter 26 of 
1995), 19 July 1995. (Current Law Statutes, Vol. 2, 1995, pp. 
26-[1}-1195].) 


Part L Occupational Pensions 
Equal Treatment 
The equal treatment rule 


62. (1) An occupational pension scheme which does not 
contain an equal treatment rule shall be treated as including one. 


(2) An equal treatment rule is a rule which relates to the terms 
on which — 


(a) persons become members of the scheme, and 
(b) members of the scheme are treated. 


(3) subject to subsection (6), an equal treatment rule has the 
effect that where — 


(a) a woman is employed on like work with a man in the same 
employment, 


(b) a woman is employed on work rated as equivalent with that 
of a man in the same employment, or 


(c) a woman is employed on work which, not being work in 
relation to which paragraph (a) or (b) applies, is, in terms 
of the demands made on her (for instance under such 
headings as effort, skill and decision) of equal value to that 
of a man in the same employment, 


but (apart fram the rule) any of the terms referred to in 
subsection (2) is or becomes less favourable to the woman thau 
it is to the man, the term shall be treated as so modified as not to 
be less favourable. 


(4) An equal treatment rule does not operate in relation to any 
difference as between a woman and a man 1n the operation of 
any of the terms referred to in subsection (2) if the trustees or 
managers of the scheme prove that the difference is genuinely 
due to a material factor which — 


(a) is not the difference of sex, but 


(b) is a material difference between the woman's case and the 
man’s case. i 


(5) References in subsection (4) and sections 63 to 65 to the 
terms referred to in subsection (2), or the effect of any of those 
terms, include — 


(a) a term which confers on the trustees or managers of an 
occupational pension scheme, or any other person, a 


discretion which, in a case within any of paragraphs (a) to 
(c) of subsection (3) — 


(i) may be exercised so as to affect the way in which persons 
become members of the scheme, or members of the scheme 
are treated, and 

(ii) may (apart from the equal treatment rule) be so exercised 
in a way less favourable to the woman than to the man, and 


(b) the effect of any exercise of such a discretion; 
and references to the terms on which members of the scheme are 
treated are to be read accordingly. 


(6) In the case of a term within subsection (5X2) the effect of 
an equal treatment rule is that the term shall be treated as so 
modified as not to permit the discretion to be exercised in a way 
less favourable to the woman than to the man. 


Equal treatment rule: supplementary 


63. (1) The reference in section 62(2) to the terms on which 
members of a scheme are treated includes those terms as they 
have effect for the benefit of dependants of members, and the 
reference in section 62(5) to the way in which members of a 
scheme are treated includes the way they are treated as it has 
effect for the benefit of dependants of members. 


(2) Where the effect of any of the terms referred to in section 
62(2) on persons of the same sex differs according to their 
family or marital status, the effect of the term is to be compared 
for the purposes of section 62 with its effect on persons of the 
other sex who have the same status. 


(3) An equal treatment rule has effect subject to paragraphs 5 
and 6 of Schedule 5 to the Social Security Act 1989 
(employment-related benefit schemes: maternity and family 
leave provisions). 


(4) Section 62 shall be construed as one with section 1 of the 
Equal Pay Act 1970 (requirement of equal treatment for men 
and women in the same employment), and sections 2 and 2A of 
that Act (disputes and enforcement) shall have effect for the 
purposes of section 62 as if — 


(a) references to an equality clause were to an equal treatment 
rule, 


(b) references to employers and employees were to the trustees 
or managers of the scheme (on the one hand) and the 
members, or prospective members, of the scheme (on the 
other), 


(c) for section 2(4) there were substituted — 


"(4) No claim in respect of the operation of an equal treatment 
rule in respect of an occupational pension scheme shall be 
referred to an industrial tribunal otherwise than by virtue of 
subsection (3) above unless the woman concerned has been 
employed in a description or category of employment to which 
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the scheme relates within the six months preceding the dat= ef 
the reference", and 


(d) references to section 1(2Xc) of the Equal Pay Act 197) 
were to section 63(3Xc) of this Act. 


(5) Regulations may make provision for the Equal Pay Act 
1970 to have effect, in relation to an equal treatment rule, wita 
prescribed modifications, and subsection (4) shall have effect 
subject to any regulations made by virtue of this subsection. 


(6) Section 62, so far as it relates to the terms on whica 
members of a scheme are treated, is to be treated as having hai 
effect in relation to any pensionable service on or after 17? May 
1990. 


Equal treatment rule: exceptions 


64. (1) An equal treatment rule does not operate in relation to 
any variation as between a woman and a man in the effect of any 
of the terms referred to in section 62(2) if the variatiot. & 
permitted by or under any of the provisions of this section. 


(2) Where a man and a woman are eligible, in prescrioed 
circumstances, to receive different amounts by way of pens-on, 
the variation is permitted by this subsection if, in prescrive] 
circumstances, the differences are attributable only te 
differences between men and women in the benefits under 
sections 43 to 55 of the Social Security Contributions and 
Benefits Act 1992 (State retirement pensions) to which, im 
prescribed circumstances, they are or would be entitled. 


(3) A variation is permitted by this subsection if — 


(a) the variation consists of the application of actuarial factors 
which differ for men and women to the calculation o 
contributions to a scheme by employers, being factors 
which fall within a prescribed class or description or, 

(b) the variation consists of the application of actuarial factor: 
which differ for men and women to the determmation oc 
benefits falling within a prescribed class or description; 

and in this subsection “benefits” include any payment or othe- 


benefit made or in respect of a person as a member of the 
scheme. 


(4) Regulations may — 

(a) permit further variations, or 

(b) amend or repeal subsection (2) or (3), 

and regulations made by virtue of this subsection may have 


effect in relation to pensionable service on or after 17^ Mar 
1990 and before the date on which the regulations are made. 


Equal treatment rule: consequential alteration of schemes 


65. (1) The trustees or managers of an occupational pension 
scheme may, if — 


(8) ae nc vi deus section) have power to make 
such alterations to the scheme as may be required to secure 
conformity with an equal treatment rule, or 
(b) they have such power but the procedure for doing so — 


(i) isliable to be unduly complex or protracted, or 


(ii) involves the obtaining of consents which cannot be 
obtained, or can only be obtained with undue delay or 
difficulty, 


by resolution make such alterations to the scheme. 


(2) The alterations may have effect in relation to a period 
before the alterations are made. 


Equal treatment rule: effect on terms of employment, etc. 


66. (1) In section 6 of the Equal Pay Act 1970 (exclusions), 
for subsections (1A) and (2) (exclusion for terms related to 
death or retirement) there is substituted — 


“(1B) An equality clause shall not operate in relation to terms 
relating to a person's membership of, or nights under, an 
occupational pension scheme, being terms in relation to which, 
by reason only of any provision made by or under sections 62 to 
64 of the Pensions Act 1995 (equal treatment) an equal 
treatment rule would not operate if the terms were included in 
the scheme. 


(1C) In subsection (1B), *occupational pension scheme" has the 
same meaning as in the Pension Schemes Act 1993 and "equal 
treatment rule" has the meaning given by section 62 of the 
Pensions Act 1995." 


(2) In section 4(1) of the Sex Discrimination Act 1975 
(victimisation of complainants etc.) — 


(a) in paragraphs (a), (b) and (c), after “Equal Pay Act 1970” 
there is inserted “or sections 62 to 65 of the Pensions Act 
1995,” and 


(b) at the end of paragraph (d) there is added “or under 
sections 62 to 65 of the Pensions Act 1995.” 


(3) In section 6 of the Sex Discrimination Act 1975 
(discrimination against applicants and employees) for subsection 
(4) there is substituted — 


“(4) Subsections 1(b) and (2) do not render it unlawful for a 
person to discriminate against a woman in relation to her 
membership of, or rights under, an occupational pension scheme 
in such a way that, were any term of the scheme to provide for 
discrimination in that way, then, by reason only of any provision 


made by or under sections 62 to 64 of the Pensions Act 1995 
(equal treatment), an equal treatment rule would not operate in 
relation to that term. 


(4A) In subsection (4), “occupational pension scheme" has the 
same meaning as in the Pension Schemes Act 1993 and "equal 
treatment rule" has the meaning given by section 62 of the 
Pensions Act 1995." 


(4) Regulations may make provision — 


(a) for the Equal Pay Act 1970 to have effect, in relation to 
terms of employment relating to membership of, or rights 
under, an occupational pension scheme with prescribed 
modifications, and 

(b) for imposing requirements on employers as to the payment 
of contributions and otherwise in case of their failing or 
having failed to comply with any such terms. 


(5) References in subsection (4) to terms of employment 
include (where the context permits) — 


(a) any collective agreement or pay structure, and 


(b) an agricultural wages order within section 5 of the Equal 
Pay Act 1970. 


VIET NAM. Decree No. 12-CP of 26 January 1995 on Social 
Insurance. (Foreign Investment Laws of Vietnam, Release 25, 
30 June 1998, pp. IV-233-IV-256.) 


Chapter L General Principles 


$+ 


Article 3 


The following individuals shall be subject to the social 
insurance regimes stipulated in these Regulations: 


e Employees of State-owned enterprises, 


e Employees of enterprises in the private sector which employ 
ten (10) or more workers; 


e Vietnamese employees working in enterprises with foreign- 
owned capital in export processing zones, in industrial 
zones, and in foreign or international organizations operating 
m Vietnam, except in cases where the provisions of 
international treaties to which the Socialist Republic of 
Vietnam is a signatory or participant otherwise provide; 
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e Employees of service organizations or businesses belonging 
to administrative or professional bodies, the Communist 
Party, or social organizations, 


e Employees of service organizations or businesses belonging 
to the armed forces; 


e Elected of appointed officials working in State 
administrative bodies, the Communist Party, and social 
organizations from district level up to central level; 


e State employees and officials working in administrative or 
professional bodies, the Communist Party, or social 
organizations from district level up to central level. 


Where the individuals referred to above receive salaries or 
wages whilst studying, being trained, being on work 
assignments, or recuperating in Vietnam or abroad, they shall be 
subject to compulsory social insurance. 


The above individuals shall be collectively referred to as 
employees. 


eee 


Chapter IL. Social Insurance Regimes 


L Sick Leave Benefits 


*¢ + 


Article 8 


1. Where an employee, following the recommendation of a 
medical organization, must be absent from work in order to look 
after his or her first or second child (including any adopted child 
pursuant to the provisions of the Law on Marriage and Family) 
under the age of seven who is sick, the employee shall be 
entitled to social insurance benefits. 


2. In cases where both parents of a sick child participate in 
social insurance, only one parent shall be entitled to social 
insurance benefits for any days absent from work. 


3. The maximum periods for which an employee can be 
absent from work to care for a sick child are as follows: 


e Twenty (20) days in a year if the child is under three years 
of age; 


e Fifteen (15) days in a year if the child is between the age of 
three and seven. 


4. Anemployee who carries out population planning measures 
such as insertion of contraceptive coil, abortion and vasectomy, 
shall be permitted to be absent from work as determined by the 
Ministry of Health and shall be entitled to the social insurance 
benefits stipulated in clause 1 of article 9 of these Regulations. 
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Article 9 


l. The rate of sick leave benefits paid to an employee whc -s 
absent from work due to an illness or paid to an employec who 
is absent from work in order to care for a sick child or to cerry 
out population plannmg measures shall be seventy five (75) >er 
cent of the salary which is used as the basis for the calculator. of 
social insurance contributions prior to his or her leave of 
absence, 


ee 


Chapter IIL Maternity Leave Benefits 
Article 10 


A female employee who becomes pregnant with her first. or 
second child shall be entitled to maternity leave bencáts m 
accordance with the provisions of articles 11 and 12 of thee 
Regulations. 
Article 11 


During her pregnancy, a female employee shall be entitec -0 
ME 

In the case where the pregnant employee works in a regicn 

which is far away from a medical organization or has a histor- of 

abnormal pregnancy, she shall be entitled to be absent fcr -wo 

days for each pregnancy examination. 


In the event of a miscarriage, the employee shall be entiflec :o 
twenty (20) days leave of absence in cases where the foctus is 
less than three montbs old, or thirty (30) days in cases where the 
foetus is three months old or more. 


Article 12 


1. The length of maternity leave prior to and after giving tarh 
shall be as follows: 


e Four months in respect of an employee who works urder 
normal conditions; 


e Five months in respect of an employee who works in heavy 
or harmful and dangerous jobs, in jobs which have tlrze 
shifts, or in regions in respect of which a regional allowenze 
co-efficient of zero point five (0.5) or zero point sevea (2.7) 
applies, 


e Six months in respect of an employee who works in a region 
in respect of which a regional allowance co-efficient of 03e 
applies; or an employee who works in a special job speciiszd 
in the list issued by the Ministry of Labour, War Ir.veli-is 


2. In cases where the employee gives birth to more than oe 
child, she shall be entitled to an additional thirty (30) days leave 


for every additional child calculated from the second child 
onwards. 


In the case where the child dies before he or she is sixty (60) 
days old (including cases of stillbirth), the mother shall be 
entitled to seventy (70) days leave of absence calculated from 
the date of giving birth; if the child dies after he or she is sixty 
(60) days old, the mother shall be entitled to fifteen (15) days 
leave of absence calculated from the date of death of the child 
provided that the length of the leave of absence shall not exceed 
the periods stipulated in clause 1 of this article. 


3. "Where required and with the permission of the employer, a 
female employee may take additional leave at the end of the 
maternity leave stipulated in clauses 1 and 2 of this article and, 
in such cases, she shall not be entitled to social insurance 
benefits. 


4 Provided that the employer is given notice of one week, a 
female employee may return to work prior to the expiry of the 
maternity leave period stipulated in clause 1 of this article 
provided that she has at least aixty (60) days rest after giving 
birth and has a certificate from a doctor confirming that early 
resumption of work will not affect her health. In such a case, in 
addition to her normal salary, the female employee shall be 
entitled to maternity leave benefits until the expiry of the 
stipulated maternity leave. 


Article 13 


Where an employee (either male or female) adopts a newly-botn 
child in accordance with the provisions of the Law on Marriage 
and Family and takes leave of absence, he or she shall be 
entitled to social insurance benefits until the child is four 
months old. 


Article 14 


The rate of maternity leave benefits paid during the maternity 
leave stipulated in articles 11, 12, and 13 of these Regulations 
shall be one hundred (100) per cent of the salary which is used 
as the basis for the calculation of social insurance contributions 
prior to the maternity leave. In addition, upon the birth of the 
child, the female employee shall receive an additional lump sum 
allowance equivalent to the salary which is used as the basis for 
the calculation of social msurance contributions for one month. 


eee 


VIET NAM. Labor Code of Vietnam of 23 June 1994. (Công 
Báo, Official Gazette, No. 18, 30 September 1994, pp. 3-35.) 


Chapter L General Provisions 
Article 1. The Labor Code regulates labor relations between 


the salaried employee and the employer, and the other social 
relations directly related to labor relations. 


Article 2. The Labor Code applies to all employees as well as 
all organizations and individuals employing labor according to 
labor contracts in all economic sectors and of all forms of 
ownership. 


This Labor Code also applies to the apprentices, house workers 
and a number of other jobs defined in this Code. 


Article 3. Vietnamese citizens working in enterprises with 
foreign invested capital m Vietnam, at foreign or international 
offices and organizations based on Vietnamese territory and 
foreigners working for Vietnamese businesses, organizations or 
individuals on Vietnamese territory come within the jurisdiction 
of this Code as well as other prescriptions of Vietnamese law, 
unless otherwise stipulated in the international conventions 
which the Socialist Republic of Vietnam has signed or acceded 
to. 


Article 4. The labor regime for State employees and public 
servants, holders of elected, assigned or appointed posts, 
persons m the People’s Armed Forces, the People’s Security 
Service, persons of mass organizations and other political and 
social organizations, as well as members of the cooperatives 
shall be stipulated by other legal documents. However, some of 
the provisions of this Code may be applied to a number of these 
persons, depending on concrete cases. 


l. Everyone has the right to work, to choose freely a job or 
profession, to learn a trade and to improve his/her professional 
standard without discrimination of sex, nationality, social 
background, belief or religion. 


h tg 


Article 6. An employee must have attained at least 15 years of 
age, have the capability to work and must work according to a 
labor contract. 


An employer may be a business, an office, an organization or an 
individual (in the latter case he/she must be at least 18 years 
old). The employer hires, utilizes labor and pays for that labor. 


Article 7. 


l. The employee is paid a salary based on his/her agreement 
with the employer, but this salary shall not be lower than the 
minimum salary prescribed by the State, if he/she meets 
previously agreed-upon requirements for productivity, quality 
and efficiency. The employee is covered by the regulations on 
labor protection, and must be assured conditions consistent with 
labor safety and sanitation requirements. The employee is 
entitled to statutory paid leaves, including annual leave, and to 
social insurance as prescribed by law. The State shall enforce 
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special labor regimes and social policies aimed at protecting 
women's labor and certain types of specific labor. 


* » 2 


Chapter DL Apprenticeship 


eee 


Article 22. An apprentice admitted to a job training 
establishment must be at least 13 years old, except for a number 
of jobs defined by the Ministry of Labor, War Invalids and 
Social Welfare. He/she must respond to the health norms 
required by the job to be taught. 


*»* 


Chapter VIL Work and Break Time 


se % 


Section TIL Leave for Personal Matters, Unpaid Leave 


Article 78. The employee is entitled to fully paid leave for 
personal matters in the following situations: 


1. Marnage: three days, 
2. Marriage of his/her son or daughter: one day, 


3. Death of a parent (including parents of the husband or the 
wife), death of spouse, death of a son or a daughter: 3 days. 


Article 79. The employee may agree with the employer to take 
unpaid leaves. 


**1* 


Chapter X. Specific Provisions on Women's Labor 
Article 109. 


l. The State ensures the right to equality of women to men in 
all domains of employment and shall adopt policies encouraging 
employers to create conditions for female employees to have 
regular jobs. It should also widely apply to female employees 
the system of flexible work schedule, non-full work day, non-full 
work week, and take-home work. 


2. The State shall adopt for female employees policies and 
measures to expand their employment step by step, improve 
their working conditions, upgrade their professional standard, 
care for their health, and promote their material and spiritual 
welfare with a view to helping the female employees effectively 
promote their professional capabilities and harmoniously 


combine work with family life. 
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Article 110. 


l. The State agencies have the responsibility to dev s 
diversified and convenient forms of training for femal? 
employees to provide them with skills for jobs other than thea 
incumbent ones, and to facilitate the use of female labor ir a 
manner suitable to the physical characteristics of women as wzl 
as their maternal function. 


2. The State shall adopt policies of preferential treatment aad 
tax reduction to the businesses employing a predominant" 
female labor force. 


Article 111. 


l. Gender discrimination against female employees and abuse 
of their honor and dignity by the employer are strictly forbidden. 


The employer must observe the principle of gender equality n 
recruitment, utilization, pay raise and remuneration for wo-k 


performed. 


2. The employer must give priority to the woman who mees 
all the requirements for a job position that the business s 
seeking to fill and which can be filled by either a man or a 
woman. 


3. The employer may not dismiss or unilaterally terminate a. 
labor contract with a female employee for reasons of marriage, 
pregnancy, maternity leave or of caring for her child under 12 
months of age, unless the business terminates its operation. 


Article 112. The pregnant female employee is entitled © 
unilaterally terminate her labor contract without having to pay 
compensation, stipulated in Article 41 of this Code, if she can 
produce a certification by a doctor that there will be harmful 
effects on the fetus if she continues working. In this case, the 
time limit during which the female employee has to notify her 
employer in advance about her job termination shall depend o3 
the time prescribed as safe for her by the doctor. 


Article 113. 


1. The employer is not allowed to use female labor for heav~ 
or dangerous jobs or jobs which necessitate exposure to noxious 
substances [with] harmful effects on the reproductive and child- 
rearing function of women. The list of such substances is to be 
published by the Ministry of Labor, War Invalids and Socis: 
Welfare and the Ministry of Public Health. — 


Businesses employing female labor for the above-mentionec 
jobs must adopt plans for retraming in order to transfer 
gradually such female employees to more appropriate jobs, mus- 
increase health protection, and must improve the working 
conditions or reduce the work time. 

2. The employer may not use female employees of any age for 
permanent work in mines or jobs requiring constant immersior 
in water. 


Article 114. 


l. The female employee is entitled to take leave before and 
after child birth, for four to six months, according to 
prescriptions by the Government and depending on the working 
conditions, the character of the job and whether it is a heavy or 
noxious job or a job in a remote region. If she gives birth to a 
twin or more children, the mother is entitled to another 30 days 
of leave for each additional child. The rights and interests of the 
female employees during maternity leave are defined in Articles 
141 and 144 of this Code. 


2. Upon the end of the maternity leave, the female employee 
may take an additional unpaid leave, as may be agreed with the 
employer, if she so requests. The female employee may return 
to work before the end of her maternity leave, but no sooner than 
two months afler the childbirth, if her doctor certifies in writing 
that her return to work will not harm her health. However, she 
must notify the employer in advance. In this case the female 
employee shall continue to receive the childbirth allowance 
besides the pay for her labor. 


Article 115. 


1. The employer may not assign a female employee who is 
seven or more months pregnant or who is caring for her child of 
less than 12 months of age to overtime work, nighttime work or 
work involving significant travel. 


2. From the seventh month of her pregnancy onward, the 
female employee performing heavy labor shall be assigned to a 
lighter job or shall have her work day reduced by one hour, 
while continuing to receive full pay. 


3. The female employee is entitled to 30 minutes of rest per 
workday during her menstrual period. The female employee 
caring for her child of less than 12 months of age is entitled to 
60 minutes off during work time while continuing to receive full 
pay. 

Article 116. 


l. Atlocations where female employees work, there must be a 
place to change, a bathroom and a room for women's hygiene. 


2. In places where a large female labor force is employed, the 
employer has the responsibility to help organize day-care centres 
for children, or cover part of the cost incurred to the female 
employees in sending their children to day-care centres. 


Article 117. 


A During her leave for pre-natal examination, for taking a 
family-planning measure, or on account of a miscarriage, 
tending a sick child under seven years of age or of adopting a 
new-bom, the female employee shall still receive a social 
insurance allowance or shall be paid a sum equivalent to the 
social insurance allowance by the employer. The duration of the 
leave and the level of allowance stipulated in this item shall be 
defined by the Government. If the sick child is cared for by a 


person other than the mother, the mother shall still receive the 
social insurance allowance. 


2. Upon completion of her statutory maternity leave and even 
the additional unpaid leave allowed to her, the female employee 
shall still be assured of her job when she returns to work. 


Article 118. 


l. At businesses employing a large female labor force, the 
persons responsible at the managerial board must assign an 
individual to monitor female labor affairs. Before taking any 
decision related to the rights and interests of the female 
employees and their children, consultation must be made with 
the representative of the female employees. 


2. Among the labor inspectors there must be an appropriate 
number of women inspectors. 


Chapter XL Some Specific Regulations Concerning Minors 
and Other Types of Laborers 


Section L Minor Laborers 
Article 119. 


1. A minor laborer is one under 18 years of age. Where the 
employment of minors occurs, there must be a separate record of 
each minor's full name, date of birth, current jobs, the result of 
each periodical health check, which must be produced to the 
labor inspector on request. 


2. tis strictly forbidden to misuse the labor of minors. 


Article 120. It is forbidden to employ children below 15 years 
of age, except for those professions and jobs to be defined by the 
Ministry of Labor, War Invalids and Social Welfare. 


With regard to the occupations and jobs which are allowed to 
employ children under 15 years of age for work, job learning or 
apprenticeship, their admission and the utilization of their labor 
must be consented and monitored by their parents or tutors. 


Article 121. An employer is allowed to employ minors only for 
jobs suited to a minors health in order to protect the 
development of their physical and intellectual conditions as well 
as their personality. The employer has the responsibility to care 
for the minor employee in the domains of labor, wages, health 
and education during employment. 

It is forbidden to employ minors in heavy and dangerous jobs or 
jobs necessitating exposure to noxious substances prescribed in 
the list published by the Ministry of Labor, War Invalids and 
Social Welfare and the Ministry of Public Health. 


Article 122. 


l. The work hours of a minor employee may not exceed seven 
hours per day nor 42 hours per week. 
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2. The employer may assign minor employees to overtime 
work or night time work only in a mumber of occupations and 
jobs defined by the Ministry of Labor, War Xnvalids and Social 
Welfare. 


Section IL Elderly Laborers 


Article 123. An elderly employee is one over 60 years of age 
for men and over 55 years of age for women. 


In the last year before retirement, the elderly employee is 
entitled to a reduction of one hour from his/her daily work time 
or to the system of non-full work day or non-full work week, 


according to prescriptions by the Government. 
Article 124. 


1. If the need arises, the employer may agree with the elderly 
employee to extend the labor contract or to sign a new labor 
contract, as provided for in Chapter IV of this Code. 


2. If, after retirement, the elderly employee works under a 
new labor contract, apart from the benefits he/she enjoys from 


the pension system, the elderly employee shall enjoy the benefits 
stipulated in the labor contract. 


3. The employer has the responsibility to care for the health of 
the elderly employee and may not employ the elderly employee 
in heavy or dangerous jobs or jobs necessitating regular 
exposure to noxious substances which negatively impact the 
health of the eiderly employee. 


Section V. Employees Working for Foreign Organizations and 
Individuals in Vietnam, Foreigners Working in Vietnam, and 
Vietnamese Employees Working Abroad 


Article 131. "Vietnamese citizens working in businesses 
founded under the Law on Foreign Investment in Vietnam, in 
the export processing zones, in foreign or international agencies 
or organizations in Vietnam, or working for individuals who are 
foreign nationals m Vietnam or foreigners working in Vietnam 
must all abide by the Vietnamese labor legislation and are 
protected by the Vietnamese labor legislation. 


Article 132. 


]l. The businesses, agencies, organizations and individuals, 
described in Article 131 of this code, that want to employ 
Vietnamese must go through the employment service, defined at 
Article 18 of this Code. If the employment service introduces or 
recruits laborers who do not meet their requirements, these 
businesses, organizations or individuals are entitled to make the 
recruitment directly but they must notify the labor office at the 
provincial level or another competent authority. 
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With regard to jobs requiring high technical or managerial sk-ls 
which the Vietnamese side cannot yet fill the busines;, 
organization or individual is authorized to employ a foreigner for 
a certain period of time but it must have a planned trein rg 
program so that a Vietnamese may soon fulfill the cb 
requirement and replace the foreigner. 


2. The minimum wage of a Vietnamese employed as defined 
in Article 131 of this Code shall be set and published ty ite 
Government after consulting the Vietnam General Confedecaticn 
of Labor and the representative of the employers. 


3. Work time, break time, labor safety, labor sanitation, social 
insurance, settlement of labor disputes in the businesses, 
organizations and in other circumstances defined in Article 31 
of this Code shall be determined as established by ite 
Vietnamese Government. 


Article 133. 


l. Foreigners working on a permanent basis for a Vietnamese 
business, organization or individual or for a business wich 


foreign investment in Vietnam must have a Labor Permit :ssaed 
by the Vietnamese Ministry of Labor, War Invalids and Sozial 
Welfare. 


2. <A foreigner working in Vietnam is entitled to benefi s ard 
must fulfill obligations as prescribed by Vietnamese law exceot 
where otherwise provided for in international conventions which 
the Socialist Republic of Vietnam has signed or acceded to. 


Article 134. 


1. The employee, who is a Vietnamese citizen allowed tc go 
to work in a foreign country under a labor contract and who 
comes under the management of a foreign organization 2* 
individual, shall have to obey the prescriptions of the lebor 
legislation of that country. If he/she works under an agreement 
on labor cooperation, signed between the Vietmmese 
government and the government of that country, he/she must 
abide by the prescriptions of the labor legislation of that country 


and the said agreement. 


2. With regard to the employee who is a Vietnamese -itzzn 
allowed to go to work in a foreign country, under a construccion 
contract signed by a Vietnamese business, and who comes uncer 
the management of, and is paid, by this business, the pro"is ons 
of this Code shall apply unless otherwise provided for ir an 
international convention which the Socialist Republic of 
Vietnam has signed or acceded to. 


Article 135. 


1. An employee who goes to work in a foreign cowry is 
entitled to be apprised of his/her rights, interests and 
obligations, to be guaranteed consular and juridical proteccioi by 
a competent overseas Vietnamese office, to be able to repatiate 
his/her income in foreign currencies and his/her persomal 
property to the country, to be entitled to the social insurarce 


benefits and other policies and regimes according to the laws of 
Vietnam and that foreign country. 


2. The employee who goes to work in a foreign country has 
the duty to contribute part of his/her salary to the social 
insurance fund. 


Section VL Some Other Types of Labor 


eee 
Article 137. 


l. The employee may agree with the employer to perform 
work to be done regularly at home while enjoying all the 
benefits of an employee actually working at the business. 


2. An individual receiving work to do at home by sub-contract 
does not come under the jurisdiction of this Code. 


Article 138. At businesses employing fewer than 10 
employees, the employer must still assure the basic interests of 
the employee, as prescribed in this Code, but is entitled to a 
number of reductions or exemptions from certain requisite 
standards and procedures prescribed by the Government. 


Article 139. 


1. A person who is hired to do housework can make either a 
verbal or written labor contract. But if he/she is hired to be a 
caretaker, the labor contract must be in writing. 


2. The employer must respect the honor and dignity of the 
houseworker and has the responsibility to look after him/her if 
he/she falls sick or meets with accident. 


3. The salary, work time, break time and the allowances of the 
houseworker are agreed upon by the two parties during the 
making of the labor contract. The employer shall bear the 
travel expenses of the houseworker on his/her return to his/her 
place of permanent residence upon the end of his/her 
employment. However, if the houseworker unilaterally decides 
to cancel his/her employment before the expiration of the labor 
contract. 


Chapter XIL Social Insurance 
Article 140. 


1l. The State shall enact policies of social insurance to expand 
and raise gradually the material well-being of the employee and 
his/her family, thus contributing to the stabilization of their life 
in times of sickness, pregnancy, retirement, death, labor 
accident, occupational disease, loss of employment or other 
misfortunes and difficulties. 


2. Various forms of obligatory or voluntary social msurance 
shall be provided to each type of employee and business, to 
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assure that the employees have access to appropriate forms of 
social insurance. 


Article 141. 


l. Obligatory forms of social insurance shall apply to 
businesses employing more than 10 employees. At these 
businesses, the employer as well as the employee must pay the 
social insurance premiums, as defined at Article 149 of this 
Code, and the employee is beneficiary of social insurance 
allowances in the event of sickness, labor accident, occupational 
disease, pregnancy, retirement or death. 


2. With regard to the employee working in a business 
employing fewer than 10 employees, performing jobs lasting 
less than three months, or jobs of a seasonal or temporary 
character, the employee's social insurance allowances shall be 
included in his/her salary paid by the employer, so that he/she 
can join a social insurance scheme of his/her choice or look after 
his/her own insurance. 


Article 142. 


l. Inthe event of sickness, the employee is entitled to medical 
examinations and treatment at medical facilities, according to 
the provisions of the medical insurance. 


2. The employee who becomes sick, and is allowed by the 
doctor to be treated at home or at the hospital, shall receive a 
sickness allowance paid by the social insurance fund. 


The level of this sickness allowance depends on the type and 
condition of work, the social insurance premiums the employee 
has paid and the time length of his/her buying them. This level 
is set by the Government. 
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Article 144. 


l. If durmg her maternity leave, as defined at Article 114 of 
this Code, if the female employee has paid her social insurance 
premium, she shall receive a social insurance benefit equal to 
10096 of her salary, plus an allowance equal to one month salary 
if she gives birth to her first or second child. 


2. The other regimes concerning female employees shall apply 
as defined at Article 117 of this Code. 


Article 145. 


l. The employee shall benefit from a monthly pension if 
he/she meets the following conditions of age and social 


insurance premium: 


a. The employee is 60 years of age for men and 55 years of 
ape for women. The pensionable age of the employees who 
work on heavy or noxious jobs or in highlands, border regions, 
off-shore islands and some special cases shall be defined by the 
Government. 
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b. The employee has paid his/her social insurance premium 
for at least 20 years. 


2. The employee who does not meet all the conditions stated 
above shall also receive a monthly pension at a lower rate if 
he/she fills one of the following conditions: 


a. He/she has reached the age stipulated at Point (a), Item I, 
of this Article and has paid his/her social insurance premiums 
for at least 15 years. 


b. The employee has paid his/her social insurance premiums 
for at least 20 years and is at least 50 years of age for men and 
45 years of age for women and who has lost at least 61% of 
c. The employee performs especially heavy or noxious jobs as 
prescribed by the Government and has paid his/her social 
msurance premiums for at least 20 years and has lost at least 
61% of his/her working capacity. 


3. An employee who cannot meet the conditions for 
entitlement to the monthly pension as defined in Items 1 and 2 
of this Article shall receive a package allowance. 


4. The level of monthly pension and package allowance, 
defined m Items 1, 2 and 3 of this Article, depends on the levels 
of the premium and the number of years it has been paid, which 
are prescribed by the Government. 


**»5 


Article 149. 


l. The social insurance fund is funded by the following 
Sources: 


a. contribution by the employer representing 15% of the total 
wage fund; 


b. Contribution by the employee representing 5% of his/her 
Wage, 


c. Contributions and allowances by the State to ensure the 
implementation of the social insurance policy for the employee; 
and 


d. Other sources. 


2. The social insurance fund is placed under unified 
management, according to the financial regulations of the State 
and the system of independent accounting, and is protected by 
the State. The fund is authorized to take measures to preserve 
its value and increase its growth, according to the prescriptions 
of the Government. 


Article 150. The Government shall issue the Statute on Social 
Insurance, establish a system of social insurance and promulgate 
the Rules on Organization and Operation of the Social Insurance 


866 Appendix — 630 - Yemen 


Fund with the participation of the Vietnam  Genezal 
Confederation of Labor. 


Article 151. 


l. The employee taking part in the social insurance scheme 
Shall receive full social insurance benefits in an expeditious and 
timely manner. 


2. Any dispute arising between the employee and the 
employer concerning social insurance shall be settled accordirg 
to the provisions of Chapter XIV of this Code. If a dispure 
involves the social insurance agency, it shall be settled 
according to the Rules on Organization and Operation of Ire 
Social Insurance Fund. 


Article 152. The State encourages employees, trade unicn3, 
employers and other social organizations to establish social 
mutual assistance funds. 


**9 


Chapter XV. State Management of Labor 
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Article 184. 


l. The sending of Vietnamese citizens to work in a forega 
country must be done only with the requisite permit from the 
Ministry of Labor, War Invalids and Social Welfare and otber 
competent State authorities, as prescribed by law. 


It is strictly forbidden to send people to work abroad im 
contravention of law. 


2. The Ministry of Labor, War Invalids and Social Welfere 
shall issue labor permits to foreigners who enter into Vietnam to 
work for Vietnamese businesses, organizations and individuais, 
or for businesses with foreign investment capital in Vietnam, 23 
provided in Article 133 of this Code, at the request oc 
businesses, organizations or individuals who have the need to 
use labor. 


Chapter XVL State Inspection on Labor, Sanctions agair-s* 
Violations of Labor Legislation 


as 


Section IL. Handling Violations of Labor Legislation 


Article 192. Any person who violates the provisions of this 
Code shall, depending on the extent of his/her violation, >e 
subjected to one of these sanctions: reprimand, fine, suspensicn. 
withdrawal of license, forcible compensation, closing 37 
business or investigation for penal liability, as stipulated by law. 


Article 193. Any person who engages in an act of obstructicn. 
bribery or retaliation toward a person authorized under this 


Code during the execution of public service shall, depending on 
the extent of his/her offense, be subjected to discipline, 
administrative sanction or to be investigated for penal liability, 
as prescribed by law. 


Article 194. Business owners shall take civil responsibility for 
the decision of the competent State authority to apply sanctions 
against directors, managers or lawful representatives of a 
business for violations of the labor legislation that occurs in the 
process of managing the labor force, as prescribed by law. The 
responsibility of these persons to compensate the business shall 
be determined in accordance with the statute and rules of the 
business and/or with the responsibility contract between the 
signatories, or with the provisions of law. 


Article 195. The Government shall establish administrative 
sanctions against violations of the labor legislation. 


$ $+ 


YEMEN. Presidential Legislative Order of 9 March 1995 to 
promulgate the Labour Code. (NATLEX database.) 


Chapter L General Provisions 


+e t 


Articie 3 


1. The provisions of this Code shall apply to all employers 
and workers except those covered by a special provision of this 
Code, 


2. The provisions of this Code shall not apply to the following 
categories: 
(a) employees of the state administration and public sector; 


(b) officers of the judiciary and the diplomatic and consular 
corps, 


(c) staff of military and security establishments; 
(d) foreigners seconded to work with the State; 


(e) foreigners working in the Republic under an international 
Convention to which the Republic is a party, this 
exemption being subject to the limits set by the Convention 
in question; 

(f) foreigners holding diplomatic or special passports who have 
obtained a visa and who work in the Republic subject to the 
conditions of such political visas as may be issued to them; 


(g) casual workers, 


(h) persons related to and working with the employer who are 
effectively his dependents regardless of their degree of 
kinship ip; 


(i) household servants and workers of equivalent status; 

(j) ga a aca aa 

(i) persons employed im agricultural corporations, 
establishments or associations or in enterprises which 
process or market their own products, 


(ii) persons who, on a permanent basis, operafe or repair 
mechanical equipment required for agriculture or 
permanent irrigation works; 


(ii) persons working in livestock husbandry. 


EE 
Article 5 


Work is a natural right of every citizen and a duty for everyone 
who is capable of working, on the basis of equal conditions, 
opportunities, guarantees and rights without discrimination on 
grounds of sex, age, race, colour, beliefs or language. The State 
shall, as far as possible, regulate the right to access to work 
through development planning of the national economy. 


te 


Chapter IL Rules on Employment 


+ p+ 


Article 15 


Employers shall, according to their resources and available 
opportunities, employ disabled persons nominated by the 
Ministry or its branch offices up to a proportion of 5 per cent of 
their total workforce in jobs and professions suited to their 
capabilities and potential so as to ensure that they enjoy all the 
rights provided for in this code. 


*»* 


Article 17 


The Minister shall make an order specifying the regulations 
governing the employment of young persons, the circumstances, 
conditions and situations m which they may be employed and 
the jobs, occupations and industries in which they are to be 
employed. 


“oe @ 


Appendix — 630 - Yemen 867 


Article 19 


I. It shall be forbidden for a non-Yemeni to work unless he 
has an official work permit issued by the Ministry or by one of 
its offices. It shall be forbidden for an employer to employ non- 
Yemenis unless they have obtained such permits. 


2. The provisions of this article shall apply to non-Yemenis 
working in sectors not covered by the provisions of this Code. 


Article 20 


The employment of non-Yemenis shall be subject to the 


1, obtention of residence and work permits, 


2. possession of the occupational qualifications required for 
the job and full medical fitness; 


3. work in the job for which the permit was issued; 


4. obtention of the appropriate permit in the case of 
ias ie ial its 
5. employment in a craft or occupation for which no qualified 
Yemeni is available. 


Article 21 


The number of non-Yemeni workers working for an employer 
shall not exceed 10 per cent of his total Yemeni workforce. The 
Minister may increase or reduce that proportion if necessary, in 
accordance with such guidelines as may be decided by the 
Council of Ministers. 


Article 22 


1. Any employer who wishes to engage foreigners shall 
submit an application for permission to bring them into the 
country in the form to be specified by the Ministry, provided that 
such application shall include the following information: 


(a) the name of the employer, his nationality, occupation and 
main place of work; 


(b) the name and surname of the worker whose immigration is 
requested, his nationality, religion, date of birth, original 
place of residence and family status; 


(c) the nature of the work to be performed by the worker and 
the nature of his previous work, 
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(d) the period for which the worker is expected to b: 
employed, 


(e) whether the worker has previously entered the republic and 
the reason for and date of such entry, and the date o? exit 
and reasons for leaving; 


(f) the total number of foreign workers employed b7 He 
employer, the number of such workers engaged in the same 
work as that to be performed by the worker concerned end 
the number of Yemeni workers working for the emplover, 


(g) such other information as may be required by the Ministry 
or its competent office. 


2. An application under the previous paragraph of this articie 
shall be submitted together with: 


(a) a certificate from the Ministry or its competent office 
establishing that there are no Yemeni nationals availeble -o 
perform the work to be done by the foreigner, 


(b) a certificate establishing the technical qualificatiors ard 
experience of the worker whose employment is regresed, 
together with a certified Arabic translation thereof if the 
certificate is in a foreign language; 


(c) a copy of the prospective contract of employment to >e 
concluded with the worker, specifying in sufficient detail 
the amount of his remuneration and of any allowances and 
benefits in cash or kind; 


(d) a description of the projects and work being carried wur 3y 
the employer at the time of the application, supportec ny 
the necessary documentary evidence; 


(e) such documents or information as the Ministry or its 
competent office may request. 


Article 23 


1. Employers shall submit to the Ministry or its competent 
offices an application for the renewal of the work permit o^ a 
non-Yemeni worker at least one month before its date of expiry. 


2. The Ministry or its office shall complete the ren=wal 
procedures provided for in paragraph 1 at the latest within two 
weeks of the date of expiry of the permit in accordance with the 
Code. 


Article 24 


1. Upon registration, a non-Yemeni worker shall, agn-ust 
payment of a fee, receive a work permit indicating al. the 
necessary information concerning his particulars, work ard >kace 
of residence in tho Republic. 


2. A non-Yemeni worker shall not be required to pay the fee 
fot his work permit in cases covered by a reciprocal 
arrangement. 


3. The Council of Ministers shall make an order specifying 
the fees for the issuance and renewal of work permits for non- 
Yemeni workers, the issuance of a replacement for a lost permit 
or a copy of a permit and the cost of the applications to be filled 
out for these purposes. 


Article 25 

Any employer employing a non-Yemeni worker shall: 

l. within two weeks of the date of commencement of work, 
record in a special register the worker's name and all the 
information given in his work permit; 

2. appoint a Yemeni counterpart to the non-Yemeni worker, 
where such local counterpart is available with adequate 
qualifications and skills, for the entire duration of the non- 
Yemeni's employment, provided that a period of training is 
obligatory for both the non-Yemeni worker and his counterpart; 


3. notify the Ministry immediately of any charges in the non- 
Yemeni worker's status. 


Article 26 

1. The employment of a non-Yemeni shall be prohibited 

where: 

(a) he previously worked in Yemen and was dismissed for 
misconduct for having been sentenced by a court; 


(b) he left the service of his employer or of an administrative 
body or one of its establishments; 


(c) he entered the Republic for reasons other than work; 


(d) the Ministry ascertains the possibility of nominating a 
worker to the advertised vacancy. 


Chapter IL Contracts of Employment 


tes 


Part IL Termination of contract of employment 
ze @ 
Article 37 


It shall be forbidden for an employer to terminate a contract of 
employment in the following cases: 
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1. during any of the worker’s leave provided for in this Code 
and regulations made thereunder, 


2. during the investigation of a dispute between the employer 
and the worker, provided that such investigation shall not 
exceed four months, unless the worker commits another 
violation whict "res his dismissal 


3. during the worker's detention by the competent authorities 
in connection with his work, pending a final decision in the 
matter. 


$s 


Chapter IV. Regulation of the Employment of Women and 
Young Persons 


Part L Regulation of women's employment 
Article 42 


Women shall be equal with men in relation to all conditions of 
employment and employment rights, duties and relationships, 
without any discrimination. Women shall also be equal with 
men in employment, promotion, wages, training and 
rehabilitation and social msurance. The requirements of job or 
occupational specifications shall not be considered as 
discrimination. 


Article 43 


l. Women's working time shall be five hours a day as from 
their sixth month of pregnancy and, if breast-feeding, until the 
end of the sixth month after childbirth. Such working time may 
be further reduced for health reasons on the basis of a certified 
medical report. 

2. The working time of women breast-feeding their children 
shall be reckoned from the day following the end of maternity 
leave to the end of the sixth month after the birth of the child. 


Article 44 


It shall be forbidden to assign a woman to overtime work as 
from the sixth month of her pregnancy and during the first six 
months following her return to work after maternity leave. 


Article 45 


l. A pregnant worker shall have the right to maternity leave 
with full pay for 60 days. 


2. A pregnant women shall not, under any circumstances, be 
employed during her maternity leave. 


3. A pregnant worker shall be granted a further 20 days' 
leave, in addition to the days mentioned in paragraph 1, in the 
following cases: 


Appendix — 630 - Yemen 869 


(a) if her labour was difficult as established by a medical 
report, 


(b) ifshe gives birth to twins. 
Article 46 


l. It shall be prohibited to employ women in industries and 
occupations which are hazardous, arduous or harmful to their 
health or social standing. The occupations prohibited under this 
paragraph shall be specified by order of the Minister. 


2. It shall be forbidden to employ women at night, except 
during the month of Ramadhan and in the jobs which shall be 
specified by order of the Minister. 


Article 47 


An employer who employs women shall post in a visible place at 
the workplace the regulations governing the employment of 
women. 


Part IL Regulation of the employment of young persons 
Article 48 


1. It shall be forbidden to employ a young person for more 
than seven hours per day or 42 hours per week. Weekly hours of 
work shall be distributed over six working days followed by one 
day of rest with full pay. 


2. Daily hours of work shall be broken by a period of rest of 
not less than one hour. A young person shall not work 
continuously for more than four hours. 


3. It shall be forbidden to make a young person work overtime 
or at night except in those jobs to be specified by order of the 


4. The hours a young person spends in training during his 
daily hours of work shall be considered as official working time. 


5. It shall be prohibited to make a young person work during 
his weekly periods of rest, official holidays and other leave. 


Article 49 


l. It shall be forbidden to employ a young person without his 
guardian's approval and without notifying the competent office 
of the Ministry accordingly. 


2. It shall be forbidden to employ a young person in a remote 
place isolated from inhabited areas. 


3. Employers shall provide young persons with a healthy and 
safe working environment in accordance with the conditions and 
circumstances specified by the Minister. 
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4. It shall be prohibited to employ young persons in ardueus 
work, harmful industries or jobs which are socially dameging. 


Such jobs and industries shall be specified by order cf te 


Article 50 


1. A young person shall be entitled to 30 days of annual lez ve 
for each year of effective service to be calculated on the basis cf 
two-and-a-half days per month of effective service. 


2. Employers shall grant young persons their full annual lez ve 
on time. 


3. It shall be forbidden for a young person or his guard-ar tp 
waive his annual leave entitlement or any part thereof, ever in 
consideration of compensation. 


Article 51 


Employers employing young persons shall: 


(a) keep a record of young persons and their socia end 
occupational status indicating their names, age, name af 
guardian, date of entry into service, place of residence end 
any other information prescribed by the Ministry, 


(b) have them undergo a preliminary medical examination ard 
regular examinations whenever necessary to ensure: their 
medical fitness and keep a medical record for each -yourg 
person containing all the information related to their 
medical history, 


(c) post in a visible place the regulations governing ike 
employment of young persons. 


Article 52 


Employers shall pay young persons fair wages in consideralicn 
of their work in occupations equivalent to those of adalis 
provided that such wages shall, in any event, be not less taen 
two-thirds of the minimum wage for the occupation concerned. 
They shall pay the wage to the young person himself. “he 
council of ministers may, acting on a submission by the M-nist?r 
and a recommendation from the Labour Council, make an osdzr 
specifying minimum wages for certain occupations and job- n 
which young persons are employed. l 


Article 53 


The provisions of this Part shall not apply to young pzrsoas 
working with their family under the supervision of the hzas of 
the family, provided that their work is performed in switcHie 
health and social conditions. 


Chapter V. Wages and Allowances 


Part L Wages 


Article 67 


l. Women shall be entitled to wages equal to those of men if 
they perform the same work under the same conditions and 


specificatians. 


2. Employers shall pay equal wages to Yemenis and non- 
Yemenis if their working conditions, qualifications, experience 
and competence are equal. 
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Part IL Regulation of leave 


Article 87 


A working woman shall be entitled to leave with pay for 40 days 
if her husband dies. Such leave shall be counted as from the 
date of death. She may also be granted leave without pay for not 
more than 90 days to complete the period of “Idda” (a period of 
time during which a Moslem woman should be in mourning 
after the death of her husband). 


* *£* 


Chapter XIV. Penalties 
Article 153 


The penalties provided for in the provisions of this chapter shall 
apo without prequeeto-any- strurser penalty provided: rom 
another law. 


Article 154 


Any person who violates a provision of Chapters II, IV, V, VIII, 
IX and XI of this code shall be punished with a fine of not less 
than 1,000 (one thousand) riyals and not more than 20,000 
(twenty thousand) riyals. 


Article 155 


Any employer who violates a provision of chapters III, IX and X 
of this Code shall be punishable with a fine of not less than 500 
(five hundred) riyals and not more than 1,000 (one thousand) 
riyals, to be multiplied by the number of workers in respect of 
whom the violation was committed. 


* o» n» 


UNITED NATIONS. GENERAL ASSEMBLY. Resolution 
No. 49/162. Integration of Older Women in Development, 23 
December 1994. (Readex United Nations Index, Document No. 
A/RES/49/162.) 


The General Assembly, 


Recalling its resolutian 44/76 of 8 December 1989, in which it 
pointed out that age segregation, in addition to sex stereotyping, 
makes the social and economic problems of elderly women even 
more acute, and that they are often viewed only as beneficiaries 
and notas contributors to development, 


Recalling also its resolution 40/30 of 29 November 1985, in 
which it emphasized that the elderly must be considered an 
important and necessary element in the development process at 
all levels within a given society, 


Recalling further Commission on the Status of Women 
resolution 36/4 of 20 March 1992,' in which the Commission 
emphasized the need to adopt an approach for the advancement 
of women that takes into account all stages of life, so as to 
identify measures that respond to women's needs, 


Calling attention to the urgent need to develop and improve the 
publication of statistics by sex and by age, and to identify and 
evaluate the different forms of activities of older women which 
are not normally recognized as having an economic value, in 
particular in the informal sectors, 


Taking into consideration the proceedings of the International 
Symposium on Population Structure and Development, held at 
Tokyo from 10 to 12 September 1987, which called attention to 
the fact that the United Nations had estimated that there were 
208 million women aged 60 and above in 1985, of which about 
half lived in the developed and half in the developing world, and 
that by the year 2025 this number had been projected to increase 
to 604 million elderly women for the world as a whole, of which 
nearly 70 per cent would be living in the developing countries,” 


l. Takes note with appreciation of the joint publication by the 
International Research and Trammg Institute for the 
Advancement of Women and the Statistics Division of the 
Secretariat of The Situation of Elderly Women: Available 
Division to contmue their pioneering work in this field; 


2. Requests the Committee on the Elimination of 
Discrimination against Women to pay particular attention to 
discrimination on grounds of age when evaluating national 
reports on the implementation of the Convention on the 
Elimination of All Forms of Discrimination against Women; 


! See Official Records of the Economic and Social Council, 
1992, Supplement No. 4 (F/1992/24), chap. I, sect. C. 


? See ST/ESA/SER.R/85. 


? INSTRAW/SER.B/A4. 
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Resolution“ 


3. Invites the competent organs of the United Nations to adopt 


an approach that, in all their strategies and programmes for the 
advancement of women, takes into account all stages of life, 


4. Invites the international development agencies and 
organizations, including the United Nations Development Fund 
for Women and the United Nations Development Programme, to 
take account of the potential of elderly women as a human 
resource for development and to include older women in their 
development strategies and programmes, and encourages 
Governments to ensure the inclusion of women, regardless of 
age, in development projects covered by national and 


5. Invites the Preparatory Committee for the World Summit 
for Social Development to ensure that older women's concerns 
and contributions to development are considered under the three 
main agenda items of the Summit: "Elimination of poverty", 
"Social integration" and "Employment"; 


6. Urges the Commission on the Status of Women, as the 
preparatory body for the Fourth World Conference on Women: 
Action for Equality, Development and Peace, to ensure that 
older women's concerns and contributions to development are 
recognized and incorporated into the strategies, programmes and 
policies of the Platform for Action which deal with equality, 
development and peace; 


7. Requests the Secretary-General to report to the General 
Assembly at its fiftieth session on the implementation of the 
present resolution under the item entitled "Advancement of 
women". 


INDIA. MAHARASHTRA. The Hindu Succession (Maha- 
rashtra Amendment) Act, 1994, 25 Novem-ber 1994. (Maha- 
rashtra Government Gazette, Extraordinary, Part IV, 6 Decem- 
ber 1994, as reproduced in The Current Indian Statutes, Part 6, 
1995, pp. 12-15.) 


2. Insertion of Chapter II-A in Act 33 of 1956. After 
section 29 of the Hindu Succession Act, 1956, (30 of 1956), in 
its application to the State of Maharashtra (hereinafter referred 
to as “the principal Act") the following Chapter shall be 
inserted, namely: 

"Chapter IL A Succession by Survivorship 

29-A. Equal rights to daughter in coparcenary property. 
Notwithstanding anything contained in section 6 of this Act, 


(1) in a Joint Hindu Family governed by the Mitakshara Law, 
the daughter of a coparcener shall by birth become a coparcener 


: 34/180, annex. 
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in her own right in the same manner as 4 son and have the same 
rights in the coparcenary property as she would have if sh» Lai 
been a son, inclusive of the right to claim by survivorship, end 
shall be subject to the same liabilities and disabilities in respect 
thereto as the son; 


(ii) at a partition in a Joint Hindu Family referred to in clase 
(i), the coparcenary property shall be so divided as to allct ba 
daughter the same share as is allotable to a son; 


Provided that the share which a pre-deceased son or £ pre- 
deceased daughter would have got at the partition if he or ste 
had been alive at the time, of partition shall be allotted <o Ite 
surviving child of such pre-deceased son or of such pre-deceased 
daughter; 


Provided further that the share allotable to the pre-deceased 
child of a pre-deceased son or a pre-deceased daughter, i^ sach 
child had been alive at the time of-the partition, shall be allotted 
to the child of such pre-deceased child of the pre-deceased son 
or of the pre-deceased daughter, as the case may be; 


(iii) any property to which a female Hindu becomes entitec by 
virtue of the provisions of clause (i) shall be held by her w-th-the 
incidents of coparcenary ownership and shall be regarced, 
notwithstanding anything contained in this Act or any other iaw 
for the time being in force, as property capable of being dizpesed 
of by her by will or other testament disposition; 


(iv) nothing in this Chapter shall apply to a daughter rrar ied 
before the date of the commencement of the Hindu Succeszion 
(Maharashtra Amendment) Act, 1994 (Mah. XL of 1994); 


(v) nothing in clause (ii) shall apply to a partition which Ims 
been effected before the date of the commencement of the Hindu 
Succession (Maharashtra Amendment) Act, 1994. 


29-B. Interest to devolve by survivorship on death. 


When a female Hindu dies after the date of the commencement 
of the Hindu Succession (Maharashtra Amendment) Act, P994 
(Mah. XL of 1994), having, at the time of her death, an interest 
in a Mitakshara coparcenary property, virtue of the provisior s. of 
section 29-A, her interest in the property shall devoive by 
survivorship upon the surviving members of the coparcerer and 
not in accordance with this Act 


Provided that if the deceased had left any child or child o? a pze- 
deceased child, the interest of the deceased m the Mitzksaara 
coparcenary property shall devolve by testamentary or intestate 
succession, as the case may be under this Act and no: by 
survivorship. 

Explanation L For the purposes of this section, the interest of 
a female Hindu Mitakshara coparcener shall be deemed t be 
the share in the property that would have been allotted to he- -f a 
partition of the property had taken place immediately before 3er 
death, irrespective of whether she is entitled to claim partition 
or not. 


Explanatiom IL. Nothing contained in the provision to this 
section shall be construed as enabling a person who, before the 
death of the deceased had separated himself or herself from the 
coparcenary or any of his heirs’ claim at intestacy a share in the 
interest referred to therein. 


29-C. Preferential right to acquire property in certain 
cases. Where, after the date of the commencement of the 
Hindu Succession (Maharashtra Amendment) Act, 1994 (Mah. 
XL of 1994), an interest in any immovable property of an 
intestate or in any business carried on by him or her, whether 
solely or in conjunction with others, devolves under section 29- 
A and section 29-B upon two or more heirs, and any one of such 
heirs proposes to transfer his or her mterest in the property or 
busmess, the other heirs shall have a preferential right to 
acquire the interest proposed to be transferred. 


(2) The consideration for which any interest m the property of 
the deceased may be transferred under this section shall, in the 
absence of an agreement between the parties, be determined by - 
the Court on an application being made to in this behalf, and if 
any person proposing to acquire the imterest is not willing to 
acquire it for the consideration so determined, such person shall 
be liable to pay all costs of, or incidental to, the applicatian. 


(3) If there are two or more heirs proposing to acquire any 
interest under this section, then, the heir who offers the highest 
consideration for the transfer shall be preferred. 


Explanation. In this section "Court" means the court within 
the limit of whose jurisdiction the immovable property is 
situated or the business is carried on, and includes any other 
court which the State Government may, by notification in the 
Official Gazette, specify in this behalf. 


3. Certain partitions to be null and void. 


Notwithstanding anything contained in the principal Act or in 
any other law for the time being in force, where, on or after the 
22nd June 1994 and before the date of the publication of this 
Act in the Official Gazette, any partition in respect of 
coparcenary property of a Jomt Hindu Family has been effected 
and such partition is not in accordance with the provisions of the 
principal Act, as amended by this Act, such partition shall be 
deemed to be, and to have always been, null and void. 


ee 


SWEDEN. Aliens Act 1994, 26 May 1994. (Svensk 


Jfürfattningssamling, No. 515, 1994, as summarized in European 


Current Law, September 1994, Item No. 179, pp. 144-145.) 


Section 1(1) defines the scope of the Act as being all issues 
concerning right of entry, residence and work permits for aliens 
not covered by the rules on the EES. Section 1 emphasises the 
basic principle that the liberty of an alien may only be fettered to 
the extent necessary to serve the ends of this Act. Further it is 


provided that in general aliens must hold a passport and a visa 
on entry into and during stay in Sweden. A statutory exception 
herefrom and most other rules of the Act applies in respect of 
nationals of Denmark, Finland, Iceland and Norway (s. 1(2-3)). 
In order to stay in Sweden for more than three months an alien 
must hold a residence permit. Aliens may not work in Sweden 
without a work permit (s. 1(4-5)) Section 2(1) provides that 
visas are issued for entry and stay in Sweden of no more than 
three months. Residence permits are issued to persons with 
close family ties with persons residing in Sweden. Further 
residence permits are issued to persons on humanitarian grounds 
or to persons who, owing to job contracts or otherwise, can 
provide for themselves, cf. s. 2(2-4). Section 2(5) sets out that 
only asylum seekers and persons applying for family 
(rejunification may lodge an application in Sweden. The 
administrative immigration authority (Statens Invandraverk) 
may revoke a residence permit if issued on false grounds, or if 
the basis has altered within a two year period from the initial 
granting of the residence permit. Furthermore a residence 
permit will be revoked if domicile in Sweden is abandoned 
(s.2(7-13)). Section 3(1-4) provides that asylum is granted to de 
jure and de facto refugees as well as to persons deserting from 
combat. Asylum status in Sweden terminates when the person 
in question voluntarily takes up residence in the homeland or 
another country or otherwise avails him/herself of the protection 
of another state (8.3(5)). According to s.4(1-2) a person may be 
refused admission into Sweden mainly on grounds of inadequate 
travel documents, or insufficient means to provide for the stay in 
Sweden. Section 4(3-6) contains rules on refusal of 
admission and expulsion. Section 4(7-9) concerns expulsion in 
conjunction with a conviction for felony crimes. An alien's 
attachment to Sweden in terms of the length of stay, relatives or 
other factors may prevent the administration or judiciary from 
ordering expulsion just as the case may be if the safety and 
integrity of the person in question may be seriously jeopardised 
in his/her homeland (s.4(10-12)). Section 4(13) provides that 
the police may ensure that an alien remains in a certain specified 
region of Sweden. Section 4(14-15) states that a refusal of 
admission or an expulsion may be followed by an entry 
prohibition valid for a certain period of time. Section 5 contains 
rules on investigatory powers of the immigration authorities in 
respect of control of persons entering Sweden and persons 
applying for residence permits and asylum. These powers 
include the confiscation of personal documents and taking of 
fingerprints. Section 6 sets out detailed rules on monitoring and 
incarceration of aliens, if necessary, m order to determine the 
true identity of the said person, to examine the person's right of 
residence or asylum in Sweden or to make arrangements for the 
execution of an expulsion. A person may appeal to the 
immigration authority regarding decisions of the police. 


Decisions of the immigration authority may be appealed to the | 


Aliens Board (Utlanningsnamnden), cf. 3.7. Decisions 
concerning incarceration shall be referred to the local 
administrative Court (Kanunarratt) Under s.7(11) the 
immigration authority has a limited access to refer a matter to 
the Government for decision. Section 8 regulates issues of 
execution of expulsions. The appellate authority may order a 
stay of execution. The rules of s.4(10-12) shall be reconsidered 
prior to the execution of an expulsion. An expulsion may be 
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executed again if the person re-enters Sweden without explicit 
permission during the period of entry prohibition, cf. s.8(16). 
The travel costs related to a refusal of admission or expulsion 
shall be covered by the alien or in special cases by the carrier 
(s.9) Section 10 contains penal provisions for breach of the 
rules of this Act Sections 11-12 contain miscellaneous 
provisions on proper administration, interpreters, and powers to 
enact more detailed rules in special cases, among other things. 
This Act entered into force on July 1, 1994. 


SWITZERLAND. Federal Law of 18 March 1994 on measures 
of constraint with respect to law relating to foreigners. (Recueil 
officiel des lois fédérales, No. 3, 24 January 1995, pp. 146-152, 
as summarized in European Current Law, August 1995, Item 
No. 131, pp. 127-128.) 


The 1931 Federal Act on the Establishment of Foreigners is 
amended as follows: s. 13(a) sets out the conditions under 
which the Cantonal authorities may issue a detention order for a 
maximum period of three months, against a foreign person who 
does not hold a residence permit, while expulsion proceedings 
are underway. Section 13(b) sets out the detention measures to 
which the Cantonal authorities may have to resort where an 
expulsion order has been given. Section 13(c) describes the 
means of appeal and the legal safeguards upon which the 
detainee may rely. Section 13(d) provides that the Cantons shall 
ensure that a person designated by the detainee may correspond 
and communicate with such persons, under adequate conditions. 
Persons detained in view of an expulsion order shall not, as far 
as possible be housed together with persons awaiting criminal 
prosecution or executing a criminal sentence. Section 13(e) 
provides that the Cantonal authorities may order a foreign 
person who does not hold a residence permit and who 
constitutes a threat to public order, to remain confined within a 
certain area. Such a measure shall be subject to appeal. Section 
14 describes the situations in which the Cantonal authorities 
may expel a foreign person towards a State of the authorities’ 
choice. Where it is impossible to execute an expulsion order or 
an order to turn a person away at the border, such person may be 
temporarily admitted to Switzerland (s. 14[a]). Such temporary 
measures shall be lifted when the person in question can legally 
enter a third country, or return to his State of origin or country of 
previous residence, and when the person can be reasonably 
required to do so (s. 14[b]). Section 14(d) is hereby abrogated. 
Section 14(e) provides that the Federal authorities can 
contribute financially to the establishment and day-to-day costs 
of Cantonal detention centres. Section 15(4) states that the 
Federal authorities shall authorise admission orders, 
where such a task does not fall to the Cantons by virtue of this 
Act, Section 23(a) states that any person who fails to comply 
with measures ordered under s. 13(e) may be sentenced to 
imprisonment, in cases where it is impossible to execute an 
expulsion order. The 1979 Asylum Act is amended as follows: 
under s. 12(b) whoever shall request asylum shall be obliged to 
collaborate in the establishment of the facts, and in particular 
must deliver all travel documents and identity papers on arrival 
at the registration centre. A search may be carried out, by a 
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person of the same sex. Section 17(aX1) states that an 
expulsion order must include the date and hour by which such 
order must be executed, and where necessary, the States tcwerds 
which the appellant may not be sent. Immediate execution 5f 
decisions taken under s. 16(1)-(2) may be ordered (s. 17[a][2 ). 
Section 18 provides that where it is not possible or where -t is 
illegal to execute the expulsion order, the Federal office mall 
regulate temporary conditions of residence (s. 18[1]). Where the 
expulsion order is immediately executory, the foreigner may 
uu AL | ee d d 
reintroduced. The Cantons shall adopt the measures necessary 
for the implementation of the present Act. This Act entered nto 
force on February 1, 1995. 


SWITZERLAND. Amendment of 25 October 1995 liming 
the number of foreigners. (Recueil officiel des lois féd*rcles, 
No. 45, 21 November 1995, pp. 4869-4873, as summarized in 
European Current Law, March 1996, Item No. 116, pp. 81-82.) 


The 1986 Decree on the Limitation of Foreigners is modi:ied as 
follows: s. 4(2) and (3) now provide that the Decree shall rot 
apply to family members of persons designated in para. (Ika) 
and (b), during the term of the latter's functions, where zuch 
persons have obtained an administrative authorisation front the 
Federal Department of Foreign Affairs (pièce de légitimatzoa). 
admitted before the age of 21 who have a gainful occupcetion 
requiring an authorisation, unmarried children under the age of 
25 whe do not have a gainful ion and unmarried càilisen 
under the age of 21 who reside with the holder of the 
authorisation. Section 5bis provides that para. (3) shall nct be 
applicable to requests concerning a first professional activity, 
emanating from the spouse of a foreigner or their children who 
have obtained a residence permit on grounds of family greuping. 
Section 8(1) provides that an initial permit shall be sranced 
firstly to workers from EFTA and EU states and secoad;y to 
workers from other countries of traditional recruitment. 3ecton 
6(1bis) provides that this rule shall not apply to bighly qual f ed 
persons. Furthermore, exceptions to para. (1) may be graated by 
the employment offices to: performers or cabaret dancers who 
are resident in Switzerland for a maximum of eight month= zer 
civil year (s. 8[2][c]). Seasonal permits shall in principE be 
delivered only to EU and EFTA citizens, and only excep-iorelly 
to persons from other traditional recruitment countries (s. &[3]). 
Initial permits for apprentices shall only be granted to EU and 
EFTA citizens (s. 8[5]). Section X5) sets out the condit:ors for 
the award of permits to cabaret dancers. Section 13 provides 
admitted under the age of 21, shall not be counted ir Ihe 
maximum numbers. Section 26(3) provides that foreigners may 
obtain aw pair or professional training permits onl- scce. 
Section 26(5) concerns the maximum duration of a short-stay 
permit for cabaret dancers. Section 28(1) states that seascnal 
permits for EU and EFTA citizens may on reques be 
transformed into yearly permits, in certain cases. Secticn 3((3) 
sets out the conditions to be fulfilled by requests fo- the 
replacement of cabaret dancers. Section 47 provides -het the 


Federal Office for Foreigners shall carry out systematic checks 
on entry and residence permits. Section 49(1) states that the 
Cantonal offices for employment shall be competent to establish 
the maximum number of cabaret dancers per establishment. 
Section 50 sets out the tasks for which the OFIAMT shall be 
competent. The OFIAMT shall be consulted in cases where 
there exists a serious doubt as to the conditions for the award of 
seasonal permits, or as to the gainful character of an occupation. 
This Decree entered into force on November 1, 1995. 


AUSTRALIA. NORTHERN TERRITORY. Rights of the 
Terminally Ill Act 1995 (Act No. 12 of 1995), 16 June 1995. 
(Laws of the Northern Territory of Australia, 1995, pp. 1-11.) 


3. Interpretation 
In this Act, unless the contrary intention appears - 


"assist," in relation to the death or proposed death of a patient, 
includes the prescribing of a substance, the preparation of a 
substance and the giving of a substance to the patient for self 
administration, and the administration of a substance to the 
patient, 

"certificate of request" means a certificate in or to the effect of 
the form in the Schedule that has been completed, signed and 
witnessed in accordance with this Act; 


"health care provider," in relation to a patient, includes a 
hospital nursing home or other institution (including those 
responsible for its management) in which the patient is located 
for care or attention and any nurse or other person whose duties 
include or directly or indirectly relate to the care or medical 
treatment of the patient; 


"jliness" includes injury or degeneration of mental or physical 
faculties, 


"medical practitioner" means a medical practitioner who has 
been entitled to practise as a medical practitioner (however 
described) in a State or a Territory of the Commonwealth for a 
continuous period of not less than 5 years and who is resident in, 
and entitled under the Medical Act to practise medicine in, the 
Territory, 

"terminal illness," in relation to a patient, means an illness 
which, in reasonable medical judgment will, in the normal 
course, without the application of extraordinary measures or of 
treatment unacceptable to the patient, result in the death of the 
patient. 


Part 2. Request for and Giving of Assistance 
4. Request for assistance to voluntarily terminate life 


A patient who, in the course of a terminal illness, is 
experiencing pain, suffering and/or distress to an extent 


unacceptable to the patient, may request the patient's medical 
practitioner to assist the patient to terminate the patient's life. 


5. Response of medical practitioner 


A medical practitioner who receives a request referred to in 
section 4, if satisfied that the conditions of section 7 have been 
met, but subject to section 8, may assist the patient to terminate 
the patient's life in accordance with this Act or, for any reason 
and at any time, refuse to give that assistance. 


6. Response of medical practitioner, &c, not to be 
influenced by extraneous considerations 


(1) A person shall not give ot promise any reward or advantage 
(other than a reasonable payment for medical services), or by 
any means cause or threaten to cause any disadvantage, to a 
medical practitioner or other person for refusing to assist, or for 
the purpose of compelling or persuading the medical practitioner 
or other to assist or refuse to assist, in the termination of 
a patient's life under this Act. 


Penalty: 310,000. 


(2) A person to whom a reward or advantage is promised or 
given, as referred to in subsection (1), does not have the legal 
right or capacity to receive or retain the reward or accept or 
exercise the advantage, whether or not, at the relevant time, he 
or she was aware of the promise or the intention to give the 
reward or advantage. 


7. Conditions under which medical practitioner may assist 


(1) “A medical practitioner may assist a patient to end his or her 
life only if all of the following conditions are met: 


(a) the patient has attained the age of 18 years; 


(b) the medical practitioner is satisfied, on reasonable grounds, 
that - 


(i) the petient is suffering from an illness that will, in the 
normal course and without the application of extraordinary 
measures, result m the death of the patient; 


(ii) in reasonable medical judgment, there is no medical 
measure acceptable to tbe petient that can reasonably be 
undertaken in the hope of effecting a cure; and 


(iii) any medical treatment reasonably available to the patient is 
confined to the relief of pain, suffering and/or distress with the 
object of allowing the patient to die a comfortable death; 


(c) a second medical practitioner, who is not a relative or 
employee of, or a member of the same medical practice as, the 
first medical practitioner and who holds a diploma of 
psychological medicine or its equivalent, has examined the 
patient and has confirmed - 
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(i) the first medical practitioner's opinion as to the existence 
and seriousness of the illness; 


(11) that the patient is likely to die as a result of the illness, 
(iii) the first medical practitioner's prognosis, and 


(iv) that the patient is not suffering from a treatable clinical 
depression in respect of the illness, 


(d) the illness 1s causing the patient severe pain or suffering, 


(e) the medical practitioner has informed the patient of the 
nature of the illness and its likely course, and the medical 
treatment, including palliative care, counselling and psychiatric 
support and extraordinary measures for keeping the patient 
alive, that might be available to the patient; 


(f) after being informed as referred to in paragraph (e), the 
patient indicates to the medical practitioner that the patient has 
decided to end his or her life; 


(g) the medical practitioner is satisfied that the patient has 
considered the possible implications of the patient's decision to 
his or her family, 


(h) the medical practitioner is satisfied, on reasonable grounds, 
that the patient is of sound mind and that the patient's decision 
to end his or her life has been made freely, voluntarily and after 


(i) the patient, or a person acting on the patient's behalf in 
accordance with section 9, has, not earlier than 7 days after the 
patient has indicated to his or her medical practitioner as 
referred to in paragraph (f), signed that part of the certificate of 
request required to be completed by or on behalf of the patient; 


(j) the medical practitioner has witnessed the patient's 
signature on the certificate of request or that of the person who 
signed on behalf of the patient, and has completed and signed 
the relevant declaration on the certificate; 


(k) the certificate of request has been signed in the presence of 
the patient and the first medical practitioner by another medical 
practitioner (who may be the medical practitioner referred to in 
paragraph (c) or any other medical practitioner) after that 
medical practitioner has discussed the case with the first 
medical practitioner and the patient and is satisfied, on 
reasonable grounds, that the certificate is in order, that the 
patient is of sound mind and the patient's decision to end his or 
her life has been made freely, voluntarily and after due 
consideration, and that the above conditions have been complied 
with; 


(1) where, in accordance with subsection (4), an interpreter is 
required to be present at the signing of the certificate of request, 
the certificate of request has been signed by the interpreter 
confirming the patients understanding of the request for 
assistance 


» 
3 
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(m) the medical practitioner has no reason to believe that hs or 
she, the countersigning medical practitioner or a close relave or 
associate of either of them, will gain a financial or ocher 
advantage (other than a reasonable payment for medical 
services) directly or indirectly as a result of the death of the 
patient, 

(n) not less than 48 hours has elapsed since the signing of the 
completed certificate of request, 


(0) at no time before assisting the patient to end his or Fer lrfe 
had the patient given to the medical practitioner an ind. cecion 
that it was no longer the patient's wish to end his or her life, 


(p) the medical practitioner himself or herself provides tne 
assistance and/or is and remains present while the assistznce is 
given and until the death of the patient. 


(2) In assisting a patient under this Act a medical practitierer 
shall be guided by appropriate medical standards and sch 
guidelines, if any, as are prescribed, and shall consider the 
appropriate information about any sutstarce 
reasonably available for use in the circumstances. 


(3) Where a patient's medical practitioner has no specal 
qualifications in the field of palliative care, the informatioa to be 
provided to the patient on the availability of palliative care shall 
be given by a medical practitioner (who may be the mecical 
practitioner referred to in subsection (1Xc) or any other mecical 
practitioner) who has such special qualifications in the fieH of 
palliative care as are prescribed. 


(4) A medical practitioner shall not assist a patient uncer this 
Act where the medical practitioner or any other medical 
practitioner who is required under subsection (1) or (3) to 
communicate with the patient does not share the same first 
language as the patient, unless there is present at the fin= of 
that communication and at the time the certificate of recuest is 
signed by or on behalf of the patient, an interpreter who 3okds a 
level 3 accreditation from the National Accreditation Avthonty 
for Translators and Interpreters, or such other interpretat ve 
qualifications as are prescribed, in the first language of ‘he 
patient. 


8. Palliative care 


(1) A medical practitioner shall not assist a patient under this 
Act if, in his or her opinion and after considering the advice of 
the medical practitioner referred to in section 7(1YXc), there are 
palliative care options reasonably available to the paient to 
alleviate the patient's pain and suffering to levels accepiebie to 
the patient. 


(2) Where a patient has requested assistance under this Ac. end 
, has subsequently been provided with palliative care thaf b-iags 
about the remission of the patient's pain or suffering, ihe 
medical practitioner shall not, in pursuance of the patent's 
i a ran assist the patient under this Act. 

the palliative care ceases to alleviate the 


nc eee a cie 


the medical practitioner may continue to assist the patient under 
this Act only if the patient indicates to the medical practitioner 
the patients wish to proceed in pursuance of the request. 


9. Patient who is unable to sign certificate of request 


(1) If a patient who has requested his or her medical 
practitioner to assist the patient to end the patient's life is 
physically unable to sign the certificate of request, any person 
who has attained the age of 18 years, other than the medical 
practitioner or the medical practitioner referred to in section 
7(1Xc), or a person who is likely to receive a financial benefit 
directly or indirectly as a result of the death of the patient, may, 
at the patients request and in the presence of the patient and 
both the medical practitioner witnesses (and where, in 
accordance with section 7(4) an interpreter has been used, also 
in the presence of the interpreter), sign the certificate on behalf 
of the patient. 


(2) A person who signs a certificate of request on behalf of a 
patient forfeits any financial or other benefit the person would 
DUIS QUID UNOCHY ce ae), ASA renee eee Oe 
the patient. 


10. Right to rescind request 


(1) Notwithstanding anything in this Act, a patient may rescind 
a request for assistance under this Act at any time and in any 
manner. 


(2) Where a patient rescinds a request, the patient's medical 
practitioner shall, as soon as practicable, destroy the certificate 
of request and note that fact on the patient's medical record. 

11. Improper conduct 


(1) A person shall not, by deception or improper influence, 
procure the signing or witnessing of a certificate of request. 
Penalty: $20,000 or imprisonment for 4 years. 

(2) A person found guilty of an offence against subsection (1) 
forfeits any financial or other benefit the person would otherwise 
obtain, directly or indirectly, as a result of the death of the 


patient, whether or not the death results from assistance given 
under this Act. 


Part 3. Records and Reporting of Death 


. 12. Medical records to be kept 


A medical practitioner who, under this Act, assists a patient to 
terminate the patient's life shall file and, subject to this Act, 
keep the following as part of the medical record of the patient: 

(a) anote of any oral request of the patient for such assistance; 


(b) the certificate of request; 


(c) a record of the opinion of the patient's medical practitioner 
as to the patient's state of mind at the time of signing the 
certificate of request and certification of the medical 
practitioner's opinion that the patient's decision to end his or her 
life was made freely, voluntarily and after due consideration; 


(d) tbe report of the medical practitioner referred to in section 
K1Xe), 

(e) anote by the patient's medical practitioner - 

(i) certifying as to the independence of the medical practitioner 
referred to in section 7(1Xc) and the residential and period of 
practice qualifications of the patient's medical practitioner, 

(ii) indicating that all requirements under this Act have been 
met, 


Gime the: sens ed do can tol de fep o 


assistance, and 

(iv) including a notation of the substance prescribed, 
and such other information, if any, as in prescribed. 
Penalty: $10,000 or imprisonment for 2 years. 

13. Certification as to death 


(1) A medical practitioner who, under this Act, assists a patient 
to end the patient's life shall be taken to have attended the 
patient during the patient's last illness for the purposes of Part 
IV of the Registration of Births, ov lE EN 
any provision in substitution for that Part. 


(2) A death as the result of assistance given under this Act 
shall not, for that reason only, be taken to be unexpected, 
unnatural or violent for the purposes of the definition of 
“reportable death" in the application of Part 4 of the Coroner's 
Act, or be a reportable death by reason only of having occurred 
during an anaesthetic. 


14. Medical record to be sent to Coroner 


(1) As soon as practicable after the death of a patient as the 
result of assistance given under this Act, the medical 
practitioner who gave the assistance shall report the death to a 
Coroner by sending to the Coroner a copy of the death certificate 
under the Registration of Births, Deaths and Marriages Áct and 
so much of the medical record of the patient (including that 
required by section 12 to be kept) as relates to the terminal 
illness and death of the patient. 


(2) As soon as practicable after the end of each financial year 
the Coroner shall advise the Attorney-General of the number of 
patients who died as a result of assistance given under thia Act 
and the Attorney-General, in such manner or report as he or she 
thinks appropriate, shall report the number to the Legislative 
Assembly. 
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15. Coroner may report on operation of Act 


The Coroner may, at any time and in his or her absolute 
discretion, report to the Attorney-General on the operation, or 
any matter affecting the operation, of this Act and the Attorney- 
General shall, within 3 sitting days of the Legislative Assembly 
after receiving the report, table a copy of the report in the 
Assembly. 


Part 4. Miscellaneous 
16. Construction of Act 


(1) Notwithstanding section 26(3) of the Criminal Code, an 
action taken m accordance with this Act by a medical 
practitioner or by a health care provider on the mstructions of a 
medical practitioner does not constitute an offence against Part 
VI of the Criminal Code or an attempt to commit such an 
offence, a conspiracy to commit such an offence, or an offence of 
aiding, abetting, counselling or procurmg the commission of 
such an offence. 


(2) Assistance given in accordance with this Act by a medical 
practitioner or by a health care provider on the instructions of a 
medical practitioner is taken to be medical treatment for the 
purposes of the law. 


17. Certificate of request is evidence 


A document purporting to be a.certificate of request is, in any 
proceedings before a court, admissible in evidence and is prima 
facie evidence of the request by the person who purported to 
sign it or on whose behalf it is purported to have been signed, 
for assistance under this Act. 


18. Effect of construction of wills, contracts and statutes 


(1) Any will, contract or other agreement, whether or not in 
writing or executed or made before or after the commencement 
of this Act, to the extent that it affects whether a person may 
make or rescind a request for assistance under this Act, or the 
giving of such assistance, is not valid. 


(2) An obligation owing under a contract, whether made before 
or after the commencement of this Act, shall not be conditioned 
or affected by the making or rescinding of a request for 
assistance under this Act or the giving of that assistance. 

19. Insurance or annuity policies 

The sale, procurement or issuing of any life, health or accident 
insurance or annuity policy or the rate charged for such a policy 
shall not be conditioned on or affected by the making or 
rescinding of a request for assistance under this Act or the 
giving of that assistance. 

20. Immunities 


(1) A person shall not be subject to civil or criminal action or 
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professional disciplinary action for anything done in gocd Trith 
and without negligence in compliance with this Act including 
being present when a patient takes a substance prescribed for or 
supplied to the patient as the result of assistance under this Act 
to end the patient's life. 


(2) A professional organisation or association or hea'th care 
provider shall not subject a person to censure, disciplme, 
suspension, loss of licence, certificate or other authorcy to 
practise, loss of privilege, loss of membership or other penalty 
for anything that, in good faith and without negligence. was 
done or refused to be done by the person and which mey ar.der 
this Act lawfully be done or refused to be done. 


(3) A request by a patient for assistance under this Act, or 
giving of such assistance in good faith by a medical practicioner 
in compliance with this Act, shall not constitute neglec. fer any 
purpose of law or alone constitute or indicate a disability fx the 
purposes of an application under section 8 of the Adult 
Guardianship Act. 


(4) A health care provider is not under any duty, whether by 
contract, statute or other legal requirement, to participate ir: the 
provision to a patient of assistance under this Act, anj if a 
health care provider is unable or unwilling to cary out a 
direction of a medical practitioner for the purpose of the medical 
practitioner assisting a patient under this Act and th= petient 
transfers his or her care to another health care provider. the 
former health care provider shall, on request, transfer 3 cody of 
the patient's relevant medical records to the new heulta care 
provider. 


BULGARIA. Resolution No. 144 of 29 July 1994 amending 
the Regulations for the implementation of the Law on public 
health, promulgated by Resolution No. 23 of 1974 of the Ceuncil 
of Ministers. (Durzaven vestnik, No. 65, 12 August 1594, pp. 1- 
14, as translated in International Digest of Health Legistation, 
Vol. 46, No. 2, 1995, pp. 147-150.) 


The following are among the principal amendments -nt-cduced 
by this Resolution to the Regulations promulgated by 3eaclution 
No. 23 of 23 March 1974, as amended. 


Chapter I. Basic provisions and organizational prirciples 
(Secs. 1-9) 


The conditions for the dispensing of free medicel zere, as 
referred to in Sec. 1 of the Regulations (which now comprises 
five subsections), are redefined. It is laid down, m pericular, 
that compulsory vaccinations performed on pupils, students, or 
minors are free of charge, as are abortions for persons im these 
groups. 


* ** 


Chapter IV. Special rules governing the provision of medical 
care (Secs 52-112) 


* *$ 


Division II. Compulsory treatment (Secs. 53-73). 


ee @ 


Sec. 53a reads as follows 


"S3a (1) Persons suffering from acquired immune 
deficiency syndrome (AIDS) shall undergo compulsory treatment 
in an infectious diseases clinic or a department for the treatment 
of infectious diseases, following an otder by the medical director 
of the appropriate health establishment. 


(2) Persons suffering from AIDS or who are carriers of HIV 
and present somatic disorders shall be treated in care 
establishments, according to the type of somatic disorder 
concerned. Women suffering from AIDS or who are carriers of 
HIV and are preparing to give birth, receive gynaecological 
treatment, or undergo an abortion, shall receive care in an 
obstetrical/gynaecological department of a health establishment. 


(3) Healthy HIV carriers shall undergo medical observation 
provided by a dermato-venereology department, persons 
Suffering from AIDS or associated disorders [(ARC)] being 
required to undergo observation in infectious diseases clinics or 
departments for the treatment of infectious diseases in a health 
establishment. l 


(4) Healthy HIV carriers and persons suffering from AIDS 
shall be informed by the physician responsible for their medical 
examination of their duty to comply with the recommendations 
issued by health agencies, with a view to preventing HIV 
transmission to their associates and other persons.” 

In Secs. 57, 60, and 61, the term “venereal diseases" is replaced 
by "syphilis and gonococcal infections" In Sec. 59, 
"gonorrhoea" is replaced by "gonococcal infection." 


ees 


Chapter VI. Protection of the health of pregnant women, 
mothers, and children (Secs. 124-131) 


Sec. 131 is repealed (this Section authorized the setting up of 
counters for the sale of powdered milk, meal, and prepared 
infant foods in dietetic kitchens and outpatient clinics for 
children). 


+t% 


BURKINA FASO. Law No. 23/94/ADP of 19 May 1994 
promulgating the Public Health Code. (International Digest of 
Health Legislation, Vol. 46, No. 4, 1995, pp. 449-454.) 

Book I. General provisions (Secs. 1-7) 


Title I. |a road ala These Sections read as 
follows: 


"1. This iaw defines the rights and duties inherent in the 
protection and promotion of the health of the population. 


2. One of the principal objectives of health protection and 
promotion must be to assure the individual] and the community 
of a level of health enabling persons and the community to 


conduct a socially acceptable and economically productive life. 
3. ‘Health protection and promotion means: 


1. the protection of the individual, the family, and the 
community against diseases and hazards, particularly by: 


e the establishment of health services, 

e disease control; 

e health manpower development, and 

e the development of and support to health programmes. 


2. the promotion of the health of the individual, the family, 
and the community by improving living and working conditions 
through: 


e the promotion of environmental hygiene, 
e the promotion of good dietary and nutritional conditions, 
and 


e the promotion and development of biomedical research and 
health services research. 


4. The ‘national health system' means the totality of elements 
aimed at ensuring the protection and promotion of the health of 
the individual, the family, and the community. 


The aim of the national health system shall be to assume 
responsibility for health care for the benefit of the population in 
a comprehensive manner and in conformity with the health map, 
priority being given to the implementation of primary health 
care. 


5. The activities of the national health system shall be carried 
out in accordance with the following guidelines: 


e the harmonized development of the public sector and the 
private sector, 

e health planning integrated in the overall process of national 
socio-economic development; 

e a multisectoral and imterdisciplinary approach to the 
conduct of health programmes, 

e the mobilization of human, material, and financial 
resources aimed at supporting health programmes; 

e the integration of preventive, curative, and rehabilitative 
care activities; 
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e the decentralization and hierarchization of health services; 
and 

e the self-responsibility of the community and individuals 
and thei icipation in the peta. panni 
execution, and evaluation of health programmes. 


6. The protection and promotion of the health of the 
population and health services shall be the responsibility of the 
State." 


Book II. General protection and promotion of public health 
(Secs. 8-125) 


Title L General health measures. Chapters V, VI, and VII read 
as follows: 


“Chapter V. Control of Epidemics 


eee 


Division 2. Other measures intended to prevent the spread of 
certain infectious diseases 


64. Certam infectious diseases shall be subject to compulsory 
notification. A list of these diseases shall be drawn up by an 
Order of the Minister responsible for Health. 


Disinfection shall be compulsory for certain notifiable diseases, 
and a list thereof shall be established by an Order of the 
Minister responsible for Health. 


65. Notification to the health authority of any case of any of the 
diseases specified under the terms of Section 64 shall be 
compulsory for every physician and nurse in charge of a public 
or private healfh unit that has ascertained the existence of such a 
case. 


The same obligation shall be imposed upon midwives in the 
case of diseases whose diagnosis falls within their area of 
competence. 


Any death due to one of the diseases included in the list referred 
to m Section 64 must be notified to the health authority under 
the conditions laid down in the preceding paragraph of this 
Section. 

66. In order to avert any danger of the spread of communicable 
diseases, a decree establishing a health alert in a particular 
locality or region may be issued on the proposal of the Minister 
responsible for Health; in such cases, compulsory sanitary and 


prophylactic measures shall be applied during a specified 
period, which may be renewed as necessary. 


eee 


Chapter VL Control of Major Endemic Diseases 


kms 
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Division 2. Control of sexually transmitted diseases and AICS 


72. Any person suffering from a sexually transmitted disense 
shall undergo compulsory examination and treatment umil h2 is 
no longer infectious. 


73. Any person engaging in the practice of prostitution shal. be 
subject to medical surveillance measures. 


74. Orders issued by the Minister responsible for Hea.th shall 
determine the modalities governing the surveillance, monitseing, 
sensitization, and assumption of care of persons infected by the 
human immunodeficiency virus or viruses. 


*» xs 


Chapter VIL Control of Certain Social Scourges: Alcoko.ism, 
Tobacco Consumption, Prostitution, and Drug Abuse 


79. The Minister responsible for Health shall organize, in 
conjunction with the persons responsible for the sectors 
concerned, information and sensitization campaigns, as well as 
activities intended to prevent the development of social scorges 
such as prostitution, alcoholism, tobacco comsumption 
[tabagisme], and drug abuse.” 


*9»5 


Title IL Specific health measures. Divisions 1, 2, aad 3 read 
as follows: 


“Division 1. Maternal and child health 


83. ‘Maternal and child health! is a state of complete pirvsical, 
mental, and social well-being of pregnant women, mcth-rs, and 
children. 


Its objectives are to reduce maternal and child morbidi-y and 
mortality and promote reproductive health as well as the 
physical and psycho-social development of children within the 
family context. 


84. The national policy on maternal and child heal-h shall be 
determined bv way of regulations. 


Division 2, Family planning 


85. Family planning! is the aggregate of technical, osycho- 
social, and educational measures offered to couples and 
individuals to enable them to have children when ttey wish, to 
avoid unwanted pregnancies, and to space the birchs of their 
children. 


It is also concerned with problems of sterility and cont-i»utes to 
the control of sexually transmitted diseases and AIDS. 


86. All family planning techniques and methods, with the 
exception of induced abortion or voluntary 2regnancy 


termination, shall be authorized in public and private health 
units that comply with the required conditions. 


87. The national policy on family planning shall be determined 
by way of regulations. 


Division 3. Abortion and abortifacients 


88. Induced abortion or voluntary pregnancy termination shall 
be prohibited in Burkina Faso. 


89. All persons are prohibited from: 


1) exposing, offering, causing to be offered, selling, offering 
for sale, causing to be sold, distributing, and causing to be 
distributed in any manner abortive remedies or substances, 
intrauterine probes, and other similar objects; 


2) delivering speeches in public places or meetings to incite 
abortion; 


3) selling, offering for sale, even through non-public channels, 
or exhibiting, posting, or distributing through public channels or 
in public places, or distributing dor-to-door, sending by book 
post or sealed or non-sealed envelope through the mail or 
through any agency of distribution or transport, books, writings, 
printed materials, notices, signs, drawings, images, or symbols 
relating to abortive matters (abortifs), 

4) advertising medical offices or so-called medicines capable 
of provoking or promoting abortion. 


A list of remedies, substances, and objects is established in 
Article 90. 


90. The following are requested for sale: 
1) by pharmacists upon medical prescription: 


ə simple preparations, or preparations composed basically, of 
estrogens hormones; 

e simple preparations, or preparations composed basically, of 
eism yellow phosphorus, ergot, posthyphoposis, or iron 


2) by pharmacists, or establishments selling medical-surpical 
materials, and manufacturers of gynaecological instruments, 


upon medical prescription or the written request of a physician 
for medical use: 


e probes and rigid or non-rigid ducts over fifteen centimeters 
long, 
e Braun intrauterine syringes or other syringes of the same 


3) by pharmacists, establishment selling medical-surgical 
materials, and manufacturers of gynaecological instruments, 
upon written request and for the professional use only of 
practitioners entitled to exercise medicine 


e  speculums other than those designed for ear and nose, 
hysterometers, laminators, uterine pencils and bougies, and 
uterine cotton holders. 


Nonetheless, vaginal speculums shall be distributed without 
oti 


91. Written requests and prescriptions for the remedies, 
substances, and objects provided for in Article 90 shall be 
retained for five years by the pharmacists and establishments 
selling medical-surgical materials that fill them and placed at 
the disposition of the inspector of pharmacy services. 


92. Any violation of the provisions of Article 90 shall be 
punished with three months’ to two years” imprisonment and/or 
a fine of 200,000 to 1,000,000 CFA francs. 


The tribunals shall, in all cases, order the confiscation of seized 
remedies, substances, and objects. In addition, they may decree 
that the person who is convicted be temporary suspended or 
disqualified from exercising the profession with respect to which 
the offense was committed. 


The following shall be punished with the same penalties: 


1) Whoever provokes a criminal abortion even when the 
action does not achieve results. 


2) Whoever sells, offers for sale, causes to be sold, distributes 
or causes to be distributed in any manner remedies, substances, 
instruments, or objects of any kind knowing that they are 
intended for the commission of crimmal abortion even when the 
abortion is neither carried out nor attempted and even when 
these remedies, substances, instruments, or objects of any kind 
proposed as means for effecting abortions are, in reality, 
unsuited for carrying them out. 


93. Therapeutic abortion is authorized in Burkina Faso. 


Therapeutic abortion is understood to be abortion provoked for 
the purpose of saving the life of a mother threatened by the 
continuance of a pregnancy. 


The necessity of a therapeutic abortion shall be established by a 
treating physician and confirmed by two other physicians. They 
shall draw up a detailed record. 

94. Any physician who draws up a medical certificate to 
accommodate an abortion or who is an accomplice shall be 


punished with three months’ to two years’ imprisonment and/or 
a fine of 100,000 to 1,000,000 CFA francs. 


tte 
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Book III. Health problems and their legal regulations (Secs 
126-206). Division 1 reads as follows: 


“Division 1. Therapeutic use of human blood, blood plasma, 
and their derivatives 


253. Human blood, blood plasma, and their derivatives may be 
used only under medical supervision, for strictly therapeutic 
purposes and against a medical prescription. 


254. Human blood, blood plasma, and their derivatives shall be 
processed in approved establishments under the supervision of a 
pharmacist or physician. 


However, products derived from human blood, blood plasma, 
and their derivatives for which stability has been assured may be 
stored in dispensaries, under conditions that 


pharmaceutical 
preserve the quality of the products. 


255. The modalities governing the use of stocks of blood or its 
derivatives in the event of emergencies or disasters shall be 
determined by means of an Order issued by the Minister 
responsible for Health. 


256. The export of human blood, blood plasma, and their 
derivatives shall be strictly prohibited, unless a written 
authorization has been obtained from the Minister responsible 
for Health. 


257. Human blood shall be obtained free of charge from 
voluntary donors. 


Blood obtained free of charge from voluntary donors shall, under 
no circumstances, be the subject of commercial transactions. 
Private establishments may, however,. obtain blood supplies 
provided that they reimburse the cost of the equipment used for 
its collection. 


258. The proprietors of establishments equipped with blood 
banks shall be liable, even in the absence of fault, for risks 
incurred by voluntary donors, and must take out insurance to 
cover the liability of their establishments. This insurance shall 
provide guarantees at least equal to those to be defined by an 
Order made jointly by the Minister responsible for Health and 
the Minister responsible for Financial Affairs. 


Any SEPE aneng eee of te eae 
paragraph shall be submitted to a court of law. 


259. The characteristics of human blood may be modified prior 
to withdrawal only by a physician practising exclusively within 
approved health establishments. 


Such modification may only be performed with the written 
consent of the donor in the presence of a third party, the donor 
having been warned in writing three days in advance of the risks 
he incurs. 
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260. All advertising concerning the distribution of blood, 5lood 
plasma, and their derivatives shall be prohibited, vita the 
exception of that intended solely as medical information.? 


GABON. Ordinance No. 1/95 of 14 January 1995 or the 
orientation of health policy i the Gabonese Republic. (Jocrnal 
officiel de la République gabonaise, No. 1, January 1995. po. 5- 
12, as translated in International digest of Health Legislation, 
Vol. 48, No. 2, 1997, pp. 131-140.) 


This Ordinance, which repeals all earlier contrary proviscons, 
was made in pursuance of Sec. 47 of the Constitution The 


` "General Provisions 


2. Health is a state of complete physical, mental, and noral 
social life of the individual. 


3. The State shall, in keeping with its possibilities, guarantee 
health protection to all persons, in particular to child-en, 
mothers, the disabled, senior workers, and the elderly. 


4. The care of children shall constitute a natural rigat for 
parents and a duty that they shall fulfil under the supervision 
and with the assistance of the State and the public bodes. 
Children shall have, with respect to the State, the same -ights 
with regard to care and their physical, intellectual, and -ncral 
development. 


5. The nation shall proclaim the solidarity and equality of all 
persons with regard to public costs in the health field. Evecycne 
shall participate, to the extent permitted by his resources, in the 
financing of these costs. 

The nation shall also proclaim the solidarity of all persons wth 
regard to the costs arising from natural and national catastrcpEes 
and disasters in the health field. 

6. Health policy shall be aimed at providing the nation with 
an efficient health system that is flexible and accessible t ell 
citizens, irrespective of their social and geographic situation. 
It shall be based both on the development of national know-how 
and on international cooperation. 

7. All health activities in the Gabonese Republic shal te 
carried out within the framework of the national health pclicy 
and the regulations m force. 

8. The Ministry of Health shall be the coordinator for health 
policy throughout the national territory. 

Chapter I. Priorities 


9. Maternal and child protection, hygiene, and prevencio1 


shall constitute, in accordance with the provisions of Section 3 
above, the priorities of the national health policy. 


Division 1. Maternal and child protection 


10. Maternal and child health protection shall be aimed at 
reducing maternal, perinatal and infantile morbidity and 
mortality. 


It shall be based, in particular, on the promotion of preventive 
measures, the provision of health information and education to 
families and the community, and the administration of care in 
the case of sick children and pregnancies that are at risk. 


11. Matemal and child health policy shall make provision for 
the following priority activities, in particular: 


e the regular monitoring of pregnancies, 

e childbirth in a controlled environment, with the assistance of 
qualified personnel; 

e the nutritional and health education of pregnant women and 
children of preschool and school age; 

e the practice of free compulsory checkups for children of 
preschool age; 

e the promotion of breast-feeding, 

e family planning, 

e screening for, and the control of, sexually transmitted 
diseases (STDs), 
the prevention of early pregnancies and illicit abortions; 
the social welfare of mothers; and 
the administration of care in the case of sick children and 
pregnancies that are at risk. 


12. The Public Health Service Clinic referred to in Section 90 
below must be able to: 


e cater for prenatal care, childbirth, the care of newborns, 
vaccinations, growth monitormg, and the referral of cases 
outside its competence, 

e organize the screening and control of STDs, 

e provide health information and education in the field of 
maternal and child health (MCH), and 

e make use of an MCH team bringing together health workers 
and traditional midwives. The status of the traditional 
midwives referred to in the previous sentence shall be 
determined by way of regulations. 


13. The Public Health Service Medical Centre referred to in 
Section 92 below must be able to: 


perform a caesarian; 

provide nutritional and health education; 
perform vaccinations, and 

organize the screening and control of STDs. 


14. The Maternal and Child Protection Centre (MCPC) shall 
contain all the components of maternal and child health. 


It shall have an MCH team consisting of, at least, a physician, a 
miéwife, a public health nurse, a nutritionist, and a health 
educator. 


The organization and operation of MCH centres shall be 
determined by way of regulations. 


15. A Centre for the Application of Maternal and Child Health 
shall be established. 


The Centre for the Application of Maternal and Child Health 
shall be a national body operating without hospitalization and 
cortaining all the components of maternal and child health. It 
shall provide, in particular, for the retraining and practical 
tra-ning of staff, as well as for operational research in the field 
of maternal and child health. 


The organization and operation of the Centre for the Application 
of Maternal and Child Health shall be determined by way of 
regulations. 

Division 2. Hygiene and prevention 

Subdivision 1. Preventive medicine 


1€. The aim of preventive medicme shall be to increase the 
of populations by reducing morbidity and 
mortality caused by diseases. 


It shall be based, in particular, on the promotion of vaccination 
and the control of endemics, hygiene and sanitation, genetic and 
medical counselling, the early screening and treatment of 
diseases, and the provision of nutritional and health information 
and education. 


17. The preventive medicine policy shall cater, in particular, 
for the following priority activities: 


the expansion and control of vaccinations, 
epidemiological surveillance and the control of malaria and 
endemics; 

« the prevention and control of AIDS; 

« the prevention and control of drepanocytosis and hereditary 
diseases; 

« the screening and early treatment of STDs; 

« the early screening and treatment of high blood pressure 
(HBP), diabetes, and renal failure; 
the prevention of viral hepatitides: 

* the early screening and treatment of gynaecological cancers, 
and 


e the compulsory notification of diseases. 


18. Vaccinations against childhood diseases shall be free of 
sharge and compulsory. 
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19. The modalities governing the compulsory notification of 
diseases shall be determined by way of regulations. 


20. AIDS, STDs, drepanocytosis, HBP, diabetes, renal failure, 
viral hepatitides, gynaecological cancers, and other disorders 
with high rates of morbidity and mortality shall benefit, 
according to circumstances, from the establishment of national 
programmes, committees, and services, under the conditions laid 
down in Section 98 below. 


*»* 


Subdivision 3. The provision of nutritional and health 
information and education 


26. It shall be the aim of nutritional and health information and 
education to provide populations with the necessary knowledge 
and know-how for them to change their behaviour and habits in 
the face of factors involving the risk or aggravation of diseases. 


This information and education shall be based, in particular, on 
the promotion of nutrition and dietetics, epidemiological 
knowledge, primary health care in the urban and peri-urban 
environments, and the utilization of modern and traditional 
techniques of communication. 


27. The policy for the provision of nutritional and health 
information and education shall make provision, in particular, 
for the following priority activities: 


the prevention and control of diarrhoea in children; 

the prevention and control of malnutrition; 

the prevention and control of drugs and forms of drug 
dependence; 

the development of oral health; 

the generalization and control of health booklets; 

the development of school and university health; 

the development of occupational health; 

the development of recreational health; 

the control of the reckless consumption of medicaments, and 
support for users associations, particularly in the case of 
chronic diseases. 


28. The health booklet for infants, children and adolescents 
shall be compulsory. 


29. A Centre for Nutrition and Health Education shall be 
established. 


The Centre for Nutrition and Health Education shall be a 
national body responsible for the implementation of State policy 
with regard to nutritional and health information and education. 


It shall be responsible for the retraining and practical training of 
hygienist staff, as well as for operational research in the field of 
nutrition and health education. 
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The organization and operation of the Centre for Nutrition and 
Health Education shall be determined by way of regulations 


Division 3. The protection of disabled persons, mental patzents, 
the elderly, and other vulnerable groups 


++ 


Subdivision 3. The elderly 


35. The health protection policy for the elderly shall make 
provision, in particular, for the following priority activities: 


e the control of vaccinations; 

e the early screening and treatment of cataract, and 

e the early screening and treatment of prostatic hyperplasie. 
36. Cataract and prostatic hyperplasia shall benefit, according 
to circumstances, from the establishment of national committees 
and services, under the conditions determined in Section 98 
below. 


eee 
Chapter VIL Health Sectors 
Division 1. The Public Health Service 


se & 


Subdivision 6. Special sectors of the Public Health Service 


100. The policy for school and university medicine sb all 
provide, in particular, for the following priority activities: 

early np for nhvsical disabilities and di 

health education; 

the control of drugs and other social scourges, and 

sexual education and family planning. 


ee 8 


LITHUANIA. Law of 19 July 1994 on the Health Systen. 
(Parliamentary Record, No. 12, 1995, pp. 2-62.) 


The Seimas of the Republic of Lithuania, 
recognizing, that 


the health of the population is the greatest social and econorric 
value of society, 


health is not only the absence of diseases and physical 
deficiencies, but physical, spiritual and social welfare of people 
as well, 


the potential of health and conditions of its maintaining are 
determined by stability of the development of economic system, 
guarantees for social security and education of society, 
employment and sufficient income of the population, provision 
[of] dwellings, accessible, acceptable and adequate health care, 
proper nutrition, quality of work, living and natural 
environment, as well as by the efforts of the population to 
promote health, 


persons efforts to stay healthy may only be promoted by social 
and economic measures which are acceptable from the point of 
view of human dignity and the current time, 


the best possible public health is a necessary prerequisite for the 
security and prosperity of the Republic of Lithuania, as well as 
for creating an open, just and harmonious civic society, 


taking into consideration the provisions of the global strategy 
"Health to Everybody - 2000", adopted at the 30th Session of the 
World Health Assembly in 1977, the Ottawa Health Promotion 
Charter and the National Health Concept of Lithuania; 


seeking to ensure the in-born human right to enjoy the best 
possible health, as well as the right to have [a] healthy 
environment, acceptable, accessible and adequate health care; 


acting in compliance with the Constitution of the Republic of 
Lithuania, 


enacts this Law on the Health System. 
PartL The Health System 
Chapter 1. General Provisions 


Article 1. The Purpose of the Law of the Republic of 
Lithuania on the Health System 


The Law of the Republic of Lithuania on the Health System 
shall regulate the national health system of Lithuania, its 
structure, limits of legal regulation of health care, health 
strengthening and health recovery, fundamentals of 
establishment of the scope of health activities, organization and 
management of individual and public health care, health 
promotion, conclusion of contracts concerning health activities, 
fundamentals of the liability for violations of legal norms of 
health activities, rights and duties of the residents and subjects 
of health activities. 

Article 2. Legal Regulation of Health Relations 

Health relations arising from protection, strengthening and 
assistance in recovering of individual and public health, as well 
as relations concerning the implementation of the individual's 
rights to have the best possible health, protection of health 


interests of an individual and society, shall be regulated by this 
Law, other laws on health activities, as well as laws, if they do 
not contradict the meaning of the above menticned laws, 
corcerning the structure and institutions of state power and 

government, local self-government, public organizations, human 
rights and other social affairs, environmental protection, 
eccnomy, national defense and internal order, subordinate 
legislative acts, contracts and agreements concerning health 


Article3. The Scope of the Legal Regulation of Health 
Relations 


Tbe following shall only be established by the laws of the 
Republic of Lithuania on health activities 


1) the sphere, tasks and principles of the effectiveness of 
health law, 


2) the system of types and subjects of health activities, the 
ccmpetence of the main subjects of health activities 
management, rights and duties of state services and state 
inspectorates of health activities coordination and health care, 
institutions of individual and public health care and subjects of 
pharmaceutical activities in the individual and public health care 
or pharmaceutical activities, legal framework for their 
establishment, activities and termination thereof, 


3) the legal framework of establishment, activities, 
reorganization of the state hygiene inspectorate, conditions and 
procedure for the state hygiene control; 

4) the structure of resources of the national health system and 
basis for their management, 


5) the basis for organizing, management of the health 
activities, as well as for health support and financing; 


6) the necessary conditions of health activities and the legal 
framework of their control; 


7T) the rights and duties of the population in health activities, 
legal framework of participation of the population in the 
management of health matters; 


3) the legal framework of accrediting of the persons who have 
ihe higher or special secondary medical or other education for 
health and pharmaceutical activities, basic professional rights 


= 


qualification and the restrictions of their practice, legal 
framework of the restriction of health care advertising, for 
establishing of civil responsibility for the damage done to the 
patients’ health while carrying out the health care of individuals, 


9) the procedure for making health activities contracts and 
basic terms and conditions thereof, 


10) the legal framework of organizing and management of the 
primary health care, of the control over the conditions thereof, 
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orte a 
management, of the hygiene regulation, 

epidemiological protection against contagious diseases, hygiene 

and epidemiology control, and hygiene expert examination, 


12) the legal framework of labour protection and labour 
medicine, for organizing and management of consumers health 
protection; 


13) the general requirements for food products quality, 
procedure for the conditions of producing, importing, trading, 
advertising of such products, control over the quality of food 


products and their tare, marking thereof, 


14) the general requirements for the quality of drinking water, 
legal framework of water treatment, rendering harmless, and 
quality improvement; 


15) the procedure for controlling of production, trade, import, 
export, licensing and consumption of narcotic and psychotropic 
Substances, alcohol products, tobacco and its products, the 
system of reducing the consumption of alcoholic beverages and 
tobacco products, the procedure for narcological supervision, 
prohibition of advertising of alcoholic beverages and tobacco 
products, 


16) the conditions for production, trade, import, export, 
transportation, utilization of poison, other toxic and radioactive 


material, requirements for working with ionizing radiation 
sources, conditions for ensuring radiation safety and the 
procedure for the control thereof, 


17) the system of the prophylaxis of contagious diseases, legal 
framework of organizing and management of the control over 
said diseases; 


18) the conditions of public health monitoring, expert 
examination of public health, legal framework of their 
organizing and management, 


19) the legal framework of organizing and management of 
physical culture and sport, control over dope and sex; 


20) the rights of persons in the sphere of supervision over 
psychic health; the conditions of psychic health supervision and 
the legal framework of its organizing and management, as well 
as of the control over the conditions thereof 


21) the legal framework of organizing of medical and social 
rehabilitation of the handicapped, 


22) the conditions of stomatological and  narcological 
epee And- (e. IERA Hamework. (Of “epetiang ‘end 
management thereof, 


23) the procedure for family planning and genetic consulting, 
the legal framework of birth-control, artificial insemination, 
foetus protection, termination of pregnancy, and sterilization; 
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24) the requirements for the ethics of biomedical tests, the 
procedure for the control of observing said requirements, as well 
as liability for violations of the requirements for the ethics of 
biomedical tests; 


25) the conditions and procedure for giving human blooc by 
donors, production of blood products, transfusion of human 
blood and its products, 


26) the basic principles, conditions and procedure for taking 
organs or tissues for transplantation, their use for 
transplantation, medical research, diagnostics, and treatment: 


27) the criterion of the establishment of terminal conditions and 
the fact of death of an individual, conditions of an individval's 
refusal from all or part of life prolongation services, conditions 
and procedure for postmortem examination (autopsy) oč a 
Corpse, 


28) the legal framework of providing of pharmaceutral 
services, organizing and management of pharmaceutical 
activities; 


29) the conditions and procedure for granting of a permit to 
dispense drugs and medicinal substances, for the control of the 
quality thereof, 


30) the health insurance system, the procedure for collectiag 
funds for compulsory health insurance, legal framework of 
voluntary health insurance, rights and duties of the insured aad 
insurers, procedure for establishing and activities of heath 
insurance institutions as well as rights and duties of these 
mautinoa anil 


31) basic principles of liability for violations of the 
requirements of laws concerning health activities. 


The Government of the Republic of Lithuania, ministries, stace 
services and state inspectorates shall enjoy the right to adost 
within their competence legal acts on the issues of the regulaticn 
of health relations, with the exceptian of those issues which ase 
regulated by the laws concerning health activities. Provisions ef 
legal acts of the Government of the Republic of Lithuania, 
ministries, state services and state inspectorates, which worsen 
the conditions of health activities comparing to those conditiors 
which are established by the laws concerning health activitiez, 
shall be deemed invalid. 


establishing, in comparison to laws and other legal acte, 
additional economic and social incentives for citizens to foste- 
their health, for economic entities - to engage in economic- 
commercial activities beneficial to health, additional support te 
socially vulnerable groups of the population by compensating the 
expenses of their health care, additional requirements for 
implementing of public health care. Provisions of legal acts o” 
enterprises, institutions and organizations which worsen the 
level of health activities, [compared] to the level which is 


established by laws and other legal acts concerning health 
activities, shall be deemed invalid. 


Article 4. Health Activities 

The health activities shall comprise: 

1) individual health care; 

2) public health care; 

3) pharmaceutical activities, and 

4) traditional medicine, folk medicine, and non-medical 
methods of health recovery. 

Article 5. The Purposes of Health Activities 

The purposes of health activities shall be as follows: 

1) to reduce the falling behind of certain social and 
professional groups of society from other groups of society as 


shown by the health condition indicators, without worsening the 
general level of the population's health; 

2) to protect population against diseases, avoidable death or 
invalidity, — 
3) to extend the length of life without diseases and traumas, 
and improve its quality; and 

4) to increase economic and social efficiency of life. 
Article 6. Principles of Regulating of the Health Activities 


The following principles shall be applied to the regulation of the 
relations specified in Article 1 of this Law: 


1) the all-round protection of the individual and public health; 


2) the coordination of individual, public health and state 
interests; 
3) the equality of individual's rights to have the best possible 


health regardless of his or her sex, race, nationality, citizenship, 
social status and profession; 


4) the individual's freedom to choose as good health conditions 
as possible; 


5) the acceptability, accessibility and adequacy of the 
individual health care; 

6) the persons freedom to unite into public organizations, 
defending the interests of public and individual health, and the 
State support of the programmes of activities of these 
organizations; 

7) the all-round, rightful and timely informing of the 
population about the conditions of promoting the best possible 


heelth and advertising of these conditions, 


8) the participation of public organizations in the health 
activities management directly as well as through the 
democratically elected representatives; 

9) the State support of persons in protecting, recovering and 
improving their health; 

10) the partial or full compensation, which is guaranteed by the 
State, of health care costs which might worsen the quality of 
life; 


11) the all-round prevention of threat and damage to individual 
and public health exercised by all subjects of the health 
activities; and 

12) the promotion by the State of economic efforts and 
initiatives beneficial to health. 


If the relations specified in Article 1 of this Law are not 
regulated by laws and provisions of legal norms, which regulate 
similar relations, cannot be applied thereto, the principles set 
ferth in Par. 1 of this Article shall be applied in the settlement 
of any disputes that may arise. 


Chapter 2. The Lithuanian National Health System 


Article 7. The Foundations of Forming of the Lithuanian 
National Health System 


The foundations of forming of the Lithuanian National Health 
System shall be as follows: 


1) ensuring of social justice in health activities, 
2) integration of all resources of health activities into a unified 


system, their planning and use according to the national 
iotities of health activiti 


3) integration of individual health care and public health care 
nto a unified system; 

4) introducing of the elements of the social market economy 
into health activities without violating the national priorities of 
health activities; 

5) ensuring of the implementation of the Lithuanian health 
programme, and the programmes of the health system reform; 
6) ensuring of intersectoral coordination of the health 
activities; and 

7) ensuring of participation of the public m the health 
activities management. 


**5* 
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Chapter 3. Levels of Health Activities 
Section 1. The Required Level of Health Activities 


Article 16. The Indicators of the Required Level of Health 
Activities 


The required level of health activities shall establish the scope 
of health activities which are supported by the State or local 
authorities, necessary conditions for health activities, the list of 
maintaining of the already achieved level of public health. 


The required level of health activities shall be defined by: 


1) the lists of necessary diagnostic measures approved by the 
Ministry of Health; 


2) the necessary assortment of medicines and other medical 
articles approved by the Ministry of Health; 


3) the list of individual health care measures supported by the 
State and local authorities free of charge; 


4) the list of State institutions and services of individual and 
public health care, and pharmacies according to the type thereof, 


5) the list of necessary measures of public health care; 


6) the established necessary conditions of individual and 
public health care; 


7) obligatory State and municipal health programmes, and 


8) the basic volume, established by this Law, of financing of 
health activities which are carried out by the Lithuanian 
National Health System, from the State, municipal budgets and 
compulsory health insurance funds. 


The required level of health activities shall be established taking 
into consideration the demographic, health and environmental 
quality indicators and tendencies of changes thereof. 


The required level of health activities, with the exception of the 
indicators of acceptability and adequacy of individual and public 
health care established in items 1 and 2 of Par. 2 of this Article, 
shall be established by the Government of the Republic of 
Lithuania on the joint recommendation of the Ministry of Health 
and the National Health Council. 

Article 17. The Structure of Individual Health Care 
Supported (Free of Charge) by the State and Local 
Authorities 


The individual health care supported (free of charge) by the 
State and local authorities shall comprise: 


1) the preventative medical treatment, 
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2) restorative medical treatment; 
3) tical rehabilitation: 
4) nursmg, 


5) social services and social assistance in medical treatmert, 
and 


6) services which are attributed to medical treatment m 
accordance with the manner prescribed by this Law. 


Article 18. Individual Heslth Care Supported (Free cf 
Charge) by the State 


The following shall be attributed to the individual health care 
supported (free of charge) by the State: 


1) necessary medical treatment on the secondary and tertiary 
levels of health activities; 


2) individual health care provided to servicemen, cadets and 
law and order and law-enforcement officers and volunteers; 


3) individual health care provided to persons detained by the 
police, put into places of detention, prisoners (with tie 
exception of medical rehabilitation in sanitorium and reser- 
institutions), 


4) individual health care provided to persons who have 
suffered from violations of law, provided that they are witnesses 
in criminal cases according to the procedure established by legal 
acts, 


5) individual health care in accordance with the list əf 
categories of civil servants established by the law, 


6) individual health care provided to persons who are ill for en. 
uninterrupted period of more than four months; 


7) provision of persons ill with diseases, the list thereof -3 
approved by the Government of the Republic of Lithuania, with 
prostheses of teeth, limbs, joints and other organs, 


8) individual health care provided to persons who are ill with 
tuberculosis, sexually transmitted diseases, AIDS, infectious and 
endocrinal diseases entered in the list established by the 
Government of the Republic of Lithuania, as well as mental 
diseases, oncogenic diseases, alcoholism, drug dependence, and 
toxic substance addiction; and 


9) blood donorship, haemodialysis, organ and tissue 
transplantation. 


The scope of individual health care (types of individual healtL 
care and the list of measures thereof) which is supported by the 
State, with the exception of the case specified in item 5 of Par. I 
of this Article, shall be established by the Government of the 
Republic of Lithuania on the joint recommendation of the 
Ministry of Health and the National Health Council. 


Article 19. Individual Health Care Supported (Free of 
Charge) by Local Authorities 


The following shall be attributed to the individual health care 
supported (free of charge) by local authorities: 


1) necessary medical treatment provided on the primary level 
of health activities, 


2) individual health care of pregnant women; 


3) individual health care provided to mothers until the baby is 
one year of age; 


4) individual health care provided to the family members of 
unemployed and disabled persons; 


5) individual health care provided to persons under 16 years of 
age, 


6) individual health care provided to persons whose income is 
less than the level of income supported by the State, as well as 
orphans under 18 years of age; 


7) individual health care provided to invalids of group I, and 


8) provision of persons of established categories with 
prostheses of teeth. 


The scope of individual health care (types of individual health 
care and the list of measures thereof) which is supported by 
local authorities shall be established by the Government of the 
Republic of Lithuania on the joint recommendation of the 
Ministry of Health and the National Health Council. 

Local authorities shall have the right, when possible, to establish 
an additional scope, [compared] to the scope established by the 
Government of the Republic of Lithuania, of individual and 
public bealth care supported by local authorities, on the joint 


recommendation of a physician of the town or district 
municipality and the community health council. 


teg 


Part IL Health Activities 


*»*9?5 


Chapter 2. Individual Health Care 


es è 


Article 39. Prophylactic Examinations . 


Workers of certain professions and individuals, working in 
certain fields and lines of production, must submit to a health 
examination prior to engaging in professional activity and during 
the course of such activity. The Government of the Republic of 
Lithuania compiles the list of workers in these professions, jobs 


and production branches and sectors, as well as the procedure 
for individuals’ prophylactic examinations. 


Tbe health of workers of the professions, jobs and production 
branches and sectors, listed by the Ministry of Health, as well as 
of those individuals who had associated with those who had 
contracted the diseases specified on the list of communicable 
diseases, established by the Ministry of Health, shall be subject 
to required health examinations. 


examine the health of: 


1) pregnant women, and children under 16 years of age; 
2} mothers, until the infant reaches the age of one; 


3: individuals who had associated with patients who had 
contracted communicable diseases included cn the list 
established by the Ministry of Health. 


Workers of the professions, jobs, production branches and 
sectors listed and other individuals who had associated with 
patients who had contracted communicable diseases included on 
the list of communicable diseases, provided by the Ministry of 
Health, shall be quarantined and held under observation, for the 
purpose of having their health monitored, over the period of time 
specified by this Law or other laws. In the event these 
individuals, the persons close to them, or their representatives 
do not agree with the doctors decision regarding isolation and 
health status observation, these individuals must, zn accordance 
with the established order, be placed under compulsory 
quarantine and compulsory health observation. The police must, 
at the request of the institutions of health protection, assist in 
placing such persons under quarantine. 


Individuals working in the professions, branches and sectors of 
3roduction established by the Government, as well as 
individuals who have associated with those who had contracted 
the communicable diseases included on the list provided by the 
Ministry of Health, who refuse to have their health examined in 
the prescribed time period, shall be held responsible under the 
laws. 


Article 41. Application of Diagnostic and Treatment 
Measures 


**9 


A medical specialist may employ all scientifically substantiated, 


equipment and instruments only in trying to cure the patient and 
to save or prolong his life. In this instance, he must obtain 
permission of the patient, and if the patient is unconscious, or is 
a minor, of his/her parents, relatives, guardians, or his 
representatives permission and also the consent of the ethics 
commission, of the health aid institution, regarding the use of 
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such individual health care technologies. This consent must be 
executed in writing. When the patient is in an unconscious state 
and there is no information available regarding his relatives, 
parents, guardians or his/her representatives, these technologies 
shall only be applied by written consent and with the approval 
by, at least, two physicians in consultation, as well as that of the 
ethics commission of the medical aid institution. 


The application of compulsory hospitalisation, compulsory 
diagnostic, and compulsory treatment measures to individuals 
shall only be allowed in accordance with the order prescribed by 
law, in the presence of a genuine threat, that these individuals 
by actions, or because of the state of their health, may cause 
substantial harm to their own health or life or to that of other 
persons. Medical experts, who violate these requirements, shall 
be held responsible in accordance with the order prescribed by 
law. 


Article 42. Transfusions of Human Blood and Its Products 


Human blood for transfusion purposes or blood products 
production may be taken from a donor solely of the free will and 
by the consent of the donor. Human blood and its products may 
only be imported in and transported out of the Republic of 
Lithuania, for donor purposes, on the basis of agreements 
concluded with legal persons of foreign countries, by individual 
health care facilities accredited for this purpose. 


The conditions and order of importing into the Republic of 
Lithuania and exporting from it of human blood and its products, 
the quantity of donors blood and its products, intended for 
individual treatment use, to be imported into the Republic by 
Lithuanians and foreign nationals, and the conditions and order 
of conducting tests of human blood and its products in order to 
ascertain their harmlessness to human health, to be used for 
transfusion, shall be established by the Ministry of Health. 


The conditions and order of taking of human blood for 
donorship, production of blood products and use of human 
organs and tissue for transplants, medical research, diagnostics 
and treatment, order and conditions shall be established by laws. 


Individuals in violation of this Article shall be held responsible 
in accordance with laws. 


$$ 


Chapter 3. Public Health Care 
Article 54. Universal Character of Public Health Care 


The duty of all natural and legal persons shall be to take care of 
public health, the aim of which consists in promoting of health, 
preventing of the deterioration of the quality of consumer goods, 
environment, preventing of diseases and traumas, and 
decreasing the morbidity rate. Legal and natural persons who 
are in violation of this requirement, shall be held responsible, in 
accordance with the order established by this and other laws. 
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Article 55. Promotion of Public Health 
The promotion of public health shall consist of: 
1) health propaganda in the mass media; 

2) popularisation of health knowledge; 

3) health education; 

4) family planning consultation. 


Health propaganda, supporting initiatives of health policy skal 
be organised through the mass media by the Government ef Te 
Republic of Lithuania or municipalities, from the Government cr 
municipality funds. The Government of the Republc cf 
Lithuania shall determine the order of conditions with refe-erc: 
to the health propaganda disseminated through mass informatia 
media. 


Health knowledge promoting a healthy lifestyle among toe 
population shall be popularised; consultations on femty 
planning shall be organised in accordance with state aac 
municipality health programmes. 


Health instruction shall comprise the totality of voluntary ard 
compulsory health education measures, as well as phyzical 


The conditions and order of health promotion shall be regulated. 
by this and other laws and legal acts. 


* *5* 


Article 57. Prophylaxis and Control of Contagious Diserses 


Those individuals engaged in health activities shall carry out-th 
first, second and tertiary prophylaxis of and exercise conird 
over infectious diseases, within their competence. 


Tbe Government of the Republic of Lithuania, ministries ane 
other Government agencies shall guarantee the protection of the 
territory of the Republic of Lithuania and its populatior 
members from the importation and spread of particulerlv 
dangerous and dangerous contagious diseases. The Ministry o? 
Health shall approve and update lists of such diseases. The 
order of application of a system of sanitary-antiepidemic enc 
quarantine measures intended to protect the population from 
particularly dangerous and dangerous diseases shall be 
established by the Government of the Republic of Lithuama_ 
Veterinary-sanitary requirements for the prophylaxis of the 
previously mentioned diseases shall be established by fhe 
Vetermary Law. 


In the event of the existence of a threat of appearance or spread 
of infectious diseases and after the appearance and spread of 
such, the Government of the Republic of Lithuania, or municipal 
governments may, in the order prescribed by laws, introduce 
within appropriate territories, state of emergency measures amd 


regimes regarding work, study, travel and transportation, in 
order to provide protection from such diseases. 

Legal and natural persons who have violated the established 
requirements regarding the prophylaxis and control of 


communicable diseases shall be held responsible in accordance 
with the laws. 


4+ 


Part IV. Fundamentals of Health Activity Management 
Chapter 1. Ways and Means of Health Support 


Article 73. The Use of State Regulatory Subsidies for 
Health Activity Regulation 


Health relations shall be regulated through application of 
economic means regulated by laws and other legal acts: 


1) taxes, 

2) mandatory health insurance funds; 

3) voluntary health insurance funds; 

4) accident and occupational disease insurance fimds, 
S) other types of 1nsurance fees; 

6) special-purpose budget subsidies, 

7) soft loans, 

8) pricing policy, 

9) licenses, 


10) economic sanctions for violations against health activity 
laws and other legal acts; 


11) other economic measures. 


*** 


Article 77. Compensation of Costs of Measures and 
Services of Required Level of Health Activities to the 
Population 


Individual health care and services shall be provided free of 
charge to the citizens of Lithuania and persons without 
citizenship permanently residing in Lithuania, according to the 
basic prices fixed for the indispensable diagnostic measures and 
medicines and other articles of medicinal purpose of 


indispensable assortment. 


The differences between the basic costs of individual health 
care, supported by the state or municipalities, shall be covered 


in accordance with the order established by Law, from the 
required health insurance funds. 


ene 


Chapter 3. Financing of Health Activities 


Article 96. The Base Amount of Financing of the LNHS 
Activities 


The base amount of the financing of the LNHS activities 
including the funds of state budget and municipal budgets and 
the funds of the compulsory health imsurance funds must, 
according to the calculation methods prescribed by the 
Government, account for 5% of the value of the GDP each year. 


Article 97. The Grounds for the Financing of Executive 
Bodies of the LNHS Activities 


The executive bodies of the LNHS activities shall be financed 
oa the following bases: 


1) documents certifying the accrediting of legal persons or 
enterprises without the rights of legal persons, for individual or 
public health care activities, 

2) conclusion of contracts concerning health activities, 

3) compulsory liability insurance contract for damage caused 
to individual's health while providing individual health care, 
entered into between the enterprises and institutions accredited 
for individual health care. 

The basis for the financing of works performed on the 


compulsory public health care level shall be the conditions 
referred to in items 1 and 2 of part 1 of this Article. 


Article 98. Sources of Financing of the Facilities Engaged 
in Health Activities 

The state-run or municipal facilities of individual and public 
health care accredited for certain types of health activities shall 
be financed from the following sources: 


1) funds of the state budget of the Republic of Lithuania and 
municipal budgets, 


2) health insurance funds; 

3) funds of the insurance against accidents; 

4) resources of Health Funds; 

5) income received from paid health care and paid services; 


6) interest on the non-budgetary funds of individual and public 
health care facilities, kept in banks. 


The procedure for the financing of state-run and municipal 
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facilities of individual and public health care, state-owned 
enterprises accredited for certam types of health activities from 
the funds of state budget and municipal budgets shall be 
established by the Government of the Republic of Lithuania. 


The private subjects accredited for health activities shall be 
financed from the followmg sources: 


1) health insurance funds, 

2) funds of the msurance against accidents, 

3) income received from paid health care and paid services; 
4) interest on the funds of these facilities kept in banks; 


5) resources of health funds of enterprises, institutions, 
Organisations, confessions, and of other legal and natural 
persons. 


Subsidies from the state budget and municipal budgets may be 
allocated to private persons and facilities accredited for the 
individual and public health care, for the purpose of ensuring 
required level of works and services, in accordance with the 
procedure established by the Government or a local authority. 
Resources of the State Health Fund and Municipal Health Funds 
may be allocated for the implementation of health programmes. 


see 


Part VL The Contents of Rights and Duties of Individuals and 
Economic Entities in Health Care Activities 


Chapter 1. Rights and Duties of Individuals in Health Care 
Activities 
Article 132. The Rights of the Population in Health 
Activities 


The residents of the Republic of Lithuania shall have the nght 
to: 

1) have a healthy and safe physical and social environment as 
well as information about any danger existing in the 
environment; 


2) be provided with safe raw materials, articles, goods and 
Services, 


3) have information about health care institutions and 
services, and health care services provided by them; 


4) receive information concerning their health and guarantees 
concerning the confidentiality of said information; 


S) have acceptable, accessible and adequate health care; 


6) choose, m accordance with the established procedure, a 
health care specialist, health care institution, type of health care, 
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or refuse any of the above, unless the law provides otherwise; 
7) have free medical care (state-supported health carey, 


8) receive state-established support in protecting, recorerng 
and strengthening health; and 


9) take part, in accordance with the procedure establish2d by 
this Law, in determining the priority trends of health cars 
development, in controlling the accessibility and adequacy cf 
health care. 


Parents, adoptive parents, guardians or tutors of minors oc 
legally incapable persons shall have the right to choose for th-i- 
children, adopted children, or wards health care specialis, 
health care institutions, types of health care or refuse any cf the 
above, unless the law provides otherwise. 


Only citizens of the Republic of Lithuania and stateless persons 
who are residing in the Republic of Lithuania shel’ 
have the right to free medical care (state-supported individua! 
and public health care and services) and state-establish<c 
assistance in protecting, recovering and strengthenmg -heir 
health. 


The procedure and conditions of health protection for foreigners 
shall be specified by international agreements to which tle 
Republic of Lithuania is a party. 

Article 133. Rights of the Population in the Health 
Activities 

The residents of the Republic of Lithuania must: 


1) take care of the health of their children (adopted childrer,, 
wards) who are under age, and their elderly parents, 


2) refrain from violating health-related rights of other persons; 
and 


3) protect the environment from harmful effects. 


Persons who violate the requirements of this Law shall be licblz 
under law. 


SLOVAKIA. Law of 24 August 1994 of the National Counci. 
of the Slovak Republic on health care. (Zbierka Zakonov, Ho 
77, 11 October 1994, Item No. 277, pp. 1350-1370, as transla:ec 
in International Digest of Health Legislation, Vol. 46, No. 2 
1995, pp. 151-157.) 


PartL Basic provisions (Secs. 1-3). 


Under the terms of Sec. 1 (Purpose of the Law) this Law 
regulates the provision of health care and its organization, as 


well as the rights and duties of natural and legal persons with a 
view to assuring such care. Sec. 2 (Health care) defines the 
term "health care" to mean care aimed at protecting, 
maintaining, and restoring the health of persons. Care is 
provided to persons, whether healthy or ill, within the maternity 
framework as well as in all other circumstances necessitating 
medical care. The term "health care" covers all outpatient or 
preventive medicine at the workplace, pharmaceutical care, and 
medical examinations undertaken by the attending physician. 
The protection of the health of persons is regulated by a specific 
law, i.e., the Law of 24 August 1994 on the protection of the 
health of persons. Sec. 3 assigns responsibility to the State to 
assemble the conditions that enable health care to be dispensed 
professionally and in a coherent, systematic, and accessible 


manner. 


Part IL Dispensing of health care Secs. 4-16). 


Sec. 4 lays down that every person is entitled to receive health 
care, including medicaments, medical equipment, and medical 
devices. Health care is dispensed by State health 
establishments, the municipalities, and natural or legal persons, 
in accordance with the current state of medical science and the 
other biomedical sciences. 


The conditions under which health care is provided without 
charge or against payment are defined in Sec. 5, while Sec. 6 
deals with the rights and duties of persons to whom health care 
is provided, subsection 2 of this Section formulates the rights of 
such persons in their relationships with health personnel, i.e.: 
(a) the right to respect for the person's physical and mental 
integrity, (b) the right to appropriate information, concerning, in 
particular, the nature of his disease, the medical procedures that 
(c) the right to refuse health care, except m cases where, in 
accordance with this Law, health care may be provided in the 
absence of the patient's or his legal representative's consent, (d) 
the nght to decide on his participation in studies and trials 
hearing upon new medical knowledge or methods, (e) the right 
to the preservation of confidentiality of any data relating to his 
state of health, or circumstances associated with his state of 
health if, in cases envisaged by the Law, health personnel or 
allied health personnel are not exempt from the obligation of 
confidentiality, and 0) the right to be relieved of their suffering 
according to the current state of knowledge in medicine and the 
biomedical sciences and to be treated with compassion by health 
personnel and allied health personnel, in a manner consonant 
with ethics and dignity. Under subsection 3, all persons must: 
(a) cooperate in the provision of health care; (b) follow the 
treatment prescribed by the physician; (c) present themselves for 
examinations and treatment sessions within tbe periods 
specified by the physician; (d) participate in health education 
deemed to be in the public interest; (e) in the cases provided for 
by this Law, undergo examinations on recruitment for 
employment, preventive check-ups, diagnostic examinations and 
tests not linked to health hazards, treatment imposed in the case 
of a communicable disease, and immunizations, and comply 
with isolation or quarantine measures, prohibitions on the 


carrying out of professional or other activities, and any other 
measure for protection against communicable diseases, and, at 
the request of a physician, indicate the persons suffering from a 
communicable disease; and (f) at the request of health personnel, 
provide notification of any disorder or circumstance affecting the 
provision of health care. An infected person is required to 
indicate the origin of the infection, if this is known to him, 
provide any information leading to its identification, and 
indicate the persons he may have infected. Any person suffering 
from a communicable digease must adopt behaviour designed to 
prevent the transmission of such a disease to other persons, and 
fg) supply or offer all essential aid to any person in danger of 
death or showing signs of serious deterioration in his state of 
3ealth, provided that this does not jeopardize his own health or 
ufe. 


Secs. 7-10 deal with the legal relationships that ensue from the 
provision of health care. Secs. 11 and 12 deal with, 
respectively, the provision of treatment abroad, and the 
treatment of foreign nationals in the Slovak Republic. Sec. 13 
lays down that preventive and therapeutic procedures are to be 
performed with the patients consent. Details are given of the 
riodalities governing the granting of consent and the cases of 
patients who are minors or incompetent. Sec. 14 lays down that 
a patient may, without his consent, receive inpatient health care 
in the following cases: (a) he is suffering from a disease likely 
to require compulsory treatment, (b) the patient, owing to a 
mental disease or the fact that he shows signs of mental 
disorders or a mental disease, constitutes a threat to himself or 
his associates or is in danger of seriously impairing his state of 
hzalth; or (c) the patient's state of health is such that his vital 
functions are endangered and it is necessary to take measures in 
order to preserve his life and permanently maintain his vital 
frnctions. Details are given of the modalities governing 
trzatment dispensed without the patient's consent. 


Under Sec. 15 (Provision of information to the patient), the 
physician is to inform the patient or his associates in an 
appropriate manner of the nature of the disease and the 
necessary medical procedures, thereby enabling them to 
ccoperate actively in the provision of health care. The physician 
is to determine the content of the information appropriate to 
each individual case, proceed tactfully and ethically, and ensure 
that the patient is not upset by the therapeutic process. The 
physician must provide the patient with full information in the 
folowing cases: (a) the patient is about to perform an activity of 
8 non-therapeutic nature; and (b) the patient is suffering from a 
sexually transmitted disease, AIDS, or any other communicable 
disease that necessitates special measures to prevent its spread. 
The physician is not required to inform a patient who does not 
wish to be informed, in which case the patient must declare in 
writing or in some other authenticated manner that he does not 
wish to be informed. Health personnel and allied health 
personnel must, when supplying or selling medicaments, 
medical devices, or medical articles to a patient, provide 
comprehensive information with regard to their use, handling, 
efficacy, etc. If it is established that the patient has a sexually 
transmitted disease, AIDS, or another communicable disease 
necessitating measures such as those provided for by special 
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provisions, the physician is required to notify any person who 1s 
likely to have been infected If it is established or suspected that 
a patient has a serious genetic disorder, the physician is to 
inform the patient and the consanguineous relatives to whom a 
genetic disorder is liable to be transmitted of the possible 
presence of such a disease. Any person who has been thus 
informed by a physician is required to keep the information 
confidential, it being the physician's duty to inform the person 
concerned of this obligation. Sec. 16 deals with the keeping of 
medical records by health establishments. 


* *x* 


Part V. Special health care (Secs. 36-49). 


see 


Under Sec. 41, "medically indicated trials" is defined as the 
experimental use of a therapeutic method on a patient suffering 
from a disease addressed by the trials, insofar as it is anticipated 
that effective results will be obtained in the treatment of this 
disease or that the patient will derive diagnostic or therapeutic 
benefits. Medically indicated trials may only be conducted with 
the patient's consent, expressed in writing or authenticated in 
some other manner, the patient being of full age and fully 
competent In the case of minors or incompetent persons, the 
consent of the legal representative is required. In addition, the 
patient must be informed of the proposed medical procedures 
and the possible risks to his health. The information provided to 
the patient and the latter's consent must be mentioned in the 
medical file of the patient concerned. 


Under Sec. 42, "trials without a medical indication" is defined 
as the experimental use of a therapeutic method of medicament 
on a healthy person or a person suffering from a disease other 
than that addressed by the trials. .... Trials without medical 
indication may only be conducted with the subject's consent, 
expressed in writing or authenticated in some other manner, the 
person being at least 18 years of age and fully competent. Trials 
withont medical indication may not be conducted on the 
following persons: (a) pregnant women; (b) minors or 
incompetent persons, (c) fetuses or human embryos, (d) 
detainees or persons serving a prison sentence; (e) persons in the 
armed forces during national service or a substitute service or 
serving in the civil service; and (f) foreign nationals. Any 
person who is to participate in trials without a medical 
indication is to be fully informed of the medical risks associated 
with such trials.. .. 


*»5» 


AUSTRALIA. AUSTRALIAN CAPITAL TERRITORY. 
Crimes (Amendment) Act (No. 3) 1995 (Act No. 50 of 1995), 18 
December 1995. (Australasian Legal Information Institute 
database.) 


5. After Part IIIA of the Principal Act the following Part is 
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inserted: 

"Part II[B-female genital mutilation 
Interpretation 

"92V. In this Part - 

‘female genital mutilation’ means - 


(a) clitoridectomy or the excision of any other part of ttr 


female genital organs, 
(b) infibulation or similar procedure; or 
(c) any other mutilation of the female genital organs. 


Prohibition of female genital mutilation 


"92W. (1) A person shall not intentionally perform fema 
genital mutilation on another person. 


Penalty: Imprisonment for 15 years. 


"(2) It is not a defence to a prosecution for an offence under 
this section that the person on whom the female genii 
mutilation was performed, or a parent or guardian of that persen. 
consented to the mutilation. 


Removal of child from Territory for genital mutilation 


"92X. (1) A person shall not take a child from the Territocy. 
or arrange for a child to be taken from the Territory, with he 
intention of having female genital mutilation performed on thc 
child. 


Penalty. Imprisonment for 7 years. 


"(2) In proceedings for an offence against subsection (1), if 1 5 
proved that - 


(a) the defendant took a child, or arranged for a child to te 
taken, from the Territory, and 

(b) female genital mutilation was performed on the child wl ite 
outside the Territory, 

it will be presumed, in the absence of proof to the contrary, that 

the defendant took the child, or arranged for the child to be 

taken, from the Territory with the intention of having femaie 

genital mutilation performed on the child. 


"(3) In this section - 
‘child’ means a person under the age of 18 years. 


Exception-medical procedures for genuine therapeucic 
purposes 


"92Y. (1) It is not an offence under this Part to perfomr a 
medical procedure that has a genuine therapeutic purpose er to 
take a person, or arrange for a person to be taken, front the 


Territory with the intention of having such a procedure 
performed on the person. 


"(2) A medical procedure has a genuine therapeutic purpose 
only if - 


(a) performed on a person in labour, or who has just given 
birth, and for medical purposes connected with that labour 
or birth, by a medical practitioner or midwife; or 

(b) necessary for the health of the person on whom it ıs 
performed and it is performed by & medical practitioner. 


*(3) A medical procedure that is performed as, or as part of, a 
cultural, religious or other social custom is not of itself to be 
regarded as being performed for a genuine therapeutic purpose. 


"(4) In paragraph (2) (a) - 

‘midwife’ means a person - 

(8) registered as a midwife under the Nurses Act 1988; or 

(b) deemed to be registered as a midwife under that Act by 


virtue of section 25 of the Mutual Recognition Act 1992 of 
the Commonwealth. 


Exception-sexual reassignment procedures 

"927. (1) It is not an offence under this Part to perform a 
sexual reassignment procedure or to take, or arrange for a person 
to be taken, from the Territory with the intention of having such 
a procedure performed on the person. 


"(2) In subsection (1) - 


‘sexual reassignment procedure’ means a surgical procedure 
performed by a medical practitioner to give a female person, or a 
person whose sex is ambivalent, the genital appearance of a 
person of the opposite sex or of a particular sex (whether male 
or female)." 


oes 


AUSTRALIA. NORTHERN TERRITORY. Criminal Code 
Amendment Act (No. 2) 1995 (Act No. 63 of 1995), 28 
December 1995. (Laws of the Northern Territory of Australia, 
1995, pp. 1-3.) 

3. NEW DIVISION 


The Criminal Code is amended by inserting after section 186 the 
following: 


"Division 4A - Female Genital Mutilation 
"186A. DEFINITIONS 


"In this Division - 


authorised professional’ means - 


(a) a person registered under the Nursing Act as a general 
ieie nee: 


nursing or midwifery by a body established under 
the law of that place having functions similar to the 
functions of the Nurses Board under the Nursing Act, or 
(c) a person registered under the Health Practitioners and 
Allied Professionals Registration Act in the category of 
health practice of Aboriginal health work; 


female genital mutilation’ means the excision, infibulation or 
any other mutilation of the whole or any part of the labia majora 
or labia minora or clitoris, 


gender reassignment procedure means a surgical procedure to 
give a female, or a person whose sex is ambivalent, the genital 
appearance of a particular sex (whether male or femaley, 


‘medical practitioner’, in relation to an operation performed in a 
place outside the Territory, includes a person suthorised to 
practise medicine by a body established under the law of that 
place having functions similar to the functions of the Medical 
Board of the Northern Territory under the Medical Act. 


"186B. FEMALE GENITAL MUTILATION 


"(1) A person who performs female genital mutilation on 
another person is guilty of a crime and is liable to imprisonment 
for 14 years. 


"(2) An offence is committed against this section even if one or 
more of the acts constituting the offence occurred outside the 
Territory if the person mutilated by or because of the acts is 
ordinarily resident in the Territory. 


(3) It is not an offence against this section to perform a 
surgical operation if the operation - 


(a) has a genuine therapeutic purpose and is performed by a 
medical practitioner or authorised professional, or 
(b) is a gender reassignment procedure and is performed by a 
tical litioner. 


"(4) A surgical operation does not have a genuine therapeutic 
purpose by virtue of the fact that it is performed as, or as part of, 
a cultural, religious or other social custom. 


"186C. REMOVAL OF CHILD FROM TERRITORY FOR 
FEMALE GENITAL MUTILATION 


"(1) A person who takes a child from the Territory, or arranges 
for a child to be taken from the Territory, with the intention of 
having female genital mutilation performed on the child is guilty 
of a crime and liable to imprisonment for 14 years. 
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“(2) In proceedings for an offence against subsection (1), if it is 
proved that - 


(8) the accused took a child, or arranged for a child to be taken, 
from the Territory; and 

(b) female genital mutilation was performed on the child while 
outside the Territory, 


it shall be presumed, until the contrary is proved, that the 
accused took the child, or arranged for the child to be taken, 
from the Territory with the intention of having female genital 
mutilation performed on the child. 


"186D. CONSENT NOT RELEVANT 


"It is not a defence to a charge of a crime defined by this 
Division that the person mutilated by or because of the acts 
alleged to have been committed - 


(a) consented to the acts; and/or 
(b) consented to being taken from the Territory, 


or that a parent or guardian of the person so consented." 
4. APPLICATION 


This Act applies only to acts occurring after the commencement 
of this Act. 


a 


AUSTRALIA. TASMANIA. The Perinatal Registry Act, 1994 
(Act No. 31 of 1994), 10 May 1994. (International Digest of 
Health Legislation, Vol. 47, No. 2, 1996, pp. 170-172.). 


The following is an outline of some of the principal provisions 
of this Act. 


Part 1. Preliminary (Secs. 1-3). Sec. 3 defines various terms, 
including the following: "born alive" (the complete expulsion or 
extraction from its mother of a viable fetus in which, after that 
expulsion or extraction, the heart was beating), "maternal death" 
(the death of a woman caused by, or that may have been caused 
by, her pregnancy or in which her pregnancy was, or may have 
been, a contributing factor, or the death of a woman that occurs 
before the twenty-ninth day afler the day on which the woman 
gave birth to a child; or the death of a woman caused by, or that 
may have been caused by, her giving birth to a child or in which 
her giving birth to a child was, or may have been, a contributing 
factory, "perinatal death" (the death of a viable fetus at any time 
up to the moment of its complete expulsion or extraction from 
its mother, and the death of a child born alive where the death 
occurs before the twenty-ninth day after the date of the birth), 
"viable fetus" (a product of conception) — of at least 20 weeks’ 
gestation or such lesser number of weeks' gestation as may be 
prescribed by the regulations, or of a weight of not less than 400 
grammes or such lesser weight as may be prescribed by the 
regulations). 
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Part 2. Council of Obstetric and Paediatric Mortality and 
Morbidity (Secs. 4-13). Sec. 4 establishes the Council refered 
to in the title, while Sec. 5 indicates its composition. Sec € 
(Functions of the Council) reads as follows: 


"6. The Council has the following functions: 


(a) to investigate the circumstances surrounding, and th 
conditions that have or may have caused — 


(i) maternal and perinatal deaths in Tasmania; and 

(ii) deaths of children in Tasmania in the age group from 22 
days to 14 years (inclusive), and 

(iii) congenital abnormalities in children born in Tasmania; anc 

(iv) injuries, illness or defects suffered by pregnant womea er 
viable foetuses in Tasmania at any time before or durirg 


(b) to maintain a perinatal data collection for the purpose of — 


(i) collecting, studying, researching and  interpestiag 
I LA d 


i) Galeón. studying, researching and interpreting 

mformation relating to births in Tasmania; and 

(iii) identifying and monitoring trends in respect of per-netel 
health (including congenital abnormalities), and 

(iv) providing information to the Secretary on the requirements 
for, and the planning of, obstetric and neonatal care; aad 

(v) providing information to persons employed in health care 
and to researchers; and 

(vi) maintaining a register of congenital abnormalities; and 


(c) to provide information for the education and instructiom in 
medical theory and practice in obstetrics and peedriatrics for 
legally-qualified medical practitioners and nurses, 


(d) to investigate and report on any other matters relacing to 
Obstetric and paediatric mortality and morbidity referred tc the 
Council by the Minister or the Secretary, and 


(e) to perform any other function imposed by this Act or any 
other Act or the regulations." 


Sec. 7 deals with the Council's powers, while Sec. 8 provides for 
the delegation of its functions or powers. Sec. 9 provides fcr the 
establishment of committees to assist the Council in perfomring 
its functions. Staff and arrangements with other persons are 
dealt with in Secs. 10 and 11, respectively. Under Sec. 12, the 
Council is to prepare an annual report which must not contain 
any information which enables the identification of an" pe-son 
in respect of whom information is kept in a register. Sec 13 
provides for the protection of members of Council and staff 


Part 3. Registers (Secs. 14-17). Under Sec. 14, the Council is 
to maintain such perinatal and other registers as it cors:ders 
appropriate. Sec. 15 (Confidentiality and use of inform arion) 
reads substantially as follows: 


"15. (1) A person must not disclose any information or 
publish any document acquired by him or her as a member of the 
Council, a member of a committee or an employee except where 
the information is disclosed or the document is published with 
the approval of the Council — 


(a) to a legally-qualified medical practitioner, or a nurse, 
concerned in — 


(i) the care of the pregnant woman and her unborn child; or 

(ii) the birth of the child; or 

(iii) the care of the child under the age of 6 months; or 

(iv) the care of the child born with a congenital abnormality, 
injury, illness or defect; or 


(b) toa person concerned in research; 


(2) Any information disclosed or document published under 
subsection (1) (b) to a person concerned in research must not 
contain information which enables the identification of any 
person in respect of whom information is kept in a register 
except where the person or the person's parent or guardian has 
consented in writing to that identification. 


3) ... 
(4) .... 


(5) A person to whom information is disclosed or a document 
is published under subsection (1) (a) ot (6) and any person or 
employee under the control of that person is subject in respect of 
that information or document to the same rights, privileges, 
obligations and liabilities under this section to which a member 
of the Council is subject. 


(6) ...." 


Sec. 16 (Duty of attendant at birth or death, etc., to provide 
prescribed information) reads substantially as follows: 


"16. (1) In this section ~ 
‘attendant’ means — 


(a) if the birth or death occurs in a private medical 
establishment, the licensee of the establishment; or 


(b) if the birth or death occurs in a public hospital, the 
Regional Health Board which maintains and operates that 
hospital or, where that Board has delegated its functions as 
attendant under this section to another person, that other person; 
or 


(c) if the birth occurs elsewhere than in a private medical 
establishment or a public hospital — 


(i) the midwife or person performing the duties of midwife in 
attendance on the mother at the time of the birth; or 

(ii) where there is no midwife or person performing the duties 
of midwife in attendance on the mother at the time of the 
birth, the legally-qualified medical practitioner in 


attendance; or 

(iii) where there is no midwife, [the] person performing the 
duties of midwife or legally-qualified medical practitioner 
in attendance on the mother at the time of the birth — 


(A) if the mother or child is admitted to a private medical 
establishment or a public hospital because of the birth, the 
person specified in paragraph (a) or (5); or 


(B) in any other case, the legally-qualified medical practitioner 
who undertakes the care and treatment of the mother and child 
because of the birth; or 


(d) if the death occurs elsewhere than in a private medical 
establishment or a public hospital — 


( where a legally-qualified medical practitioner was in 
attendance at the death or examined the body of the 
deceased, that medical practitioner, or 

(ii) where a legally-qualified medical practitioner is required to 
give a certificate in respect of the death under section 34 of 
the Registration of Births and Deaths Act 1895, that 
medical practitioner, or 

(iii) where no legally-qualified medical practitioner is required 
to give the certificate referred to in subparagraph (ii), a 
person in attendance at the death; or 

(iv) m any other case, a person required to give information 

. relating to the death to a registrar under the Registration of 
Births and Deaths Act 1895; 


‘required information’ means the information required by the 


Council as specified m a form provided or approved by the 
Council. 


(2) An attendant must provide the required information in 
relation to a birth, maternal death or perinatal death to the 
Council within 7 days after that birth or death. 

Penalty: 

(3) An attendant must not disclose or publish required 
information to any person except to the extent necessary for the 
performance of his, her or its functions as attendant and, as the 
case may be, as — 

(a) licensee of a private medical establishment, or 

(b aRegional Health Board; or 

(c) amidwife, or person performing the duties of midwife, or 
(d) a legally-qualified medical practitioner. 

Penalty: 
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(4) The Registrar-General must provide the required 
information in relation to a maternal death or perinatal death to 
the Council within 30 days after a registrar of a district has 
received information of the death under section 23 of the 
Registration of Births and Deaths Act 1895." 


Sec. 17 (Duty to provide information requested by Council) 
reads substantially as follows: 


"17. On receipt of the written request of the Council, a person 
must provide any information, or any document in that person's 
control, that the Council — 


(a) considers may be relevant to the performance of its 
functions, and 


(b) has specified in the request. 
Penalty ...." 
Part 4 (Secs. 18-22) deals with miscellaneous matters. 


The following Scbedules sre appended: 1. Members of Council; 
and 2. Meetings of Council. 


CANADA. ONTARIO. Ontario Regulation 19/95 of 19 
January 1995 made under the Consent to Treatment Act, 1992. 
(The Ontario Gazette, Vol. 128, No. 5, 4 February 1995, pp. 
257-258, as in International Digest of Health 
Legislation, Vol. 47, No. 2, 1996, pp. 188-189.) 


This Regulation, which has been made under the Act referred to 
in the title is to come into force simultaneously with Sec. 48 of 
that Act. Secs. 1 and 2 provide extra details with regard to the 
definition given in the Act of "health practitioner" and 
"treatment, respectively. Secs. 4-6 under the rubric 
"Determination of Capacity" read as follows: 


"4. (1) In determining whether a person is capable with 
respect to a proposed treatment, a health practitioner shall 
exercise his or her professional judgment. 


(2) A health practitioner shall presume that a person is capable 
with respect to a treatment unless the health practitioner has 
reason to believe that the person may be incapable with respect 
to the treatment. 


(3) A health practitioner shall not presume that a person is 
incapable with respect to a proposed treatment based solely an, 


(a) the existence of a psychiatric or neurological diagnosis, 

(b) the existence of a disability, including a speech or hearing 
impairment; 

(c) a refusal of a proposed treatment that 1s contrary to the 
advice of the health practitioner or of another person; 

(d) arequest for an alternative treatment, or 

(e) the person's age. 
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(4) A health practitioner may have reason to believe tha: e 


person may be incapable with respect to a proposed treatmen- 
based on the following observations: 


l. The person shows evidence of confused or delusicnal 
hinki 


2. The person appears unable to make a settled choice abort 
treatment. 


3. The person is experiencing severe pain or acute fea- or 
anxiety. 


4. The person appears to be severely depressed. 
5. The person appears to be impaired by alcohol or drugs. 


6. Any other observations which give rise to a concern gebcur 
the person's capacity, including observations about the person's 
behaviour or communication. 


5$. (1) Ifa health practitioner believes that a person may be 
incapable with respect to a proposed treatment, he or she shall 
consider the following criteria in order to determine whether, 11 
his or her opinion, the person is able to understand ‘he 
information that is relevant to making a decision concernirg d 
treatment: 


1. The person must demonstrate an understanding of, 


the condition for which the treatment 1s proposed, 

iL the nature of the proposed treatment, 

iii. the risks and benefits of the treatment, and 

iv. the alternatives to the treatment presented by the health 
practitioner, including the alternative of not Sang 
treatment. 


(2) If the health practitioner is of the opinion that the perscar is 
able to understand the information that is relevant to meking a 
decision concerning the treatment, the health practitioner skall 
consider the following criteria in order to determine whe:her, in 
his or her opinion, the person is able to appreciate -he 
reasonably foreseeable consequences of a decision: 


1. The person must be able to acknowledge the fact -het the 
condition for which the treatment is recommended may afect 
him or her, 


2. The person must be able to assess how the proocsed 
treatment and alternatives to the treatment presented ty the 
health practitioner, including the alternative of not having the 
treatment, could affect the person's life or quality of life. 


3. The person's choice of treatment must not be substantially 
based on a delusional belief. 


6. When giving a person information about a treatment. the 
health practitioner shall use, to the best of his or her ab.lity, a 


means of communication which takes the person's education, 
age, language, culture and special needs into account." 


CHINA. Presidential Decree No. 33 of 27 October 1994 
promulgating the Law of the Peoples Republic of China on the 
protection of maternal and child health. (Renmin Ribao, 28 
October 1994, as summarized in International Digest of Health 
Legislation, Vol. 46, No. 1, 1995, pp. 39-42.) 


The following are among the principal provisions of this Law. 


Chapter I. General provisions (Secs. 1-6). Under the terms of 
Sec. 1, the purpose of this Law is to protect the health of 
mothers and children, and to enhance the "quality" of newborn 
infants. Sec. 2 assigns responsibility to the State to develop the 
protection of maternal and child health (referred to hereinafter 
as "MCH"), to provide the necessary conditions and material 
assistance, and to dispense medical and health services to 
mothers and children. The State is likewise responsible for 
supporting action in the field of MCH in the poor frontier 
regions. 

Under Sec. 3, MCH is placed under the authority of the people's 
government at all levels. MCH must be incorporated in the 
national economy and the Plan for Social Development. Under 
Sec. 4, the Administrative Department responsible for health in 
the State Council is responsible for MCH at the national level, 
and exercises control and supervision of MCH activities carried 
out in the country, in the light of specific local features. Other 
departments within the State Council are to act in coordination 
with the Administrative Department responsible for health in 
the MCH area. Under Sec. 5, the State is responsible for 
fostering and supporting teaching and scientific research in the 
MCH field, and for disseminating the latest techniques and 
modalities for their practical implementation, as well as 
scientific knowledge in the ficld of MCH. Sec. 6 provides for 
the granting of rewards to organizations or persons making 
distinguished contributions to MCH activities or associated 
research 


Chapter II. Protection of health before marriage (Secs. 7-13). 
Sec. 7 assigns responsibility to medical and health care 
establishments to provide the population with services for the 
protection of health before marriage. These services are to 
comprise: (1) pre-marital health education (covermg sexual 
hygiene, procreation, and genetic diseases) (2) pre-marital 
health counselling (including the provision of medical advice on 
health problems related to marriage and procreation), and (3) a 
pre-marital examination (designed to detect any diseases in one 
ot both of the spouses liable to have consequences on marriage 
or procreation). Under Sec. 8, the pre-marital examination is to 
consist of tests aimed at detecting the following diseases: (1) 
serious genetic diseases, (2) specified communicable diseases, 
and (3) designated mental diseases. The medical and health 
care establishment that performed the pre-marital examination is 
required to issue a pre-marital certificate. 


ur 


Sec. 9 lays down that any physician who, in the course of a pre- 
marital examination, has diagnosed a specified communicable 
disease in the mfective stage or a manifest mental disease is 
required to issue a medical certificate; in such cases, the future 
prueba E mis qu Under Sec. 10, 
a physician who diagnoses, in the course of a pre-marital 
examination, a serious genetic disease that is medically 
incompatible with procreation, is required to explain the 
situation to the future spouses, and give them medical advice. 
Future spouses may marry if they accept not to procreate by 
adopting long-term contraceptive measures or by undergoing 
ligation (this does not apply to cases in which marriage is 
prohibited under the Law on marriage). Sec. 11 lays down that, 
in the event that the findings contained in a pre-marital 
examinntion certificate are contested, a request for a technical 
medical assessment may be submitted with a view to obtaining a 
medical assessment certificate. Sec. 12 lays down that the 
presentation of a pre-marital examination certificate or a 
medical assessment certificate is necessary for a marriage to be 
registered. 


Chapter II. Protection of health during pregnancy and 
childbirth (Secs. 14-21). Under Sec. 14, medical and health 


care establishments are responsible for assuring the protection of 
the health of women of child-bearing age as well as pregnant 
and parturient women. The services provided with a view to 
such protection are to cover the following aspects: (1) the giving 
of instructions on the protection of maternal and child health 
(including giving medical opinions on the causes, treatment, and 
prevention of endemic conditions, and in particular serious 
genetic diseases and iodine deficiency disorders), (2) protection 
of the health of pregnant and parturient women (including the 
giving of advice and instructions concerning hygiene, nutrition, 
psychological factors, etc., as well as medical and health care 
(periodic prenatal examinations)y, (3) protection of the health of 
the fetus (including advice and instructions of a medical nature, 
and the monitoring of fetal development and growth}, and (4) 
protection of the health of the neanate (medical and health care 
covering, in particular, the development, growth, and 
breastfeeding of the neonate). Sec. 15 lays down that, where a 
pregnancy may, by reason of a serious disease or exposure to a 
teratogenic substance, endanger the life of safety of the pregnant 
woman or have profound consequences on the pregnant woman's 
health or normal fetal development, the medical and health care 
establishment is required to give instructions of a medical 
nature. Under Sec. 16, a physician who detects or suspects the 
existence of a serious genetic disease in a couple of procreative 
age 18 required to give a medical opinion; the couple is required 
to take the appropriate measures m accordance with the 
physician's opmion. Under Sec. 17, if the physician detects or 
suspects, in the course of a prenatal examination, that the fetus 
is abnormal, he is required to undertake prenatal diagnosis. Sec. 
i8 lays down that, if one of the following cases is detected 
during the course of prenatal diagnosis, the plrysician is to 
explain the situation to the couple concerned and suggest that 
pregnancy be terminated for medical reasons: (1) the fetus is 
affected by a serious genetic disease, (2) the fetus is suffering 
from a serious deficiency; and (3) in view of the presence of a 
serious disease, continuation of the pregnancy is liable to 
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endanger the life or safety of the pregnant woman or seriously 
jeopardize her health. Under Sec. 19, the written and signed 
consent of the person concerned must be obtained before a 
pregnancy is terminated or a ligation performed in accordance 
with the provisions of this Law (such interventions are 
performed free of charge) If the person concerned is 
incompetent, the signed consent in writing of the person's 
guardian is to be obtained. Sec. 20 prescribes that, if a woman 
becomes pregnant again after having given birth to a child 
suffering from a serious deficiency, the couple concerned are to 
be directed to a medical and health care establishment at district 
level or above in order to undergo a medical examination. 


Sec. 21 requires physicians and midwives to comply strictly with 
the instructions laid down, improve the quality of techniques 
and services in the field of obstetrics, and prevent or reduce 
lesions of an obstetric nature. Sec. 22 lays down that pregnant 
women who are unable to give birth in hoepital must give birth 
in a sterile environment with the assistance of duly qualified 
obstetrical personnel. Under Sec. 23, medical and health care 
establishments, as well as personnel performing deliveries in the 
home environment, are to issue a birth certificate in keeping 
with the standardized model and in accordance with the 
provisions laid down by the Administrative Department 
responsible for health in the State Council; in the case of the 
death of the parturient woman or the child, or the birth of a 
deficient child, a report must be submitted to the Administrative 
Department responsible for health. Sec. 24 requires medical 
and health care establishments to provide the parturient woman 
with instructions concerning the education of children, nutrition, 
and breast-feeding. Such establishments are required to ensure 
that all children benefit from the following services, in 
particular: a health check-up, immunization procedures; 
identification of the diseases of childhood; and the prevention 
and treatment of common or routine diseases in children. 


Chapter IV. Technical assessment (Secs. 25-27) Sec. 25 
empowers the local people's governments, from the district level 
upwards, to establish agencies to undertake technical medical 
assessments, these are responsible for examining complaints 
relating to pre-marital examinations, the diagnosis of genetic 
diseases, or prenatal diagnosis. Sec. 26 lays down, inter alia, 
that personnel undertaking this technical assessment must have 
clinical experience and a knowledge of genetics. The personnel 
of such agencies are recruited by the local people's government 
on the nomination of the administrative department responsible 
for health at the same level. 


Chapter V. Administration (Secs. 28-34). Under Sec. 28, the 
peoples governments at ali levels are responsible for taking 
measures to reinforce MCH, improve the quality of medical and 
health care services, prevent and treat endemic or prevalent 
diseases caused by environmental agents and that seriously 
jeopardize maternal and child health, and promote the 
development of establishments responsible for the protection of 
maternal and child health. 


Under Sec. 29, the administrative departments responsible for 
health of the local people's governments from the district level 
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upwards are to monitor MCH activities carried out in their aree 
of jurisdiction. Under Sec. 30, medical and health care 
establishments designated by the administrative department: 
responsible for health of the local people's governments at the 
level of the provinces, autonomous regions, or municipalities 
under the direct jurisdiction of the Central Authority arz 
responsible for ensuring the supervision and technical 
management of MCH in their areas of jurisdiction. Under Sec. 
31, medical and health care establishments are responsible, i1 
accordance with provisions laid down by the Administrative 
Department responsible for health in the State Council ami 
within their respective spheres of competence, to undertake 
MCH activities, establish standards for medical and health care 
activities, improve the technical quality of medical care, ado» 
appropriate measures for the well-being of the population, ard 
strive to promote MCH services. 


Sec. 32 lays down that medical and health care establishmerts 
must, when conducting pre-marital examinations, diagnosic 
procedures in respect of genetic diseases, prenatal diagnos.s, 
ligations, or pregnancy terminations in accordance with the 
provisions of this Law, comply with the requirements mad 
technical standards laid down by the Administrative Department 
responsible for health in the State Council, and with the 
authorization of the administrative department responsible icr 
health of the local people's government, at the district level 
upwards. It is strictly prohibited to apply techniques aimed et 
determining the sex of the fetus, except in cases of medical 
necessity. Sec. 33 lays down that personnel undertalorg 
diagnostic procedures in respect of genetic diseases or prenatal 
diagnosis in accordance with this Law are subject to the con-T5l 
of the Administrative Department responsible for health of the 
people's governments at the level of the provinces, autonomous 
regions, or municipalities under the direct jurisdiction of the 
Central Authority, and must obtain an appropriate certificats of 


are subject to the control of the administrative departments 
responsible for health of the local people's governments from the 
district level upwards, and must obtam an appropriate certificate 
of inspection. Under Sec. 24, personnel involved in MCH 
activities are required to strictly comply with professional echics 
and to preserve professional confidentiality. 


Chapter VI. Legal responsibility (Secs. 35-37) Sec 35 


indicates the penalties imposed on any person who, wihout 
having obtained the appropriate certificate of inspection 
delivered by the State: (1) undertakes pre-marital diagmcsis, 
diagnosis of genetic diseases, prenatal diagnosis, or tecknical 
medical assessment, (2) performs a pregnancy terminaticn. or 
(3) issues a medical certificate prescribed by this Law (im the 
latter case, the said certificate loses its validity). Secs. 36-38 
deal with the penalties imposed in respect of other offences 
against the provisions of this Law. 


Chapter VII. Supplementary provisions (Secs. 38-39). Szc. 38 
defines the terms "specified communicable disease" (AIDS, 
gonorrhoea, syphilis, leprosy, and other communicable discases 


considered to have, from the medical standpoint, an influence on 
marriage and procreation, in accordance with the Law of the 
People's Republic of China on the prevention and treatment of 
communicable diseases, promulgated by Presidential Decree No. 
15 of 21 February 1989), “serious genetic disease” (a congenital 
condition caused by genetic factors entailing the total or partial 
loss of the capacity to live in an autonomous manner, that is 
liable to reappear in the progeny, and is considered from the 
medical standpoint to be incompatible with procreation), 
“designated mental disease” (schizophrenia, manic-depressive 
psychosis, and other serious forms of mental disease), and 
“prenatal diagnosis” (a diagnosis performed on a fetus with a 
view to detecting a congenital deficiency or a genetic disease). 


NETHERLANDS. Law of 17 November 1994 amending the 
Civil Code and other legislation in connection with the 
incorporation of provisions concerning the contract to provide 
medical treatment. (Staatsblad van het Koninkrijk der 
Nederlanden, No. 837, 1994, as translated in International 
Digest of Health Legislation, Vol. 47, No. 2, 1996, pp. 189- 
193.) 


Section 447 


(1) A minor who has attained the age of sixteen shall be 
competent both to enter into a treatment contract on his own 
behalf and to act in law in matters directly connected with the 
agreement. 


(2) A minor shall be liable in respect of the commitments 
ensuing therefrom, without prejudice to the obligation resting on 
his parents to meet the costs of care and upbringing. 


**»* 


Section 450 


(1) Procedures carried out for the purpose of implementing a 
treatment contract shall require the consent of the patient. 


(2) If the patient is a minor and has not yet attained the age of 
sixteen but is over twelve, the consent of the parents who 
exercise parental authority over him or of his guardian shall be 
required. However, the procedure may be carried out without 
the consent of the parents or the guardian it if is manifestly 
necessary in order to avoid serious harm to the patient or if the 
patient, after careful consideration, still wishes the procedure to 
be carried out after consent has been refused. 


(3) Ifa patient aged sixteen or over cannot be deemed capable 
of reasonably assessing his interests in the matter, the care 
provider and a person as referred to in subsections 2 or 3 of 
Section 465 shall comply with the apparent opinion of the 
patient expressed in writing while he was still capable of the 
said reasonable assessment of his interests and contaming a 


refusal to grant consent as referred to in the first subsection. 
The care provider may deviate from this if he deems that there 
are good reasons for so doing. 


* ** 


Section 465 


(1) Ifthe patient has not yet attained the age of twelve, the care 
provider shall fulfil the obligations to the patient arising from 
this Division in respect of either the parents who exercise 
parental authority over the patient or the latter's guardian. 


(2) The same shall apply if the patient has attained the age of 
twelve but cannot be deemed capable of making a reasonable 
assessment of his interests in the matter, unless the patient has 
attained the age of majority and is under guardianship, in which 
case the obligations shall be fulfilled in respect of the guardian. 


(3) If a patient who has attained the age of majority and who 
cannot be deemed capable of making a reasonable assessment of 
his interests in the matter is not under i ip, the care 
provider shall fulfil the obligations to the patient arising from 
this Division in respect of the person who is authorised in 
writing to act on the patient's behalf. If there is no such person 
or if he does not act, the obligations shall be fulfilled in respect 
of the spouse or other partner of the patient, unless the latter 
refuses, or, if there is no such person, m respect of a parent, 
child, brother or sister of the patient. 


(4) The care provider shall fulfil his obligations in respect of 
the patient's legal representatives as referred to in subsections 1 
and 2 and the persons referred to in subsection 3 unless this is 
incompatible with what is required of a competent care provider. 


(5) The person in respect of whom the care provider is bound 
by subsections 2 and 3 to fulfil his obligations to the patient 
arising from this Division shall exercise the duty of care of a 
good representative. This person shall involve the patient as 
much as possible in the carrying out of his duties. 


(6) If the patient objects to a procedure of a radical nature for 
which a person as referred to in subsections 2 or 3 has given 
permission, the procedure may be carried out only if it is 
manifestly necessary to prevent serious harm to the patient's 
health. 


* »9 


VIET NAM. Decree of the Prime Minister of 10 June 1994 
issuing Regulations designed to promote breast feeding, on trade 
in and use of breast-milk substitutes. (International Digest of 
Health Legislation, Vol. 45, No. 4, 1994, p. 507.3 


Sec. 1 of this Decree reads as follows: 
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"1. Breast milk is the best food for infants. All organizations 
and individuals have the responsibility to protect breast milk 
and promote breastfeeding, provide adequate information and 
advice to mothers about the superiority of breast milk as well as 
child rearing practices suitable for each stage of child growth.” 


Sec. 2 defines "breast-milk substitutes" (the term includes dairy 
products, cereals, vegetable mixtures, fruit juices and tea, 
bottles, and pacifiers). Secs. 3 and 4 deal with information and 
educational programmes aimed at promoting breast-feeding. 
Sec. 5 reads as follows: 


"5. The following deeds are prohibited: 


l. Untruthful advertising with the purpose of propaganda on 
the use of breast-milk substitutes. 


2. Donating samples of products or breast-milk substitutes to 
mothers or members of their families with the purpose of 
promoting the use of these products. 


3. Offering gifts or financial support in any form to health 
workers at hospitals, maternity hospitals or other health centres 
for marketing and advertising breast-milk substitutes." 


Sec. 6 lists the Ministries and other bodies responsible for 
advantages of breast milk and sustained breast-feeding. Under 
Sec. 7, the Ministry of Trade is responsible for issuing licenses 
to import breast-milk substitutes, and to engage in trade in these 
products (subject to the approval of the Ministry of Health). 
Secs. 8-9 read as follows: 


"8. 1. Governmental, non-governmental or private 
organizations and other foreign companies in Viet Nam which 
employ women should create conditions for regular antenatal 
care of women, ensure adequate maternity leave before and after 
delivery, breast-feeding time and other relevant rights as 
stipulated by law. 


2. Governmental and private obstetric institutions and centres 
have the responsibility to enable mothers to breast-feed their 
baby half an hour after delivery. 


9. When breast-milk substitutes are needed for infant feeding, 
health workers should provide clear explanations on the use of 
these products and also the hazards of improper use." 


Detailed provisions concerning the labelling for breast-milk 
substitutes are laid down in Sec. 10, while Sec. 11, in addition 
to penal provisions, lays down that “organizations and 
individuals who have made achievements in supporting and 
promoting are to be rewarded as stipulated by the 
Law." Sec. 12 deals with the implementation and enforcement 
of the Decree. 
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UNITED NATIONS. COMMISSION ON HUMAN 
RIGHTS. Resolution 1994/49 of 4 March 1994 on the 
protection of human rights in the context of human i immuno- 
deficiency virus (HIV) and acquired immune deficiercy 
syndrome. (International Digest of Health Legislation, Vol. 45, 
No. 3, 1994, p. 406.) 


"The Commission on Human Rights, 


Convinced that HIV-AIDS related discrimination is « 
contravention of the fundamental principle of non-discrimination 
as reaffirmed in the Vienna Declaration and Programme oí 
Action, adopted by the World Conference on Human Rights, 


Recalling General Assembly resolutions 46/203 of 20 December 
1991 and 45/187 of 21 December 1990, Economic and Social 
Council resolution 1990/86 of 27 July 1990, Worid Health 
Assembly resolutions WHA41.24 of 13 May 1988, WHA43.1C 
of 16 May 1990, WHA45.35 of 14 May 1992 and WHA46.37 of 
14 May 1993, general recommendation 15 of the Committee on 
the Elimination of Discrimination Against Women and other 
relevant resolutions and decisions adopted by organizations oí 
the United Nations system, as well as by other competent 
forums, 


Recalling its resolution 1990/65 of 7 March 1990, in whick it 
endorsed the appointment by the Sub-Commission on Prevent. or 
of Discrimination and Protection of Minorities of Mr. Lair 
Varela Quirós to undertake a study on problems and causes of 
discrimination against people infected with HIV or people witt 
AIDS, and its resolutions 1992/56 of 3 March 1992 and 1993.5: 
of 9 March 1993 concerning discrimination against people witt 
HIV infection or AIDS, 


Acknowledging the significant role of the World Heeltk 
Organization, within the framework of the global strategy for Jhe 
prevention and control of AIDS, in combating discriminator 


against HIV-infected persons, including people with AIDS, 


Recognizing the major contribution made by national anc 
international organizations in partictla- 
organizations of people with HIV/AIDS, and the Internationa. 
Federation of Red Cross and Red Crescent Societies in fighting 
discrimination against and advocating the rights of people living 
with HIV/AIDS, 


Noting with appreciation the Rights and Humanity Declarafior 
and Charter on HIV/AIDS, transmitted to the Commission at it= 
forty-eighth session by the Permanent Mission of the Gambiz t» 
the United Nations, 


Recognizing that the challenges presented by HIV/AIDS require 


renewed efforts to ensure universal respect for the observance a 


human rights and fundamental freedoms for all, 


Concerned that lack of full enjoyment of their fundamental 
rights by persons suffering from economic, social or legal 
disadvantages heightens their vulnerability to the risk of HIY 
infecti 


Noting that, according to a report submitted to the Commission 
on the Status of Women at its thirty-third session, women are 
especially vulnerable to the risk of HIV infection and to the 
economic and social impact of AIDS as a result of their 
disadvantageous legal, social and economic status, 


Alarmed at discriminatory laws and policies and the emergence 


Concerned that the fear and ignorance surrounding AIDS are 
leading to j Vstiomatization and nreindi 
with HIV/AIDS or presumed to be at risk of infection, 

5 iting in intimidation, | oe sid 
against such individuals, as well as to arbitrary detention and 
deportation, 


Bearing in mind that, as recognized by the World Health 
Assembly m its resolution WHA45.35, there is no public health 
rationale for any measures that limit the rights of the individual, 
notably measures establishing mandatory screening, 


Recognizing that  anti-discrimination measures form a 
component part of an effective public health strategy, 


Stressing that discrimination and stigmatization are counter- 
preductve to ance to Peeve sud cone tl iis Des 


Emphasizing the responsibility of Governments, in a spirit of 
human solidarity and tolerance, to counter social 

of and discrimination against those affected by HIV/AIDS, their 
families and those with whom they live, and people considered 
to be at risk of infection, 


l. Calls upon all States to ensure that their laws, policies and 
practices, including those introduced in the context of 
HIV/AIDS, respect human rights standards and do not have the 
effect of inhibiting programmes for the prevention of HIV/AIDS 
and for the case of persons infected with HIV/AIDS; 


2. Also calls upon all States to take all the necessary steps, 
including appropriate and speedy redress procedures, to ensure 
the full enjoyment of civil, political, economic, social and 
cultural rights by people with HIV/AIDS, their families and 
those in any associated with them, and people presumed to be at 
risk of infection, with particular attention to women, children 
and vulnerable groups, in order to prevent discriminatory action 
against them or their social stigmatization, and to ensure their 
access to the necessary care and support, 


3. Urges all States to include in their AIDS programmes 
measures to combat social stigmatization, discrimination and 
violence directed against persons with HIV/AIDS, and to take 
the necessary steps to develop the supportive social environment 
necessary for the effective prevention and care of AIDS; 


be 


4. Also urges all States to review their legislation and practice 
to ensure the right to privacy and integrity of persons with 
HIV/AIDS and those presumed to be at risk of infection; 


5. Invites the Human Rights Committee, the Committee on 
to give full attention to monitoring States parties compliance 
with their commitments under the relevant human nights 
instruments regarding the rights of people infected with 
HIV/AIDS, their families and people with whom they live, or 
people presumed to be at risk of infection; 


6. Urges relevant working groups and special rapporteurs to 
consider in their reports the impact of HIV/AIDS on the 
enjoyment of human rights, 


Minorities, on discrimination against HIV-infected people or 
people with AIDS, and requests the to bring 
these reports to the attention of the relevant bodies of the United 
special rapporteurs, as well as to the human rights treaty bodies, 
the World Bank and other relevant financial institutions, and 
those concerned with tbe status of women; 


8. Also welcomes resolution EB93.R5 of 21 January 1994 
adopted by the Executive Board of the World Health 
Organization, in which the Executive Board recommended the 
development and eventual establishment of a jomt and co- 
sponsored United Nations programme on HIV/AIDS and urged 
that human rights concerns be incorporated into the strategies 
implementing the new programme; 


9. Expresses its grave concern about the risk which the 
continuing exploitation of children and child prostitution pose 
for the transmission of HIV, and calls upon the Special 
Rapporteur on the sale of children, child prostitution and child 
pornography, the Committee on the Rights of the Child and the 
Working Group on Contemporary Forms of Slavery to pay 
sustained attention to this question; 


10. Calls upon relevant professional bodies to re-examine their 

codes of professional practice with the view of strengthening 

respect for human rights and dignity in the context of 

HIV/AIDS, and calls upon the relevant authorities to develop 
;ning this : 


11. Requests the to prepare for the 
consideration of the Commission at its fifty-first session a report 
on international and domestic measures taken to protect human 
rights and to prevent discrimination in the context of HIV/AIDS 
and to make appropriate recommendations thereon." 
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UNITED NATIONS, COMMISSION ON HUMAN 
RIGHTS. Resolution. 1995/44 of 3 March 1995 on the 
protection of human rights in the context of human 
immunodeficiency virus (HIV) and acquired immune deficiency 
syndrome (AIDS). (International Digest of Health Legislation, 
Vol. 46, No. 3, 1995, pp. 393-395.) 


"The Commission on Human Rights, 


Recognizing that the increasing challenges presented by 
HIV/AIDS require renewed efforts to ensure universal respect 
for and observance of human rights and fundamental freedoms 
for all, as well as the avoidance of HIV/AIDS-related 
liscrimination and sti 


that respect for the principle of non-discrimination is 


Mindful 
the key to the protection and realization of human rights and 
fundamental 


freedoms as recognized im international 
instruments, 


Recalling General Assembly resolutions 45/187 of 21 December 
1990 and 46/203 of 20 December 1991, Economic and Social 
Council resolution 1990/86 of 27 July 1990, World Health 
Assembly resolutions WHA41.24 of 13 May 1988, WHA43.10 
of 16 May 1990, WHA4S.35 of 14 May 1992 and WHA46.37 of 
14 May 1993, General Recommendation 15 of the Committee on 
the Elimination of Discrimination against Women and other 
relevant resolutions and decisions adopted by organizations of 
the United Nations system, as well as by other competent 
forums, 


Welcomes the Final Declaration of the Paris AIDS Summit, of 1 
December 1994, in which the participants pledged to promote 
and protect the rights of people infected and affected by 
HIV/AIDS, 


Also welcomes the progress made in the establishment of a joint 
and co-sponsored United Nations programme on HIV/AIDS, 


Recalling its resolutions 1992/56 of 3 March 1992, 1993/53 of 9 
March 1993 and 1994/49 of 4 March 1994 concerning 
discrimination against people with HIV infection or AIDS, 


Acknowledging the significant role of the World Health 
Organization, and other bodies of the United Nations system, 
and the major contribution made by national and international 
non-governmental organizations, in particular organizations of 
people living with HIV/AIDS, and the Intemational Federation 
of Red Cross and Red Crescent Societies, in fighting 
discrimination against and advocating tbe rights of people living 
with HIV/AIDS, 


Noting with appreciation the Rights and Humanity Declaration 
and Charter on HIV and AIDS transmitted to the Commission at 
its forty-eighth session by the Permanent Mission of the Gambia 
to the United Nations, (E/CN.4/1992/82), 
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Concerned that lack of full enjoyment of their fundameatd 


rights by persons suffering from economic, social or legei 
disadvantage heightens their vulnerability to the risk of HIY 


Noting that, according to a report submitted to the Commission 
on the Status of Women at its thirty-third sess or, 
(E/CN.6/1989/6/Add. 1), women are especially vulnerable to thz 
risk of HIV infection and to the economic and social impac: cf 
AIDS as a result of their disadvantageous legal, social and 
economic status, and concerned at the increasing rate of HIY 
infection among women and girls, 


Expresses its grave concern that the continuing exploitatior. cf 
children, including child prostitution, poses the risk cf 
transmission of HIV, 


Concerned at evidence indicating that groups in society sufferinz 
discrimination in the enjoyment of their fundamental rights, an- 
disadvantage with respect to their access to education, healta 
care and social services, are as a result more vulnerable to th= 
risk of infection and to the personal and social impact of thz 
pandemic, 


Alarmed at discriminatory laws and policies and the emergence 
of new forms of discriminatory practices which deny pecpl= 
living with HIV/AIDS, their families and associates, as wel as 
high-risk groups, enjoyment of their fundamental rights and 
freedoms 


Concerned that the fear and ignorance surrounding HIV/A DS 
are leading to increased stigmatization of and prejudice against 
people living with HIV/AIDS or presumed to be at risk cf 
infection, lias an infimedetian. 2] E 
violence against such individuals, as well as to arbitary 
detention and deportation, 


Bearing in mind that, as recognized by the World Health 
Assembly in its resolution WHA45.35, there is no public health 
rationale for any measures that limit the rights of the individua, 


notably measures establishing mandatory screening, 


Stressing that discrimination and stigmatization are countes- 
productive to measures to prevent and control HIV/AIDS, and 
that anti-discrimination measures form a component part o7 a3 
effective public health strategy, 


Emphasizing the responsibility of Governments to take measures 


concerned with HIV/AIDS-related human rights and ethics, 


Recognizing that HIV transmission can be prevented thrcuga 
informed and responsible behaviour, and emphasizing the role 
and responsibility of individuals, groups and organs of society 
aimed at promoting, in a spirit of human solidarity ar 
tolerance, a social environment supportive of the effective 


prevention and eradication of the root causes of the HIV/AIDS 


Welcoming the report by the Secretary-General on international 
od Gen uu EE 

discrimination in the context of HIV/AIDS, 
(EACN 4/1995/45), and his recommendations therein, but noting 
with concern that there is insufficient information about 
successful strategies for protecting human rights in the context 
of HIV/AIDS, 


l. Confirms that discrimination on the basis of AIDS or HIV 
status, actual or presumed, is prohibited by existing 
international human rights standards, and that the term ‘or other 
status’ in non-discrimination provisions in international human 
rights texts can be interpreted to cover health status, including 
HIV/AIDS; 


2. Calls upon all States to ensure, where necessary, that their 
laws, policies and practices, including those introduced in the 
context of HIV/AIDS, respect human rights standards, including 
the right to privacy and integrity of people living with 
HIV/AIDS, prohibit HIV/AIDS-related discrimination and do not 
have the effect of inhibiting programmes for the prevention of 
HIV/AIDS and for the care of persons infected with HIV/AIDS, 


3. Also calls upon all States to take all the necessary steps, 
including appropriate and speedy redress procedures and the 
introduction of protective legislation and appropriate education 
to combat discrimination, prejudice and stigma, to ensure the 
full enjoyment of civil, political, economic, social and cultural 
rights by people living with HIV/AIDS, their families and 
associates, and people presumed to be at risk of infection, with 
particular attention to women, children and vulnerable groups, 
and to address such concern within their activities in the context 
of the International Year of Tolerance, 1995, 


4. Further calls upon all States to strengthen their efforts to 
advance the legal, economic and social status of women, 
children and vulnerable groups in order to render them less 
vulnerable to the risk of HIV infection and to the adverse socio- 


economic consequences of the AIDS pandemic, 


S. Recognizes the need to protect women and giris from 
sexual abuse and violence and calls upon the Special Rapporteur 
on the sale of children, child prostitution and child pomography, 
the Committee on the Rights of the Child, the Commissian on 
the Status of Women and the Working Group on Contemporary 
Forms of Slavery to pay sustained attention to the risk which the 
continuing exploitation of children, including child prostitution, 
poses for the transmission of HIV; 


6. Invites States to involve non-governmental and commnnity- 
based organizations and people living with HIV/AIDS in the 
formulation and implementation of public policies, including the 
support of participatory programmes for prevention, care and 
social support among vulnerable and marginalized populations; 


UR 


» 


7. Calls upon States to take all necessary steps, in particular 
appropriate education and information measures, to facilitate 
informed and responsible behaviour, 


8. Invites the Human Rights Committee, the Committee on 
to give full attention to monitoring States parties’ compliance 
with their commitments under the relevant human rights 
instruments regarding the rights of people living with 
HIV/AIDS, their families and associates, or people presumed to 
be at risk of infection; 


9. Calls spon the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities to keep the issue of 
AIDS-related discrimination under continuous review under all 
relevant agenda items, as well as within the work of its relevant 
working groups and special rapporteurs, 

10. Calls upon relevant professional bodies to re-examine their 
codes of professional practice with a view to strengthening 
respect for human rights and dignity in the context of 
HIV/AIDS, and calls upon the relevant authorities to develop 
training in this regard; 


11. Requests the co-sponsors of the joint and co-sponsored 
United Nations programme on HIV/AIDS to integrate a strong 
human rights component throughout the strategies and work of 
the future programme; 


12. Requests the High Commissioner for Human Rights to 


of the HIV/AIDS pandemic and to undertake with the Centre for 
Human Rights, in cooperation with the joint and co-sponsored 
United Nations programme on HIV/AIDS, non-governmental 
agencies and other actors in the field, the task of elaborating 
guidelines on promoting and protecting respect for human rights 
m the context of HIV/AIDS, and to reflect in this regard on the 
possibility of organizing a second international expert 
consultation on human rights and AIDS; 


13. Requests the Secretary-General to consult with 
Governments, relevant United Nations bodies, specialized 
agencies and non-governmental organizations with a view to 
keeping under review the protection of human rights in the 
context of the HIV/AIDS pandemic and to prepare for the 
consideration of the Commission at its fifty-second session a 
progress report on the development of a human rights 
component in the jomt co-sponsored United Nations programme 
on HIV/AIDS and on the status of the guidelines mentioned in 
paragraph 12." 


& 


EUROPEAN UNION. Decision No. 1729/95/EC of 19 June 
1995 of the European Parliament on the extension of the 
"Europe against AIDS" Official Journal of the 
European Communities, No. L 168, 18 July 1995, pp. 1-6.) 
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Annex L 1994 to 1995 Pian of Action 


Area of Activity 1 


Assessment of the knowledge, attitudes and behaviour of the 
general public and certain target groups (populations with high- 
risk lifestyles or in high-risk environments, marginalized 
communities), information and awareness-raising campaigns for 
the public and these groups. 


Promotion and assessment of the results of surveys on 
knowledge, attitudes and behaviour carried out in the Member 
States and at Community level. 


Assessment of the need for, and desirability of, undertaking 
studies to augment existing information in particular areas at 
Community level. 


Studies of the information campaigns for the general public and 
target sections of the population, such as homosexuals and 
bisexuals, minorities and migrants, dissemination of the results, 
encouragement of exchanges allowing experience in the Member 
States to be compared. 


Promotion of developments in methodology for measuring 
changes in knowledge, attitudes and behaviour and for assessing 
the impact on the latter of prevention measures undertaken in 
Member States. 


Development of ways to increase coordination and links between 
campaigns in the Member States, and of possible Community 
measures which could complement or contribute to such 

i including the use of the media and production of 
specific materials, such as those designed to make information 
easily accessible to opinion-formers and community leaders. 


Promotion of measures to increase public understanding and 
awareness of the problems caused by the epidemic for society as 
a whole and for the individuals and families directly affected. 


Encouragement of the development of telephone and 
computerized response mechanisms in the Community, and of 
centres providing information to the public or specific groups; 
promotion of the exchange of experience between them. 


Dissemination of the data on knowledge, attitudes and behaviour 
and on preventive measures. 


Area of Activity 2 

Measures for children and young people 

Examination and exchange of information about HIV/AIDS 
education in schools and other educational and training 
establishments for young people in the Member States and about 
how such education fits into the provision of sex education and 
general health education in such establishments. 
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Exchange of information on HIV/AIDS education progran-mes 
educational setting, interaction with general health educeticn 
programmes within and outside the education system. 


Promotion of pilot educational projects on HIV/AIDS whica sit 
into general health education and promotion for children ard 


Area of Activity 3 


Prevention of HIV transmission among particular groups and :n 
particular settings 


Travel and tourism 


Studies and exchanges of information and experience. cn. 
problems related to tourism, people travelling within tte 
Community and to and from third countries, and to border arets 
with third country States, promotion of pilot projects ard 
networks aimed at taking preventive action in tourist resorts, 


Programs 


Examination and exchange of information on the currest 
regimes in the Community for people with HIV and AIDS m 
prisons and detention centres, including procedures œn 
admittance, during incarceration and after release, education ef 


prisoners, training of staff and the possibility of specific 
prevention and harm-reduction measures. 


Promotion of pilot projects in cooperation with the Member 
States which take account of regulations and local circumstaaces 
aimed at developing new methods of providing care and supso‘t 
for those with HIV and AIDS, reducing the risks of transmiszica 
of HIV and improving the training provided to the staff wortirz 
in prisons. 

Injecting drug users 

Evaluation of the knowledge, attitudes and behaviour cf 
injecting drug users with regard to HIV/AIDS and consideration 
of HIV prevention strategies, exchange of information ari 
sharing of experience on methods concerning the supply of sai 
injecting equipment; assessment of the possible role cf 
methadone programmes in the prevention of HIV transmissor, 
examination of the interaction of the measures taken in Member 
States to combat dreg abuse with those on HIV/AIDS, and te 
consequences for the epidemic. 


Women exposed to specific risks of infection by HIV 


Overview and exchange of information on the situation cf 
women at particular risk of HIV in the Member States, includirz 
prostitutes and women drug users, and of the preventive 
activities being undertaken for such women; promotion of pilct 


projects on prevention and support aimed at particular groups 
and settings. 


Vertical transmission of HIV from mothers to children 


Examination and exchange of information on the transmission of 
HIV from mothers to children in Member States and on the 
situation of children and young people with HIV and their 
families, including access to educational institutions and social 
and psychological care and support; promotion of pilot projects. 


Other groups with high-risk lifestyles 


Exchange of information among Member States on prevention 
measures for groups such as young homosexual men and 


Safety of blood and blood projects 


Continuation of efforts to promote Community self-sufficiency 
from voluntary non-remunerated blood donations. Exchange of 
information among Member States on progress made towards 
this and in people's knowledge, attitudes and behaviour with 
regard to transfusions. 


Area of Activity 4 
Social and psychological support 


Elaboration and dissemination of manuals, information bulletins 
and directories providing the latest information on prevention of 
transmission of HIV, care and therapy and on organizations 
providing information and support, encouragement of networks 
of organizations, particularly in the non-governmental sector. 


Exchange of experience about models of assistance and support 
for people with HIV and AIDS; promotion of studies on the 
psycho-social aspects of HIV/AIDS. 


Area of Activity 5 


Gathering data on HIV/AIDS 


inf TORT ee ee itori TW 
the Member States to improve the quality and accessibility of 
data at Community level; work of the European Centre for the 
Epidemiological Monitoring of AIDS (WHO-EC Collaborative 
Centre in Paris) in order to ensure the further development of its 
work in providing accurate surveillance data at the Community 
level and carrying out analyses of those data. 


Encouragement of efforts to increase and improve 
epidemiological training in HIV/AIDS and related fields in the 
Community and to build upon links between the responsible 
institutions in the Member States. 


Examination of the specific circumstances and exchange of 
information concerning infected persons who remain 
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asymptomatic for long periods, examination of issues concerning 
the role of other diseases implicated in AIDS. 


Exchange of information on significant developments in each 
Member State and at Community level in the development of the 
epidemic and related problems, including economic issues, such 
as the costs for statutory services and on the measures being 
taken in response. 
Ares of Activity 6 


Combating discrimination against people with HIV and AIDS 
and those close to them 


Analysis at community level, in cooperation with Member 
States, of actual and potential discriminatory situations in the 
Member States, notably in the fields of employment, insurance, 
housing, education and the health-care system. 


Study of the situation concerning the implementation in Member 
States of the provisions on the fight agminst discrimination 
contained in the resolution of the Council and the Ministers for 
Health of the Member States meeting within the Council of 22 
December 1989; examination and exchange of information, in 
cooperation with the Member States, on the measures taken in 
the Member States to avoid or alleviate discrimination, notably 
in the abovementioned areas. 


Area of Activity 7 
Coordination with other programmes related to HIV/AIDS 
Promotion of closer links with other Community programmes 


related to HIV/AIDS, including research and international 
assistance, and enhancement of Community added value. 


ORGANIZATION OF AFRICAN UNITY. Tunis Declaration 
on AIDS and the Child in Africa, Declaration No. AHG/Decl.1 
(XXX) of 15 June 1994. (African Yearbook of International 
Law, Vol. 3, 1995, pp. 380-382.) 


L Background 


We the Heads of State and Government of the Organization of 
African Unity, meeting at the Thirtieth Ordinary Session of the 


- Assembly of Heads of State and Government in Tunis, Tunisia, 


from 13 to 15 June, 1994, 


Recognizing the devastating effect facing our African people, we 
adopted in Dakar in 1992, Declaration AHG/Decl. 1 (XXVIII) 
on AIDS Epidemic in Africa as an integral part of our earlier 
declaration AHG/Decl. 3 (XXVII) on the Current African Health 
Crisis adopted in Abuja in 1991, 


Having reviewed Document CM/1780 (LVII) on the Report of 
the Secretary-General on the implementation of the Six Point 
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Action Agenda of the Declaration on the AIDS Epidemic in 
Africa, we adopted in Cairo, Resolution AHG/Res. 223 (XXIX), 


In spite of the above concerted actions we resolved to undertake, 
the magnitude of the problem of the HIV infection and AIDS in 
most of our countries is on the increase especially among the 
African children who are the most vulnerable sector of our 
population. We take note that: 


1. Some ! million infections occur annually in men, women 
and children and that by the year 2000, about twenty million 
Africans will be infected with the human immunodeficiency 
virus (HIV), 


2. The acquired immunodeficiency syndrome (AIDS) causes 
sickness and despair, kills young and middle-aged adults, who 
are parents, the mainstay of the family, the backbone of the work 
force, and the care givers to our young; 


3. Children are infected by various modes of transmission and 
that girls are particularly vulnerable to infection by adults ` 
through sexual intercourse, 


4. The positive gains in the health status of children and 
women brought about by successful primary health care 
programmes of immunization, and child survival efforts in most 
African States are being threatened and will actually be reversed 
by AIDS, 


5. Asaconsequence of less-than-aggressive preventive efforts 
in the past, millions of children will die from AIDS or be 
orphaned over the coming decade and will require care and 
supportive efforts. 


IL Commitment 


(a) Prevention is the key to slowing the spread of AIDS in 
Africa and curtailing its ultimate impact; attention should 
also be given to care of HIV/AIDS patients including those 
with accompanying illness such a tuberculosis, 

(b) Effective national HIV/AIDS programmes require broad- 
based, multisectoral support from all sectors of government, 
and commit ourselves to undertake the following measures 
to protect our African children: 


In the light of the foregoing we commit ourselves: 
l. Elaborate a “national policy framework" to guide and 
support appropriate responses to the needs of affected children 


We must recognize that an effective response to the needs of 


duplication of effort and encourage the rational use of resources. 
We must recognize that the serious effect the AIDS epidemic is 
having on children must be seen as a national issue, nct just the 
concern of the communities most directly affected. 
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The largest group of AIDS-affected children are those whose 
parents have died in the epidemic. But in the hardest hit 
communities, nearly all children — not just those whose fami y 
members have died of AIDS — are adversely affected because of 
the loss of people they are close to, the trauma of watching thar 
friends become orphaned, and the effects on the community 3f 
the loss of so many of its most productive members. 


The immediate policy responses should address issues related -c 
food and nutrition, education, nurture of parentless children, 
medical care for the sick as well as addressing the psychosocal 
problems resulting from the loss of loved ones and security. 


Children who are not at present infected or affected may soar 
join this group as the epidemic is rapidly developing. 


The various actors include concerned ministries, national and 


the individual capacity to act can be reinforced by a supporte 
community. 


2. Protect young people from HIV Infection 


We must recognize not only the vulnerability of young people t5 
HIV infection but that they provide a window of opportunity 
eventually break the chain of transmission. 


We must therefore encourage and develop strong preventoa 
and ethical values of our society, appropriate sex education m 
schools, and as a matter of urgency plans must be drawn up fo 
reach out-of-school youth. Furthermore, young people must te 
given access to reproductive health care and the knowledge ond 
skills to avoid sexual exploitation and unprotected sex. 

We must give particular attention. to the prevention of 
transmission of infection by adults to young people, throagh 
legislation designed to regulate the age [of] consent and by the 
introduction of measures to improve the economic staus of 


In addition, we must institute measures to prevent pereatal 
transmission through transfusion of infected blood or usc of 


Furthermore, to prevent perinatal transmission we must irstiiute 
counselling services to advise HIV infected women. 


3. Promote and support applied research. 


Promote research efforts based on African experience and 
tradition and support institutes of research in Africa vworicng 


mainly in the field of determining the magnitude and extent of 
HIV infection among children and women and the underlying 
factors relating to HIV infection in order to orient our response 
aimed at preventing the spread of infection and alleviating its 
consequences on children and women. 


4. Make definite and substantial budgetary provisions to meet 
children and for the care and support of those infected and/or 
affected by HIV/AIDS. 


Recognizing the socio-economic constramts to which our 
countries are subject and the multisectoral impact of the AIDS 
epidemic we shall draw on all possible resources, 

national, bilateral and international, to meet the needs of the 


programme. 


5. Continuously monitor the epidemiological situation and the 

impact of the action programme and regularly evaluate its 

implementation in order to effect any necessary modifications or 
» tati 


HL We commit ourselves to follow closely the 
implementation of this Declaration. 


AUSTRALIA. NEW SOUTH WALES. Anti-Discrimination 
(Amendment) Act 1994 (Act No. 28 of 1994), 30 May 1994. 
(Statutes of New South Wales, Vol. 1, 1994, pp. 1-38, as 
summarized in Commonwealth Law Bulletin, No. 1, January 
1995, pp. 1-4.) 


Schedule 2 to this Act creates a new offence and ground of 
complaint in relation to vilification of people living with 
HIV/AIDS. The amendments are based on the racial vilification 


the vilification of people living with HIV/AIDS must involve a 
public act, as defined in the new s. 49ZXA. The new s. 49ZXB 
provides people who are subject to vilification on the ground of 
their HIV/AIDS status, or because they are wrongly presumed to 
be HIV-positive, with a ground of complaint to the Anti- 
Discrimination Board. This will enable the Anti-Discrimination 
Board to apply its extensive conciliation process in the 
resolution of HIV/AIDS vilification complaints, in the same way 
that it attempts to resolve racial vilification complaints. The 
provision is intended to protect those with asymptomatic HIV as 
well as those who have contracted AIDS. The section also 
provides clear exceptions in relation to fair reporting, acts 
subject to absolute privilege in defamation proceedings, and 
public acts done reasonably and in good faith. 


A new s. 49ZXC creates an offence of serious HIV/AIDS 
vilification, which is based on the existing offence of serious 
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racial vilification. This offence, which carries a maximum 

of $5,000 or six months’ imprisonment for individuals 
and $10,000 for corporations, is intended to apply only in the 
most serious cases of incitement or threatened violence and, 
accordingly, prosecutions may proceed anly with the consent of 
the Attorney-General. 


Schedule 3 to this Act contains a number of amendments to the 
Act relating to disability. The primary 
purpose of these amendments is to merge the existing grounds of 
physical and intellectual impairment currently contained in the 
Act into a single ground of complaint in relation to disability. 
The existing approach to impairment in the principal Act means 
epilepsy, cerebral palsy and multiple sclerosis are characterised 
as intellectual impairments. The amendment creates a single 
definition of "disability" so that people do not have to be 
identified as being either physically or intellectually impaired. 


Other provisions contained in Schedule 3 are identical to 

existing provisions in the Anti-Discrimination Act relating to 
dauid qeu aec is 
to reflect the adoption of the new term "disability" and to ensure 
gender-neutral language. 


Section 4 of the Act is amended to provide a wide-ranging 
definition of "disability" which is based upon that contained in 
the Commonwealth Disability Discrimination Act. The scope of 
the definition is such that it will confirm the existing application 
of the Anti-Discrimination Act to protect persons living with 
asymptomatic HIV/AIDS, as well as persons suffering from 
other asymptomatic conditions, such as asymptomatic hepatitis 
B, and those with other conditions which manifest themselves in 
disease or illness. The definition is also wide enough to cover 
of physical and intellectual disability protected by the provisions 
of the principal Act. In order to provide the fullest possible 
protection for people from disability discrimination, the new s. 
49A specifies that the term "disability" includes a past or 
presumed disability, or one that it is thought a person will have 
in the future. 


Neither the definition of physical impairment nor that of 
intellectual impairment already contained in the principal Act 
wine Stina CT Ae Tan 
ceased to exist. Many people are discriminated against, 
especially in employment, because of previous disabilities such 
as heart conditions, cancer or mental illness from which they 
have fully-recovered. The definition of disability is amended to 
also include a disability which a person had, even if he or she 
did: not have it at the time of the alleged discriminatory act. 
Similarly, many people are treated less favourably because they 
are wrongly presumed or perceived to have a disability. The 
provisions of the new s. 49A will ensure that persons who are 
discriminated against because they are wrongly perceived to 
have a disability can lodge a complaint with the Anti- 
Discrimination Board in respect of such discrimination. The 
new section will also provide protection against discrimination 
against a person on the basis of a disability that person may have 
in the future. This amendment will protect persons who are 
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discriminated against on the basis of their family medical 
history, for example. 


New sections 49C to 49O deal with the particular areas of public 
life in which disability discrimination is unlawful, that is, 
employment, education, provision of goods and services, 
accommodation and registered clubs. These areas reflect the 
areas of discrimination which sre currently unlawful under the 
Anti-Discrimination Act in relation to the grounds of physical 
and intellectual impairment already contained in that Act. 


Each relevant area of disability discrimination contains a new 


provided to a person without unjustifiable hardship. The term 
"unjustifiable hardship" is defined in a new s. 49C to include, in 
the circumstances of the particular case, factors such as financial 
circumstances and the cost of making accommodations to ensure 
that a person with a disability is not discriminated against. For 
example, an employer who refuses employment to 2 person on 
the ground of disability would need to establish, to make out the 
defense, that the applicant was unable to carry out the inherent 
requirements of the job or that, m order to carry out these 
requirements, the employer would need to make 
accommodations in the workplace that would impose an 
unjustifiable financial burden or other unjustifiable hardship. 


In other areas, such as the provision of education or 
accommodation, the new defence would operate so that a person 
with a disability may only be refused access if the person would 
require special services or facilities which would impose an 
unjustifiable hardship, such as an unreasonable financial 
burden, on the educational authority or person providing 
accommodation. An additional exception is provided in new ss. 
49L, 49N and 490 which enables educational authorities, 
charitable or other bodies providing accommodation or 
registered clubs to provide their services only to persons who 
have a particular disability. These exceptions will enable 


Schedule 3 provides for three general exceptions to the disability 
provisions, each of which are based upon exceptions contained 
in the C ith Disability Discrimination Act. 


First, new s. 49P provides for a specific public health defence. 
The defence will ensure that infection control which 
are objectively required for the protection of public health 
cannot give rise to complaints of discrimination on the ground of 
disability. The defence provides that it is not unlawful for a 
person to discriminate against another person on the ground of 
the other person's disability if the person's disability is an 
infectious disease and the discrimination is reasonably necessary 
to protect public health. 


Second, new s. 49Q combines the existing superannuation and 
insurance exemptions in the principal Act in relation to physical 
and intellectual impairment. The new provision will ensure that 
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fiscriminetion TEN | and i 
agreements are exempted only if they are reasonable and can be 
justified by actuarial or statistical data or, where no such data 
exists, where they are reasonable in all the circumstances. 
Similar changes have been made to the superannuation 
exemptions in ss. 36 and 49 of the principal Act. 


Third, s. 49R provides a new exemption to disability 
discrimination in sport. Prior to this amendment the Act 
provided an exemption in the areas of race, sex and physical and. 


of excluding people with disabilities from participation in 
competitive sport, even if they are capable of playing the 
particular sport. 

In order to overcome this difficulty, the principal Act has beer 


to the sporting activity, or where the persons who participate o- 
are to participate in the sporting activities are selected by c 
method which is reasonable on the basis of their skills anc 
abilities relevant to the sporting activity and relative to each 
other, or where a sparting activity is conducted only for person: 
who have a particular disability and the first-mentioned persoa 
does not have that disability. This approach is more specific ana 
addresses the problem of the existing exemption withort 
detracting from the protection of the principle of fair sportinz 
a 


Schedule 4 contains a number of miscellaneous amendments t5 
the Anti-Discrimination Act. New definitions of "associate" and 
"relative" have been inserted in s. 4 of the principal Act. TF= 
purpose of the new definitions is to extend the coverage of the 
Anti-Discrimination Act to people who experience 
discrimination because of their relationship or association with. 
another person who is a member of a group protected by one ef 
the existing grounds of the Act. The new definitions will allow 
a relative or associate of a person of any particular race, sex ar 
marital status, or relatives or associates of persons with a 
disability or of persons who are homosexual, to also have the 
standing to lodge a complaint. 


A new s. 4A has been inserted in the principal Act, which wl! 
clarify circumstances where there may be more than one reaser 
for a discriminatory act. The Anti-Discrimination Act requir: 
that the relevant act of discrimination occur "on the ground of* c 
person's status, sex or race. In order for an unlawful act o? 
discrimination to have occurred, the ground or characteristic In 
question — that is, the complainant's sex, race, etc. — must be fhe 
cause of the decision to commit the discriminatory act. „Am 
aggrieved person has to be able to show a relationship of cause 
and effect between the relevant characteristic and the action af 


the person who commits a discriminatory act. 


This amendment seeks to extend the definition of "on the gromi 
of" to include discriminatory acts done for more than one reasor. 


Presently, unlawful discrimination under the Act is described as 
being "on the ground of" race, sex, marital status, physical 
impairment, intellectual impairment or homosexuality. The 
amendment will allow the expression "on the ground of" to 
include a reference to the doing of an act for two or more 
reasons, provided that the reasons for doing the act or acts 
include a discriminatory reason or ground. New s. 4A provides 
that where there is more than one reason for the act complained 
of, and the dominant ground of reason is unlawful 
discrimination, the Anti-Discrimination Act will apply. 


Section 88(1) of the principal Act dealt with the making of 
complaints and provided that a person can lodge a complaint on 
behalf of himself and other persons. It did not allow a person to 
lodge a complaint on behalf of another if that first person was 
not affected by the alleged discrimination. The amendments 
broadly reflect the principle of a "next friend" acting on behalf 
of an aggrieved individual and will include bodies such as 
community and ethnic organisations. A similar provision 
already exists for racial vilification complaints and complaints 
lodged on the ground of intellectnal impairment The 
amendments will also enable complaints to be made on behalf of 
a person with a disability where that person, the parent or 
guardian, or any other person who the President of the Board 
considers has a genuine concern for the person's welfare 
consents. 


An amendment of s. 111 allows the Equal Opportunity Tribunal 
to dismiss a complaint, when the complainant.lacks sufficient 
interest in the complamt or when the person aggrieved by an 
alleged discriminatory act withdraws or does not wish to 
proceed with the complaint. A new s. 126A will provide a 
specific mechanism for the approval of special needs programs 
or activities in relation to sex, marital status, disability or 
homosexuality. Prior to this Act, the principal Act was based on 
the concept of equal treatment and does not recognise the special 
needs of particular groups except in the race provisions. The 
amendments provide that actions which are prima facie 
discriminatory under the Act would nevertheless be justified as 
long as the material purpose is to being about equality. 


Schedule 5 contains amendments which re-draft the Anti- 
Discrimination Act mn gender-neutral language. 


AUSTRIA. Ordinance of 1994 of the Federal Minister for 
Health, Sport, and Consumer Protection on quality control and 
quality assurance within the framework of the diagnosis of HIV 
infection and on the procedures to be followed when conducting 
HIV tests. (Bundesgesetzblatt für die Republik Osterreich, No. 
242, 23 September 1994, Item No. 772, pp. 5933-5935, as 
summarized in International Digest of Health Legislation, Vol. 
45, No. 4, 1994, p. 467.) 


This Ordinance has been made in pursuance of the 1993 AIDS 
Law, in the version promulgated by the Notice of 1993 (BGBI 
No. 728/1993). The following is an outline of the principal 


Or 


Definitions and basic concepts (Sec. 1). The following are 
among the terms defined: "HIV ing test"; " 

test", "differentiation test", and "rapid test" (this type of test, 
which sacrifices reliability in the interests of a more rapid and 
less laborious administration, should not be used within the 
context of routine diagnosis). 


Scope (Sec. 2). The provisions of this Ordinance concerning the 
quality control of diagnostic agents used in the detection of HIV 
infection, quality assurance measures for laboratories, and the 
conduct of trials apply only to diagnostic procedures, in 
particular with regard to blood and plasma donors. 


Quality control of diagnostic agents for the detection of HIV 
infection (Sec. 3). Only those diagnostic agents may be used for 
which the quality has been deemed adequate by the Federal 
Serum Testing Institute, which is responsible for the quality 
control of batches and for ensuring that such diagnostic agents 
are distributed with an indication of the purposes for which they 
are intended. 


Quality assurance measures for laboratories (Sec. 4). This 
Section lays down the conditions to be complied with by 


screening 
and the number of such persons who have been diagnosed as a 
required to communicate to the Ministry, also on a three- 
monthly basis, the number of confirmatory tests conducted and 
also the number of persons diagnosed as seropositive. In both 
cases, the results are to be communicated with due respect for 
the anonymity of the persans concerned. 


Conduct of trials (Secs. 5-9). Sec. 6 lays down that all results 
recorded followmg HIV screening tests are to be corroborated by 
a second test using the same diagnostic agent. Under Sec. 7, [a] 
positive result obtained in an HIV screening test that has not 
been verified by a confirmatory test must not, on any account, be 
communicated as a positive result. Sec. 8 indicates the nature of 
the explanations and consultations to be provided to the persons 
concerned in the event of a positive result being obtained in the 
confirmatory test. 


CANADA. SASKATCHEWAN. The Public Health Act, 
1994, 2 June 1994. (Statutes of Saskatchewan, 1994, Chapter P- 
37.1, pp. 115-153.) 


Part L Short Title and Interpretation 


en ¢ 


(e) “category I communicable disease" means a 
communicable 


disease that is prescribed as a category I 
communicable disease; 
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(f) “category I communicable disease" means a 
communicable disease that is prescribed as a category II 
communicable disease; 


Category II Communicable Diseases 


33. (1) Except as provided in the regulations, a person shall 
consult a physician or a clinic nurse with respect to a category JI 
communicable disease as soon as is practicable, and in any case 
not later than 72 hours, after becoming aware or suspecting that 
he or she is infected with that disease or has been exposed to 
that disease. 


(2) Subject to subsection (3), a person who 1s diagnosed by a 
physician or a clinic nurse as having a category II communicable 
disease shall remain under treatment and counselling as long as 
the physician or clinic nurse consulted considers the continued 
treatment and counselling necessary to control the spread of the 
disease. 


(3) Where a person is diagnosed by a physician or a clinic 
nurse as having a category H communicable disease for which 
there is no available treatment that will restore an infected 
person to a state in which he or she is no longer infectious, the 
person shall take all reasonable measures to reduce significantly 
the risk of infecting others, in addition to considering any advice 
provided by the physician or clinic nurse. 


(4) Except as provided in the regulstions, a person who is 
diagnosed by a physician or a clinic nurse as being infected with 
or being a carrier of a category II communicable disease shall, to 
the beat of his or her ability: 


(a) answer all questions asked by the physician or clinic nurse; 


(b) provide the names, addresses, telephone numbers, age and 
sex of all of his or her contacts to the physician or clinic nurse; 
and 


(c) on being diagnosed: 


(i) communicate in the prescribed manner with all of his or her 
contacts, or 

(ii) ask the physician or clinic nurse to communicate in the 
prescribed manner with the person's contacts. 


34. (1) As soon as is practicable, and in any case not later 
than 72 hours after forming an opinion that a person is infected 
with or is a carrier of a category II communicable disease, a 
physician or clinic nurse shall: 


(a) provide counselling to the person concerning: 
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(i) measures that the person may take to reduce the risk of 
complications from the disease and the spread of the 
disease to others, 

(ii) measures that the physician or clinic nurse considers 
necessary for effective treatment or management of the 
i and 

(iii) any other matter that the physician or clinic nurse considers 


necessary, 


(b) ask the person to provide any information that the physician 
or clinic nurse considers necessary to control the spread of the 
and sex of all of the person's contacts, 


(c) begin therapy; and 


(d) report the prescribed information to a designated public 
health officer in the prescribed manner. 


(2) A physician or a clinic nurse who receives a request 
pursuant to subclause 33(4XcXii) shall, within the prescribed 
time: 


(a) communicate in the prescribed manner with the contacts, or 


(b) refer the list of contacts to a designated public health 
officer. 


(3) A physician or a clinic nurse mentioned in subsection (1) 
shall immediately provide the list of contacts to a designated 
public health officer where: 


(a) the physician or clinic nurse forms the opinion that the 
person who is infected with or is a carrier of a category II 
intend to communicate, with his or her contacts in the manner 
required by subsection 33(4), and 


(b) the person has not made a request pursuant to subclause. 
33(4XcYii). 


35. A designated public health officer who receives a list of 
contacts pursuant to section 34 shall promptly notify the persons 
named in the list that they have been exposed to a category II 
communicable disease without naming the source of the 
exposure. 


36. (1) Subject to subsection (2), where the existence of & 
category II communicable disease is found or confirmed b, 
examination of specimens submitted to a medical laboratory 
within the meaning of The Medical Laboratory Licensing Act- 
the manager of the medical laboratory shall, within 48 hour: 
after confirmation of the results, send a copy of the laboratorr 
ip C dM D LE 


(2) Where the existence of a category II communicable disease 
is found or confirmed by examination of specimens submitted te 
a medical laboratory that is owned and operated by the Canadian 


Red Cross Society, the manager of the medical laboratory shall, 
within a prescribed time after confirmation of the results, send a 
copy of the laboratory report that identifies the disease to a 
designated public health officer. 


(3) A laboratory report mentioned in subsection (1) or (2) must 
contain the preacribed information. 


Control of Communicable Diseases 


37. (1) At prescribed intervals, a designated public health 
officer shall submit to the co-ordmator of communicable disease 
control a report of all cases of category I and category II 
communicable diseases reported to the designated public health 
officer. 


(2) A report pursuant to subsection (1) must be in the form, 
and must contain the information, specified by the co-ordinator 
of communicable disease control. 


38. (1) A designated public health officer may order a person 
to take or refrain from taking any action specified in the order 
that the designated public health officer considere necessary to 
decrease or eliminate a risk to health presented by a 
communicable disease. 


(2) Without limiting the generality of subsection (1), an order 


pursuant to subsection (1) may: 


(8) require the owner or occupier of premises to close, clean or 
disinfect the premises or a specified part of the premises, 


(b) require the cleansing, disinfecting or destruction of any 
thing specified in the order, 


(c) restrict or prohibit the sale of animals or animal products 
that may transmit a communicable disease to humans; 


(d) require a person who is or who is probably infected to 
isolate himself or herself immediately and to remain in isolation 


from other persons; 


(e) require a person who is or who is probably infected to 
submit to an assessment of the person's condition by: 


OA Se es 
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and other fluids for laboratory examination; 


(f) require a person to present himself or herself for 
counselling with respect to measures to treat the disease 
effectively, to reduce risk behaviours and to reduce the spread of 
the disease; 


(g) require a person to conduct himself or herself in a manner 
that will not expose another persan to infection, 


i 


oh, 


(h) require a person infected with a communicable disease to 
receive uninterrupted treatment or counselling until, in the 
opinion of the designated public health officer, the person no 
longer poses a public health risk; 


(i) require an infected person to place himself or herself under 
the care and treatment of a physician and, where admitted to a 
hospital by that physician, to remain there until the designated 


(i) is no longer infected so as to endanger the health of others, 
or 
(ii) is no longer able to benefit from treatment; 


(j) require a person who operates a hospital to allow a person 
infected with a communicable disease to be admitted to the 
hospital and to keep that person in the hospital until, in the 
opinion of the designated public health officer, the person is no 
longer able to benefit from hospitalization or is no longer a 
danger to the health of others, 


(k) require an infected person to desist from any occupation or 
activity that may spread the disease; 


(1) require a manufacturer or purveyor of food intended for 
human consumption to cease employing as a food handler any 
person who is prohibited from being a food handler by an order 
pursuant to this section; 


(m) require a person who is the subject of an order pursuant to 
this section to do anything that is reasonably necessary to give 
effect to that order. 


(3) An order pursuant to this section: 
(a) must set out the reason for the order, 


(b) may specify the physician or clinic nurse who is to assist 
the person to comply with the order; 


(c) may require the person to whom the order is directed to 
deliver to the designated public health officer, within a time 
specified in the order, a report of the actions taken to comply 
with the order. 


39. (1) An order made pursuant to section 38 that is directed 
to & person in any of the following categories must be served on 
a parent or guardian of the person: 


(a) persons who are less than 14 years of age; 


(b) persons who are 14 years of age or more but less than 18 
years of age and who, in the opinion of the designated public 
health officer who issues the order, are not able to understand 
the nature and effect of the order. 


(2) A parent or guardian who is served with an order pursuant 
to subsection (1) shall take all reasonable steps to ensure that 
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the person to whom the order is directed complies with the 
order. 


40. (1) A person who is the subject of an order pursuant to 
section 38 may appeal from the order to the Court of Queen's 
Bench by filing a notice of appeal with a local registrar of the 
court within 60 days after the day on which the order is served 


. on the person. 


(2) A notice of appeal pursuant to subsection (1) must be in the 
prescribed form and set out the grounds for the appeal. 


(3) The appellant shall serve a copy of the notice of appeal on 
the designated public health officer who issued the order. 


41. (1) An appellant pursuant to section 40 may apply by 
notice of motion to a judge of the Court of Queen's Bench for an 
order staying the order of the designated public health officer 
until the appeal is determined. 


(2) The appellant shall serve the designated public health 
officer with a copy of the notice of motion. 


42. On hearing an appeal pursuant to section 40, the Court of 
Queen's Bench may: 


(a) confirm, vary or quash the order of the designated public 
health officer, or 


(b) substitute its own order for the order of the designated 
public health officer. 


43. (1) An appeal lies to the Court of Appeal on a question of 
law from a decision of a judge of the Court of Queen's Bench 
made pursuant to section 42. 


(2) Sections 40 and 41 apply, with any necessary modification, 
to an appeal pursuant to subsection (1). 


44. (1) A teacher or principal of a school: 


(a) may exclude from school any pupil who is infected with or 
is suspected to be infected with a communicable disease; and 
(b) shall inform a designated public health officer of any action 
taken pursuant to clause (a). 


(2) The designated public health officer shall determine the 
length of the pupil's exclusion from school. 


Control of Epidemics 


45. (1) The minister may make an order described in 
subsection (2) where the minister believes, on reasonable and 
probable grounds, that: 


(a) a communicable disease exists in Saskatchewan or that 
there is an immediate risk of an outbreak of a communicable 
disease m Saskatchewan; 
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(b) the communicable disease presents a risk to the health o 
many persons, and 


(c) the requirements set out m the order are necessary tc 
decrease or eliminate the risk to health presented by he 
communicable disease. 

(2) An order pursuant to this section may: 

(a) direct the closing of a public place; 

(b) restrict travel to ar from a specified area of Saskatchewar; 
(c) prohibit public gatherings in a specified area of 
Saskatchewan, 

(d) require any person who is not known to be proteced 
against the communicable disease: 


(1) to be immunized where the disease is one for whch 
immunization is available; or 

(ii) to be excluded from school until the danger of infection is 
past where the person is a pupil; 


(e) establish temporary hospitals. 

(3) In an order pursuant to this section, the minister: 
(a) shall set out the reasons for the order, 

(b) may specify the area within which the order applies, 


(c) may specify when the persons to whom the order is directed 
must comply with the order. 


(4) Where the minister considers it appropriate to do so, the 
minister may provide a grant to any person to whom an order 
pursuant to this section is directed for the purpose of: 


(a) assisting that person to comply with the order; or 


(b) reimbursing the person for costs incurred in complying w:th 
the order. 


(5) Where an order made pursuant to this section is directed to 
the public at large or to a number of persons that, in the opinion 
of the minister, is so large that it would be impractical to effect 
service in the manner required by section 58, the minister may 
effect service of the order by: 


(a) publishing the order in a newspaper having general 
circulation m Saskatchewan or in any area of Saskatchewan that 
is directly affected by the order; 


(b) broadcasting the order on a television station or racio 
station the signal of which is received in Saskatchewan or in any 
area of Saskatchewan that is directly affected by the order, or 


(c) posting copies of the order in public places in the manrer 
and to the extent considered necessary by the minister. 


eso 
Part VL Enforcement 


61. Every person who contravenes any provision of this Act or a 
regulation, bylaw or order made pursuant to this Act is guilty of 
an offence and liable on summary conviction: 


(8) inthe case of an individual: 
(i) for a first offence: 


(A) to a fine of not more than $75,000; and 
(B) to a further fine of not more than $100 for each day during 
which the offence continues, and 


(ii) for a second or subsequent offence: 


(A) to a fine of not more than $100,000; and 
(B) to a further fine of not more than $200 for each day during 
which the offence contmues, and 


(b) in the case of a corporation: 
(i) for a first offence: 


(A) to a fine of not more than $100,000, and 
(B) to a further fine of not more than $1,000 for each day 


(ii) for a second or subsequent offence: 


(A) to a fine of not more than $250,000, and 
(B) to a further fine of not more than $5,000 for each day 
during which the offence continues. 


eee 


Part VIL General 


64. (1) A person who conscientiously believes that 
immunization would be prejudicial to his or her health or to the 
health of his or her child or ward, or who for conscientious 
reasons objects to immunization, may swear or affirm an 
affidavit to that effect before a justice of the peace, 
commissioner for oaths or notary public. 


(2) A person described in subsection (1) is excused from 
compliance with any regulation, bylaw or order pursuant to this 
Act that makes immunization mandatory if the person delivers 
personally or by registered mail to tbe local authority for the 
area in which the person resides a duly attested affidavit 
described in that subsection. 


TE. 
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DENMABK. Circular No. 167 of 12 September 1994 of the 
National Board of Health on the testing of donated blood for 
antibodies to human immunodeficiency virus types 1 and 2 (anti- 
HIV-HIV-2). (Ministerialtidende, No. 43, 22 September 
1994, pp. 1778-1779, as translated in International Digest of 
Health Legislation, Vol. 46, No. 1, 1995, p. 32.) 


This Circular, which is addressed by the National Board of 
Health to all blood banks in Denmark and which has been made 
in pursuance of, inter alia, the law on the practice of medicine, 
as promulgated by Order No. 426 of 19 August 1976, repeals a 
Circular dated 1 June 1988 on the same subject. Secs. 1-6 read 
as follows: 


"L (1) Blood and blood components used for the purposes of 
blood transfusion or fhe manufscture of medicaments derived 
from blood shall be obtained from donors who have undergone 
testing and who have been found to be negative for HIV-1 and 
HIV-2. 


(2) In emergency or life-threatening situations where it may be 
necessary, in specific cases, to use blood or blood components, 
even if the result of the HIV-1/HIV-2 antibody test is not yet 
known, the physician responsible for the treatment shall carry 
out a specific evaluation. 


(3) In the situations referred to in subsection 1, the blood bank 
shall draw the physicians attention, in writing, to the fact that no 
test for anti-HIV-1/HIV-2 antibodies has been carried out. The 
blood bank shall ensure, as far as possible, that the blood/blood 
components used have been obtained from a donor who, during 
the preceding six months, has been tested for anti-HIV-1/HIV-2 
antibodies and given a negative result. 


2. The test for anti-HIV-L/HIV-2 antibodies shall be carried 
out on & blood sample taken at the same time as the blood is 
withdrawn or, at the earliest, 72 hours previously 


3. Blood donors infected by HIV-1/HIV-2 shall be informed 
by the physician responsible for the blood bank of the result of 
the test and shall be directed to a specialist or a hospital service 
specializing in infection for a more thorough examination. 


4. The blood bank shall carry out a thorough follow-up 
examination in cases where, following the examinations it has 
carried out itself, a notification received from another medical 
entity, or through information concerning possible contamination 
of blood by HIV in the context of blood transfusion, it has noted 
that a donor may have donated HIV-contaminated blood. In 
cases where the recipient runs the risk of receiving HIV- 
contaminated blood, the clinical department responsible for 
transfusion should be notified with & view to carrying out a 
possible follow-up examination on the recipient. If the blood 
bank supplies blood/plasma for the purposes of further 
processing and if such blood/plasma is likely to be contaminated 
by HIV, the blood bank shall inform the recipient. 


S. (1) In accordance with Section 16 of Order No. 1012 of 14 
December 1993 of the National Board of Health on the 
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notification by physicians of communicable diseases, etc., the 
blood bank shall submit a monthly report to the Department of 
Epidemiology of the State Serum Institute. concerning the 
examinations carried out. 


(2) The blood bank shall also communicate the results of the 
follow-up examinations referred to in Section 4 to the 
Department of Epidemiology of the State Serum Institute, in 
accordance with subsections 1 and 2 of Section 17 of Order No. 
1012 of 14 December 1993 of the National Board of Health. 


6. The National Board of Health has issued Guidelines No. 
168 of 12 September 1994 on the testing of donsted blood for 
antibodies to HIV-1 and HIV-2. 


DOMINICAN REPUBLIC. Law No. 55-93 of 31 December 
1993 establishing the notification of public health authorities of 
all matters relating to living or deceased persons who have been 
infected with the AIDS virus. (Gaceta Oficial, VoL 143, No. 
9875, 31 January 1994, pp. 55-65.) 


Chapter L Diagnosis 

Article 1. The national or regional public health authorities 
must be notified of the detection of the presence of HIV or the 
diagnosis of AIDS in any person, alive or dead. 

Article 2. The performance of tests for the diagnosis of HIV 
infection is prohibited, except in the following cases: 


a) When the physician has a clinical and/or epidemiological 
suspicion of HIV infection, after the authorization of the patient. 


b) Upon the request of an interested party who has a medical 
order. 


c) When a person is about to donate blood or human organs. 


d) In the course of epidemiological research studies that are 
voluntary (with the prior authorization of the patient) or that are 
anonymous and not linked to information that provides personal 
identification. 


Paragraph: Blood transfusion without the required screening 
for HIV and viral hepatitis is also prohibited. 


Article 3. Tests for the diagnosis of HIV are not to be carried 
out: 

8) For work-related purposes, such as a requirement for entry 
into employment or a condition for remaining in employment. 


b) For purposes relating to health care: when the patient’s care 
is conditioned on the results of the test. 


Article 4. In the case of persons who test seropositive for the 
detection of HIV or who have AIDS, the institution where the 
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patient requests medical care is to provide integral care services 
in accordance with his or her needs. 


Article 5. Institutions that offer health services are to provide 

counselling and emotional support services with personnel 

trained and qualified to inform patients about their serolcgical 
liti 


Article 6. Information related to all cases in which the 
diagnosis is seropositive for HIV is of a strictly confidential 
character. 


Chapter IL Prevention 


Article 7. Prevention is the most important instrument fo- the 
control of HIV infection. It is to be promoted by all institutions 
in the country, public as well as private, governmental (CGS) 
and non-governmental (ONGS). 


Article 8. The provision of sexual education, in accordance 
with the educational level that is appropriate, shall be institited 
in all primary schools, secondary schools, and centres of hizher 
education, public as well as private. To this end, the State 
Secretariat of Education, Fine Arts, and Religion (SEEBAC) and 
the National Council of Higher Education (CONES) shall adopt 
the measures that they believe to be pertinent for creating and/or 
The State Secretariat of Education, Fine Arts, and Religion 
(SEEBAC), in coordination with SESPAS, is to include 
information about sexually transmitted diseases (STDs) and 
AIDS in sexual education plans referred to in this Article. 


Article 9. The General Directorate of Telecommunications, in 
coordination with SESPAS and SEEBAC, shall distritute 
messages, free of charge, in the mass media. The messeges 
shall be directed at giving the public guidance on the prevention 
of sexually transmitted diseases (STDs) and AIDS. 


Article 10. SESPAS shall establish communication and 
education policies on STDs and AIDS that are sufficiently based 
on a scientific approach to the subject. 


Article 11. With the Dominican Institute of Social Security 
(DSS), the Armed Forces (FFAA), the National Police (PN), 
and other public and private institutions that deal with hezlth 
services, SESPAS shall coordinate courses for the personnel 
working in these services. The purpose shall be to educate and 
train such personnel on aspects of health promotion, prevention 
of STDs and AIDS, biosecurity, and integral care for patients 
with HIV or AIDS. 


Article 12. In coordination with union offices, the State 
SR ca id mtn mur ie de uiis uus 

all public and private enterprises that operate in the country 
necessary information, education, and communication on -he 
means of transmission and prevention of STDs and AIDS. 
SESPAS shall provide the required assistance as to the content 


of this information, education, and communication, which, for 
this purpose, is supported by the State Secretariat of Labour. 


Article 13. With the technical assistance of SESPAS, the State 
Enterprise Corporation (CORDE) and the Administrative 
Secretariat of the Presidency shall promote to all public 
employees adequate information, education, and communication 
on ways of preventing STDs and AIDS. 


Article 14. With the technical aid of SESPAS, the Secretariat 
of State for Tourism shall promote to hotel personnel and 
personnel in similar activities, as well as tourists, a plan of 
information, education, and communication designed to prevent 
the spread of STDs and AIDS. 


Article 15. The reuse of syringes, needles, equipment, and 
other disposable or discardable materials is prohibited in all 
health establishments, public as well as private. 


Paragraph: The above provision encompesses non-discardable 
syringes and needles when these are used in places lacking 
equipment, devices, or personnel to ensure their effective 
erilizati 


Article 16. Establishments such as private rooms, hotels, 
motels, etc., that provide beds, are to place a minimum of two 
contraceptive sheaths or condoms in a visible place, without the 
client being required to ask for them. 


Article 17. SESPAS shall adopt measures to exempt from the 
payment of duties male and female condoms, gloves, masks, and 
glasses used by health personnel in relation to biosecurity 
standards for the prevention of STDs and AIDS. 


Article 18. SESPAS shall prepare a list of medicines and/or 
vaccines that have demonstrated effectiveness in the treatment 
of HIV infection/AIDS so that they may be exempted from the 


payment of duties. 
Chapter IIL Rights and Duties 


Article 19. In coordination with similar institutions, SESPAS 
shall issue a regulation that contains ethical, technical, and 
inter-institutional definitions and procedures for the application 
of this Law. 


Article 20. Institutions, public as well as private, that provide 
health services are obliguted to provide without any 
discrimination integral care to persons infected with HIV and 
persons with AIDS, respecting their dignity and adhering to 
ethical, technical-administrative, and legal standards. 


Article 21. When it is proven through laboratory tests that a 
person is a carrier of HIV, this person is to inform his or her 
physician of persons who have been his or her sexual contacts 
and is to inform these persons of his or her seropositive status. 


Paragraph I: In cases in which the seropositive person does 
not want or is unable to inform his or ber sexual contacts 


personally of his or her serological condition, this person may 
delegate the communication with sexual contacts to the 
physician and/or professional who is caring for him oc her. 


Paragraph II: In cases in which all efforts to comply with the 
provisions of this Article have been exhausted and the patient 
refuses to proceed in the manner provided, the physician and/ot 
professional treating the case may inform SESPAS in order to 
establish a means of communicating to the patient's sexual 
contacts the risk to which they have been exposed. 


Article 22. Workers or employees who are seropositive for 
HIV are not obligated to inform their employers of their 
serological condition. 


Article 23. Persons deprived of their liberty are to be treated 
as any other person and may not subjected to required tests to 
detect HIV infection, except for the purposes of proof in a legal 
action. 


Article 24. Infected children and adolescents and the children 
of infected mothers or fathers, regardless of whether they are 
carriers of HIV, or not, may not be denied, for this reason, 
entrance to public or private educational centres or be prevented 
from remaining there, nor may they be discriminated agamst for 
any reason. 


Article 25. Persons diagnosed as carriers of HIV/AIDS 
antibodies may not donate blood, semen, breast-milk, organs, or 
anatomical parts. 


Article 26. All persons who know of their seropositive status 
for HIV are to commumicate their serological condition to 
persons with whom they are going to establish sexual relations, 
in order to obtain the informed consent of those persons. 


Article 27. Any laboratory or blood bank engaged in carrying 
out tests for the detection of HIV antibodies, or any other 
measure for diagnosing the presence of HIV are, in addition to 
being registered with SESPAS, to notify the state institution of 
the results of these tests. 


Article 28. All laboratories, blood banks, and health care 
centres are required to dispose of their sanitary waste according 
to the biosecurity standards that SESPAS establishes. 


Article 29. Laboratories, blood banks, and health care centres 
are to provide conditions and training to personnel who handle 
sanitary waste so that such personnel are protected from 
infection by HIV or other infectious-contagious illnesses. 


Article 30. Therapeutic research on humans, especially 
research carried out on persons who are HIV positive or who 
have AIDS, shall be subject to the Helsinki Declaration issued 
by the World Medical Assembly, so long as no specific legal 
provisions on the subject exist. 


Paragraph: | SESPAS shall promote research designed to 
achieve a greater understanding of how to prevent and control 
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HIV infection/AIDS and shall prepare a corresponding 
regulation for the ethical regulation of research on and treatment 
of persons who are seropositive or who have AIDS. 


Chapter IV. Sanctions 


Article 31. Persons who deliberately violate Articles 25 and 
26 of this Law, or who, by means of blood, needles, syringes, or 
other instruments infected with HIV, or by means of a sexual 
crime ("violación sexual”) or seduction, try to infect another 
person, shall be punished with the penalties provided for in the 
Penal Code. 


Article 32. Violation of Articles 15 and 16 of this Law shall 
be punished with a fine of five thousand pesos (DR$5,000.00). 


Article 33. Violation of Article 23 of this Law shall be 
punished with a fine of DR$10,000.00 (ten thousand pesos) and 
shall give rise before the Tribunal of First Instance to claims for 
damages against the person who arranged for the tests referred 
to. 


Article 34. Violation of Article 4 of this Law shall be 
punished with a fine of DR$30,000.00 (thirty thousand pesos) to 
DR$100,000.00 (one hundred thousand pesos), regardless of 
claims for damages based on this violation. 


Article 35. In cases in which the violation of Article 2 of this 
Law consists of the marketing of blood, breast-milk, semen, or 
anatomical organs without prior screening for HIV and Viral 

ing shall be closed for six (6) months and a fine of 
DR$30,000.00 (thirty thousand pesos) to DR$100,000.00 (one 
hundred thousand pesos) shall be imposed on the institution, as 
well as a term of correctional institutionalization (prisión 
correccional) of six (6) months to two (2) years on the 
responsible person. 


Article 36. Violation of Article 3(a) of this Law as it relates to 
remaining in or entry into employment shall be punished with a 
fine of DR$30,000.00 (thirty thousand pesos) to DR$100,000.00 
(one-hundred thousand pesos) and with the payment of one 
year's salary to the employee, regardless of the payments 
established by the Labour Code and other labour laws of the 
country for cases of unjustified dismissal. 


Article 37. Violation of Article 30 shall be determined by an 
Ethics Committee designated for that purpose by SESPAS under 
regulations in force. This Committee shall apply appropriate 
punishment, including the transfer of the violators to the 


ordinary courts. 


Article 38. Civil actions fhat are brought on the basis of this 
Law shall be handled and decided by the Court of First Instance 
of the domicile of the defendant or of the place where the 


infraction occurred, observing the ordinary rules of procedure. 


Article 39. For the purposes of this law, the following 
definitions are adopted: 
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Integral Care: The combination of preventative-assistamce 
services that are provided to a person in order to satisfy -he 
necessities that his or her condition of health requires. 


AIDS Case: Each person infected with HIV who presents signs 


Serological Condition: The situation of an individuel in 
relation to the positive or negative result of a confirniug 
i ic test for this infecti 


Confidentiality: Confidentiality is understood to be the 
discretion that each and every member of a health team -s -o 
maintain with respect to an individual’s state of health, when 
they know about it by reason of suspicion of HIV infecioa, 
study, or care for the illness. 


Counselling and Emotional Support: The combinatior ef 
activities carried out by personnel trained and qualified to zive 
information, education, advice, and support to patients, ther 
families, and community with respect to HIV infection ami 
AIDS. Based on risk, they try to identify and attend to thos: 
behaviours that constitute factors that affect the attitudes of the 
people and groups mentioned above or that represent a potertigl 
risk to others. 


Contagion: Transmission of HIV infection to a susceptible 
individual, through direct or indirect contact. 


Contamination: The presence of HIV in persons, objects, o- 
products. 


Discrimination: Attitudes or practices that affect -he 
development of the normal activities of a person or group of 
persons within the context of society, family, employment, or 
care or that reject or exclude these persons because of suspicion 
or confirmation that they are infected with HIV. 


HIV Infection: The replication of HIV in an individual, with the 
consequent immune system response. 

Infected: An individual who tests serologically positive 
specifically for HIV. 

Immunodeficiency: Feilure of an individual's immune system to 


produce a response to the presence of foreign biological agerts 
or substances. 


Biological Material: All tissue, fluid, or secretions of human or 
animal origin that are susceptible to contamination or that cause 


standards, 
prevent the risk of harm to or contamination of persons due to 
physical, chemical, or biological agents. 


Prevention: Adoption of appropriate measures designed tb 
prevent the risk of harm, contamination, or contagion. 


Tests For The Diagnosis Of HIV Infection: Serological 
examinations that indicate HIV infection in an individual. They 
may be presumptive (when their results, in case of reactivity, 
require confirmation by another laboratory procedure) or 
confirmattve (serological examinations of high specificity that 
confirm HIV infection). 


Indiscriminate Diagnostic Test: A serological examination 
carried out on an individual, group, or community, without 
taking into consideration clinical or epidemiological criteria. 


Seropositive: An individual with a positive confirmatory 
diagnostic test for HIV infection. 


ciency Syndrome (AIDS): The 


Acquired — Immunodefi 
combination of symptoms and signs produced by an individual's 


compromised immune system as a consequence of HIV 
infecti 


INDONESIA. Decree No. 9/KEP/MENKO/KESRA/VI/1994 of 


6 June 1994 concerning the National Strategy of Combating 
AIDS in Indonesia. 


National Strategy of Combating AIDS in Indonesia 


L Preface 
A. Background 


Acquired Immuno Deficiency Syndrome (AIDS) is an aggregate 
of symptoms of diseases caused by the HIV Viruses (Human 
Immunodeficiency Viruses) which is very easy to spread and 
deadly. The virus damages the immunity system of the human 
body causing deterioration/loss of bodily resistance which 
results in vulnerability to infection and death because of 
infectious diseases, cancer and so forth. 


Until this time there has [not been] found any vaccine for 
prevention or medicine for cure. The period between the time of 
becoming infected and the appearance of the disease symptoms 
in adults ranges from 6 to 10 years on the average. During such 
a period, despite being outwardly healthy, either consciously or 
not, the sufferer may spread the HIV viruses to other people. 
The HIV viruses are spread to healthy people particularly 
through sexual relations, also, it could happen through 
blood/blood products (such as transfusion, injection, medical 
treatment, and so forth) and from an infected mother to her 
fetus/baby. 


Nowadays, HIV/AIDS has become a pandemic, attacking 
millions of the world population, men, women, even children. 
The World Health Organization (WHO) estimates the number 
infected by HIV to be 15 million people and among these 14 
million are juveniles and adults, 1 million babies bom to 
infected mothers. Every day as many as 5,000 people are 
infected by HIV viruses. It is estimated that in [the year] 2000 
around 30-40 million people would be infected by HIV viruses, 
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12-18 [million] people would show the symptoms of AIDS and 
each year as many as 1.8 [million] people would die of AIDS. 
At that time, the infection rate in women would be much faster 
than in men. Out of all cases of HIV infection, 90% would take 
place in the developing countries, particularly in Asia. The most 
severely hit countries include Thailand, India, Myanmar and the 
southern part of China. In the meantime, the more advauced 
industrial countries have succeeded in repressing the HIV 
infection rate in their countries. 


B. HIV/AIDS threat in Indonesia 


AIDS has been factually present in Indonesia. Through very 
limited blood tests, its presence has been found m 14 provinces. 
The first case was found in 1987, and 7 years later (March 
1994) there was a report on 55 people suffering from AIDS, with 
the cumulative number of positive HIV cases being 213, but 
according to WHO the actual number is estimated to come 
closer to a number of 35,000-50,000 people which would imply 
a very unusual increase. 


Like the spread pattern in other countries, it also came to the 
surface among homosexuals, it then appeared in the small group 
of people with high-risk behavior, such as the drug addicts, 
prostitutes and their clients. However, this fatal disease has 
impartially spread over all walks of life, men and women; there 
has even been a pregnant woman contracting AIDS though she 1s 
not a prostitute. But the largest percentage has been found in 
the productive age group (15-49): 82.9%, while the infection 
has been mostly taking place through sexus! intercourse 
(95.7%), bemg 62.6% among heterosexuals, and 33.1% among 
homo/bisexual men. 


In terms of the number of cases, the problem of HIV/AIDS 
infection in Indonesia is still comparatively insignificant. 
However, the things to be concerned about are: the rapid 
increase in the number of infected people, the wide spread (14 
provinces, all socioeconomic groups and the more speedy 
increase in the number of women being infected compared with 
men). This is a threat to the development and life of Indonesian 
people. The rough rate of death (particularly among the 
productive age group) will increase, life expectency will drop. 
The number and productivity of labor will decrease drastically 
Health expenses (direct and indirect), and the budget required 
for social welfare (families [deprived] of living, fatherless and 
motherless children) as some of the impacts of AIDS will greatly 
increase. It will affect the outcome of development 
accomplished in the first Long-Term Development and the State 
budget will become very enormous if it is to overcome the 
problems of HIV/AIDS. So the poverty alleviation effort and 
other development programs will encounter a big obstacle. The 
rate of infection in the countries around Indonesia, such as 
Australia, the Philippines and Singapore at this time has been 
very high. The high rate of human traffic and mobility between 
Indonesia and those countries is a threat and allows for 
increasing rate of HIV/AIDS infection in Indonesia. 


Political, economic, social and cultural reactions of a negative 
nature in the forms of: deportation, stigmatization, 
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discrimination, isolation and violence against HIV carriers/AIDS 
sufferers in Indonesia, should also be anticipated and suppressed 
as early as possible. 


The general aim of 2nd Long-Term Development (PJP IT) as set 
forth in the Broad Outlines of the State Policy is "The creation 
of quality of Indonesian people and society being progressive 
and independent within a physically and spiritually calm and 
peaceful atmosphere, in the life system of society, nation and 
State based on Pancasila philosophy and in the life atmosphere 
of Indonesian people with balance and harmony among fellow 
men, between man and society, man and nature along with his 
environment, man and the Only One God." The spread of 
HIV/AIDS, the presence of HIV/AIDS carriers, are not merely a 
matter of health, but it has political, economic, social, ethical, 
sooner or later, touch all the aspects of life of the nation and 
State. This will threaten the nation's effort to enhance the 
quality of human resources. 


In order to secure the national development, realization of the 
expected quality of men, it is necessary to enhance the 
HIV/AIDS combating effort which should involve all the 
national sectors through a well directed, integrated and 
comprehensive program. So, a camprehensive and multisectoral 
National Strategy of Combating AIDS has been formulated as 
follows: 


IL Aim 
The combating of HIV/AIDS is aimed at: 
l. preventing the spread of HIV/AIDS 


2. reducing as much individual suffering and social as well as 
economic impacts of HIV/AIDS as possible all over Indonesia 


3. consolidating and unifying the national efforts to combat 
HIV/AIDS. 


II. National Strategy of Combating AIDS 


This National Strategy constitutes the frame of reference and 
guide to any HIV/AIDS cambating effort in Indonesia by the 
Government, society, community self-resilience institutes 
(LSM), families, individuals, universities and research 
institutes, international donors and bodies that should be able to 
work as partners and be complementary to one another within 
the scope of their own expertise and concern. 


This National Strategy has been formulated with the following 
systematics: 


Basic principles of combating HIV/AIDS, the Scope of program, 
Role and Responsibility, International Cooperation and Finance. 


A. Basic principles of combating HIV/AIDS 


1, The effort to combat HIV/AIDS shall be carried out by 
society and the Government. Society is the main performer and 
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the Government should give direction, guidelines and creat» a 
conducive atmosphere. 


2. Any combating effort shall reflect the religious and culture! 
values existing in Indonesia. 


3. Each activity shall be aimed at mamtaming mi 
strengthening the family resilience and well-being, as well a 
the social support system having its root in society. 


4. Prevention of HIV/AIDS shall be aimed at educationa. and 
enlightening effort to stabilize behavior which will give 3 
chance to infection and will change high-risk behavior. 


5. Anybody shall have the right to obtain the right informatior 
to protect himself and others against HIV/AIDS infection. 


6. Any policy, program, service and activity must consistent, 
respect the self-esteem and dignity of HIV carrierg/ZIL S 


7. Any check-up for diagnosing HIV/AIDS shall be preceded. 
by correct explanation and shall have prior informed conseat: 
from the person concerned. counseling shall be g ven. 
before and after the check-up and result of the check-up shall te 
kept confidential. 


8. It shall be endeavored to make legislation in support of ami 
in harmony with the National Strategy of Combating AIDS ct 
any level. 


9. Any provider of service shall provide service witboct 
discrimination against HIV carriers/AIDS sufferers. 


B. Scope of program 


The National Strategy of Combating AIDS has three mmir 
concerns inseparable from and complementary to one another: 


i. protecting the human resources enhancement effort from 
the negative impacts of HIV/AIDS; 


2. motivating individual, family and social activities all over 
Indonesia to prevent the wide spread of HIV/AIDS viruses; and 


3. guaranteeing medication, treatment and support services 
which are technically justifiable, humane, fair and mot 
discriminative against those living with and dying of AIDS as 
well as their immediate surroundings (family, workmates and. 
friends). 


This necessitates a series of activities that can be implement=d 
by the Government, non-governmental institutions and groups 
including the social organizations and community self-reliance 
institutes, with consideration of the local peoples needs and 
social and cultural conditions. The course of sickness from fhe 
time of pre-infection until death involves various interventiors. 
Hence, the scope of [the] main program shall be as follows: 


1. Communications, information and education (CIE) 
This activity is aimed at: 


a. carrying out education and giving the accurate and right 
information about HIV/AIDS to the general public so as to 
develop positive attitude and behavior for protecting oneself and 
others against HIV infection; 


b. promoting a mutually assisting and 

T aaa ae ees uoi mie 
immediate surroundings: wife/husband, family, workmates and 
friends. 


c. giving broad explanation of the National Policy and 
Strategy of Combating HIV/AIDS in Indonesia as well as the 
implementation in accordance with local situation and 
conditions. 


The target group for CIE comprises: 
a. General Public 


The general public should be equipped with basic information 
about HIV/AIDS which is essentially the same for any people, 
including the infection process[and] possible (on individuals, 
family and the nation) methods of prevention for protecting 
oneself and others. The basic information should be made 
varied in regard to the method and specific emphasis so as to be 
suitable for Indonesian people, who are varied in their social and 
cultural conditions. The social groups and community self- 
resilience institutes play a specific and important role in the 
effort to fulfill the needs of general public for the accurate and 


b. Health personnel (Government, private and society) 


Health personnel shall have multiple and decisive role[s] in the 
HIV/AIDS combating program which includes: the provision of 
bazic information on the infection and spread of HIV as well as . 
. . prevention, check-up for early detection, motivating the 
patient to have voluntary HIV cbeck-up and giving the right 
counseling. Also, they shall exercise universal precautions in 
treating sufferers to protect themselves and other sufferers. So, 
they have to specifically receive training and be equipped with 
the right information. 


c. Individuals and Institutions 


Individuals/institutions with specific and important role[s] in the 
HIV/AIDS combating educational movement are, for example, 
teachers and religious and social leaders, religious institutions 
and mass media. 


d. Women and youths 
Women and youths have an important position as members of 
society being vulnerable in their daily lives to HIV/AIDS 


infection but they also have potential for becoming very effective 
educators and motivators. 


4, 


d 


People whose a job or lifestyle makes them face the 
possibility/run a higher risk of being infected and of causing 
HIV infection in others such as: ather sexual 


partners of husband/wife, injected drug addicts and certain 
people that, due to their job, have to be separated from their 
family for a long period and get involved in sexual relations with 
[a] "temporary partner." 

f. HIV carriers and AIDS sufferers 


It is important to supply HIV carriers and AIDS sufferers with 
knowledge about how to live with their sickness and the 
methods of preventing it from spread to others. 


2. Preventive Measures 


a. The chief aim of these preventive measures in the program 
shall be: to ensure the availability of equipment, service, 
information and support for everybody who wish to protect 
himself and others against HIV infection. The activity in this 
part shall be a follow-up to the Communication, Information and 
Education Le., to assist people to take a forward step from 


social organizations and international bodies is absolutely 
needed. 


b. The close relation between the other sexually transmitted 
diseases and vulnerability to HIV infection has been proved all 
over the world. Hence, identification and medication of the 
sexually transmitted diseases [are] important aspects in the 
National Strategy of Combating HIV/AIDS. 


c. An important step to prevent the infection of HIV viruses is 
the blood check-up of each donor to ensure that the blood to be 
transfused is free of "HIV." In the event of positive HIV being 
present, the donor concerned shall have the right to being 
informed and having the right counseling. 


Various problems such as the enhancement of women's ability 
and skill in discussing and “negotiating” for matters related to 
sexual intercourse, child protection agamst sexual exploitation, 
provision and utilization of condoms and so forth, shall 
constitute important elements in effectively implementing this 
policy. 

Due to the complexity and sensitivity of the matter, research and 
combating activities have to go hand in hand in support of each 
other. 


3. Testing and counseling 
This part of [the] program is aimed at: 
a, determining if someone has had an HIV infection; 


b. helping [to] give information and practical advice as well as 
moral support to people in need, those being afraid of getting 


Appendix — 940 - Indonesia 921 


infected, those having been infected as well as to their 
immediate family and surroundings. 


In principle, the testing for HIV diagnosis must always be 
carried out: 


— voluntarily 
— with confidential result 


— with counseling before and after the testing. Counseling 
plays a very impartant role in assisting those afraid of getting 
infected (either with good reason or not), those already infected 
(positive HIV), wife's/husband's sexual partner, and if necessary, 
the immediate family and friends. In principle, the counseling 
must be done at the first time of testing for diagnosis and each 
time needed during the course of the sickness to help the 
sufferer and his/her family to live with HIV/AIDS until the end 
of his/her life. 


The quality of counseling is very important to achieve a success 
in the effort to combat HIV/AIDS in a humane manner in 
Indonesia. Therefore, it is necessary to ensure that the method 
and content of counseling is efficient, consistent, with good 
quality, confidential and carried out in a conducive environment 
and atmosphere. ) 


The testing and counseling program shall be carried out by the 
Government, private sector and community self-reliance 
institutes. In a selective manner, the community self-reliance 
institutes are encouraged to set up public clinics as effective 
testing and counseling facilities. Supervision for quality 
assurance in the implementation and the testing results as well 
as the coordination of information on the results shall be in the 
hands of an independent institution specifically assigned for that 
purpose. 

Both counseling and testing constitute a part of program in need 
of a staff, skill and special equipment. Hence, a need for 
adequate training, funds and facilities in accordance with the 
needs. 

4. Medication, service and treatment 

The activities in this part of program are aimed at: 

a. ensuring continual medication, service and treatment at the 
time of need characterized by: humaneness, non-discrimination, 
promptness and accuracy, 


b. ensuring personal security for those giving service to HIV 
carriers and AIDS sufferers. 

The concerns in this program are: 

a. HIV carriers and AIDS sufferers from the beginning of their 
their corpses and funeral; 
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b. their immediate environment, i.e., family, workmates and 
friends, 


c. provider of service/treatment, either the professionals or 
family caring for them at home; those in health, economic, 
social, psychological sectors and so forth. The counseling given 
at the time of ing should be continued and done in 
accordance with the need of the sufferer and his family. As far 
as possible, the activities in this part of program should also 
develop the skill and commitment of the family and community 
members in providing home and community base care. 


The formulation of legislation and the standard for treatment 
and case management which are ethical, technically accurate, 
non-discriminative and humane should be endeavored soon in 
accordance with basic principles of the National Strategy of 


Combating HIV/AIDS. 
5. Research and study 


The aim of activities in this part of [the] program is to carry out 
researches and study of good quality (objective, accountable and 
reliable) and to endeavor the spread and monitoring of the 
results in the right and accountable manner, in support of the 
National Strategy of Combating HIV/AIDS amd the 
implementation at the local, national and international levels. 
The research and study in this national strategy are aimed at: 


a. development/improvement of the policy, strategy and 
program; this calls for researches/studies in order to understand 
the cause and course of the sickness, find out the effective and 
efficient combating methods, discover new breakthroughs, as 
well as means of solving the technical problems in the operation; 


b. monitoring the development of epidemic all over the 
territory of Indonesia; 


c. understanding and developing the methods of solving 
various technical problems in medical, social, legal, religious, 
ecological and other terms. 


The researches and studies are needed on a national, regional 
and international scale as well as in a gnaller scope such as a 
group of people or in a territory with a certain lifestyle, behavior 
and belief. This will call for involvement and concem on the 
part of the Governmental and private sectors. 


Coordination of the spread and efficient utilization of the results 
of research at the local, national, regional and international 
levels [are] very important in order to avoid high cost and 
duplication of activities. Various research institutions in 
Indonesia shall play an important role in this effort. 


6. Monitoring and evaluation 
The monitoring and evaluation activities are aimed at: 
a. monitoring the development of HIV/AIDS' spread and 


implementation of the efforts/activities in the scope of this 
strategy all over Indonesia; 


b. doing evaluation and analysis of the epidemic situation and 
the implementation of National Strategy of Combating 
HIV/AIDS to be utilized in perfecting further plans and 
activities. "Sentinel seroprevalence surveillance" is a selective 
testing program in a certain group to find information on the 
scale, distribution and "trend" of the development of HIV 
infection in society. This is needed for planning and developing 
an effective policy and program, in the effort to combat 
HIV/AIDS at the national and local levels. 


Due to the importance of monitoring activity and evaluation in 
this strategy, in laying out any plan for activity m each 
organization and group, there must be a budget of time, funds 


C. Role and responsibility of the Government and society 


The effectiveness of [the] national effort to combat the threat of 
HIV/AIDS in Indonesia will depend on cooperation between all 
parties. ph epee rag e o g Ape a a 
developed for each activity, but broadly speaking, the 
distribution of task[s] and responsibility will be as follows: 


i. Government 
a. Central Level 


The Minister Coordinator for People's Welfare as Chairman of 
the Commission, assisted by several Ministers as Vice Chairmen 
and Members, shall coordinate the formulation of [a] plan for 
the national policy on the prevention and combating of 
HIV/AIDS in Indonesia giving emphasis on the family 
resiliency. The task and responsibility of the Commission for 
Combating AIDS are specified as follows: 


1) fostering and providing the technical and social services 
needed by the HIV/AIDS combating program beyand the reach 
of society; 


2) cooperating with partners in the HIV/AIDS combating 
effort, by developing the right directives to ensure equitable and 
quality case management and direct service in accordance with 
the needs, 


3) developing and maintaining an environment and working 
procedures which motivate, facilitate and support a creative and 
responsible HIV/AIDS combating activity of various social 
groups and non-governmental institutions. 


b. Provincial and Regency/Municipal 


The HIV/AIDS combating effort in the region shall be headed by 
the Governor as Head of 1st Level Region, Regent/Mayor as 
Head of 2nd Level Region, with [the] active role of 
governmental officials in related sectors, representatives of non- 
Government institutions and organizations as well as 
and responsibility of the Commission for Combating AIDS in 
the Region shall be: 


x 


T4 


1) to lead, manage and coordinate the HIV/AIDS combating 
activity in the region, 


2) to identify the location/territory potential for more rapid 
spread of HIV/AIDS; 


3) to effectively collect, mobilize and utilize resources, 


4) to ensure the allocation of funds for HIV/AIDS combating 
from local resources; 


5) to effectively and efficiently utilize resources and funds 
from the Central Government, region, society and overseas, 


6) to assist and facilitate the effort made by society, non- 
Governmental institutions and organizations in mobilizing 
resources and funds for HIV/AIDS combating activity. 


c. District Level 


The HIV/AIDS combating effort at the District Level shall be 
headed by the District Head in cooperation with operators in 
related sectors, representatives of the local social institutions 
and Non-Government Organization[s]. 


The task and responsibility of [the] District Head in the 
HIV/AIDS combating effort at the District level shall be: 


1) to lead, manage and coordinate the HIV/AIDS combating 
activity in his district; 
2) to identify the location/territory potential for more rapid 
spread of HIV/AIDS; 
3) to effectively collect, mobilize and utilize resources and 


assist to facilitate the effort made by society and non- 
Governmental institutions in the HIV/AIDS combating activity, 
d. Sub-district and village levels: 

The Sub-district/Village Head shall play the key role in leading 
the implementation of HIV/AIDS prevention/combating in [his] 
respective territory. His task and function shall be: 

1) to motivate the people's effort and provide facilities for the 
activity of social groups in accordance with the spirit of [the] 
National Strategy, 

2) to cooperate with the Government apparatus for effective 


and efficient i ion of the HIV/AIDS combating 
program at the Sub-district and Village level. 
2. Society 


a. Household and family 


Family is a very important social unit in the development of [a] 
healthy and accountable pattern of behavior which: provides the 
first and fundamental service and support for those living with 
HIV/AIDS. 
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Family as the smallest social unit should be strengthened in its 


role and are recognized as equal partners in the national effort to 
combat HIV/AIDS in Indonesia. To reach people and their 
group[s] with specific needs, such as the groups of youths, 
religions, women, professions which are usually not difficult to 
be reached by the Government workers. 


In support of the activity of social self-resilience institutes and 
non-Governmental organizations/institutions in an optimal 
manner, a data and information center as well as an effective 
cooperation network should be developed. 


3. Business world/private sector 


The role of [the] business world/private sector as equal partners 
in the national effort to combat HIV/AIDS in Indonesia is very 
important in order to speed up and extend the scope of [the] 
HIV/AIDS combating effort in their respective environments and 
in providing support of funds, facilities, experts and other efforts 
in the national combating of HIV/AIDS. 


D. International Cooperation 


Indonesia is in full support of the global effort to combat 
HIV/AIDS. As a WHO member country, Indonesia has 

its national AIDS policy in accordance and harmony 
with the "WHO Global AIDS Strategy." 


The experience of Indonesia's neighbors, the ASEAN countries 
and Australia in combating HIV/AIDS is quite extensive and 
important so that it will be very beneficial for Indonesia to learn 
from this. Due to the high rate of human traffic and mobility, it 
is very important to have cooperation in the effort to combat 
HIV/AIDS at the regional and international levels. International 
bodies, donors and NGOs (Non-Governmental Organizations) 
play an important role as partners in the effort to combat 
HIV/AIDS in Indonesia. ^ Coordination of international 
cooperation shall be carried out by the Commission for 
Combating HIV/AIDS in collaboration with Bappenas (National 
Development Planning Board). 


E. Finance 


The finance of activities to be developed in this National 
Strategy shall come from the State Budget, 1st Level Regional 
Budget, 2nd Level Regional Budget, communities contributions, 
business world and foreign cooperation. 


IV. Conclusion 


This National Strategy is the actualized resolve of the Nation of 
Indonesia to cope with the increasingly enormous threat of 
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HIV/AIDS to secure the outcome and progress of natieral 
development. The Nation of Indonesia as a State in the world 


shares the responsibility for the global HIV/AIDS combscing 
effort in the world. 


The task ahead is not easy, but Indonesia has had a variet” of 
experience which has successfully motivated the Nation for 
mutual benefits. 


With concern on the part of everybody among the Indonesien 
people, it is believed that the Nation of Indonesia will be able to 
combat HIV/AIDS in the interest of the present generation ard 
those to come. 


KAZAKHSTAN. Law of the Republic of Kazakhstan o^ 5 
October 1994 on the prevention of AIDS. (International Digest 
of Health Legislation, Vol. 46, No. 3, 1995, pp. 314-316.) 


The principal provisions of this Law read substantially ss 
follows: 


"Definition of AIDS 


1. AIDS (acquired immune deficiency syndrome) is a 


Agencies, establishments, and organizations conducting AIDS 
prevention and treatment 


2. The Ministry of Health of the Republic of Kazakhsten 
divisions and directorates (departments) of health, centres for 
the prevention and treatment of AIDS, blood transfusion poss. 
the Ministry of the Interior of the Republic of Kazakhstan, amc 
other ministries and departments shall be among the agencies. 
establishments, and organizations that conduct, with the suppcrt 
of the mass communications media and social organizatiorcs, 
AIDS prevention and treatment. 


It shall be the responsibility of the State to implement the range 
of necessary measures and the legal protection of citizens 
necessary to implement this Law. 


Persons guilty of violations of this Law shall incur liability m 
accordance with the legislation in force. 


Centres for the prevention and control of AIDS 


3. ‘Republic, provincial, and municipal centres for tke 
prevention and control of AIDS' means establishments providing 
specialized preventive and therapeutic care of a particular type, 
involving a combination of therapeutic, diagnostic, prophylactic, 
and epidemic control measures, the aim being to assure the early 
detection and treatment of AIDS and the prevention of iB 
spread. 


Financing of measures for the prevention and control of AIDS 
4. 


The right of citizens of the Republic of Kazakhstan, aliens, and 
stateless persons to undergo medical testing for AIDS 


s. Citizens of the Republic of Kazakhstan, aliens, and 
stateless persons residing or present on the territory of the 
Republic shall have the right to a voluntary, confidential, 
anonymous medical test in State health establishments, with a 
view to detecting infection by the human immunodeficiency 


virus. 


Obligation of citizens of the Republic of Kazakhstan, aliens, and 
stateless persons to undergo medical testing for AIDS 


6. Citizens of the Republic of Kazakhstan, aliens, and 
stateless persons shall be obliged to undergo medical testing 
should there exist sufficient grounds for presuming that they 
may be infected by the human immunodeficiency virus. 


and their treatment, shall be regulated by the Law of the 
Republic of Kazakhstan on the protection of the health of the 


population in the Republic of Kazakhstan. 


Staff members of diplomatic, representational, and consular 
services of foreign States and other persons enjoying diplomatic 
privileges and immunities on the territory of the Republic of 
Kazakhstan may be tested for infection by the human 
of Health of the Republic of Kazakhstan shall reach peior 
agreement with the Ministry of Foreign Affairs of the Republic 
of Kazakhstan on proposals as to the need for such persons to 
undergo testing. 


HIV-infected persons must be informed in writing on their 
condition by the health establishments that established the fact 
that they are infected. Such persons shall be required to comply 
with measures for the prevention of the spread of infection, 
established by the Ministry of Health of the Republic of 
Kazakhstan. 


Aliens residing on the territory of the Republic who refuse to 
undergo testing or prophylactic surveillance, or who are infected 
by HIV or suffering from AIDS, shall be expelled beyond the 
borders of the Republic. 


An alien whose husband or wife is a citizen of the Republic of 
Kazakhstan shall not be subject to expulsion. 


Social protection of persons infected by the human 
immunodeficiency virus 


7. Citizens of the Republic of Kazakhstan and stateless 
persons who are infected by HIV shall have the right to free 
supplies of medicaments and outpatient and inpatient care in 
State health establishments, as well as to reimbursement of 


A 


expenses incurred by their travel to and from the place of 
treatment, these being covered by the health 
establishments at their place of residence. 


Children under 16 years of age who are infected by HIV or are 
suffering from AIDS shall be eligible for a monthly State 
allowance, amounting to 8096 of the minimum wage. 


If one of the parents is obliged to interrupt his or her work 
contract in order to take care of a child under 16 vears of age 
who is infected by HIV or suffering from AIDS, he or she shall 
be entitled to retain his or her seniority without a break. 


Children and young persons who are infected by HIV or 
suffering fram AIDS shall have the right to be educated in a 
school establishment or in another educational establishment. 


Dismissal, refusal of employment, and refusal of admission to an 
establishment for pre-school children or to an educational 
establishment, restrictions on other legitimate rights and 
interests of persons infected by HIV or suffering from AIDS, as 
well as restrictions on rights in the field of housing or other 
fields, in respect of the relatives and close associates of the 
above-mentioned persons, shall be prohibited. 


Measures for the prevention of AIDS infection related to specific 
persons and professions i 


8. Medical and pharmaceutical personnel and workers in the 
service sector, who are infected by HIV, shall be liable to 
removal from their service functions, and transferred to other 
work. 


HIV-infected persons may not be donors of blood, tissues, or 
Organs. 


Liability for infection by HIV 


9. In the event that a person who is aware that he is infected 
knowingly exposes another person to a risk of HIV infection, or 
infects that person, the person responsible shall incur liability in 
accordance with the legislation in force. 


Liability of persons for negligence in the fulfilment of their 
professional duties 


10. Medical personnel and other persons working in the service 
sector who are guilty of negligence in the fulfilment of their 
professional duties, such as to entail HIV infection of other 
persons, shall incur liability in accordance with the established 
legislation. 


Preservation of medical confidentiality 


11. Medical personnel and other persons who become aware, in 
the performance of their professional duties, of information on 
persons who are infected by HIV or suffering from AIDS, shall 
be required to maintain confidentiality, protected by the Law, in 
respect of this information. 
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AIDS as an occupational disease 


12. HIV infection of medical and pharmaceutical personnel, as 
well as the staff of medical research institutes and workers in 
the service sector, while performing their service and 
professional duties, shall be classified as an occupational 
disease. 


Insurance of medical and other personnel against the risk of 
occupational infection by HIV and AIDS 


13. Medical and other personnel who, in the performance of 
their functions, are liable to contract AIDS of occupational 
origin shall be required to take out compulsory State insurance. 
In the event of infection, disease, incapacity, or death due to 
AIDS, the persons concerned shall receive a lump-sum 
allowance, in accordance with the Law of the Republic of 
Kazakhstan on labour protection. 


The right to the above-mentioned allowance shall also apply to 
persons infected by HIV or suffering from AIDS as a 
consequence of duties performed in an mappropriate manner by 
medical personnel and service workers in the service sector. 


Benefits granted to medical personnel concerned with the 
prevention and treatment of AIDS 


14. Medical personnel and service and technical personnel 
working in centres for the prevention and control of AIDS, other 
health establishments, agencies, or medical and research 
institutes, who are directly involved in the prevention, treatment 
and diagnosis of, and research on, AIDS, shall have the right to 
a shortened 6-hour working day, extra paid leave of 24 working 
days duration, and a supplementary indemnity for professional 
risk amounting to 60% of the established salary.” 


LATVIA. Regulation No. 206 of 18 July 1995 laying down 
provisions concerning the State Committee for the Coordination 
of Measures to Curb Sexually Transmitted Diseases and the 
AIDS Epidemic. (International Digest of Health Legislation, 
Vol. 47, No. 2, 1996, pp. 160-161.) 


The following are among the principal provisions of this 
Regulation. 


1. General provisions (Secs. 1-4). Under Sec. 1, the 
Committee referred to in the title is a body established under the 
Ministry of Welfare (see infra) It is laid down that the 
Committee is to consist of representatives of the Ministry of 
Welfare, the Ministry of Education and Science, the Ministry of 
Finance, the Ministry of the Interior, the Ministry of Justice, the 
Ministry of Economic Affairs, the media, and the social welfare 
organizations, as well as eminent specialists in the medical 
disciplines concerned. The Committee's composition is to be 
confirmed by the Minister of Welfare. Sec. 2 lays down that the 
Committees principal task is to propose a joint policy and 
strategy at State level for the control of sexually transmitted 
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diseases and the curbing of the AIDS epidemic, and also, in 
accordance with national and international legal instruments, to 
coordinate and evaluate the activities of the institutions involved 
in carrying out these tasks. Sec. 3 lays down that the Commitie- 
is to act in accordance with the Constitution and the legiskitioa 
in force in Latvia, as well as with international legal instruments 
and agreements. The Committee is to take account of the 
recommendations of the United Nations and WHO, as well as 
the State programmes to curb sexually transmitted diseases aac 
the AIDS epidemic. Sec. 4 requires the Chairman of the 
Committee to manage and organize its activities. He is to have € 
deputy for issues involving sexually transmitted diseases and. € 
deputy for issues involving AIDS. 


IL Functions of the Committee (Sec. 5). Under Sec. 5, the 


diseases and curb the AIDS epidemic; in accordance with ese 
programmes, promoting and coordinating the activities of tee 
and public bodies, establishments under the Minisirys 
jurisdiction, and non-public organizations with a view to 
implementing these programmes, formulating draft legislative 
texts and inter-State agreements in the Committee's field cf 
activity, promoting the provision of information to, aml 
education of, the public in matters of health, as well as tie 
training of specialists in the Committee's field of activity; 
maintaining relations with the relevant  internationgl 
organizations and encouraging participation in internaticnzl 
programmes (WHO's Global Programme on AIDS and the Joint 
United Nations Programme on HIV/AIDS (UNAIDS)), and aisc, 
in cooperation with the experts of international organizaticne, 
planning and analysing the Committees own activites. 
encouraging the establishment and activities of a joint State 
system for the epidemiological surveillance of sexuall- 
transmitted diseases, HIV infection, and AIDS; encouraging the 
provision of medical care and psychosocial assistance to person: 
suffering from sexually transmitted diseases or AIDS or infeciec 
by HIV, and promoting a humane attitude towards such persons 
encouraging the formulation, implementation, and control of 


encouraging scientific research in the Committee's field of 
activity, formulating and submitting to the Government projects 
concernmg the financing of State programmes to contol 
sexually transmitted diseases and curb the AIDS epidemic, 
suggesting priorities m the distribution of State budgetery 
resources, and ensuring that the resources thus allocated ere 
used rationally, and drawing up and submitting to te 
Government an annual report on the Committee's activities and 
formulating proposals aimed at improving those activities. 

Divisions III (Secs. 6-7) and IV (Sec. 8) deal with, respectively, 


the duties of the Chairman and members of the Committee, and 
the rights of the Committee and its members. 


reis Regulation No. 207 of 18 July 1995 laying down 

the National Centre for AIDS. 
international Digest of Hatt Legislation, Vol. 47, No. 2, 
1996, pp. 161-163.) 


The following are among the principal provisions of this 
Regulation. 

I. General provisions (Secs. 1-7). Under Sec. 1, the Centre 
referred to in the tittle is a body established by the Cabinet of 
Ministers under the Ministry of Welfare (see infra). The Centre 
is to carry out the duties assigned to it by the State with regard 
to epidemiological surveillance, prevention, and therapeutic 
activities. Sec. 2 prescribes that the Centre is to implement the 
State policy to curb HIV infection and AIDS, by assuring the 
planning, implementation, and coordination of activities 
diagnosis and by assuring medical care and psychosocial 
assistance in connection with HIV infection and AIDS, jointly 
with the medical establishments concerned and in cooperation 
with other State, local, and social bodies, the subjects of private 
law, and the relevant international institutions. Sec. 3 lays 
down that the Centre is to act in accordance with the 
Constitution, the legislation in force in Latvia, the instructions 
of the Ministry, the decisions of the State Committee for the 
Coordination of Measures to Curb Sexually Transmitted 
Diseases and the AIDS Epidemic, and the provisions of this 
Regulation. Sec. 4 prescribes that the Centre is to take account, 
in carrying oat its activities, of the recommendations of WHO's 
Global Programme on AIDS and of the Joint United Nations 
Programme on HIV/AIDS (UNAIDS). Sec. 5 lays down that the 
Centre is to carry out its activities by means of its staff and with 
the participation of specialists and experts called upon as 
consultants. It is to use its technical resources and coordinate 
the activities of the various health care establishments, scientific 
institutes, and other State and public bodies concerned. Under 
Sec. 6, the Centre is to cooperate with similar bodies m other 
States, represent Latvia within the organs of WHO's Global 
Programme on AIDS and other international AIDS control 
programmes, and coordinate the activities of such organs in 
Latvia. 


Il. Sirucium: and oduiuiaraibs of he Cine Sock 8-13). 
Under Sec. 8, the Centre comprises the following two Services: 
the Service for the Prevention of HIV Infection and AIDS 
(epidemiological surveillance) and the Service for the Diagnosis, 
Treatment, and Medical Observation of AIDS. Secs. 12 and 13 
indicate, respectively, the powers and rights of the Centre's 
Director, who is to be appointed and dismissed by the Minister. 


Ill. Principal functions of the Centre (Sec. 14). Under Sec. 14, 
the principal functions of the Centre are the following: 
promoting, by means of coordinated action, the formulation and 
implementation of State programmes to control sexually 


' transmitted diseases and curb the AIDS epidemic, contributing 


to, and providing advice on, the formulation of draft laws and 
other legislative and regulatory texts on the various aspects of 
HIV infection and AIDS; judiciously envisaging coordinated 
solutions for problems associated with HIV infection and AIDS, 


i 


+ 


wifhin the framework of the various public health care, 
educational, social welfare, and scientific: research 
establishments and other institutions concemed, organizing and 
implementing activities concerning epidemiological surveillance 
and the prevention of HIV mfection and AIDS m Latvia; 
providing the Latvian population with diagnostic and 
consultatory services with regard to HIV infection and, with due 
regard for the principle of confidentiality, putting into effect 
medical observation, treatment, and psychosocial rehabilitation 
for persons infected with HIV or suffering from AIDS; ensurmg 
that there is no infringement of human rights in the case of 
persons infected with HIV or suffermg from AIDS; providing 
advice and methodological assistance with regard to the 
prevention of HIV infection and AIDS and social rehabilitation 
for the information of the management and staff of health care 
and social welfare establishments and social organizations at 
State and municipality level, as well as for HIV-infected 
of staff and students m the medical, educational, and social 
fields and of staff in other institutions concemed, in keeping 
with the Centre's activities, in cooperation with specialists m the 
fields of education and the social services, the media, and public 
or non-public bodies, promoting public health education with 
regard to the prevention of sexually transmitied diseases, HIV 
infection, and AIDS; in cooperation with the Academy of 
Medicine of Latvia, the Centre for Biomedical Research and 
Study of the University of Latvia, and other institutions 
concerned, planning, conducting, and coordinating research in 
the fields of social welfare, epidemiology, immunology, and 


virology on the various aspects of HIV infection and AIDS; ` 


seminars, in Latvia and other countries, on subjects relevant to 
the Centre's field of activity, maintaining international relations 
with the UN, WHO, and other international organizations and 
assuring Latvia's participation in international programmes for 
the control of AIDS; and planning and requesting the necessary 
public financing in order to implement State programmes aimed 
at curbing HIV infection and the AIDS epidemic, as well as 
coordinating and controlling the rational use of these funds. 


IV. Duties of the Centre (Secs. 15-16). Under Sec. 15, the 
Service for the Prevention of HIV Infection and AIDS 
(epidemiological surveillance) is to perform the following 
duties, in accordance with the Centre's principal functions: 
directing and coordinating activities aimed at the control of the 
epidemics of HIV infection and AIDS in Latvia and ensuring 
that they are implemented; in keeping with the concept of WHO, 
formulating and implementing a joint strategy for the 
epidemiological surveillance of HIV infection and AIDS in 
Latvia; collecting and analysing data on the spread of HIV 
infection and AIDS and transmitting these data to the 
institutions concerned in Latvia or other States, as well as to the 
International institutions participating in the system for the 
epidemiological surveillance of HIV infection and AIDS of 
WHO's Regional Office for Europe, formulating and 
implementing in Latvia, by means of the Reference Laboratory 
for the Diagnosis of HIV Infection and AIDS, a joint strategy for 
the diagnosis of HIV infection, in keeping with the standards of 
WHO's Regional Office for Europe; formulating and applying a 
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standardized . algorithm at national level (methods, 
manipulations, and diagnostic materials) for the diagnosis of 
HIV infection; providing the diagnostic laboratories performing 
the duties of the epidemioilogical surveillance of HIV infection 
and AIDS at national level with systems for the detection of HIV 
infection; participating in the system for the quality control of 
the diagnosis of HIV infection provided by the WHO's Regional 
Office for Europe; carrying out the quality control of laboratories 
involved in the diagnosis of HIV mfection m Latvia; approving 
the laboratories diagnosing HIV infection; providing for a 
confirmatory diagnosis of HIV infection in Latvia; assuring the 
professional training and further training of the staff of 
laboratories diagnosing HIV infection; providing methodological 
assistance and advice, and drawing up the relevant regulatory 
texts and recommendations, conducting an immunological 
control of persons infected with HIV or suffering from AIDS, 
carrying out applied scientific research in the Centre's field of 
activity and introducing and approving new products and 
techniques for the diagnosis of HIV infection; promoting the 
establishment and activities of a network of regional diagnostic 
and consultatory centres for HIV infection and sexually 
transmitted diseases, in cooperation with the media and the 
data and educating the population with regard to the prevention 
of HIV infection, AIDS, aro tg gane qd 
promoting professional training and specialization in the 
Centre's field of activity. 


Under Sec. 16, the Service for the Diagnosis, Treatment, and 
Medical Observation of AIDS is to perform the following duties, 
in accordance with the Centre's principal functions: assuring the 
diagnosis of AIDS and opportunistic infections, assuring the 
of persons infected with HIV or suffering from AIDS; assuring 
the professional training and further training of medical 
personnel and also the training of students and medical interns 
of the Academy of Medicine in Latvia, with regard to the 
diagnosis, treatment, and prevention of AIDS; assuring the 
approval and introduction of new methods for the treatment of 
AIDS; providing advice to the medical care establishments of 
Latvia within the Centre's field of activity; and assuring a round- 
the-clock telephone service to deal with AIDS-related questions. 


Divisions V (Secs. 17-20) and VI (Secs 21-22) deal with, 
respectively, the Centre's financial resources and the control of 
its activities (Sec. 22 lays down that the efficacy of State 
programmes to control sexually transmitted diseases and curb 
the AIDS epidemic is to be evaluated by WHO experts under the 
terms of cooperation agreements). 


MONGOLIA. Law of 1994 on the prevention of acquired 
immune deficiency syndrome (AIDS). (International Digest of 
Health Legislation, Vol. 46, No. 3, 1995, pp. 316-317.) 


Sec. ] (Purpose of the Law) indicates that its purpose is to 
determine the rights and duties of State and other health 
institutions, physicians, other medical workers, citizens, and 
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individuals who are infected by or suffering from AIDS, with a 
view to the prevention and control of AIDS, as well as -o 
regulate relationships connected with the realization of these 
objectives. Sec. 2 indicates that the Mongolian legislation cn 
AIDS prevention consists of the Constitution, this Law, :nd 
other legislative instruments enacted in pursuance thereof. In 
the event that an international agreement to which Mongolia 8 a 
signatory lays down provisions that are contrary to these 
contained in this Law, the international agreement kes 
precedence, 


The remaining Sections are as follows: 3. Rights and duties cf 
the Government, 4. Rights and duties of the Cental 
Governmental Health Authority, 5. Rights and duties of heath 
institutions, 6. Rights and duties of governors, 7. Rights aad 
duties of Hurals (assemblies) of citizens representatives, & 
Rights and duties of mass media agencies and non-governmen:a: 
organizations, 9. Citizens’ duties, 10. Duties of physicians anc 
other medical workers; 11. Duties of persons infected by nx 
suffering from AIDS; 12. Compulsory AIDS preventier 
measures, 13. Protection of human rights in connection with "the 
AIDS infection"; and 14. Liability for violations of tac 
legislation. 


Sec. 12 lays down, inter alia, that in the event of a persoan 
infected by or suffering from AIDS failing to fulfil the dutics 
laid down in this Law, he is to be isolated and subject -o 
compulsory treatment. If a person who is found to be infected 
by or suffering from AIDS becomes pregnant, the pregnancy s 
terminated on medical indications. Blood, blood products, 
tissues, and organs not guaranteed to be free of "AIDS infectior" 
are prohibited to cross State frontiers and be sold within tte 
country. If a foreign national or stateless person found to te 
infected by or suffering from AIDS refuses to comply with the 
instructions given by the health organizations concerned, he 8 
subject to deportation from the country in accordance with the 
Mongolian legislation. Sec. 13 reads as follows: 


"13. (1) Restriction of the malienable human rights laid down 
in the Constitution and of other rights shall be prohibited on th* 
grounds of AIDS infection or disease, except as ofherwis: 
provided in the law. 


(2) A person shall be entitled to demand, from a persox 

a health examination and surveillance with a view te 
the detection of AIDS infection, an official certificate indicating. 
that the said person is entitled to do so. 


(3) Citizens may voluntarily request clinical and laboratory 
examinations to identify AIDS infection. 


(4) Institutions, officials, and citizens who have revealed, by 
virtue of their official position or otherwise, AIDS infection or 
disease shall be prohibited to divulge the personal secrets of the 
affected persons to the public." 


REPUBLIC OF KOREA. Law No. 3943 of 28 November 
1987, as amended through Law No. 5155 of 30 December 1995, 
Acquired Immunodeficiency Syndrome Prevention Act. 
(Current Laws of the Republic of Korea, Release 33, 1996, pp. 
3439-3440.) 


Chapter L General Provisions 


Article 1 (Purpose) This Act aims to contribute to the 
protection of national health by providing matters necessary for 
the prevention of the acquired i Syndrome 
(AIDS) and the segregation and control of the AIDS virus (HIV)- 
infected. 


Article 2 (Definition) For the purpose of this Act, the term 
"the human i virus (HIV)-infected" means a 
person falling under any of the following Subparagraphs: 


1. AIDS patient whose immunofunction of the body has 
dropped after infection with the HIV and who shows clinical 
symptoms peculiar to the AIDS as prescribed by the Presidential 
Decree, 


2. Carrier of pathogenic organism who has the HIV; and 


3. Antibody positive person who is infected with the HIV and 
in whose body is thereby formed the antibody. 


Article3 (Duties of State, Local Governments and Citizens) 
(1) The State and local governments shall work out and 
execute countermeasures to prevent the AIDS and to protect and 
control those who are infected with the HIV (hereinafter referred 
to as "the infected"), and shall inform positively citizens of the 
necessary knowledge thereon. 


(2) Citizens shall pay attention for prevention with correct 
knowledge on the AIDS, and cooperate actively in measures 
taken by the State or local government under this Act. 


(3) In cases as referred to in Paragraphs (1) and (2), the State, 
local governments and citizens shall make efforts so that the 
human dignity and value of the infected are respected, their 
fundamental rights are protected, and they do not suffer from 
any disadvantage other than that as prescribed by this Act or 
they are not treated discriminately. 


Article 4 (Anti-AIDS Committee) (1) In order to deli- 
berate important matters concerning the prevention of the AIDS 
and the protection, control, etc., of the infected in response to 
any consultation of the Minister of Health and Welfare, the 
Anti-AIDS Committee shall be established in the Ministry of 
Health and Welfare. 

(2) Matters necessary for the composition and operation of the 
Anti-AIDS Committee shall be determined by the Presidential 
Decree. 


J~ 


3' 


f> 


Chapter IL Notification and Report 


Article 5 (Notification by Doctor or Medical Institution, 
etc.) (1)Any doctor or medical institution making a diagnosis 
or autopsy of the infected shall give guidance to the infected 
persons living together with him or his family so as to observe 
matters necessary for preventing the propagation of the AIDS, 
and immediately notify . . . the head of the public health center 
under the conditions as prescribed by the Ordinance of the 
Ministry of Health and Welfare. 


(2) Any person who has found the infected through a scientific 
study or a test on the blood and blood preparations under Article 
9, or the head of the institution which has conducted such study 
or test, shall immediately notify it to the head of the public 
health center under the conditions as prescribed by the 
Ordinance of the Ministry of Health and Welfare. 


(3) In cases where the infected has entered or left the hospital 
or died, the doctor or medical institution in charge of him shall 
immediately notify . . . the head of the public health center, or in 
cases where the infected has changed his address or died 
(limited only to a case falling under Article 87 (3) of the Family 
Registration Act), the infected or the head of household (if the 
head of household is the infected himself or he is absent, any 
adult of a family in the same household) shall do it, under the 
conditions as prescribed by the Ordinance of the Ministry of 
Health and Welfare. 


(4) The head of the public health center shall, upon receiving a 
notification under Paragraphs (1) to (3), report it to the head of 
the Shi, Kun or Ku (limited only to the Special City of Seoul and 
the metropolitan cities; hereinafter the same shall apply), who 
shall, upon receiving such report, make a report on it to the 
mayor of the Seoul Special City, mayor of the metropolitan city 
or provincial governor (hereinafter referred to as "provincial 
governor"). 


Article 6 (Preparation and Report of List of the Infected) 
The provincial governor shall, upon receiving & report under 
Article 5, prepare and keep a list of the infected residing in the 
area under his jurisdiction, and report it to the Minister of 
Health and Welfare under the conditions as prescribed by the 
Ordinance of the Ministry of Health and Welfare. 


Article 7 (Prohibition of Divulgence of Secret) No person 
who is engaged in affairs concerning the ion of the AIDS 
and the protection and control of the infected in the State or 
local government, who participates in the diagnosis, autopsy or 
nursing of the infected, and who maintains and takes charge of 
records on the infected, shall divulge any secret which he knows 
about the infected on his duty, without any justifiable reason not 
only while in office, but also after retirement. 


Chapter III. Medical Examination 
Article 8 (Medical Examination) (1) The Minister of 


Health and Welfare, provincial governor, head of the Shi, Kun 
or Ku shall conduct a regular or occasional medical examination 
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on the AIDS for a person who works in a business place coming 
into frequent contact with the general public and who is 
prescribed by the Presidential Decree. 


(2) The Minister of Health and Welfare, provincial governor, 
head of the Shi, Kun or Ku may conduct a medical examination 
on the AIDS for a person who has a sufficient cause to be judged 
infected with the AIDS or who is in an environment susceptible 
of being infected with the AIDS, and who is prescribed by the 
Presidential Decree. 


(3) Among foreigners entering the Republic of Korea from 


Minister of Health and Welfare a written confirmation on the 
negative antibody reaction of the human immunodeficiency virus 
issued within one month before entering the country. If it is 
impossible to present such document, he shall have a medical 
examination at an institution as designated by the Minister of 
Health and Welfare within seventy-two hours after entering the 
country. 


Article 9 (Test of Blood, Intestines, Tissues, etc.) (1) The 
Blood Center as prescribed in Article 2 (2) of the Blood 
Management Act, and a person who imports blood preparations 
(including the blood and blood plasma; hereinafter the same 
shall apply), shall test whether or not the blood gathered at the 
Blood Center or imported blood preparation 1s infected with the 
HIV under the conditions as prescribed by the Ordinance of the 
Ministry of Health and Welfare unless a documentary evidence 


made by the country exporting such products to the effect that 


they are not infected with the HIV, is appended to the imported 
blood preparations, and the Minister of Health and Welfare 
deems that no inspection on them is required. 


(2) Any doctor or medical institution shall make an 
examination of whether or not the HIV is infected, before 
the same shall apply) and tissues, providing the sperm and using 
other carriers susceptible of being infected with the HIV 
(hereinafter referred to as "carriers"), under the conditions as 
prescribed by the Ordinance of the Ministry of Health and 
Welfare. 


(3) The blood, imported blood preparations, intestines, tissues, 
sperm, and carriers which are not tested under Paragraphs (1) 
and (2), or turn out to be infected with the HIV as a result of the 
test, shall not be distributed, sold or used. 


Article 10 (Epidemiological Investigation) The Minister of 
Health and Welfare, provincial governor, head of the Shi, Kun 
or Ku may conduct a medical examination on the AIDS or an 
epidemiological investigation for [understanding] the propa- 
gation route for the infected and those who have sufficient 
causes to be suspicious of the infection, and those who are in an 
environment susceptible of being infected. 


Article 11 (Presentation of Identification Card) Any 
person who conducts the medical examination and the 
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epidemiological investigation under Articles 8 and 10 shall carr 
Eq c uM SUE MUNDO Ru ace 
the interested persons. 


Article 12 (Issuance of Certificate) With respect to a persom 
who has been subject to a medical examination under Article 3 
and an epidemiological investigation under Article 10 4 
certificate showing the result shall be issued under the 
conditions as prescribed by the Ordinance of the Ministry of 
Health and Welfare. 


Chapter IV. Protection and Control of the Infected 


Article 13 (Establishment, etc., of Diagnosis and Trestmen- 
Institution) (1) The Minister of Health and Welfare mar 
establish, operate or designate a research institution or spe- 
cialized medical institution necessary for the prevention of the 
AIDS and the protection and control or treatment of the infected. 


(2) Matters necessary for the establishment, operation and 
designation of the research institution or specialized med cai 
institution as referred to in Paragraph (1) shall be determinec b” 
the Preaidential Decree. 


Article 14 (Measure of Protection under Segregation) (1) E 
a segregation, protection and treatment of the infected is deemed 
necessary for the public interest in order to prevent the infection 
of the HIV, the Minister of Health and Welfare or provincia 
governor shall order the infected who might infect others witk it, 
and prescribed by the Presidential Decree, to be segregated, 
protected and treated in protective facilities under Article 16. 


(2) When the Minister of Health and Welfare or provincial 
governor orders the segregation, protection and medcai 
treatment under Paragraph (1), he shall make it through a 
deliberation of the protection review committee as prescribed im 
Article 14-2. 


Article 14-2 (Protection Review Committee) (1) In orde- te 
deliberate matters concerning a protective measure under Art.cle 
14 and a release of the protective measure under Article 17, the 
Central Protection Review Committee shall be established in the 
Ministry of Health and Welfare, and the local protection rev.ev 
committee, in the Special City of Seoul, metropolitan cities and 
provinces. 

(2) Matters necessary for the composition, operation, etc.. o7 
the protection review committees shall be determined by the 
Presidential Decree. 


Article 15 (Compulsory Disposition) (1) If the infected whe 
received an order under Article 14 fails to comply with it, the 
Minister of Health and Welfare or provincial governor may have 
a public official under his jurisdiction enter a residence or place 
in which the infected is deemed to be found and conduct a 
necessary investigation, and have such infected receive 
protection and treatment under segregation. 


(2) The provisions of Article 11 shall be applicable to a case as 
referred to in Paragraph (1). 


Article 16 (Establishment of Protective Facilities) (1) The 
Minister of Health and Welfare or provincial governor may 
establish, operate or designate facilities for segregation, 
protection and treatment (hereinafter referred to as “protective 
facilities") under Article 14. 


(2) If it is judged necessary for the diagnosis and treatment of 
the infected who are under segregation and protection, the head 
of the protective facilities as referred to in Paragraph (1) shall 
transport the infected to a specialized medical institution as 
prescribed in Article 13 (1) to receive diagnosis and treatment 
under the conditions as prescribed by the Ordinance of the 
Ministry of Health and Welfare. 


(3) Matters necessary for the standards for establishment of 
protective facilities as referred to in Paragraph (1) and the 
operation, designation, etc., of such facilities shall be 
determined by the Presidential Decree. 


Article 17 (Release of Protective Measure) (1) When it is 
deemed that à person who is under segregation and protection 
may not infect others, the head of the protective facilities may 
request the release of the protective measure to the Minister of 
Health and Welfare or provincial governor under the conditions 
as prescribed by the Presidential Decree. 


(2) Any of the infected who are under segregation and 
protection, may request the release of the protective measure to 
the Minister of Health and Welfare or provincial governor 

iogh ihe head of the protective facilibes concémod vader ie 
conditions as prescribed by the Ordinance of the Ministry of 
Health and Welfare. In this case, the head of the protective 
facilities shall append a written opinion on whether the infected 
falls under the cause by which he requests the release under 
Paragraph (1). 


(3) The Minister of Health and Welfare or provincial governor 
shall, upon receiving a request for release under Paragraph (1) 
or (2), confirm the cause and if it is deemed unnecessary to 
protect the infected in the protective facilities, he shall release 
such protective measure through the deliberation of the 
respective protection review committee. 


Article 18 (Restriction on Employment) (1)The infected 
shall not be employed m a business place in which employees 
are obliged to have a periodic medical examination under 
Article § (1). 


(2) No person who operates a business place as prescribed in 
Article 8 (1) shall have the infected, or a person who does not 
have the medical examination, work in his business place. 


Article 19 (Prohibition of Propagation Intermediary Act) 
The infected shall not perform any of the following propagation 
intermediary acts: 


d 


1. Sexual act performed without taking any preventive 
measure against infection as prescribed by the Presidential 
Decree; and 


2. Act to propagate others through the blood or body fluids. 
Chapter V. Supplementary Provisions 


Article 20 (Protection of Family Dependents) If it is deemed 
difficult for the family dependents of the infected to maintam 
their livelihood due to the protective measure in a period the 
infected gets protection in protective facilities under Article 14, 
the head of the Shi, Kun or Ku shall take measures necessary for 
protecting the livelihood of the family dependents under the 
conditions as prescribed by the Presidential Decree. 


Article 21 (Duty of Cooperation) (1) The Minister of Health 
and Welfare may request the heads of related agencies 


cooperation necessary for the prevention of the AIDS and the 
protection and control of the infected. 


(2) The head of an agency, who receives a request under 
Paragraph (1), shall positively cooperate with it, and shall not 
refuse it without any justifiable reason: 


Article 22 (Liability for Expenses) The following expenses 
shall be borne or subsidized wholly or partially or by the State or 
local governments under the conditions as prescribed by the 
Presidential Decree: 


1. Expenses for the medical examination under Article 8; 


2. Expenses for the epidemiological investigation under 
Article 10; 


3. Expenses for the establishment and operation of the 
research institution or specialized medical institution. under 
Article 13; 


4. Expenses for the establishment and operation of protective 
facilities or the diagnosis and treatment at specialized medical 
institution under Article 16; 


5. Expenses for the protection of livelihood under Article 20; 
and 


6. Expenses for the public information and education to 
prevent the AIDS by the organization or institution entrusted 
under Article 23 (2). 


Article23 (Delegation and Entrustment of Authority) (1) 
The authority of the Minister of Health and Welfare as 
prescribed by this Act may be delegated partially to the 
provincial governor or the head of the National Quarantine 
Office under the conditions as prescribed by the Presidential 
Decree. 


(2) The Minister of Health and Welfare or the head of the local 
government may entrust any private organization or specialized 
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institution concerned with the public information and the 
education for prevention as prescribed in Article 3 (1), under the 
conditions as prescribed by the Presidential Decree. 


Article 24 (Enforcement Decree) The particulars necessary 
for enforcement of this Act shall be prescribed by the 


Chapter VL Penal Provisions 


Article 25 (Penal Provisions) Any person who fells under 
any of the following Subparagraphs shall be punished by 
imprisonment for not more than three years: 


l. A person who distributes, sells or uses the blood, imported 
blood preparations, intestines, tissues, sperm or carriers in 
contravention of Article 9 (3), and 


2. A person who performs a propagation intermediary act in 
contravention of Article 19. 


Article 26 (Penal Provisions) Any person who falls under 


any of the following Subparagraphs shall be punished by 
imprisonment for not more than three years or a fine not 


exceeding ten million Won: 


1. A person who has divulged the secret in contravention of 
Article 7; 


2. A person who fails to conduct an examination under Article 
9 (1) or (2), and 


3. A person who has the infected work in his business place in 
contravention of Article 18 (2). 


Article 27 (Penal Provisions) Any person who falls under 


any of the following Subparagraphs shall be punished by 


imprisonment for not more than one year or a fine not exceeding 
one million Won: 


l. A person who fails to make a report under Article 5, ar 
makes a false report; 


2. A person who fails to comply with a medical examination 
under Article 8, or an epidemiological investigation under 
Article 10, 


3. A person who has escaped from a protective facility in 
contravention of the protective measure under Article 14, a 
person who has instigated or aided and abetted the escape, or a 
person who has sheltered the escaper, 


4. A person who fails to comply with a compulsory disposition 
under Article 15 (1y, and 


5. A person who works at a business place where employment 
is restricted in contravention of Article 18 (1), or a person who 
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has an unexamined 
contravention of Article 18 (2). 


work at his business place m 


Article 28 (Joint Penal Provisions) If a representative of a 
corporation, or an agent, employee or other serviceman of a 
corporation or individual commits an offense as prescribed in 
Articles 26 and 27 in connection with the business of the 
corporation or individual, the penalty as prescribed in eaca 
corresponding Article shall also be imposed on such corporation 
or individual, in addition to a punishment of the offender. 


RUSSIAN FEDERATION. Federal Law No. 38 of 30 Marca 
1995 on the prevention of the spread in the Russian Federatioa 
of the disease caused by the human immunodeficiency virus 
(HIV infection). (Rossiiskaia Gazeta, No. 72, 12 April 1995, a3 
ee re rte eerie vee 46, 
No. 3, 1995, pp. 318-322). 


The Preamble to this Law reads substantially as follows: 


"Recognizing that the disease caused by the humam 
immunodeficiency virus (HIV infection): 


has serious socioeconomic and demographic consequences for 
the Russian Federation, 


constitutes a threat to the security of the individual, society, anc 
the State, as well as a threat to the existence of humanity, 


renders necessary the protection of the rights and legitimate 
interests of the population, 


and likewise, considering the need to take appropriate effective 
measures for the comprehensive prophylaxis of HIV infection, 


the State Duma of the Federal Council of the Russian Federation 
adopts this Federal Law." 


The provisions of the Law read substantially as follows: 
"Chapter L Basic Provisions 

Definitions 

1. For the purposes of this Federal Law, the following 
definitions shall apply: 

'HIV infection means a disease caused by the human 


'HIV-infected persons means persons infected by the human 


Legislation of the Russian Federation on the prevention of the 
spread of HIV infection 


2. (1) The legislation of the Russian Federation on the 
prevention of the spread of HIV infection shall consist of this 
Federal Law, other Federal laws, and normative legal 
instruments adopted for their implementation, as well as laws 
and other normative legal instruments adopted by the competent 
jurisdictions of the Russian Federation. 


(2) Federal laws and other normative legal instruments, as weil 
as laws and other normative legal instruments adopted by the 
competent jurisdictions of the Russian Federation, may not limit 
the guarantees provided for by this Federal Law. 


(3) In the event that international agreements which the 
Russian Federation has concluded contam rules that are 
different from those provided for by this Federal Law, the rules 
of the international treaties shall prevail. 


Application of this Federal Law 


3. This Federal Law shall apply to citizens of the Russian 
Federation, as well as to aliens and stateless persons on the 
territory of the Russian Federation, including those who are 
permanently resident in the Russian Federation, and shall also 
be applicable to undertakings, establishments, and organizations 
that have been registered in accordance with established 
procedures on the territory of the Russian Federation, 
irrespective of their organizational and legal status. 


Guarantees by the State 
4. (1) Thefollowing shall be guaranteed by the State: 


— the regular dissemination of information to the population, 
notably through the mass media, on available means for the 
prevention of HIV infection; 


— epidemiological surveillance on the spread of HIV infection 
on the territory of the Russian Federation; 


— the development of means for the diagnosis, 
zc a a ace le it a 
medical preparations, biological fluids and tissues, used for 
diagnostic, therapeutic, and scientific purposes, 


— the availability of medical testing for the detection of HIV 
infection (referred to hereinafter as ‘medical testing’), includi 
anonymous testing, accompanied by counselling before and after 
testing, and the assurance of the safety of such medical testing 
both for persons being tested and for persons carrying out the 
test, 


— the free provision of all forms of qualified and specialist 
medical care to HIV-infected persons who are citizens of the 
Russian Federation, the free supply of medicaments to such 
persons within the framework of outpatient or inpatient care, 


= 


f, 


and free transport for such persons to and from the place of 
treatment within the confines of the Russian Federation; 


— the development of scientific research on the problems of 
HIV infection; 


— the inclusion, in the teaching programmes of education 
establishments, of thematic problems as part of moral and 
sexual education; 


— social and housing assistance to HIV-infected persons who 
are citizens of the Russian Federation, and arrangements for 
such persons to receive training, professional retraining, and 
work adjustments, | 


= the training of specialists for carrying out measures for 
preventing the spread of HIV infection; and 


— the development of international cooperation and the 
regular exchange of information within the framework of 
international programmes for preventing the spread of HIV 
infection. 


(2) The fulfilment of the above-mentioned guarantees shall be 
the responsibility of the Executive Power, the agencies of 
Executive Power of the competent jurisdictions of the Russian 
Federation, and the agencies of the local administration, within 
their respective spheres of competence. 


Guarantees relating to respect for the rights and freedoms of 
HIV-infected persons 


5. (1) HIV-infected persons who are citizens of the Russian 
Federation shall enjoy, throughout its territory, all rights and 
freedoms, and shall bear obligations in accordance with the 
Constitution of the Russian Federation, the legislation of the 
Russian Federation, and the legislation of the jurisdictions that 
make up the Russian Federation. 


(2) The rights and freedoms of citizens of the Russian 
Federation shall be subject to limitation, on account of the 
presence of HIV infection, only by a Federal law. 


Financing of activities for the prevention of the spread of HIV 
infection 

6. 

Chapter IL Medical Care to HIV-Infected Persons 

Medical test 


7. (1) Medical testing shall be carried out in establishments 
of the State, municipal, or private health systems, and shall 
include a laboratory investigation performed on the basis of a 
licence in accordance with procedures established by the 
legislation of the Russian Federation. 
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(2) The delivery of an official document on the presence or 
absence of HIV infection in a person who has undergone testing 
shall be effected only by establishments of the State or 
municipal health systema. 


(3) Medical testing shall be carried out on a voluntary basis, 
except in the cases envisaged by Section 9 of this Federal Law, 
where such testing shall be compulsory. 


(4) Persons undergoing medical testing shall have the right to 
the presence during the test of their legal representative. The 
legalization of such representation shall be carried out in 
accordance with the procedures laid by the civil legislation of 
the Russian Federation. 


(5) Medical testing of minors under 14 years of age and of 
persons who have been recognized as incompetent by legally 
established procedures may be carried out at the request or with 
the consent of their legal representatives, who shall have the 
right to be present when the medical testing is performed. 


(6) Medical testing of citizens shall be carried out with pre- 
and post-test counselling on issues relating to the prophylaxis of 
(7) Medical testing of citizens of the Russian Federation shall 
be carried out free of charge in establishments of the State and 
municipal health systems. 


Voluntary medical testing 


8. (1) Medical testing in establishments of the State, 
icipal, and private health systems shall be carried out on a 
voluntary basis at the request of the person being tested or with 
his consent or, in the cases referred to in subsection 5 of Section 
7, at the request or with the consent of his legal representative. 


(2) If a person undergoing voluntary medical testing so desires, 
the test may be carried out on an anonymous basis. 


Compulsory medical testing 


9. (1) Donors of blood and of biological fluids, organs, and 
tissues shall be required to undergo compulsory medical testing. 


(2) Persons refusing to undergo medical testing 
may not be donors of blood, biological fluids, organs, or tissues 


(3) Persons working in certain professions or certain activities 
in undertakings, establishments, and organizations, a list of 
which is to be established by the Government of the Russian 
Federation, shall be required to undergo compulsory testing for 
the detection of HIV infection during compulsory pre- 
employment medical examinations and periodic medical check- 
ups. 


(4) The regulations in accordance with which persons are 


required to undergo compulsory medical testing for the purpose 
of the protection of the health of the population and prevention 
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of the spread of HIV infection shall be established by -he 
Government of the Russian Federation and reviewed by it at 
least once every five years. 


the Government of the Russian Federation and shall be reviewec 
by it at least once every five years. 


Conditions for the entry of aliens and stateless persons into he 
Russian Federation 


10. (1) The diplomatic missions or consular services of the 
Russian Federation shall deliver a Russian visa for entry into the 
Russian Federation to aliens and stateless persons, residing ir 
the Russian Federation for a period exceeding three months, om 
the condition that the persons concerned present a certificate 
confirming that they are not HIV-infected, except where other 
provisions have been laid down by international agreements tc 
which the Russian Federation is a party. 


(2) The requirements concerning the above-mentiored 
certificate shall be laid down by the Government of the Russar 
Federation. 


Consequences of the detection of HIV infection 


11. (1) In the event that they are found to be HIV-infected_ 
citizens of the Russian Federation may not be donors of blood. 
biological fluids, organs, or tissues. 


(2) In the event that HIV infection is detected in aliens and 
stateless persons on the territory of the Russian Federation, such 
persons shall be subject to deportation from the Russar 
Federation in accordance with procedures established by the 
legialation of the Russian Federation. 


Right to a second medical test 


12. Any person who has undergone medical testing shall heve 
the right to a second medical test in the same establishment a£ 
well as in another establishment of the State, municipal, or 
private health system, according to his choice, and 
independently of the period that has elapsed from the time af 
which he underwent the previous test. 


Right of an HIV-infected person to receive information on he 
results of medical testing 


13. (1) Any person in whom HIV infection has been detected 
must be informed by a member of the staff of the establishment 
which performed the medical test of the results of the test and of 
the need to comply with precautionary measures so as to exclude 
the spread of HIV infection, guarantees concerning the respect 
for the rights and freedoms of HIV-infected persons, and of the 


penal liability incurred by exposing a third party to a risk of 
infection or to actually causing infection. 


(2) In the event of the detection of HIV infection in persons 
under 18 years of age, or any persons who have been recognized 
as incompetent in accordance with the Law, the staff of the 
establishments referred to in subsection 1 of this Section must 
communicate this fact to the parents or legal representative of 
the person concerned. 


(3) The procedures whereby the persons referred to in 
subsections ] and 2 of this Section are to be informed of the fact 
that they are HIV-infected shall be determined by the competent 
Federal agency of the Executive Power. 


Rights of HIV-infected persons in the dispensing of medical care 
to them 


14. HIV-infected persons shall receive, on a normal basis, all 
forms of medical care according to the clinical indications, and, 
in doing so, shall enjoy all the rights laid down by the legislation 
of the Russian Federation on the protection of the health of 
citizens. 


Prevention, diagnosis, and treatment of HIV infection 


15. The competent Federal agencies of the Executive Power, 
responsible for coordinating scientific research, shall be 
responsible for the formulation and application of modem 
methods for the prevention, diagnosis, and treatment of HIV 
infection, as well as for submitting for the approval of the 
Government of the Russian Federation a draft special Federal 
programme intended to prevent the spread of HIV infection in 
the Russian Federation. 


Duties of the administrations of establishments of the State, 


municipal, and private health systems in the dispensing of 
medical care to HIV-infected persons 


16. The administrations of establishments of the State, 
municipal, and private health systems engaged in the dispensing 
of outpatient or inpatient medical care shall be required to create 
conditions enabling the exercise of the rights of HIV-infected 
persons, as prescribed by this Federal Law, as well as for 
preventing the spread of HIV infection. 


Chapter IIL Social Protection of HIV-Infected Persons and 
Members of their Families 


Prohibition on the limitation of the rights of HIV-infected 
persons 


17. It shall not be permitted to dismiss, refuse to employ, or 
refuse to admit a person to an educational establishment or an 
establishment providing medical care, or to restrict other 
legitimate rights and interests of HIV-infected persons, on the 
grounds that such persons are infected by HIV, or to restrict the 
legitimate rights and interests in regard to housing or other 
fields, as far as members of the families of HIV-infected persons 
in this Federal Law. 


a 


Rights of parents of HIV-infected children and of the legal 
representatives of HIV-infected minors 


18. (1) Parents whose children are HIV-infected, and the legal 
representatives of HIV-infected minors, shall have the right: 


— to stay together with children up to 15 years of age in 
paid, during their stay, benefits by the State social insurance 
system, 


— to free travel for one of the parents or tor the legal 
representative of an HIV-infected minor, if he is under 16 years 
of age, in order to accompany him to and from the place of 
treatment, 


—  tothe uninterrupted retention of seniority in the case of one 
of the parents or the legal representative of an HIV-infected 
minor, if the latter is under 18 years of age, in the event of 
having to take leave to care for the minor, on condition that the 
parent or legal representative recommences work before the 
minor has reached the prescribed age; the period devoted to 
caring for the HIV-infected minor is counted towards seniority, 


— to the availability, on an exceptional basis, of housing in a 
building belonging to the State, municipal, or social housing 
foundation, in the event that the parents oc the legal 
representative require improved housing conditians, and the 
HIV-infected minor is less than 18 years of age and lives with 
them. 


(2) Other measures for the social protection of HIV-infected 
persons and members of their families may be established by 
laws and other normative legal instruments adopted by the 
competent jurisdictions of the Russian Federation. 


Social protection of HIV-infected minors 


19. HIV-infected minors under 18 years of age shall receive a 
pension and social benefits, and shall also receive benefits 
prescribed for disabled children by the legislation of the Russian 
Federation; persons taking care of HIV-infected minors shall 
receive the allowances prescribed to care for disabled children, 
in accordance with the legislation of the Russian Federation. 


Compensation for damage caused to the health of HIV-infected 
persons during medical care dispensed to them by medical 
personnel 


20. Compensation for damage caused to the health of HIV- 
infected persons as a consequence of the inappropriate 
performance of their functions by members of the medical staff 
of establishments di ing medical care shall be provided in 
accordance with the civil legislation of the Russian Federation. 
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Chapter IV. Social Protection of Persons Exposed to a Risk 
of HIV Infection in the Performance of their Professional 
Duties 


Compulsory State insurance 


21. (1) The staff of undertakings, establishments, or 
organizations of the State and mumicipal health systems 
conducting the diagnosis and treatment of HIV-infected persons, 
as well as persons whose work is associated with the handling of 
be required to take out compulsory State insurance against the 
risk of infection by HIV in the performance of their professional 
functions, as well as against the risk, associated with these 
functions, of disability or death due to diseases associated with 
the development of HIV infection. 


(2) The categories of personne] required to take out compulsory 
insurance, and the 


Benefits in the area of labour 


22. The Staff of undertakings, establishments, or organizations 
of the State or municipal health systems conducting the 
diagnosis and treatment of HIV-infected persons, as well as 
persons whose work entails the handling of materials containing 
the human immunodeficiency virus, shall be entitled to a 
shortened working day and to supplementary leave on account of 
their activities under particularly hazardous working conditions. 
The procedures governing the granting of these benefits shall be 
determined by the Government of the Russian Federation. 


Chapter V. Final Provisions 
State control 


23. The State control over activities of legal or natural persons 
directed to the realization of measures for the prevention of the 
spread of HIV infection shall be carried out, within their 
respective areas of jurisdiction, by the Federal agencies of the 
Executive Power, the agencies of the Executive Power of the 
jurisdictions of the Russian Federation, and the agencies of the 
local administration. 


Liability for contraventions of this Federal Law 


24. Violations of this Federal Law shall incur liability, in 
accordance with established procedures, at the disciplinary, 
administrative, criminal, and civil levels. 


25. It shall be the responsibility of the President of the Russian 
Federation and the Government of the Russian Federation to 
ensure that their regulatory texts comply with this Federal Law 
by 1 July 1995. 
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26. This Federal Law shall enter into force on 1 August 1995." 


RUSSIAN FEDERATION. Decree No. 1017 of 13 Octeber 
1995 on approving the Rules governing compulsory mecical 
screening for the HIV virus. (Rossiiskaia Gazeta, 9 November 
1995, p. 6, as translated in Foreign Broadcast Information 
Service, Document No. FBIS-TEN-95-016, 9 November 1995, 3 
P.) 


1. These rules prescribe a standard procedure for the 
compulsory medical screening of Russian Federation citizens, 
foreign citizens, and stateless persons with a view to preverting 
the spread of disease caused by the human immunodeficiency 
virus (the HIV infection) in the Russian Federation. 


2. The following are to undergo medical screening 
for the HIV infection: donors of blood, blood plasma, sperm, 
and other bodily fluida, tissues, and organs — on every donation: 
workers in certain professions, production units, enterprises. 
establishments, and organizations, a list of which is ta be 
ratified by the Russian Federation Government — during 
compulsory pre-employment medicals and regular medica. 
checks. 


3. A person who undergoes compulsory medical screening has 


laid down by Russian Federation civil legislation. 


4. Compulsory medical screening for HIV infection is cerried 
out by medical establishments in the state and municipal health 
systems licensed to conduct this kind of screening. 


5. Medical establishments conducting medical 
screening for the HIV infection are to ensure the safety o7 this 
screening both for the person being screened and for the parson 
conducting the screening in accordance with prescribed 
normatives and standards. 


6. The main method of compulsory medical screening zs th= 
testing of blood serum for HIV antibodies. To this end only 
diagnostic preparations authorized in accordance with prescribed 
procedure for use on the territory of the Russian Federaticn ase 
to be used. 


7. "Testing of blood serum for the presence of HIV antibodies 
is to be carried out in two stages: during the first stage the 
whole range of antibodies against HIV antigens is to be desected 
analysis [tverdofazur y 


blotting [immunnyy bloting] is carried out with a view -o 
identifying antibodies to certain HIV proteins. Immune blotting 
is compulsory in the event of a positive result in the first stage 5f 
testing for HIV antibodies in the blood serum of the person 
being screened. 


8. The methods and technology used to conduct compulsory 
medical screening, 


9. Compulsory medical screening for the HIV infection must 
be carried out with preliminary and subsequent consultations on 
the prevention of this disease. 


10. The person being screened is only to be issued with an 
official document attesting the presence or absence of the HIV 
infection by establishments in the state or municipal health 
system. 


11. A person who has undergone compulsory medical screening 
for the HIV infection is to be notified of the results by an official 


Federation Ministry of Health and Medical Industry. 


12. A person who has undergone compulsory medical screening 
has the right to a second medical screening at the same 
establishment or at another state or municipal health 
establishment of his choice regardless of the period that has 


elapsed since the previous test. 


13. Compulsory medical screening for the HIV infection is to 
be carried out free of charge. 


14. Medical personnel and other people who become aware in 
the course of their official or professional duties of the results of 

medical screening for the HIV infection are bound to 
keep this information secret. 


15. People who become aware of these secrets in connection 
with the performance of their official or professional duties will 
be accountable under Russian Federation legislation for 
divulging medical secrets. 


16. People found to have the HIV infection or who refuse 
compulsory medical screening cannot be donors of blood, blood 
plasma, sperm, other bodily fluids, tissues, or organs. 


17. If workers in certain professions, production units, and 

ations, a list of which is to be ratified by the Russian 
Federation Government, are found to be suffering from the HIV 
infection, these workers are to be transferred to other work 
which precludes the spread of the HIV infection in accordance 
with Russian Federation legislation. 


18. A worker who refuses to undergo compulsory medical 
screening for the HIV infection without good reason is liable to 


disciplinary proceedings in accordance with prescribed 
procedure. 


iP- 
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UNITED STATES OF AMERICA. WEST VIRGINIA. An 
Act of 12 May 1993 to amend Article two, Chapter fifteen of the 
code of West Virgmia. (West Virginia Session Laws, 1993, 


Chapter 60, 9 p.) 

Sec. 16-3C-1. Definitions 

When used m this article: 

(a) ‘AIDS” means acquired immunodeficiency syndrome. 
(b) “ARC” means AIDS-related complex. 

(c) "Bureau" means the bureau of public health. 


(d) “Commissioner” means the commissioner of the bureau of 
public health. 


(e) “Department” means the state department of health and 


human resources. 


(f) “Funeral director” shall have the same meaning ascribed to 
such term in section four, article six, chapter thirty of this code. 


(g) "Convicted" includes pleas of guilty and pleas of nolocon- 
tendere accepted by the court having jurisdiction of the criminal 
prosecution, a finding of guilty following a jury trial or a trial to 
a court, and an adjudicated juvenile offender as defined in 
section three, article five-b, chapter forty-nine of this code. 


(h) "Funeral establishment" shall have the same meaning 
ascribed to such term in section four, article six, chapter thirty of 
this code, 


(i) “HIV” means the human immunodeficiency virus identified 
as the causative agent of AIDS. 


() "HIV-related test" means a test for the HIV antibody or 
antigen or any future valid test approved by the bureau, the 
federal drug administration or the centers for disease control. 


(k) "Health facility" means a hospital, nursing home, clinic, 
blood bank, blood center, sperm bank, laboratory or other health 


a) “Health care provider” means any physician, dentist, murse, 
paramedic, psychologist or other person providing medical, 
S psychological or other health care services of 
any 


| (m) "Infant" means a person under six years of age. 


(n) "Patient" means the person receiving the HIV-related 
testing. 
(o) "Person" includes any natural person, partnership, 


association, joint venture, trust, public or private corporation or 
health facility. 


Appendix — 940 - United States of America 937 


(p) "Release of test results" means a written authorization for 
disclosure of HIV-related test results that is signed, dated and 
specifies to whom disclosure is authorized and the time period 
the release is to be effective. 


(q) “Victim” means the person or persons to whom 
transmission of bodily fluids from the perpetrator of the crimes 
of sexual abuse, sexual assault, incest or sexual molestation 
occurred or was likely to have occurred in the commission of 
such crimes. 


Sec. 16-3C-2. Testing 


(a) HIV-related testing may be requested by a physician, 
dentist or the commissioner for any of the foliowing: 


(1) When there is cause to believe that the test could be 
positive; 

(2) When there is cause to believe that the test could provide 
information important in the care of the patient, or 


(3) When any person voluntarily consents to the test. 


(b) The requesting physician, dentist or the commissioner shall 
provide the patient with written information in the form of a 
booklet or pamphlet prepared or approved by the bureau or, in 
the case of persons who are unable to read, shall either show a 
video or film prepared or approved by the bureau to the patient, 
or read or cause to be read to the patent the information 
prepared or approved by the bureau which contains the 
following information: 


(1) An explanation of the test, including its purpose, potential 
uses, limitations, the meaning of its results and any special 
ie Ge cauce 


(2) An explanation of the procedures to be followed; 
(3) An explanation that the test is voluntary and may be 
obtained anonymously, 


(4) An explanation that the consent for the test may be 
Withdrawn at any time prior to drawing the sample for the test 
and that such withdrawal of consent may be given orally if the 
consent was given orally, or shall be in writing if the consent 
was given in writing, 


(5) An explanation of the nature and current knowledge of 
asymptomatic HIV infection, ARC and AIDS and the 
relationship between the test result and those diseases, and 


(6) Information about behaviours known to pose rsks for 
transmission of HIV infection. 


(c) A person secking an HIV-related test who wishes to remain 
anostymous has the right to do so, and to provide written, 
informed consent through use of a coded system with no linking 
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or individual identity to the test requests or results. A heeltt 
care provider who does not provide HIV-related tests on ar. 
anonymous basis shall refer such a person to a test site which 
does provide anonymous testing, or to any local or county heelth 
department which shall provide for performance of an HIV- 
related test and counseling. 


(d) At the time of learning of any test result, the patient shal. 
be provided with counseling or referral for counseling for coping 
with the emotional consequences of learning any test result 
This may be done by brochure or personally, or both. 


(c) No consent for testing is required and the provisions a 
subsection (b) of this section do not apply for: 


(1) A health care provider or health facility performing an HIV- 
related test on the donor or recipient when the health cars 
provider or health facility procures, processes, distributes o- 
uses a human body part (including tissue and blood or blood 
products) donated for a purpose specified under the uniferm 
anatomical gift act, or for transplant recipients, or semen 
provided for the purpose of artificial insemination and such zesg 
is necessary to assure medical acceptability of a recipient c 
such gift or semen for the purposes intended; 


(2) The performance of an HIV-related test in documerted 
bona fide medical emergencies when the subject of the test E 
unable to grant or withhold consent, and the test results ar* 
necessary for medical diagnostic purposes to provide appropriat= 
emergency care or treatment, except that post-test counseling cr 
referral for counseling shall nonetheless be required. Necessary 
treatment may not be withheld pending HIV test results; or 


(3) The performance of an HIV-related test that is or becocnes 
mandatory shall not require consent of the subject but wil 
include i 


(f) Mandated testing: 


(1) The performance of any HIV-related testing that i£ cr 
becomes mandatory shall not require consent of the subject: but 
will include counseling. 


(2) The court having jurisdiction of the criminal prosecuticn 
shall order that an HIV-related test be performed on any persors 
convicted of any of the followmg crimes or offenses: 


(i) Prostitution; or 
(ii) Sexual abuse, sexual assault, incest or sexual molestaticn. 


(3) HIV-related tests performed on persons convicted ef: 
prostitution, sexual abuse, sexual assault, incest or sexual 
molestation shall be confidentially administered by a designee wf 
the bureau or the local or county health department havirg 
proper jurisdiction. The commissioner may designate healh 
care providers in regional jail facilities to administer HIY- 
related tests on such convicted persons if he or she deems 3t 
necessary and expedient. 


(4) When the director of the department knows or has reason to 
believe, because of medical or epidemiological information, that 
a person, including, but not limited to, a person such as an IV 
drug abuser, or a person who may have a sexually transmitted 
disease, or a person who has sexually molested, abused or 
assaulted another, has HIV infection and is or may be a danger 
to the public health, he may issue an order to: 


(1) o UK IUudeHEME 
whether the person has HIV infection; 
(ii) n inque 
physician or health worker for 
(iii) Bcc uH a iE 
specified conduct which endangers the health of others. 


(5) A person convicted of such offenses shall be required to 
undergo HIV-related testing and counseling immediately upon 
conviction and the court having jurisdiction of the criminal 
prosecution shall not release such convicted person from custody 
and shall revoke any order admitting the defendant to bail until 
HIV-related testing and counseling have been performed. The 
HIV-related test result obtained from the convicted person is to 
be transmitted to the court and, after the convicted person is 
sentenced, made part of the court record. If the convicted person 
is placed in the custody of the division of corrections, the court 
Shall transmit a copy of the convicted person's HIV-related test 
results to the division of corrections. The HIV-related test 
results shall be closed and confidential and disclosed by the 
court and the bureau only in accordance with the provisions of 
section three of this article. 


(6) A person charged with prostitution, sexual abuse, sexual 
assault, incest or sexual molestation shall be informed upon 
mitial court appearance by the judge or magistrate responsible 
for setting the person's condition of release pending trial of the 
availability of voluntary HIV-related testing and counseling 
conducted by the bureau. 


(7) The prosecuting attorney shall inform the victim, or parent 
or guardian of the victim, at the earliest stage of the proceedings 
of the availability of voluntary HIV-related testing and 
counseling conducted by the bureau and that his or her best 
health interest would be served by submitting to HIV-related 
be administered at his or her request on a confidential basis and 
shall be administered in accordance with the centers for disease 
control guidelines of the United States public health service in 
effect at the time of such request. The victim who obtains an 
HIV-related test shall be provided with pre and post-test 
counseling regarding the nature, reliability and significance of 
the HIV-related test and the confidential nature of the test. HIV- 
related testing and counseling conducted pursuant to this 
subsection shall be performed by the designee of the 
commissioner of the bureau or by any local or county health 
department having proper jurisdiction. 


(8) If a person receives counseling or is tested under this 
subsection and is found to be HIV infected, the person shall be 
referred by the health care provider performing the counseling or 
testing for appropriate medical care and support services. The 


7 


i 


local or county health departments or any other agency providing 
counseling or testing under this subsection shall not be 
financially responsible for medical care and support services 
received by a person as a result of a referral made under this 
subsection. 


(9) The commissioner of the bureau or his or her designees 
may require an HIV test for the protection of a person who was 
possibly exposed to HIV infected blood or other body fluids as a 
result of receiving or rendering emergency medical aid or who 
possibly received such exposure as a funeral director. Results of 
such a test of the person causing exposure may be used by the 
requesting physician for the purpose of determining appropriate 
therapy, counseling and psychological support for the person 
rendering emergency medical aid including good samaritans, as 
well as for the patient, or individual receiving the emergency 
medical aid. 


(10) If an HIV-related test required on persons convicted of 
prostitution, sexual abuse, sexual assault, incest or sexual 
molestation results in a negative reaction, upon motion of the 
state, the court having jurisdiction over the criminal prosecution 
may require the subject of the test to submit to further HIV- 
related tests performed under the direction of the bureau in 
accordance with the centers for disease control guidelines of the 
United States public health service in effect at the time of the 
motion of the state. 


(11) The costs of mandated testing and counseling provided 
under this subsection and pre and post-conviction HIV-related 
testing and counseling provided the victim under the direction of 
the bureau pursuant to this subsection shall be paid by the 
bureau. 


(12) The court having jurisdiction of the criminal prosecution 
shall order a person convicted of prostitution, sexual abuse, 
sexual assault, incest or sexual molestation to pay restitution to 
the state for the costs of any HIV-related testing and counseling 
has determined such convicted person to be indigent. 


(13) Any funds recovered by the state as a result of an award of 
restitution under this subsection shall be paid into the state 
treasury to the credit of a special revenue fund to be known as 
the “HIV testing” fund which is hereby created. The moneys so 
credited to such fund may be used solely by the bureau for the 
purposes of facilitating the performance of HIV-related testing 
and counseling under the provisions of this article. 


(g) Premarital screening: 


(1) Every person who is empowered to issue a marriage license 
shall, at the time of issuance thereof, distribute to the applicants 
for the license, information concerning acquired 
immunodeficiency syndrome (AIDS) and inform them of the 
availability of HIV-related testing and counseling. The 
informational brochures shall be furnished by the bureau 
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(2) A notation that each applicant has received the AIDS 
informational brochure shall be placed on file with the marriage 
license on forms provided by the bureau. 


(h) The commissioner of the bureau may obtain and test 
specimens for AIDS or HIV infection for research or 
epidemiological purposes without consent of the person from 
whom the specimen is obtained if all personal identifying 
information is removed from the specimen prior to testing. 


(i) Nothing m this section is applicable to any insurer 
regulated under chapter thirty-three of this code: Provided, That 
the commissioner of insurance shall develop standards regarding 
consent for use by insurers which test for the presence of the 
HIV antibody. 


(j) Whenever consent of the subject to the performance of 
HIV-related testing is required under this article, any such 
cansent obtained, whether orally or in writing, shall be deemed 
to be a valid and informed consent if it is given after compliance 
with the provisions of subsection (b) of this section. 


Sec. 16-3C-3. Confidentiality of records; permitted 
disclosure; no duty to notify. 


(a) No person may disclose or be compelled to disclose the 
identity of any person upon whom an HIV-related test is 
performed, or the results of such a test in a manner which 
permits identification of the subject of the test, except to the 
following persons: 


(1) The subject of the test; 


(2) The victim of the crimes of sexual abuse, sexual assault, 
incest or sexual molestation at the request of the victim or the 
victim's legal guardian, or of the parent or legal guardian of the 
victim if the victim is an infant where disclosure of the HIV- 
related test results of the convicted sex offender are requested; 


(3) Any person who secures a specific release of test results 
executed by the subject of the test; 


(4) A funeral director or an authorized agent or employee of a 
health facility or health care provider if the funeral 
establishment, health facility or health care provider itself is 
authorized to obtain the test results, the agent or employee 
provides patient care or handles or processes specimens of body 
fluids or tissues and the agent or employee has a need to know 
such information: Provided, That such funeral director, agent or 
employee shall maintain the confidentiality of such information; 


(5) Licensed medical personnel or appropriate health care 
personnel providing care to the subject of the test, when 
knowledge of the test results is necessary or useful to provide 
appropriate care or treatment, in an appropriate manner. 
Provided, That such personnel shall maintain the confidentiality 
of such test results. The entry on a patient's chart of en HIV- 
related illness by the attending or other treating physician or 
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other health care provider shall not constitute a breach of 
confidentiality requirements imposed by this article; 
(6) The bureau or the centers for disease control of the United 


States public health service in accordance with reporting 
eee or a related 


(7) A health facility or health care provider which procures, 
processes, distributes or uses: 


(A) a human body part from a deceased person with respect to 
medical information regarding that person, or 

(B) semen provided prior to the effective date of this article for 
the purpose of artificial insemination, 

(C) blood or blood products for transfusion or injection; 

(D) human body parts for transplant with respect to medical 
information regarding the donor or recipient; 


(8) Health facility staff committees or accreditation or 
monitoring, program evaluation or service reviews so long as 
any identity remains anonymous, and 


(9) A person allowed access to said record by a court order 
which is issued in compliance with the following provisions: 


(i) No court of this state may issue such order unless the cour- 
finds that the person seeking (he test results haz 
demonstrated a compelling need for the test results which 
cannot be accommodated by other means. In assessing 
compelling need, the court shall weigh the need for 
disclosure against the privacy interest of the test subject 
and the public interest; 

(ii) Pleadings pertaining to disclosure of test results sha] 
substitute a pseudonym for the true name of the test subiect 
of the test. The disclosure to the parties of the test 
subject’s true name shall be communicated confidentiall", 
in documents not filed with the court; 

(ii) Before granting any such order, the court shall, if possible, 
provide the individual whose test result is m question with 
notice and a reasonable opportunity to participate in the 
proceedings if he or she is not already a party, 

(iv) Court proceedings as to disclosure of test results shali be 
conducted in camera unless the subject of the test agrees io 
a hearing in open court or unless the court determines that 
the public hearing is necessary to the public interest anc the 
proper administration of justice; and 

(v) Upon the issuance of an order to disclose test results, the 
court shall impose appropriate safeguards against 
unauthorized disclosure, which shall specify the perma 
who may have access to the mformation, the purposes “or 
which the information may be used and appropriate 
prohibitions on future disclosure. 


(b) No person to whom the results of an HIV-related test heve 
been disclosed pursuant to subsection (a) of this section may 


disclose the test results to another person except as authorized 
by said subsection. 


(c) Whenever disclosure is made pursuant to this section, 
except when such disclosure is made to persons in accordance 
with subdivisions (1) and (6), of subsection (a) of this section, it 
oe ee E 
the following or substantially similar language: “This 
information has been disclosed to you from records whose 
confidentiality is protected by state law. State law prohibits you 
from making any further disclosure of the information without 
the specific written consent of the person to wham it pertains, or 
as otherwise permitted by law. A general authorization for the 
release of medical or other information is NOT sufficient for this 
purpose." 


(d) Notwithstanding the provisions set forth in subsections (a) 
through (c) of this section, the use of HIV test results to mform 
individuals named or identified as sex partners or contacts or 
persons who have shared needles that they may be at risk of 
having acquired the HIV infection as a result of possible 
exchange of body fluids, is permitted. The name or identity of 
the person whose HIV test result was positive is to remain 
confidential. Contacts or identified partners may be tested 
anonymously at the state bureau of public health's designated 
test sites, or at their own expense by a health care provider or an 
approved laboratory of their choice. A cause of action will not 
arise against the bureau, a physician or other health care 


(e) There is no duty on the part of the physician or health care 
provider to notify the spouse or other sexual partner of, or 
persons who have shared needles with, an infected individual of 
their HIV infection and a cause of action will not arise from any 
failure to make such notification. However, if contact 1s not 
made, the bureau will be so notified. 


Sec. 16-3C-8. Administrative implementation 


(a) The commissioner of the bureau shall immediately 
implement and enforce the provisions of this article, and shall 
adopt rules to the extent necessary for further implementation of 
the article. The rules proposed by the bureau pursuant to this 
article may include procedures for taking appropriate action with 
regard to health care facilities or health care providers which 
violate this article or the rules promulgated hereunder. The 
provisions of the state administrative procedures act apply to all 
administrative rules and procedures of the bureau pursuant to 
this article, except that in case of conflict between the state 
administrative procedures act and this article, the provisions of 
this article shall control. 


(b) The bureau shall promulgate rules to assure adequate 
quality control for all laboratories conducting HIV tests and to 
provide for a reporting and monitoring system for reporting to 
the bureau all positive HIV tests results. 
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VIET NAM, Order No. 40-L/CTN of 12 June 1995 of the 
President of the State to promulgate the Ordinance on 
diplomatic titles and ranks, and the Ordinance on the prevention 
and fight against HIV-AIDS infection. (Công Báo, Official 
Gazette, No. 17, 15 September 1995, pp. 3-9.) 


Ordinance on the Prevention and Fight Against HIV-AIDS 
Infection 


HIV-AIDS is a great and dangerous epidemic of the century, a 
serious threat to the health and life of human beings and the 
future of the progeniture of all nations which is seriously 
affecting the economic and social situation of each country; 


With a view to preventing and fighting against HIV-AIDS 
infection, protecting the health of the people and preserving the 
Vietnamese race; 


Pursuant to Article 91 of the 1992 Constitution of the Socialist 
Republic of Vietnam; 


Pursuant to the Law on the Protection of the People's Health; 


Pursuant to the Resolution of the 6th Session of the th National 
Assembly on the legislative work for 1995; 


This Ordinance provides for the prevention and fight against 
HIV/AIDS infection. 


Chapter L General Provisions 


Article 1. Preventing and fighting against HIV/AIDS infection 
is the responsibility of everyone, every family and the whole 
society. 


The State shall adopt timely policies and measures to ensure 
effective prevention and fight against HIV/AIDS infection. 


Article 2. In this Ordmance, the following terms should be 
understood as follows: 


1. HIV is the virus causing the Acquired Immune Deficiency 
Syndrome in human beings. HIV may be contracted through 
sexual intercourse, through blood transfusion, or passed on by 
the mother to the child during pregnancy, childbirth or 
breastfeeding. 


2. AIDS is the terminal stage of the process of HIV infection 
which damages the immunity system and deprives the body of 
the capability of resisting disease-causing factors, and finally 
leads to death. 


3. Opportunity infection is infection occasioned by the 
deficiency of immunity of the body due to HIV infection. 


Article 3. The State agencies, the Vietnam Fatherland Front 
and its member organizations, all economic and social 
organizations, all units of the Peoples Armed Forces and every 
citizen, every foreign organization and individual living in 
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Vietnam shall have to carry out the prevention and fight against 
HIV/AIDS infection as prescribed by law. 


Article 4. The persons infected by HIV/AIDS shall not be 
discriminated against but have to take measures to prevent and 


fight against the spread of the disease in order to protect the 
health of the community as prescribed by law. 


Árticle 5. The Government exerts unified management on the 
prevention and fight against HIV/AIDS infection. 
The State agencies shall coordinate with the Vietnam Fatherland 
Front and its member organizations and the social organizations 
to persuade, educate and mobilize the population in the 
prevention and fight against HIV/AIDS infection. 


Article 6. The Vietnam State shall adopt polices of encouraging 
organizations and individuals to cooperate and assist in all forms 
the prevention and fight against HIV/AIDS infection. 


Chapter IL Measures to Prevent and Fight Against HIV/AIDS 
Infection 


Article 7. information, education and communication are the 
main measures to make everybody understand HIV/AIDS and 
carry out measures to prevent the spread of HIV/AIDS. The 
mass media and the social organizations have the responsibility 
to join in the prevention and fight against HIV/AIDS infection. 


Article 8. Education in the prevention and fight against 
HIV/AIDS infection must be introduced into the schools with 
contents suited to each kind of school, and comfortable with the 
cultural standard, age groups, genders and custams and. habits of 
the ethnic groups. 


Article 9. 


l. The State agencies, the Vietnam Fatherland Front and its 
member organizations, and all economic and social 
organizations have the responsibility to arouse the awareness of 
the public employees and the people about HIV/AIDS [and] 
educate them about the prevention and fight against HIV/AIDS 
infection. 


2. The administration at all levels, the Vietnam Fatherland 
Front and its member izati the economic and social 
organizations, and the units of the People’s Armed Forces have 
the responsibility to carry out measures to prevent and fight 
agaist HIV/AIDS infection within the community. These 
include: 

a. To persuade and educate the persons likely to catch or 


spread HIV/AIDS to take measures of prevention and fighting 
against the disease; 


b. To educate the public about the prevention and fight 
against HIV/AIDS infection; 
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c. To organize and campaign for the caring for the physical 
health and morale of those infected by HIV/AIDS; 


d. To improve the professional standard of the volunteers for 
the prevention and fight against HIV/AIDS infection. 


Article 10. Everyone has the duty to carry out measures to 
prevent and fight against the spread of HIV/AIDS for [his/her] 
own protection and to protect . . . families and society, to join 
the activities in the prevention and fight against HIV/AIDS 
infection in the family and in the community. 


Article 11. 


1. Each member of the family must persuade and educate the 
other members to carry out the regulations on the prevention anc 
fight against HIV/AIDS. 


2. Everyone im the family of an HIV/AIDS infected person has 
the responsibility to join society in caring for his/her health, and 
to raise his/her morale so that he/she may integrate with the life 
in the family and the community. 


Article 12. 


1. Everybody must take the initiative in preventing the spread 
of HIV/AIDS through sexual intercourse and injection. 


2. All acts of sex buying and selling, drug injection and other 
acts that might spread HIV/AIDS are strictly forbidden. 


Article 13. The physicians and other medical staffs at tke 
medical establishments must observe the technical regulations 
on the treatment of HIV/AIDS infection in their disease 
prevention and medical examinations and treatment, and car-y 
out medical technical services and family planning technical 
Services. 


The establishments and persons engaged in beauty and other 
services that might spread HIV/AIDS must observe te 
regulations of the law on the prevention and fight agaizst 
HIV/AIDS infection. 


Article 14. 


l. All the medical establishments must conduct HIV tests in 
all cases of donation of blood, semen, tissue, or any other perts 
of the human body. 


2. The transfusion of blood or bio-products of blood, 
transfusion of semen, transplant of tissue or any other human 
organ or part of a human organ of an HIV/AIDS infected person 
to another person is strictly forbidden. 


Article 15. All medical wastes related to the HIV/AIDS patients 
must be treated according to the regulations of the Ministre of 
Health. 


Article 16. 


l. The medical establishments have to carry out tests for the 
persons who volunteer to test for HIV/AIDS infection. 


2. If requested, the State medical establishments have to 
conduct tests to detect HIV/AIDS infection among those likely to 
be infected by HIV/AIDS. 


Article 17. At the periodical health checks, the responsible 
person of the medical establishment has the right to decide to 
test for detection of HIV/AIDS infection [in] the persons likely 
to be infected by HIV/AIDS. 


Article 18. 


l. The laboratory physicians and the laboratory of the medical 
service have to keep the confidentiality of the names, ages and 
addresses of the persons who come to test for detection of 
HIV/AIDS infection. 


2. Only the responsible person at the medical establishment 
has the right to notify the result of the test of HIV/AIDS positive 
to the wife or husband or next of kin of the family of the 
HIV/AIDS infected person, and to the office, organization or the 
responsible person who directly looks after the health of the 
HIV/AIDS patient. 


3. The publication of the names, ages, addresses or pictures of 
the HIV/AIDS infected persons without their consent is strictly 
forbidden. 


Article 19. A foreigner infected by HIV/AIDS must declare 
his/her infection when entering Vietnam. The procedure for the 
declaration shall be stipulated by the Government. 


Article 20. 


1. The physicians and other medical staffs must care for AIDS 
patients, and explain to the close relatives in their families about 
HIV/AIDS in order to prevent the spread of the disease. 


2. The HIV/AIDS infected person who gets another 
[opportunistic] infection shall be treated by the specialized 
department of that infectian or a special department. 


3. Any refusal. to examine or treat an HIV/AIDS infected 
person is strictly forbidden. 


Article 2]. The State shall define the regime of occupational 
directly manage and attend to the HIV/AJDS infected persons at 
the social welfare establishments, and those who directly 
examine and treat the HIV/AIDS infected persons. 


Article 22. The HIV/AIDS infected persons are not allowed to 
work in a number of branches likely to spread HIV/AIDS. The 
Ministry of Labor, War Invalids and Social Affairs shall 


ta 


de 
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coordinate with the Ministry of Health in drawing up the list of 
these occupations. 


Árticle 23. When a spouse knows that he/she has contracted 
HIV/AIDS, he/she must inform his/her partner. If not, the 
medical establishment shall have to provide this informatian. 


Article 24. 


1. All mtentional communication of the disease to another 
person by an HIV/AIDS infected person is strictly forbidden. 


2. All misinformation about HIV/AIDS infection directed at a 
person not affected by HIV/AIDS with a view to harming his/her 
honor or damaging his/her interests, is strictly forbidden. 


Chapter IL State Management of the Prevention and Fight 
Against HIV/AIDS Infection 


Article 25. State management of the prevention and fight 
against HIV/AIDS infection comprises the following main 
contents: 


1. To issue legal documents on the prevention and fight 
agamst HIV/AIDS infection; 


2. To work out undertakings, policies and plans to prevent and 
fight against HIV/AIDS infection; 


3. To supervise and inspect the epidemiological developments 
of HIV/AIDS infection; 


4. To organize the treatment and care for the persons affected 
by HIV/AIDS infection; 


5. To make [a] periodical summing up or general summing up 
and evaluation of the result of the prevention and fight against 
HIV/AIDS infection in different periods, 


6. To control, inspect and solve the complaints and 
denunciations, and to handle the violations of the law on the 
prevention and fight against HIV/AIDS infection; 


7. To organize international cooperation in the prevention and 
fight against HIV/AIDS infection in the global strategy against 
this disease; to organize research and training in order to raise 
the effect of the prevention and fight against HIV/AIDS 
infection. 


Article 26. 


1. The Government exerts unified State management of the 
prevention and fight against HIV/ATDS infection throughout the 
country. 


The National Committee for Prevention and Fight against AIDS 
shall be set up by the Prime Minister in order to help him direct 
and deploy the prevention and fight against HIV/AIDS infection 
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according to the function and tasks to be defined by the Prime 
Minister. 


2. The Ministry of Health shall, within its function and tasks, 
exert State management of the prevention and fight against 
HIV/AIDS in the medical field. 


3. The ministries and branches shall in their respective 
HIV/AIDS infection according to the regulations of the 
Government. 


4. The Peoples Committees at all levels shall exert State 


management of the prevention and fight against HIV/AIDS 
infection within their territories. 


Chapter IV. Rewards and Handling of Violations 


Article 27. All organizations and individuals who made 
meritorious achievements in the prevention and fight against 
HIV/AIDS mfection shall be commended and awarded according 
to the common regulations of the State. 


Article 28. 


1. Any person who violates the provisions of the law on the 
prevention and fight against HIV/AIDS infection shall, 
depending on the extent of the violation, be disciplined, subject 
to administrative sanctions or examined for penal liability. If 
the violation leads to the damage to the health, life or property 
of others, the offender shall be made to pay compensations as 
prescribed by law. 


2. Any foreign organization or individual in Vietnam that 
violates the provisions of the law on the prevention and fight 
against HIV/AIDS infection, shall be dealt with according to 
Vietnamese law, except otherwise provided for in the 
international treaties which the Socialist Republic of Vietnam 
has signed or acceded to. 


Chapter V. Implementation Provisions 


Article 29. This Ordinance takes effect from the Ist of August 
1995. 

The earlier stipulations which are contrary to this Ordinance are 
now annulled. 


Article 30. The Government shall provide details for the 
implementation of this Ordinance. 
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